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It  was  further  provided  that  if  any  person  appointed  under  that  act 
was  at  the  date  of  his  appointment  a  judge  .as  aforesaid,  he  should 
vacate  his  office  as  such  judge,  but  his  pension  should  remain  the 
same  as  if  no  such  appointment  had  been  made,  and  that  each  should 
receive  a  salary  of  five  thousand  pounds  per  annumf  It  was  further 
provided  that  the  paid  judges  of  the  Judicial  Committee  of  the 
Privy  Council  should  hold  their  offices  notwithstanding  the  demise 
of  the  CFOwn,  but  they  should  bo  removable  by  Her  Majesty,  her 
hetiB  or  successors  upon  the  address  of  both  Houses  of  Parliament. 

The  High  Court  op  Chanceby. 
This  court  might  properly  be  divided  into  four  heads  : 

1.  The  Lord  High  Chancellor. 

2.  The  Court  of  Appeal  in  Chancery. 

3.  The  Master  of  the  Rolls. 

4.  The  Vice-Chancellors. 

^rst.  The  jurisdiction  and  duties  of  the  Lord  Chancellor  were  too 
well  known  to  require  a  detailed  enumeration  thereof.  They  are 
given  in  the  "Practice  in  Chancery,"  Choyce  Cases  in  Chancery 
(57-61).  An  appeal  would  lie  from  his  judgments  to  the  House 
of  Lords. 

Second.  The  Court  of  Appeal  in  Chancery. —  An  addition  was 
also  made  (14  &  15  Vict.  chap.  83 ;  30  &  31  Vict.  chap.  64)  of  two 
judges  called  the  Lord  Justices  of  the  Court  of  Appeal  in  Chancery  ; 
which  court  consisted  of  the  Lord  Chancellor  together  with  these 
Judges  and  which  possessed  all  the  jurisdiction  exercised  by  the 
Lord  Chancellor  himself,  so  far  as  his  judicial  business,  in  Chancery, 
was  concerned,  without  prejudice,  however,  to  his  right  to  sit,  as 
formerly,  alone. 

To  this  court,  the  powers  of  which  might  be  exercised  not  only 
by  its  full  body,  but  by  either  of  its  judges  together  with  the  Lord 
Chancellor,  or  by  both  the  judges  (or  for  some  purposes  by  either 
of  them  sitting  separately)  apart  from  the  Lord  Chancellor.  An 
appeal  from  the  Master  of  the  Rolls  or  from  any  of  the  Vice-Chan- 
cellors might  be  referred  to  it,  or  such  appeal  might  be  entertained 
by  the  Lord  Chancellor,  sitting  alone,  in  his  proper  jurisdiction. 
This  court  also  entertained  appeals  in  bankruptcy.  From  these 
jurisdictions  an  ultimate  appeal  might  be  taken  to  the  House  of 
Lords. 
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Third.  The  Master  of  the  Rolls. —  The  judicial  duties  of  the 
Court  of  Chancery  had  been  long  shared,  in  some  measure,  by  an 
officer  of  high  rank  called  the  Master  of  the  Rolls  who  was  originally 
appointed  only  for  the  superintendence  of  the  writs  and  records 
appertaining  to  ^ts  common  law  department,  but  accustomed  to  sit 
also  on  the  equity  side  as  a  separate,  though  a  subordinate,  judge. 
By  statute  (3  Geo.  II,  chap.  30),  passed  to  settle  divers  disputes, 
it  was  enacted  that  all  orders  and  decrees  by  him  made,  except 
such  as  by  the  course  of  the  court  were  appropriated  to  the  great 
seal  alone,  should  be  deemed  to  be  valid,  subject  nevertheless  to  be 
discharged  or  altered  by  the  Lord  Chancellor.  By  a  subsequent 
statute  (3  &  4  William  IV,  chap.  94,  sec.  24),  the  Master  of  the 
Rolls  (subject  to  the  same  qualification)  was  especially  directed  to 
hear  motions,  pleas  and  demurrers,  as  well  as  causes  generally  which 
should  be  set  down  before  him.  Appeal  might  be  taken  from  his, 
judgment  and  was  heard  by  the  Lord  Chancellor  or  the  Court  of 
Chancery  Appeal,  as  heretofore  stated.  The  origin  of  this  officer,  his 
oath  of  office  and  the  duties  of  the  incumbent  are  fully  given  in  the 
"Practice  in  Chancery,"  Choyce  Cases  in  Chancery  (61-^6.) 

Fourth,  The  Vice-Chancellors. —  The  increase  of  business  in  the 
Court  of  Chancery  rendered  it  necessary  that  an  assistant  to  the 
Lord  Chancellor,  in  his  judicial  functions,  should  be  appointed. 
One  was  accordingly  appointed  in  1813  with  the  title  of  Vice-Chan- 
cellor.  In  1841,  after  the  transfer  of  the  equity  business  of  the 
Court  of  Exchequer  to  the  High  Court  of  Chancery,  two  more 
Vice-Chancellors  were  added  to  its  judicial  list.  They  sat  and  acted 
separately.  An  appeal  from  the  decision  of  either  might  be  taken, 
which  was  heard  by  the  Lord  Chancellor  alone,  by  the  Lord  Chan- 
cellor sitting  with  the  Lord  Justices,  or  by  the  Lord  Justices  alone 
as  heretofore  stated. 

Common  Law  Courts. 

There  were  three  courts  of  common  law  jurisdiction  ;  the  Court 
of  Queen's  Bench,  the  Court  of  Common  Pleas,  and  the  Court  of 
Exchequer,  which,  when  mentioned  collectively,  were  usually  called 
the  Superior  Courts  of  the  Common  Law,  and  when  taken  in  con- 
nection with  the  High  Court  of  Chancery,  were  called  the  Courts  at 
Westminster. 

The  judges  were  the  legal  advisers  of  the  House  of  Lords  and 
were  frequently  called  upon  by  that  body  for  their  opinions  upon 
questions  of  law  before  it. 
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With  this  volume,  commencing  the  cases  under  the  English  Judi- 
cature Act,  a  few  words  are  necessary. 

In  order  to  understand  the  changes  made  by  the  Judicature  Acts 
of  1873  and  1875,  it  is  necessary  to  consider  briefly  the  formation 
and  powers  of  the  courts  in  England  before  the  passage  of  those 
acts,  and  then  to  show  the  changes  effected  thereby.  We  proceed, 
firsUy^  to  show  the  construction  and  powers  of  such  courts  before 
those  acts,  borrowing  quite  largely  from  the  preface  to  the  second 
volume  of  these  reports,  and,  secondly y  to  show  the  changes  Wrought 
by  the  Judicature  Acts. 

Before  those  acts  the  courts  of  England  material  to  be  inquired 
of  were : 

Ths  Housb  of  Lords. 

The  House  of  Lords  was,  as  a  general  rule,  a  tribunal  of  appeal, 
in  all  causes  of  common  law  or  equity,  commenced  in  England,  Ire- 
land or  Scotland,  such  appeal  being  original,  or  after  the  interven- 
tion of  a  previous  appeal  to  another  court,  as  the  case  might  be.  It 
was  the  court  of  last  resort,  from  whose  judgment  no  further  appeal 
was  permitted,  and  every  subordinate  tribunal  was  bound  to  conform 
to  its  determinations. 

There  was  no  appeal  to  the  House  of  Lords  from  the  Ecclesiasti- 
cal, Maritime  or  Prize  Courts  in  England,  nor  from  India  or  any  of 
the  colonies.  The  appeal  in  such  cases  was  to  the  Queen  in  Council 
and  was  heard  before  the  Judicial  Committee  of  the  Privy  Council. 

The  Pbivt  Council. 
This,  according  to  Sir  Edward  Coke  (4  Inst.,  53),  was  a  noble^  hon- 
orable and  reverend  assembly  of  the  King,  and  such  as  he  willed  to 
be  of  his  Privy  Council,  in  the  King's  Court  or  Palace. 
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His  will  was  the  sole  oonstitnent  of  a  Privy  Councillor  and  this  also 
regulated  their  number.  The  Privy  Council  was  formerly  dissolved 
by  the  death  of  the  sovereign  ;  but  by  statute  (6  Anne,  chap.  7), 
the  Privy  Council  continues  for  six  months  after  the  demise  of 
the  sovereign,  unless  sooner  determined  by  his  successor.  So  far  as 
the  present  inquiry  is  concerned  it  may  be  stated  that  the  Privy 
Council  had  in  certain  cases  the  judicial  authority  of  a  court  of 
justice  :  1.  In  Colonial  causes  ;  this  was  both  original  and  appellate  ; 
2.  In  appeals  from  the  Lord  Chancellor  in  mattei-s  of  lunacy  ;  3.  In 
appeals  froni  the  ecclesiastical  or  maritime  courts  ;  4.  In  applica- 
tions to  prolong  the  term  of  patents  for  new  inventions,  and  in  cer- 
tain cases  arising  out  of  the  copyright  acts. 

Under  the  provisions  of  modem  statutes  all  the  judicial  authority 
of  the  Privy  Council  was  exercised  by  a  select  number  of  its  mem- 
bers, called  the  Judicial  Committee,  which  heard  the  allegations  and 
proofs  and  made  its  report  thereon  to  "  Her  Majesty  in  Council " 
by  whom  the  judgment  was  finally  given.  By  statute  (3  &  4  Wil- 
liam IV,  chap.  41,  sec.  1  ;  14  &  15  Vict.  chap.  83,  sec.  15),  this 
committee  consisted  of  the  President  of  the  Council,  the  Lord  Chan- 
oellor,  and  the  Lord  Justices  of  the  Appeal  in  Chancery,  if  of  the 
Privy  Council,  the  Lord  Keeper  or  First  Lord  Commissioner  of  the 
Great  Seal^  the  Lord  Chief  Justice  of  the  Court  of  King's  Bench, 
the  Master  of  the  Rolls,  the  Vice-Chancellors,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  the  Lord  Chief  Baron  of  the  Court 
of  Exchequer,  the  Judge  of  the  Prerogative  Court  of  Canterbury, 
the  Judge  of  the  High  Court  of  Admiralty,  the  Chief  Judge  in 
Bankruptcy  and  also  all  persons  who  were  members  of  His  Majesty's 
Privy  Council,  who  should  have  been  president  thereof  or  should 
have  held  the  office  of  Lord  Chancellor  or  any  of  the  ofidces  before 
mentioned.  Two  other  persons,  being  members  of  the  Council, 
might  also  be  appointed  by  the  Crown  to  be  members  of  the  Judicial 
Committee.  No  matter  could  be  heard  or  report  made  unless  in 
the  presence  of  at  least  three  of  the  committee,  exclusive  of  the 
Lord  President  for  the  time  being. 

By  34  &  35  Vict.  chap.  91  (Aug.  21, 1871),  the  Queen  was  author- 
ized to  appoint  four  additional  persons  members  of  the  Judicial 
Committee  of  the  Privy  Council  who  should  be  or  should  have  been 
judges  of  the  Superior  Courts  at  Westminster,  or  a  Chief  Justice  of 
the  High  Court  of  Judicature  at  Fort  WilUam  in  Bengal,  or  Madras 
or  Bombay. 
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The  Queen's  Bench. 

The  sovereign  fonnerly  sat  in  this  court,  in  person,  and  hence  it 
was  called  the  King's  Bench  in  the  reign  of  a  king  and  the  Queen's 
Bench  in  the  reign  of  a  queen. 

It  was  the  Supreme  Court  of  Common  Law  in  the  kingdom  and 
consisted  of  a  Chief  Justice,  styled  the  Chief  Justice  of  England, 
and  five  puisne  justices.  Its  jurisdiction  was  very  high  and  tran- 
scendant.  It  kept  all  courts  of  inferior '  jurisdiction  within  the 
bounds  of  their  authority,  and  might  either  remove  their  proceed- 
ings, to  be  therein  determined,  or  prohibit  their  progress  below.  It 
superintended  all  civil  corporations  in  the  kingdom,  and  commanded 
magistrates  and  others  to  do  what  their  duty  required  in  every  case 
where  there  was  no  other  specific  remedy.  It  protected  the  liberty 
of  the  subject  by  speedy  and  summary  interposition. 

It  took  cognizance  of  both  criminal  and  civil  causes ;  the  former 
on  what  is  called  the  crown  side  ;  the  latter  on  the  plea  side  of  the 
court-  On  the  crown  side  it  had  jurisdiction  of  all  criminal  offences, 
from  the  highest  to  the  lowest ;  on  the  plea  side,  or  civil  branch,  it 
enjoyed  (though  originally  by  usurpation,  as  in  the  case  of  the 
Exchequer)  a  general  jurisdiction  and  cognizance  over  all  actions 
between  subject  and  subject — those  of  the  real  class  only  excepted. 
It  did  not  meddle,  however,  with  matters  of  revenue.  Proceed- 
ings in  error  might  be  taken  from*  this  court  into  the  Exchequer 
Chamber. 

The  Common  Pleas. 
By  the  charter  of  King  John,  confirmed  and  acted  upon  by  Henry 
in,  the  Court  of  Common  Pleas  was  directed  to  be  held  "  in  some 
certain  place."  This  court  had  jurisdiction  of  and  heard  causes 
between  private  individuals  —  of  all  actions  between  subject  and 
subject.  It  was  sometimes  technically  called  the  Court  of  Common 
Bench.  Its  judges  were  six  in  number  :  one  Chief  Justice  and  five 
puisne:  and  from  a  judgment  in  this  court,  proceedings  in  error 
might  be  taken  into  the  Exchequer  Chamber.  It  has  always  been 
considered  the  principal  seat  of  learning  relative  to  ordinary  actions 
between  man  and  man  and  is  styled  by  Coke  (4  Inst.,  99),  "  the  lock 
and  the  key  of  the  conunon  law." 

The  Court  op  Exchequer. 
This  court  was  at  first  intended,  principally,  to  order  the  revenues 
of  the  crown  and  to  recover  the  king's  debts  and  duties,  though  it 


Viii        •  PREFACE. 

had  since  acquired — originally  by  usurpation  —  the  additional  char- 
acter of  an  ordinary  court  of  justice. 

It  was  called  the  Exchequer  from  the  chequed  cloth,  resembling 
a  chess  board,  which  covered  the  table  there,  and  on  which,  when 
certain  of  the  king's  accounts  were  made  up,  the  sums  were  marked 
and  scored  with  counters. 

This  court  was  from  the  time  of  the  separation  of  the  Exchequer 
from  the  aula  regia  doip^n  to  1841,  subdivided  into  a  court  of  equity 
and  of  common  law. 

In  1841  its  powers  and  jurisdiction  as  a  court  of  equity  were 
transferred  to  the  Court  of  Chancery.  It  consisted  of  a  reveiiue 
side,  and  of  a  common  law,  or  plea  side.  As  a  court  of  law,  on  the 
revenue  side,  it  ascertained  and  enforced,  by  proceedings  appropriate 
to  the  case,  the  proprietary  rights  of  the  crown  against  the  subjects 
of  the  realm  ;  in  the  capacity  of  a  court  of  common  law  on  the 
plea  side,  it  administered  redress  between  subject  and  subject  in  all 
actions  personal,  though  .not  in  real  actions.  Its  judges  wei*e 
termed  Barons  and  were  six  in  number,  one  of  whom  was  styled 
the  Chief  Baron. 

Proceedings  to  correct  any  error  that  might  be  found  in  the  judg- 
ment of  this  court  might  be  taken  into  the  Exchequer  Chamber. 

The  Exchequer  Chamber. 

This  court  was  a  court  for  the  review  of  judgments  of  the  Courts 
of  Common  Pleas,  Queen^  Bench,  and  Exchequer. 

It  consisted  of  all  the  judges  of  the  three  last-named  courts  and 
occasionally  the  Lord  Chancellor.  In  review  of  a  judgment  of  the 
court  below,  the  judges  of  the  court  in  which  the  judgment  was 
rendered,  did  not  sit ;  so  that  on  appeal  from  the  Common  Pleas, 
the  judges  of  the  King's  Bench  and  the  Barons  of  the  Exchequer 
composed  the  court ;  on  appeal  from  the  King's  Bench  the  judges 
of  the  Common  Pleas  and  the  barons  of  the  Exchequer,  and  on 
appeal  from  the  Exchequer  the  judges  of  the  Common  Pleas  and 
the  King's  Bench. 

From  the  judgment  of  the  Exchequer  Chamber  proceedings  in 
error  might  be  taken  to  the  House  of  Lords.  Its  decisions  were 
published  with  those  of  the  court  from  which  the  appeal  was  taken. 

The  Coubt  for  Crown  Cases  Reserved. 
By  statute,  certain  trial  courts  of  Criminal  Jurisdiction  —  Courts 
of  Oyer  and  Terminer  and  Gaol  Delivery,  or  Quarter  Sesssions, — 
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when  the  court  found  in  the  case  questions  of  law  too  difficult  to 
determine,  might  reserve  the  question  and  state  it  in  the  form  of  a 
special  case  for  the  consideration  and  judgment  of  the  judges  of 
the  superior  courts,  and  in  the  meantime  postpone  the  judgment 
or  respite  the  execution  of  it  as  might  be  thought  fit.  The  question 
was  then  considered  and  decided  by  the  judges  of  the  Superior  Courts 
of  the  Common  Law.  This  court  was  sometimes  called  the  Court  of 
Criminal  Appeal.  It  had  no  jurisdiction  of  cases  arising  on  demur- 
rer, and  there  was  no  appeal  from  its  judgments  {Regina  v.  Fader- 
man^  3  Car.  &  Kirw.,  853,  4  Cox,  359). 

The  Cbntbal  Criminal  Court. 
There  was  a  court — some  of  the  decisions  of  which  are  herein 
reported  —  called  the  Central  Criminal  Court,  for  the  trial  of 
offences  committed  in  London,  Middlesex  and  certain  suburban 
parts  of  Essex,  Surry  and  Kent,  pomposed  of  the  Lord  Mayor  of 
London  ;  the  Lord  Chancellor  or  Lord  Keeper ;  the  Judges  of  the 
Courts  at  Westminster  ;  the  Judge  of  the  Admh-alty;  the  Dean  of 
the  Arches,  the  Aldermen  of  London  ;  the  Recorder  anxi  Common 
Serjeant  of  London ;  the  Judge  of  the  Sheriff's  Court  there ;  any 
person  who  had  been  Lord  Chancellor  or  Lord  Keeper,  or  a  judge 
of  any  of  the  Qourts  at  Westminster,  and  such  others  as  the  crown 
shall  from  time  to  time  appoint.  The  crown  was  authorized  to  issue 
a  commission  of  Oyer  and  Terminer  and  Gaol  Delivery  to  such  court, 
and  the  judges  or  any  two  or  more  of  them  held  a  session  in 
the  city  of  London  or  the  suburbs  thereof  at  least  twelve  times  in 
every  year.  The  Court  of  Queen's  Bench  might  also  remove  into 
that  court  any  indictment  in  any  inferior  court  for  a  crime  commit- 
ted in  a  place  out  of  the  jurisdiction  of  the  Central  Criminal  Court 
and  order  the  trial  thereof  to  be  had  at  the  Central  Critninal  Court, 
provided  it  appeared  expedient  to  the  ends  of  justice  that  such  course 
be  taken.  The  Central  Criminal  Court  was  usually  held  by  one  or 
more  of  the  Judges  of  the  Superior  Courts  of  Law,  the  Common 
Serjeant  and  the  Judge  of  the  Sheriff's  Court. 

Admiralty  Courts. 
The  Maritime  Courts  consisted  of  the  High  Court  of  Admiralty 
and  its  Court  of  Appeal.     In  Her  Majesty's  possessions,  beyond 
seas,  there  were  also  established  courts  called  Vice  Admiralty  Courts 
having  jurisdiction  over  a  variety  of  maritime  cases. 
15  Eng.  Rep.  B 
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The  High  Court  of  Admiralty,  held  by  the  Judge  of  Admiralty, 
—  the  Judge  of  the  Court  of  Probate  may  by  a  recent  statute  sit 
for  him  —  had  jurisdiction  and  power  to  try  and  determine  all  mar- 
itime causes,  that  is,  such  injuries  as  are  committed  on  the  high  seas. 
An  appeal  might  be  taken  from  judgments  of  the  High  Court  of 
Admiralty  or  the  Vice  Admiralty  Courts  to  the  Privy  Council. 

Pbobate  Courts. 
The  powers  of  a  Court  of  Probate,  substantially  as  understood 
by  such  a  court  in  this  country,  were  formerly  exercised  by  the 
ecclesiastical  courts.  By  statute,  however,  such  powers  were 
transferred  to  a  court  called  the  Court  of  Probate  which  sat  in  Lon- 
don or  Middlesex.  "The  judge  thereof  was  required  to  be  an 
advocate  or  barrister,"  and  was  appointed  by  patent  under  the  great 
seal.  An  appeal  would  lie  from  its  judgments  to  the  House  of 
Lords.  Prior  to  the  creation  of  .this  court  the  jurisdiction  confer- 
red thereon  was  exercised  by  the  Prerogative  Courty  in  each 
province,  held  before  a  judge  appointed  by  the  Archbishop  thereof, 
for  adminis'tering  justice  in  testamentary  matters,  viz.,  those  relating 
to  probate  and  administration  and  in  those  only.  Its  jurisdiction 
arose  in  the  case  (an  extremely  frequent  one)  where  the  deceased 
left  bona  notabilia  in  different  dioceses.  As  in  this  case  j.he  matter 
could  not  be  disposed  of  in  any  single  diocese,  the  Archbishop 
claimed  the  jurisdiction  by  way  of  special  prerogative. 

Divorce  Courts. 
By  statute,  a  court  called  the  "  Court  for  Divorce  and  Matrimonial 
Causes  "  was  created,  to  be  held  (when  full)  before  the  Lord  Chan- 
cellor, the  judges  of  the  Superior  Courts  together  with  the  judge 
of  the  Court  of  Probate.  The  latter  was  judge  inordinary  of  the 
court,  and  when  thus  sitting  alone  was  authorized  to  exercise  in  gen- 
eral the  powers  and  duties  of  the  full  court. 

Ecclesiastical  Courts. 
These  courts  had,  it  may  be  stated  generally,  jurisdiction  of  eccle- 
siastical questions  and  an  appeal  would  lie  from  the  highest  of  them 
to  the  Privy  Council. 

0 

The  Court  of  Arches. 
This  court  was  a  court  of  appeal  belonging  to  the  Archbishop  of 
Canterbury,  whereof  the  judge  (who  sat  as  deputy  to  the  Arch- 
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bishop),  was  called  the  Dean  of  the  Arches ;  because  he  anciently 
held  his  court  in  the  church  of  St.  M&rj-le-bow^  though  this  court  is 
now  holden  at  Westminster.  His  proper  jurisdiction  was  over  the 
thirteen  peculiar  parishes  belonging  to  the  Archbishop  in  London  ; 
but  the  office  of  Dean  of  the  Arches  having  been  for  a  long  time 
united  with  that  of  ^  the  Archbishop's  principal  official,  he,  in 
right  of  the  last-mentioned  office  (as  doth  also  the  principal  official 
of  the  Archbishop  of  York),  received  and  determined  appeals  from 
the  sentences  of  all  inferior  ecclesiastical  courts  within  the  province. 
Many  suits,  also,  were  brought  before  him  as  original  judge,  the  cog- 
nizance of  which  properly  belonged  to  inferior  jurisdictions  within 
the  province,  but  in  respect  to  which  the  inferior  judge  had  waived 
his  jarisdiction,  under  a  certain  form  of  proceeding  known  in  the 
canon  law  by  the  denomination  of  letters  of  request.  From  the 
Court  of  Arches  and  from  the  parallel  Court  of  Appeal  in  the  prov- 
ince of  York  an  appeal  would  lie  to  the  Privy  Council.  The  Court 
of  Arches  and  the  Court  of  Appeal  in  York  are  not  affected  by  the 
Jndicatnre  Act.  By  statute  3  &  4  Vict.  ch.  65,  the  Dean  of  the 
Arches  was  declared  to  be  an  assistant  to  and  to  be  competent  to  sit 
for  the  judge  of  the  High  Court  of  Admiralty  in  all  suits  and  pro- 
ceedings in  the  said  court.  We  have  not  been  able  to  discover  that 
this  has  been  changed  by  the  Judicature  Act. 

Thk  Consistoky  Courts. 
The  Consistory  Court  of  the  Bishop  was  held  in  the  several  cathe- 
drals, for  the  trial  of  all  ecclesiastical  causes  arising  within  the 
diocese.  The  Chancellor  of  the  diocese,  or  his  commissary,  was  the 
judge,  and  from  his  sentence  an  appeal  would  lie,  by  virtue  of  24 
Hen.  VJJi,  ch.  12,  to  the  Archbishop  of  each  province  respectively. 
We  do  not  discover  that  they  are  affected  by  the  recent  acts. 

ErFEcrr  op  the  Judicature  Acts. 

Such  was  the  condition  of  the  courts  prior  to  the  Judicature  Acts. 

We  proceed,  secondly^  to  consider  the  changes  therein,  wrought 
thereby. 

By  the  act,  termed  the  "  Supreme  Court  of  Judicature  Act,  1878," 
and  the  amendments,  the  Supreme  Court  of  Judicature  is  to  consist 
of  two  permanent  divisions,  one  of  which  under  the  name  of  "  Her 
Majesty's  High  Court  of  Justice,"  shall  have  and  exercise  original 
jurisdiction,  with  such  appellate  jurisdiction  from  inferior  courts  as  are 
iherein  mentioned,  and  the  other  of  which,  under  the  name  of  "  Her 
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Majesty's  Court  of  Appeal,"  shall  have  and  exercise  appellate  juris- 
diction. 

For  all  practical  purposes  here  (by  39  &  40  Vict.,  chapter  69,  §  6) 
the  House  op  Lords  retains  its  powers  and  functions  to  hear  appeals 
from  "  Her  Majesty's  Court  of  Appeal  in  England,  and  from  the 
courts  of  Scotland  and  Ireland." 

By  section  6,  it  is  provided  that  for  the  purpose  of  aiding  tlie 
House  of  Lords  in  the  hearing  and  determination  of  appeals  Her 
Majesty  may  appoint  two  qualified  persons  to  be  Lords  of  Appeal  in 
ordinary,  who  must  have  been  for  at  least  two  years  of  some  one  or 
more  of  the  offices  described  in  the  act  as  high  judicial  officers,  or 
have  been  for  not  less  than  fifteen  years  a  practicing  barrister  in 
England  or  Ireland,  or  a  practising  advocate  in  Scotland.  They  are 
to  receive  a  salary  of  six  thousand  pounds  a  year.  If  a  Privy 
Councillor  he  is  to  be  a  member  of  the  Judicial  Committee  of  the 
Privy  Council  and  to  sit  and  to  act  as  such.  By  section  14,  upon 
the  death  or  resignation  of  any  two  of  the  paid  judges  of  the  Judi- 
cial Committee  of  the  Privy  Council,  Her  Majesty  is  authorized  to 
appoint  another  Lord  of  Appeal  in  ordinary,  and  upon  the  death  or 
resignation  of  the  other  two  of  said  paid  judges,  she  may  appoint 
still  another. 

By  38  &  39  Vict.,  section  4  of  chap.  77  as  amended  by  39  &  40 
Vict.,  section  15  of  chap.  59,  "  Hee  Majesty's  Court  of  Ap- 
peal," which  practically  takes  the  place  of  the  Exchequer  Chamber 
in  appeals  in  common  law  actions,  and  also  hears  appeals  in  Chancery, 
previously  heard  by  the  Chancellor  or  by  the  Court  of  Appeal  in 
Chancery  in  the  exercise  of  its  appellate  jurisdiction,  and  of  the 
same  court  as  a  Court  of  Appeal  in  Bankruptcy  (§  18,  act  of  1873), 
is  to  consist. of  ^ue  ex  officio  judges,  consisting  of  the  Lord  Chan- 
cellor as  president,  the  Lord  Chief  Justice  of  England,  the  Master 
of  the  Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas  and  the 
Lord  Chief  Baron  of  the  Exchequer,  and  six  ordinary  judges  of  the 
Court  of  Appeal,  the  first  three  additional  judges  to  be  made  by 
transfer  to  the  Court  of  Appeal  of  three  judges  of  the  High  Court 
of  Justice.  Her  Majesty  may,  by  writing  under  her  sign  manual, 
transfer  to  the  Court  of  Appeal  from  the  Divisions  of  the  High 
Court  of  Justice,  that  is  to  say,  the  Queen's  Bench  Division,  the 
Common  Pleas  Division  and  the  Exchequer  Division  not  exceed- 
ing three  judges  in  number,  as  to  Her  Majesty  shall  seem  meet ; 
and  every  judge  so  transferred  shall  be  deemed  an  additional  ordi- 
nary judge  of  the  Court  of  Appeal.     Every  additional  ordinary 
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judge  shall  be  under  an  obligation  to  go  Circuits  and  to  act  as  Com- 
missioner under  Commissions  of  Assize  or  other  commissions  author- 
ised to  be  issued  in  the  same  manner  in  all  respects  as  if  he  were  a 
judge  of  the  High  Court  of  Justice.  The  ordinary  judges  of  the 
Court  of  Appeal  are  to  be  styled,  by  the  act  of  1877,  Lords  Justices 
of  Appeal. 

By  section  16  orders  for  constituting  and  holding  divisional  courts 
of  the  Court  of  Appeal  (to  consist  of  two  or  three  and  no  more  of 
the  judges  thereof,  §  40,  act  1873),  and  for  the  regulating  of  the 
dtting  of  the  Court  of  Appeal  and  of  the  divisional  Courts  of  Appeal 
may  be  made  and  rescinded  by  the  President  of  the  Court  of  Appeal, 
with  the  concurrence  of-  the  ordinary  judges  of  the  Court  of  Appeal 
or  any  three  of  them.  No  judge  of  the  Court  of  Appeal  shall  sit  as 
a  judge,  on  the  hearing  of  an  appeal  from  any  judgment  or  order 
made  by  himself  or  made  by  any  divisional  court  of  the  High  Court 
of  which  he  was  and  is  a  member.  Every  appeal  to  the  Court  of 
Appeal  from  a  final  determination  must  be  heard  by  at  least  three 
judges,  and  from  an  interlocutory  order  by  not  less  than  two. 

THE  HIGH  COURT  OF  JUSTICE  consists  of  five  Divisions 
as  follows : 

1.  The  Chanceby  Division,  consisting  of  the  Lord  Chancellor, 
who  shall  be  President,  the  Master  of  the  Rolls,  and  the  Vice- 
Chancellors  of  the  Court  of  Chancery,  or  such  of  them  as  shall  not 
be  appointed  ordinary  judges  of  the  Court  of  Appeal.  By  an  act 
passed  April  24,  1877  (12  L.  J.,  251),  which  has  not  yet  reached 
us,  a  new  judge  to  be  in  the  same  position  as  if  he  had  been  ap- 
pointed 2k  puisne  judge  of  the  High  Court  under  the  Supreme  Court 
of  Judicature  Acts  (1873  and  1875)  was  to  be  appointed.  He  is 
to  be  attached  to  the  Chancery  Division.  The  puisne  judges  are  to 
be  styled  Justices  of  the  High  Court. 

By  section  3  of  the  act  of  1875,  the  Lord  Chancellor  is  not  to  be 
deemed  to  be  a  permanent  judge  of  the  High  Court  of  Justice. 

2.  The  Queen's  Bench  Division,  consisting  of  the  Lord  Chief 
Justice  of  England,  who  shall  be  President,  and  such  of  the  other 
judges  of  the  Court  of  Queen's  Bench  as  shall  not  be  appointed 
ordinary  judges  of  the  Court  of  Appeal. 

3.  The  Common  Pleas  Division,  consisting  of  the  Lord  Chief 
Justice  of  the  Common  Pleas,  who  shall  be  President  thereof,  and 
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gach  of  the  other  judges  of  the  Court  of  Common  Pleas  as  shall  not 
be  appointed  ordinary  judges  of  the  Court  of  Appeal. 

4.  The  Exchequer  Division,  consisting  of  the  Lord  Chief  Baron 
of  the  Exchequer,  who  shall  be  President  thereof,  and  such  of  the 
Barons  of  the  Court  of  Exchequer  as  shall  not  be  appointed  ordinary 
judges  of  the  Court  of  Appeal. 

•  Divisional  courts  of  the  High  Courts  of  Justice  may  be  held  for 
the  transaction  of  any  business  which  may  for  the  time  being  be 
ordered  by  rules  of  any  court  to  be  heard  by  a  divisional  court  to 
be  constituted  of  two  of  the  judges  of  the  court  and  no  more  unless 
the  President  of  the  Division  to  which  such  divisional  court  belongs, 
with  the  concurrence  of  the  other  judges  of  such  Division,  or  a 
majority  thereof,  is  of  opinion  that  such  divisional  court  should  be 
constituted  of  a  greater  number  of  judges  than  two,  in  which  case 
such  court  shall  be  constituted  of  such  number  of  judges  as  the 
President,  with  such  concurrence  as  aforesaid,  may  think  expedient. 

Cbown  Cases  Reserved,  under  11  ifc  12  Vict,  chap.  78  and 
amendments,  are  (§  48)  to  be  heard  by  the  judges  of  the  High 
Court  of  Justice,  or  five  of  them  at  the  least,  of  whom  the  Lord  Chief 
Justice  of  England,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and 
the  Lord  Chief  Baron  of  the  Exchequer,  or  one  of  such  chiefs  at 
least,  shall  be  part.  Their  determination  is  final  and  without  ap- 
peal save  for  some  error  of  law  upon  the  record  as  to  which  no  ques- 
tion shall  have  been  reserved  for  the  consideration  of  said  judges 
under  11  <&  12  Vict.  Its  decisions  are  reported  with  those  of  the 
Queen's  Bench  Division. 

6.  The  Probate,  Divorce,  and  Admiralty  Division,  consisting 
of  two  judges,  one  of  whom  shall  be  the  Judge  of  the  Court  of 
Probate  and  of  the  Court  for  Divorce  and  Matrimonial  Causes  and 
the  Judge  of  the  High  Court  of  Admiralty.  The  Judge  of  the 
Court  of  Probate  shall  be  the  President  of  the  said  Division  and 
subject  thereto  the  senior  judge  of  the  said  Division. 

The  present  series  of  reports,  in  Alphabetical  order,  is  as  follows  : 
Appeal  Cases.     Cases  decided  by  tlie  House  of  Lords  and  Privy 
Council. 

Chancery  Division.     Cases  decided  by  that  Division. 
Common  Pleas  Division.     Cases  decided  by  that  Division. 
Exchequer  Division.     Cases  decided  by  that  Division. 
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Probate  Division.  Gases  decided  by  the  Probate,  Divorce,  and 
Admiralty  Division. 

Qusbn's  Bench  Division.  Cases  decided  by  that  Division,  and 
also  Crown  Cases  Jieserved. 

The  cases  decided  by  the  Court  of  Appeal  are  reported  with  the 
cases  of  the  Division  from  which  the  appeal  was  taken. 

They  are  indicated  at  the  head  as,  "In  the  Court  of  Appeal,''  or 
by  the  letters  "C.A." 

The  difEerent  reports  are  quoted  as  follows  : 
1  Appeal  Cases,  or  1  App.  Cas. 
1  Chancery  Division,  or  1  Ch.  Div. 
1  Common  Pleas  Division,  or  1  C.  P.  Div. 
1  Exchequer  Division,  or  1  Ex.  Div. 
1  Probate  Division,  or  1  P.  Div. 
1  Queen's  Bench  Division,  or  1  Q.  B.  Div. 

NATHANIEL  C.  MOAK. 
Albajxy,  N.  Y.,  July,  1877. 


JUDGES. 


LORD  HIGH  CHANCELLOR. 

Right  Hon.  LORD  CAIRNS,  appointed  1874. 

LORDS  OF  APPEAL  IN  ORDINARY. 
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SUPREME  COURT  OP  JUDICATURE. 
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APPEAL  CA^ES 

BEFORE   THB  '     V  *•.•/. 

HOUSE    OF    LORIXS^ 

AND  THE 

JUDICIAL  COMMITTEE 

Aim 
LORDS  OF  HER  MAJESTY'S  MOST  HONORABLE 

PRIVY    COUNCIL. 


[Law  Reports,  1  Appeal  Cases,  89.] 
J.C.(«),  July  21,  28,  29;  Nov.  9,  1875. 

[privy  council.] 

*Thb  Garden  Gully  United  Quartz  Mining  Com-  [39 
PANY  (Registered),  Defendants;  and  Hugh  McLister, 
Plaintiff. 

ON   APPEAL   FBOM   THE   SUPREME   COURT   OF   VICTORIA    (iN   EQUITY). 
Sharea — Invalid  Forfeitare —  Waiver — AcquieBcenee, 

There  must  be  properly  appointed  directors  to  make  a  call  or  to  declare  a  forfeit- 
ure of  shares. 

A  declaration  of  forfeiture  (for  non-payment  of  a  call)  of  shares  in  a  company 
registered  in  Victoria  under  27  Vict.  No.  228,  was  made  on  the  18th  of  June,  1869, 
by  a  resolution  of  the  board  of  directors,  consisting  of  a  quorum  of  three,  H.,  B., 
and  A.,  who  had  been  elected  (with  two  others)  at  a  quarterly  general  meeting  of 
the  company  held  on  the  14th  of  Api-il,  1869;  which  meeting  had  been  convened  bv 
advertisement,  published  on  the  8th,  10th  and  13th  of  April,  for  the  election  of  a  full 
board  of  directors.  It  appeared  that  H.  and  A.  had  been  previously  elected  directors 
on  the  14th  of  January,  1867,  had  not  retired  from  office  as  provided  by  the  rules 
of  the  company,  but  had  continued  to  act  as  directors  up  to  the  14th  of  April,  1869 : 

Held,  that  the  said  meeting  of  the  14th  of  April,  1869,  having  been  held  without 
due  notice  thereof,  according  to  the  rules  of  the  company  passed  under  the  provisions 
of  27  Vict.  No.  228,  and  of  the  business  to  be  transacted  thereat,  the  election  of  a 
full  board  of  directors  thereby  was  invalid,  and  consequently  the  subsequent  decla- 

(*)  Present: — Sir  Jaues  W.  Colvile,  Sir  Barnes  Peacock.  Sir  Montague  E. 
Smith  and  Sir  Hrnet  S.  Keating. 

16  Eng.  Rep.  1 
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ration  of  forfeiture  of  the  18th rofJiftje'' 1869,  was  also  invalid.  Even  if  H.  and  A. 
had  before  that  election  leg^ly  hfild  office,  they  could  not  thereafter  act  under  their 
former  title,  for  the  eleqUoh  if  a  &11  board,  though  invalid,  necessarily  involved  the 
retirement  of  those,  if  afiyV«wb(?  up  to  that  time  htd  legally  held  the  office  of  director. 

A  declaration  of ,  forfeft%Lre  of  sliares  invalid  under  the  rules  of  a  company  regis- 
tered under  ?7,  Vic^  No.  228,  before  Act  No.  854  came  into  force,  is  not  rendered 
valid  by  th^'5fctfer«Act. 

Mere  ia<^^»does  not  disentitle  the  holder  of  shares  to  equitable  relief  against  an 
invalid  dfeclaration  of  forfeiture. 

.  \;-Tjiis  was  an  appeal  from  a  decree  of  the  Supreme  Court 
.•  of  the  colony  of  Victoria  in  equity  dated  the  8th  of  October, 
'40]  1874,  *whereby  it  was  declared  that  the  forfeiture  by 
the  appellant  company  of  certain  shares  held  by  the  respon- 
dent m  the  appellant  company  ought  to  be  set  aside,  and 
that  the  appellant  company  should  pay  to  the  respondent 
the  dividends  which  had  accruied  due  upon  the  snares  in 
and  since  the  month  of  July,  1871,  after  deducting  certain  . 
unpaid  calls  thereon. 

The  appellant  company  is  a  company  duly  registered  and 
incorporated  under  the  provisions  of  the  Colonial  Act,  27 
Vict.  No.  228,  its  memorial  of  registration  being  dated  the 
18th  of  June,  1866.  The  responaent  was,  from  the  date  of 
its  incorporation,  a  holder  of  2,181  shares. 

The  appellant  company  is  carried  on  under  certain  rules 
and  regulations  made  in  the  year  1866,  in  accordance  with 
the  Act  27  Vict.  No.  228,  and  signed  by  a  majority  in  num- 
ber and  value  of  the  shareholders  of  the  appellant  company. 
The  said  rules  and  regulations,  so  far  as  tney  are  material, 
are  set  out  in  the  judgment  of  their  Lordships. 

The  respondent  filed  his  bill  of  complaint  on  the  21st  of 
October,  1873. 

The  facts  of  the  case  and  the  proceedings  in  the  suit  are 
sufficiently  set  forth  in  the  judgment  of  their  Lordships, 
from  which  it  will  appear  that  the  question  of  the  validity 
bf  the  forfeiture,  which  was  set  aside  by  the  above-mentioned 
decree,  ultimatelv  depended  on  the  validity  of  the  election 
of  the  persons  who,  assuming  to  be  directors,  declared  that 
the  respondent's  shares  were  forfeited  for  non-payment  of  a 
call  purporting  to  have  been  made  thereon. 

Mr.  Fry,  Q.C.,  and  Mr.  W.  F.  Robinson,  Q.C.,  for  the 
appellants  (after  a  preliminary  objection  by  the  respondents 
that  the  appeal  ought  to  have  been  made,  under  Colonial 
Act  19  Vict.  No.  13,  s.  5,  to  the  full  court  in  Victoria  had 
been  overruled),  contended  that,  having  regard  to  the  rules 
and  regulations  of  the  company,  the  board  of  directors  by 
which  the  respondent's  shares  were  declared  to  have  been 
forfeited  was  duly  constituted  and  was  competent  to  act, 
and  that  its  resolution  of  the  18th  of  June,  1869,  and  the 
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consequent  forfeiture,  were  valid.  The  fifth  call  was  duly 
mude  and  advertised  by  the  directors,  and  ought  to  have 
been  paid  by  *the  respondeat.  They  relied  upon  the  [41 
fact  that  the  respondent  was  present  by  proxy  at  the  ex- 
traordinary meeting  of  the  members  of  the  company  on  the 
16th  of  August,  1867,  when  a  resolution  was  unanimously 
passed  authorizing  the  directors  to  forfeit  his  shares.  And, 
accordinglj-,  at  a  directors'  meeting  duly  convened  by  cir- 
cular and  held  on  the  23d  of  August,  1867,  a  resolution  was 
passed  declaring  the  forfeiture  of  the  respondent's  shares 
lor  non-payment  of  calls,  which  resolution  was  confirmed 
on  the  20th  of  September,  1867,  at  a  directors'  meeting  duly 
convened  for  that  day.  This  resolution  was  empowered  by 
the  resolution  of  the  16th  of  August,  1867,  passed  at  a  meet- 
ing at  which  the  respondent  was  present  by  proxy,  and 
therefore  no  advertisement  of  the  intention  to  forfeit  was 
necessary.  Again,  the  resolution  of  the  18th  of  June,  1867, 
was  duly  passed  and  advertised,  and  was  in  all  respects  a 
valid  forfeiture  of  the  shares.  They  relied  upon  Colonial 
Act  No.  364,  passed  on  the  29th  of  December,  1869,  which, 
it  was  contended,  removed  any  question  as  to  the  validity 
of  so  much  of  the  original  rules  as  related  to  forfeiture,  and 
availed  to  establish  the  validity  of  any  forfeiture  effected 
under  the  resolution  of  the  general  meeting  of  the  16th  of 
August,  1867:  See  sections  1,  2  and  4;  and  see  Sclimidi  v. 
Garden  OvUy  Company  (*),  and  Barf  old  Estate  Oold  Min- 
ing Company  v.  Klingender  (').  As  regards  the  election  of 
the  directors,  if  any  irregularity  existed,  the  same  did  not 
invalidate  the  acts  of  the  de facto  directors  in  respect  of  the 
forfeiture,  and  such  irregularity  was  waived  by  the  com- 
pany and  the  members  thereof  in  general  meeting,  and  also 
by  the  respondent. 

Further,  assuming  that  the  respondent  had  at  any  time  a 
right  to  relief  against  the  forfeiture,  he  nevertheless,  by  his 
acquiescence  in  his  exclusion  from  the  company  and  his 
delay  in  asserting  his  claim  to  relief,  had  lost  all  right 
thereto.  Such  conduct  amounted  to  a  waiver  or  abandon- 
ment of  his  shares  and  of  his  interest  therein,  and  precluded 
Mm  from  contending  that  they  had  not  been  forfeited,  or 
that  he  continued  to  be  the  proprietor  of  them.  Upon  this 
point  of  acquiescence  they  referred  to  Lawrence^  s  Case  (') ; 
iSenJiouse  v.  Christian  C) ;  KnigJiVs  Case{^\  *wher.e  a  [42 

•  (*)  4  AnstraKan  Jurist,  pp.  68,  187.  (*)  Reported  in  the  note  to  Hart  v. 

(«)  6  W.  W.  &  A'B.,  231  (Law).  Clarke,  19  Beav.,  366. 

(»)  Law  Rep.,  2  Ch.  Ap.,  412.  (»)  Law  Rep.,  2  Ch.  Ap.,  321. 
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resolution  to  forfeit  was  presumed:  Norway y.  Rowe  (*); 
Prenderqast  v.  Twrton  (*) ;  Clegg  v.  Edmonson  (*) ;  where 
it  was  held  that  a  mere  assertion  of  a  claim,  unacgompanied 
by  any  act  to  give  eJBfect  to  it,  could  not  avail  to  keep  alive 
a  right  which  would  otherwise  be  precluded:  Hart  v. 
Clarke  (*) ;  Ldndley  on  Partnership  [Sa  ed.],  vol.  ii.  p.  961 ; 
Clements  v.  Hall  () ;   WooUaston!s  Case  ("). 

Mr.  De  Gex^  Q.C.,  and  Mr.  J.  D.  Wood^  for  the  respon- 
dent, contended  that  the  appellants  were  not  entitled  now 
to  raise  for  the  first  time  the  two  points  of  acquiescence  and 
of  a  valid  forfeiture  made  on  the  23d  of  August,  1867,  such 
contentions  not  having  been  raised  in  the  courts  below. 
Moreover,  the  question  of  acquiescence  being  one  of  fact  as 
well  as  law,  could  only  be  disposed  of  after  evidence  duly 
taken  under  an  issue  raised  for  that  purpose.  But  upon 
such  facts  as  appeared  upon  the  record  tnere  was  no  suffi- 
cient evidence  of  the  respondent  having  by  his  conduct 
waived  his  shares,  acquiesced  in  their  forfeiture,  or  estopped 
himself  from  averring  that  he  continued  to  be  the  proprietor 
of  them.  Powers  of  forfeiture  are  strictissimi  juris^  they 
must  exist  by  statute  or  the  clear  terms  of  a  contract,  and 
those  terms  must  be  strictly  followed.  There  is  no  differ- 
ence between  law  and  equity  in  cases  of  this  kind.  The  dis- 
tinction is  between  executory  and  executed  interests ;  in  the 
former  case  it  is  necessary  to  be  prompt.  The  respondent 
had  a  legal  interest  in  his  shares,  it  was  executed,  and  did 
not  require  the  assistance  of  a  court  to  create  it.  The  case, 
therefore,  must  be  brought  within  the  rule  in  Pickard  v. 
Sears  (^  in  order  to  bind  the  respondent  by  any  alleged  ac- 
quiescence. Clarke  v.  HarH^\  relied  upon  on  the  other 
side,  was  not  the  case  of  a  corporation,  but  of  a  partnership, 
and  therefore  there  might  have  been  a  waiver  m  that  case  ; 
but  mere  laches  does  not  disentitle  a  plaintiff  to  equitable 
relief.  Prendergast  v.  Turton  (')  was  not  even  a  case  where 
the  legal  estate  was  in  the  person  forfeiting ;  it  was  a  case, 
43]  ^so,  of  partnership,  not  of  a  *corporation :  it  was  de- 
cided on  the  ground  of  abandonment,  not  of  laches.  In 
order  to  effect  a  valid  forfeiture  of  shares  for  non-payment 
of  a  call,  the  call  must  have  been  regularly  made  by  a 
board  of  directors  who  ha(i  been  duly  elected,  and  the  shares 
after  non-payment  of  the  call  must  have  been  duly  declared 

(')  19Ve8.,  144.  (*)  24   Beav.,    338;    2   De    G.   A  J., 

(«)  1  T.  4  C.  (N.S.),  98;  before  L.JJ.,  173.                                                           ^ 

18  L.  J.  (Oh.),  268.  (•)  4  De  G.  <fe  J.,  487. 

(8)  8  De  G.  M.  A  G.,  787.  (')  6  A.  A  E.,  469. 

{*)  19  Beav.,  349;  before  L..TJ.,  6  De 
G.  M.  &  G.,  232;  6  H.  L.  C,  633. 
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to  be  forfeited  bv  a  board  of  directors  who  also  have  been 
duly  elected.  Tliey  referred  to  Naylor  v.  South  Decon 
Hailway  Company  (') ;  Catchpole  v.  Ambergate  Railway 
Company  (") ;  DaUon  v.  Midland  Railway  Company  {*) ; 
Howbeach  Goal  Company  v.  Teague  (*) ;  Nolan  v.  Arabella 
Gold  Mining  Company  (") ;  Lindley  on  Partnership,  vol.  ii. 
[3d  ed.],  p.  963.  Shares  in  a  company  are  not  choses  in 
action:  Mx  parte  Unimi  Bank  of  Manchester^  In  re 
Jackson  {*). 

Under  the  rules  and  regulations  of  the  company  the  per- 
sons who  made  the  alleged  call  of  the  30th  of  April,  1867, 
had  no  power  to  make  such  a  call,  not  being  a  board  of 
directors  duly  elected;  and,  moreover,  the  persons  who 
passsed  the  resolution  of  the  18th  of  June,  1869,  declaring 
that  the  respondent's  shares  were  forfeited  had  no  power  to 
pass  such  resolution,  not  being  a  board  of  directors  duly 
elected.  There  has,  therefore,  been  no  valid  forfeiture  of 
the  shares. 

Robinson^  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Barnes  Peacock  :  The  ai)pellants  are  the  defen- 
.  dants,  and  the  respondent  is  the  plaintiff  in  a  suit  instituted 
in  the  Supreme  Court  of  Victoria. 

The  plaintiff  was  the  holder  of  2,181  shares  in  the  Garden 
Gully  United  Quartz  Mining  Company,  registered  under 
the  provisions  of  the  Colonial  Act,  27  Vict.  No.  228,  inti- 
tuled "An  act  to  limit  the  Liability  of  Mining  Com- 
panies." 

In  the  11th  paragraph  of  his  bill  he  alleged  that  the  de- 
fendants pretended  that  his,  the  plaintiff's,  shares  in  the 
company  were  duly  forfeited  under  and  by  virtue  of  a  reso- 
lution passed  by  a  board  of  directors  on  or  about  the  10th 
of  June,  1869,  for  *non-payment  of  calls;  but  he  [44 
charged  that,  if  any  such  resolution  was  passed,  the  per- 
sons passing  the  same  were  not  a  duly  appointed  board  of 
directors  of  the  same  company  ;  that,  even  if  they  were  a 
duly  elected  board,  the  alleged  calls,  for  non-i)ayment  of 
which  such  forfeiture  was  declared,  were  not  lawfully  made, 
and  that  he  was  not  liable  for  payment  of  the  same  ;  that, 
in  other  respects,  such  declared  forfeiture  was  invalid ;  and 
that  the  defendant  company  had  no  power  to  forfeit  the 
said  shares  ;  and  the  defendants  were  required  to  set  forth 
and  discover  how  they  made  out  the  alleged  forfeiture  of 

(»)  1  De  G.  <fe  Sm.,  82.  {*)  6  H.  A  N.,  151. 

(«)  1  E.  A  B.,  111.  (»)  6  W.  W.  A  A.  B.,  88,  (Mining  Ca.) 

(»)  13  C.  B.,  474.  («)  Law  Rep.,  12  Eq.,  854. 
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plaintiffs  shares,  witli  full  particulars  of  the  dates  of  the 
meeting  or  meetings  at  which  the  resolutions  or  resolution, 
declaring  the  shares  forfeited,  or  empowering  any  board  of 
dii'ectors  to  forfeit  the  same,  was  or  were  passed ;  and  he 
prayed  that  the  forfeiture'of  the  said  shares  should  be  de- 
clared void,  that  he  might  be  restored  to  the  rights  of  a 
shareholder,  and  that  the  defendants  might  be  ordered  to 
pay  to  him  the  amount  of  dividends  that  had  become  due 
on  his  shares  since  the  month  of  May,  1867 ;  he,  the  plain- 
tiflf,  offering  to  pay  all  calls  and  other  liabilities  then  due 
upon  or  in  respect  of  the  said  shares. 

The  defendants,  in  their  answer,  stated  that  on  the  30th 
of  April,  1867,  a  fifth  call  of  1^.  per  share,  payable  on  the 
lOtIr  of  May  following,  was  duly  made  upon  the  share- 
holders by  a  quorum  of  directors  duly  elected.  They  also 
alleged,  in  paragraph  11,  that  in  the  month  of  April,  1869, 
five  directors  were  elected  at  a  general  meeting  of  the  com- 

Jany, — no  directors  having  been  elected  during  the  previous 
anuary ;  and  that  on  the  2l8t  of  May,  1869,  at  a  meeting 
of  directors  duly  held,  and  at  which  a  quorum  was  preafent, 
the  manager  was  directed  to  advertise  the  intended  forfeit- 
ure of  all  shares  in  the  company  on  which  the  said  fifth  call 
had  not  been  paid,  unless  the  same  and  all  calls  in  arrear 
were  paid  within  twelve  days  from  the  date  of  the  adver- 
tisement ;  that  an  advertisement  to  that  effect,  signed  by 
the  manager.,  was  inserted  in  the  Bendigo  Advertiser  news- 
paper, published  in  Sandhurst,  on  the  28th,  29th  and  31st 
days  of  May,  1869,  and  the  2,181  shares  of  the  plaintiflf 
were  specified  in  the  said  advertisement  by  reference  to  his 
name,  and  their  distinctive  numbers ;  that,  on  the  18th  of 
45]  June,  1869,  at  another  directors*  meeting,  *duly  held, 
and  at  which  a  quorum  was  present,  a  resolution  was  duly 
passed  that  all  the  shares  on  which  the  said  fifth  call  had 
not  been  paid,  standing  in  the  names  of  the  parties  therein 
mentioned  should  be,  and  the  same  were  thereby,  absolutely 
forfeited  to  the  company,  and  that  the  plaintilFs  was  one  of 
the  names  mentioned  in  the  said  resolution,  in  which  his 
shares  were  specified  by  their  distinctive  numbers  ;  and  the 
defendants  submitted  the  questions  of  law  raised  by  the 
11th  paragraph  of  the  bill  to  the  judgment  of  the  court. 

Thus  it  appears  that  the  only  forfeiture  relied  upon  by 
the  defendants  was  one  declared  on  the  18th  of  June,  1869, 
in  consequence  of  the  non-payment  of  the  fifth  call  witliiu 
twelve  days  from  the  date  of  the  advertisement  of  which 
the  last  was  published  on  the  31st  of  May,  18(59. 

The  cause  was  heard  before  the  Honorable  Mr.  Justice 
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Molesworth,  who  held,  in  accordance  with  the  views  of  the 
full  court  in  the  case  of  Schmidt  v.  Garden  Oully  Com- 
pany {\  and  in  the  judgment  on  appeal,  in  which  ne  con- 
<nirred(*),  that  there  must  be  properly  appointed  directors 
to  make  a  call  and  to  declare  a  forfeiture ;  and  that  the  elec- 
tion of  five  directors,  a  full  board,  at  the  quarterly  meeting 
held  on  the  14th  of  April,  1869  (the  meeting  referred  to  in 
the  11th  paragraph  of  the  defendants'  answer),  was  invalid 
under  the  rules  ;  and  that  the  case  must  follow  that  of 
Schmidt  v.  Garden  Gulley  Co,  (*),  which  was  in  effect  that 
the  forfeiture  declared  by  a  quorum  of  those  directors  on 
the  18th  of  June,  1869,  was  invalid  ;  and  he  gave  a  decree 
for  the  plaintiff,  declaring,  amongst  other  things,  that  the 
alleged  forfeiture  in  the  pleadings  merUioned  of  the  2,181 
shares  of  the  platintiff  ought  to  be  set  aside,  and  that  the 

Slaintiff  was  entitled  to  the  said  shares  and  to  the  dividends 
eclared  thereon  in  and  since  the  month  of  Julv,  1871,  de- 
ducting thereout  the  fourth,  fifth  and  sixth  calls  made  by 
the  company  upon  the  said  shares.  The  decree,  it  will  be 
observed,  was  limited  to  the  forfeiture  m.entioned  in  the 
pleadings,  viz.,  the  forfeiture  declared  at  the  meeting  of  the 
18th  of  June,  1869,  upon  which  alone,  notwithstanding  the 
express  requirement  in  the  11th  paragraph  of  the  plaintiflfs 
bill,  the  defendants  relied  in  their  answer. 

*Their  Lordships  concur  in  the  opinion  expressed  hy  [46 
the  learned  judge  that  there  must  be  properly  appointed 
directors  to  make  a  call  or  to  declare  a  forfeiture  of  shares  ; 
that  the  election  of  five  directors  at  the  cniarterly  meeting 
held  on  the  14th  of  April,  1869,  was  invalid  under  the  rules 
of  the  company  and  tne  Colonial  Act  27  Vict.  No.  228 ;  and 
consequently,  that  the  forfeiture  declared  by  three  of  those 
directors  on  the  18th  of  June,  1869,  was  also  invalid. 

The  Supreme  Court  held,  in  SchmidPs  Case{^\  that  the 
fifth  call  was  duly  made.  It  is  unnecessary  to  express  any 
decisive  opinion  upon  that  point,  as,  whether  the  call  was 
legally  made  or  not,  the  decree  must  be  affirmed,  if  there 
was  no  valid  forfeiture  for  the  non-payment  of  the  call. 

Their  Lordships  will,  therefore,  proceed  to  state  their  rea- 
sons for  considering  that  there  was  no  valid  forfeiture  of 
the  shares. 

By  the  39th  section  of  Act  No.  228,  to  which  reference 
has  been  made,  the  majority  in  number  and  value  of  the 
shareholders  in  any  company  were  authorized,  from  time 
to  time,  both  before  and  after  incorpoi-ation,  to  make  and 
alter  rules  for  prescribing  the  number  and  qualification  of 

(')  4  Australian  Jurist,  p.  63.  (')  4  Australian  Jurist,  p.  187. 
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directors,  and  fixing  a  quorum  thereof,  for  holding  and  con- 
vening general  and  special,  but  not  extraordinary,  meetings 
of  the  snareholders  and  directors  respectively ;  for  the  elec- 
tion, removal  and  annual  retirement  of  all^  or  some  of  the 
directors ;  for  determining  the  mode  of  filling  occasional 
vacancies  in  that  body,  &c. ;  for  making  calls ;  for  the  trans- 
fer and  relinquishment  of  shares,  and  the  conditions  on 
which  the  sarfie  respectively  might  be  affected ;  and  for  any- 
other  object  not  inconsistent  with  the  act :  Provided  that  if 
any  such  rule  should  be  made  or  altered  after  incorpora- 
tion, it  should  be  made  or  altered  only  at  an  extraordinary 
meeting  of  shareholders. 

It  is  to  be  observed  that  no  power  was  given  by  that  sec- 
tioikto  make  rules  for  the  forfeiture  of  shares ;  but  by  an 
act  of  the  Colonial  Legislature,  No.  354,  passed  on  the  29th 
of  December,  1869,  it  was  enacted  that  any  company  then 
incorporated  under  Act  No.  228  should  have,  and  should 
be  deemed  to  have  had  power  to  make  rulos  in  the  manner 
pointed  out  by  the  39th  section  of  the  said  act  to  provide 
lor  the  forfeiture  of  shares. 

47]  *The  defendant  company  was  incorporated  before 
the  passing  of  that  act,  and  by  rules  passed  before  incorpo- 
ration, and  which  were  signed  and  sealed  by  the  plaintiff, 
provision  was  made  for  convening  and  holding  general  and 
extraordinary  meetings  of  the  shareholders;  tne  number 
and  qualification  of  directors ;  for  fixing  a  quorum  thereof ; 
for  the  election,  removal  and  retirement  (whether  annual 
retirement  or  not,  as  required  by  the  act,  will  be  presently 
considered)  of  all  or  some  of  the  directors ;  for  determining 
the  mode  of  filling  occasional  vacancies  in  that  body ;  and 
for  the  forfeiture  of  shares  for  the  non-payment  of  calls. 

Amongst  others  the  following  rules  were  made : 

Rule  8  was  as  follows :  "  The  first  general  meeting  of  the 
company  shall  be  held  some  time  during  the  first  fourteen 
days  of  the  month  of  October,  1866,  at  such  place  in  Sand- 
hurst as  the  directors  may  appoint,  and  thereafter  a  general 
meeting  of  the  shareholders  snail  be  holden  within  the  first 
fourteen  days  of  the  months  of  January,  April,  July  and 
October ;  such  meetings  shall  be  called  genei-al  meetings, 
and  shall  have  full  power  to  regulate  and  control  all  the 
affairs  of  the  company,  an^  every  such  meeting  shall  be 
convened  hy  the  manager  or  by  the  directors^  by  giving 
notice  according  to  the  Act^  VicL  27,  No.  228." 

By  rule  9  provision  was  made  for  calling  extraordinary 
meetings  ;  and  by  sect.  23,  Act  No.  228,  it  was  enacted  that 
fourteen  days'  notice  of  every  extraordinary  meeting  should 
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be  given  to  each  shareholder,  by  inserting  the  same  in  six 
consecutive  numbers  of  some  newspaper  published  in 
Melbourne,  and  in  six  consecutive  numbers  of  some  news- 
paper in  the  neighborhood  of  the  place  of  operations  of 
the  company;  that  such  notice  should  be  signed  by  the 
manager,  and  should  specify  the  place,  the  day,  and  the 
hour  of  meeting,  and  the  nature  of  the  business  ;  otherwise 
that  such  meeting  should  not  have  power  to  transact  any 
business,  &c. 

That  section  was  the  only  one  requiring  notice  of  meetings. 

Rule  9  was  as  follows:  "The  board  of  directors,  or  any 
twelve  or  more  shareholders  possessing  collectively  6,000 
shares,  may  at  any  time,  by  a  requisition  in  writing  ad- 
dressed to  the  manager,  require  tne  manager  to  call  an 
extraordinary  meeting  of  the  shareholders,  and  every 
*8uch  meeting  shall  be  summoned  or  convened  within  [48 
sixteen  days  of  such  requisition  being  lodged  with  the  man- 
ager, or  at  the  office  of  the  company."' 

By  rule  10  it  was  declared  that  at  all  meetings  each  share- 
holder should  be  entitled  to  one  vote  for  every  share  held 
by  him  in  the  company*;  that  any  shareholder  might  vote 
in  person  or  by  proxy ;  and  that  no  law,  resolution  or  pro- 
ceeding i>assed  at  any  meeting  should  be  impeached  or 
invalidated  on  the  ground  that  any  person  voting  at  any 
such  meeting  was  not  entitled  to  vote  thereat,  or  upon  any 
other  ground  wlatsoever,  unless  put  forward  at  the  time. 

Rule  17  provided  that  a  board  of  directors,  consisting  of 
five  shareholders,  should  be  elected  at  each  general  meeting 
of  the  company,  held  in  January  and  July  in  each  year; 
that  the  directors  should  continue  in  office  until  the  next 
general  meeting  of  the  company,  when  the  three  directors 
receiving  the  lowest  number  of  votes  at  the  first  general 
meeting  should  retire,  but  be  eligible  for  re-election ;  and 
that  the  other  directors  should  retire  at  the  next  general 
meeting,  but  be  subject  to  re-election.  Provided  that  if, 
through  any  cause,  the  general  meetings  of  the  company 
were  not  or  could  not  be  held  at  the  time  thereinbefore  ap- 
pointed for  the  holding  of  such  meetings,  then  the  directors 
who  would  have  retired  if  such  meeting  had  been  held 
should  continue  in  office,  and  should  in  all  respects  be  con- 
sidered as  re-elected. 

The  rule  also  provided  for  any  director  vacating  office,  and 
for  the  appointment  of  a  director  in  his  place. 

By  rule  19  it  was  declared  that  the  board  of  directors 
mignt  make  calls  (subject  to  the  limitations  thereinafter 
provided)  or  declare  dividends ;  that  the  powers  of  the  di- 
16  Eng.  Rkp.  2 
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rectors  should  not  cease  or  be  suspended  so  long  as  the 
board  of  directors  should  consist  of  a  sufficient  number  of 
members  to  form  a  quorum. 

By  rule  21  it  was  declared  that  three  directors  shall 
form  a  quorum,  and  shall  have  and  exercise  all  the  powers 
and  authorities  vested  in  the  board  of  directors  generally, 
as  fully  and  effectually  as  if  all  the  directors  had  concur- 
red therein. 

By  sect.  6,  Act  No.  228,  it  was  enacted  that  the  amount 
of  calls  unpaid  upon  any  share  should  be  deemed  a  debt  due 
from  the  holder  of  the  share  to  the  company. 
49]  *By  Nos.  29  and  30  of  the  company's  rules  it  was 
declared  that  if  any  shareholder  should  neglect  or  refuse  to 
pay  any  such  call  lor  the  space  of  one  month  from  the  day 
appointed  for  the  payment  of  the  same,  the  directors  should 
eitner  proceed  to  enforce  the  payment  thereof  in  manner 
prescribed  by  the  Act  27  Vict.  iNo.  228,  or  might  proceed  to 
declare  the  shares  of  such  defaulting  shareholder  forfeited 
at  any  board  meeting  to  be  held  after  the  expiration  of  six 
weeks  from  the  day  appointed  for  the  payment  of  such  call, 
and  upon  such  declaration  of  forfeiture  such  defaulting 
shareholder  should  cease  to  be  a  shareholder  in  the  com- 
pany in  respect  of  the  shares  so  forfeited,  and  sucU  shares 
and  all  benefit  or  emolument  arising  therefrom  should  vest 
in  and  become  the  property  of  the  company  absolutely. 
Provided  that  no  such  forfeiture  should  hfe  declared  until 
seven  days'  notice  of  the  intention  of  the  directors  to 
forfeit  such  shares  should  be  given  to  the  defaulting  share- 
holder, by  advertisement,  to  be  inserted  in  three  consecu- 
tive issues  of  one  of  the  daily  newspapers  published  in 
Sandhurst. 

On  the  14th  of  January,  1867,  a  general  meeting  of  share- 
holders which  had  been  duly  convened  and  at  which  the 
respondent  was  present,  was  held. 

At  that  meeting  Messrs.  Ladams,  Bruce,  Ashley,  Hunter 
and  Fernley  were  duly  elected  directors,  Ashley,  Hunter 
and  Fernley  being  the  three  w^ho  received  the  lowest  num- 
ber of  votes. 

Assuming  rule  17  to  be  valid,  notwithstanding  sect.  39  of 
Act  No.  228  expressly  authorized  the  shareholders  to  make 
rules  for  the  annual  retirement  of  directors,  and  not  for  the 
quarterly  retirement  of  some  of  them,  Ashley,  Hunter  and 
Fernley  ought  to  have  retired  at  the  next  general  quarterly 
meeting  of  shareholders  held  on  the  11th  of  April,  1867.  At 
that  meeting,  however,  no  retirement  in  express  terms  took 
place.      All  that  is  recorded  is  that  Messrs.   Hunter  and 
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McLevy  were  then  nominated  as  directors,  and  no  other 
candidates  being  proposed,  were  declared  duly  elected  for 
the  next  six  morahs,  Nothing  is  recorded  as  to  Ashley's 
having  retired  and  been  re-elected,  but  it  was  contended  in 
argument  that  as  no  other  candidates  than  Hunter  and 
McLevy  were  proposed,  it  is  to  be  assumed  that  Ashley  vir- 
tually retired  and  was  re-elected. 

*It  is  not  very  important,  in  the  view  which  their  [50 
Lordships  take  of  the  case,  whether  Ashley  legally  con- 
tinued to  be  a  director  after  that  meeting  or  not. 

It  was  held  by  the  full  bench  of  the  Supreme  Court  that 
the  company  could  not,  under  the  provisions  of  sect.  39, 
Act  No.  228,  legally  make  a  rule  for  the  continuance  of 
directors  in  office  beyond  the  period  of  a  year,  as  the  act 
required  an  annual  retirement.  Mr.  Justice  Molesworth, 
however,  appears  to  have  entertained  a  different  opinion 
in  the  case  of  rules  made  before  incorporation.     He  says  : 

*'A  question  arose  under  sect.  39,  Act  228,  in  Barf  old 
Estate  Gold  Mining  Company  v.  KUngender  (*),  as  to  the 
power  of  a  company  by  rules  before  incorporation  to  enable 
their  directors  to  hold  office  until  their  successors  were  ap- 
pointed, although  that  time  might  exceed  a  year,  and  the 
court,  having  regard  to  the  words  of  the  section,  '  rules  for 
the  election,  removal,  and  annual  retirement  of  some  or  all 
of  the  directors,'  held  that  there  was  no  such  power.  As  to 
the  Garden  Gully  Company,  its  rules  were  assented  to  be- 
fore incorporation,  and  a  reference  to  its  rules  was  contained 
in  the  application  for  registration,  so  that,  according  to  my 
opinion,  a  rule  for  the  continuance  of  directors  to  hold  office 
for  more  than  a  year,  if  no  successors  were  appointed, 
would  be  valid  ;  but  I  should  consider  myself  bound  by  the 
case  of  Barf  old  Estate  v.  KUngender,  It  is  unnecessary  to 
discuss  the  points  in  which  the  full  court  differed  from  me 
as  to  the  construction  of  the  rules  of  the  Garden  Gully 
Company  in  Schmidt  v.  Garden  Gully  Company  (").  Upon 
the  following  points  we  were  agreed,  that  there  must  be 
properly  appointed  directors  to  make  a  call,  and  also  to  de- 
clare a  forfeiture,  and  also  that  the  election  of  five  directors, 
a  full  board,  at  a  quarterly  meeting,  April  14,  1869,  was 
invalid  under  the  rules.  The  rules  contamed  no  provision 
for  their  electing  five ;  and  I  would  say  that  those,  if  any, 
who  legally  held  office  before  that  election,  taking  as  under 
the  election,  could  not  be  deemed  to  act  under  their  former 
title,  but  the  full  court  said,  as  to  the  argument,  that  it  was 
comi)etent  to  any  general  meeting  to  elect  a  full  board  if 

0)  6  W.  W.  A  A'B.,  23.  («)  4  Australian  Jurist,  pp.  63,  1S7. 
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there  was  no  board  in  existence :  *  We  do  not  mean  to  say- 
Si]  that  the  general  meeting  in  question  could  not  *have 
elected  a  full  board  if  proper  notice  had  been  given  of  the 
intention  to  do  so.''  Now  in  this  case  there  is  evidence 
which  was  not  in  Schmidts  Case^  that  an  advertisement 
was  inserted  in  the  Bendigo  Advertiser,  8th,  lOth  and  13th 
April,  that  the  half-yearly  general  meeting  of  shareholders 
would  be  held  at  the  office  on  the  14th,  for  the  purpose  of 
receiving  report  and  balance  sheet,  electing  a  full  board  of 
directors,  and  for  general  businetss,  and  it  has  been  argued 
that  this  might  be  a  proper  notice  according  to  the  view  of 
the  full  court.  I  think  that  where  all  directors  de  facto 
are  not  legally  appointed,  there  must  be  necessarily  some 
way  for  a  company  to  supply  the  defect,  and  that  I  think 
might  be  an  extraordinary  meeting  convened  under  Act 
228,  sect.  23,  that  is,  by  fourteen  days'  notice,  adver- 
tised in  town  and  country  newspapers,  or  by  a  quar- 
terly meeting  regularly  convened,  and  having  express 
notice  of  the  object  under  the  8th  rule  of  the  company, 
which  requires  the  giving  of  due  notice  under  Act  228,  that 
is,  the  same  as  is  provided  for  an  extraordinary  meeting 
under  it." 

If  the  decision  of  the  full  bench  in  the  Barf  old  Estate 
Case  was  correct,  the  five  directors  appointed  in  January, 
1867,  ceased  to  exist  in  January,  1868,  iii  which  month  they 
ought  to  have  retired,  and  a  new  election  to  have  taken 
place.  But  assuming,  without  expressing  any  opinion  upon 
the  subject,  that  rule  17  was  valid,  and  that  the  company- 
had  power  to  provide  for  the  retirement  of  some  of  the  di- 
rectors at  the  general  meetings  to  be  held  in  April  and  Oc- 
tober respectively,  and  to  declare  that  in  the  event  of  any 
general  meetings  not  being  held,  the  directors  who  ought  t6 
ave  retired  at  such  meeting  should  continue  in  office,  and 
in  all  resi>ects  be  considered  as  re-elected ;  assuming,  also, 
that  by  virtue  of  what  took  place  at  the  meeting  of  the  11th 
of  Apm,  1867,  Messrs.  Ladams,  Bruce,  Ashley,  Hunter  and 
McLevy  then  constituted  a  legal  board  of  directors,  the 
question  is.  Did  Messrs.  Hunter,  Bruce  and  Ashley,  who 
declared  the  forfeiture  at  the  meeting  held  on  the  18th  of 
June,  1869,  at  that  time  constitute  a  valid  board  ? 

Of  those  three,  Hunter,  it  must  be  borne  in  mind,  had 
been  elected  at  the  meeting  of  the  11th  of  April,  1867,  ex- 
pressly '  '/br  the  next  six  months^ ' '  and  Ashley  nad  continued 
52]  to  act  as  director,  *as  already  pointed  out,  without  hav- 
ing expressly  retired  or  been  re-elected  at  the  meeting  of 
the  11th  of  April,  1867. 
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No  general  meeting  was  held  between  the  11th  of  April, 
1867,  and  the  14th  of  April,  1869.  On  the  8th,  10th  and 
13th  days  of  April,  1869,  an  advertisement  was  published 
in  the  Bendigo  Advertiser,  statins  that  the  half-yearly  gen- 
eral meeting  of  shareholders  would  be  held  on  Wednesday, 
the  14th  of  April,  1869,  /br  the  purpose  of  electing  a  full 
hoard  of  directors^  and  for  general  business ;  and  at  that 
meeting  a  full  board,  consisting  of  Messrs.  Bruce,  Glover, 
Hunter,  Ashley  and  Wormald  were  elected. 

The  entry  is  as  follows : 

"Company's  Office,  14th  April,  1869. 
**  General  Meeting  of  Shareholders. 

*' Present:  Mr.  Bruce  in  the  chair,  Messrs.  Hunter,  Ash- 
ley, Fernlej,  Philippi,  Pay,  Saunders  and  Schumacher. 

"The  minutes  of  meetings  of  14th  January,  1867,  11th 
April,  1867,  and  of  special  meeting  of  23d  October,  1868, 
were  read,  and  on  the  motion  of  Mr.  Hunter,  seconded  by 
Mr.  Ashley,  were  confirmed. 

"The  meeting  then  proceeded  to  the  election  of  a  full 
board  of  directors,  when  the  following  gentlemen  were  nom- 
inated: Messrs.  Bruce,  Glover,  Hunter,  Ashley  and  Wor- 
mald. 

"There  being  no  other  candidate,  it  was  moved  by  Mr. 
Connelly,  seconded  by  Mr.  Schumacher,  that  the  above- 
named  gentlemen  be  appointed  directors.     Carried. 

"The  chairman  then  declared  Messrs.  Bruce,  Glover, 
Hunter,  Ashley  and  Wormald  duly  elected  directors  of  the 
company. 

"Moved  by  Mr.  Connelly,  seconded  by  Mr.  Schumacher, 
that  the  matter  of  forfeiture  of  shares  be  left  in  the  hands 
of  the  directors  to  do  as  they  may  think  fit.     Carried. 

"That  resolution  was  confirmed  on  the  14th  October,  1869." 

It  is  clear  that,  according  to  rule  17,  the  election  of  a 
fresh  board  of  directors  was  not  the  proper  or  ordinary 
business  to  be  held  at  the  general  quarterly  meetings  in 
April  or  October.  That  was  the  proper  business  for  the 
general  meetings  in  January  and  July.  The  proper  busi- 
ness for  the  April  and  October  meetings  was  the  retirement 
of  the  three  directors  who  received, the  *lowest  number  [53 
of  votes  at  the  January  and  July  meetings  respectively,  and 
the  election  of  others  in  their  place.  If  uie  five  persons  who 
were  directors  on  the  11th  of  April,  1867,  are  to  be  deemed  to 
have  been  re-elected  prior  to  the  meeting  of  the  14th  of  April, 
1869,  thtjy  must,  according  to  rule  17,  be  deemed  to  have 
been  re-elected  at  a  general  meeting  in  January,  1869,  for  they 
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ought  to  have  retired  at  that  meeting  if  it  had  been  held  ; 
and  in  that  case,  if  they  had  been  re-elected,  the  three  who 
had  received  the  lovrest  number  of  votes  (and  which  were 
those  three  it  is  impossible  to  say)  ought  to  have  retired  at 
the  meeting  of  the  14th  of  April,  1869. 

It  would  be  a  strong  measure  under  any  circumstances  to 
hold  that  Hunter,  who  in  April,  1867,  was  in  express  terms 
elected  for  six  months  only^  continued  in  office  for  two 
years.  But  the  advertisement  for  the  meeting  in  April, 
1869,  was  express  that  the  meeting  would  be  held  for  the 
election  of  a  full  hoard  of  directors^  and  at  that  meeting  a 
full  board  was  elected. 

Their  Lordships  cannot  treat  the  proceedings  at  the  meet- 
ing of  the  14th  of  April,  1869,  as  having  any  other  operation 
than  that  of  an  election  of  a  full  board  of  five  directors. 
They  concur  in  the  opinion  expressed  by  Mr.  Justice  Moles- 
worth,  that  those,  if  any,  of  tne  five  directors  who  before 
that  election  legally  held  office,  could  not,  after  that  elec- 
tion, act  under  their  former  title.  The  election  of  a  full 
board  necessarily  involved  the  retirement  of  those,  if  any, 
who,  up  to  that  time,  legally  held  the  office  of  director. 

If  the  meeting  of  the  14th  of  April,  1869,  is  to  be  consid- 
ered as  an  extraordinary  meeting,  fourteen  days'  notice  of 
the  meeting,  and  of  the  nature  of  the  business  to  be  trans- 
acted at  it  was  necessarj'-,  alid  ought  to  have  been  published 
according  to  the  provisions  of  section  23  of  Act  No.  228.  If 
it  is  to  be  considered  as  the  quarterly  general  meeting  di- 
rected by  rule  8  to  be  held  in  the  month  of  April,  a  similar 
notice  was  necessary  under  the  provisions  of  that  rule  and 
of  section  23,  Act  No.  228  above  quoted,  especially  as  the 
business  of  electing  a  full  board  of  directors  was  not  any 
part  of  the  business  of  a  meeting  held  in  the  month  of  April. 

In  any  view,  the  meeting  of  the  14th  of  April,  1869,  was 
held  without  due  notice  of  the  meeting  and  oi  the  business 
to  be  transacted  thereat ;  and  their  Lordships  are  of  opinion 
that  the  election  of  a  full  board  of  directors  at  that  meeting, 
54]  upon  which  the  ^defendants  relied  in  tlieir  answer, 
was  invalid,  and  that  the  persons  so  elected  had  no  power 
to  declare  a  forfeiture.  Tiie  forfeiture  of  the  18th  of  June, 
1869,  was  consequently  invalid,  whether  rule  17  was  a  valid 
rule  or  not ;  for  if  it  was  invalid.  Hunter,  Bruce  and  Ashley 
ceased  to  be  directors  after  one  year  from  the  date  of  their 
appointments.  Such  forfeiture  was,  therefore,  properly  de- 
clared void  by  the  decree  of  the  8th  of  October,  1874,  from^ 
which  this  appeal  is  preferred. 

It  was  contended  at  the  bar,  on  behalf  of  the  appellants, 
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that  the  Colonial  Act,  No.  354,  passed  on  the  29th  of  De- 
cember, 1869,  rendered  all  forfeitures  valid.  The  object  of 
that  act  was  to  authorize  any  company,  registered  under 
Act  No.  228,  to  make  rules  in  the  manner  pointed  out  by 
the  39th  section,  for  the  forfeiture  of  shares,  and  to  declare 
that  any  such  company  should  be  deemed  to  have  had  such 
power.  Section  2  rendered  valid  all  forfeitures  of  shares 
made  in  conformity  with  such  rules  which  would  have 
been  valid  if  the  company  at  the  time  of  declaring  such 
forfeitures  had  had  the  power  under  any  rules  of  declaring 
forfeitures ;  and  section  4  expresssly  enacted  that  nothing 
theretofore  contained  should  be  deemed  to  confer  upon  any 
person  any  right  or  remedy  which  he  would  not  have  pos- 
sessed, if  the  power  to  make  rules  for  the  forfeiture  of  shares 
had  been  contained  in  the  said  first-mentioned  act. 

It  is  perfectly  clear  that  a  declaration  of  forfeiture  invalid 
under  the  rules  of  the  company  was  not  rendered  valid  by 
the  act. 

It  was  further  contended  that,  by  virtue  of  rule  10,  the 
resolution  passed  at  the  meeting  of  directors  of  the  18th  of 
June,  1869, 'by  which  the  shares  were  declared  forfeited, 
could  not  be  impeached  upon  any  ground ;  but  that  rule 
applied  to  meetings  of  shareholders,  and  not  to  meetings  of 
tne  directors,  or  to  resolutions  passed  at  a  meeting  of  di- 
rectors; and  it  is  evident  that  such  rule  could  not  have 
been  and  was  not  intended  to  extend  to  resolutions  passed 
at  invalid  meetings,  or  to  resolutions  which  were  uUra  vires. 
If  it  could  by  possibility  apply  to  such  meetings,  it  would 
itself  be  ultra  vires  as  enabling  the  directors  to  violate  the 
provisions  of  Act  No.  228. 

The  case  was  argued  very  elaborately  and  with  great 
ability  on  both  sides.  Two  points  were  raised  on  behalf  of 
the  appellants  ^wlii^h  do  not  appear  to  have  been  even  [55 
suggested  in  the  court  below.  They  were  certainly  not  set 
up  by  the  answer,  or  even  adverted  to  by  the  court  in  the 
judgment  or  in  the  decree. 

They  are,  Ist,  that  the  plaintiffs  shares  were  forfeited  by 
a  resolution  of  a  board  of  directors  on  the  23d  of  August, 
1867. 

2dly.  That  the  conduct  of  the  plaintiff  amounted  to  a 
waiver  or  abandonment  of  his  shares,  and  precluded  him 
from  contending  that  they  had  not  been  forfeited,  or  that  he 
continued  to  be  the  proprietor  of  them. 

It  appears  that  on  the  26th  of  July,  1867,  an  extraordi- 
nary meeting  of  shareholders  was  adveitised  for  the  purpose, 
amongst  other  things,  of  considering  what  action  was  best 
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to  be  taken  with  defaulting  shareholders ;  that  on  the  16th 
of  An^st  in  that  year  an  extraordinary  meeting  ,was  held, 
at  which  the  plaintiff  was  present  by  proxy,  and  that  it  was 
there  proposed  and  carried  unanimously  that  the  directors 
should  be,  and  were  thereby  empowered  to  forfeit  any 
shares  on  which  calls  were  owing  within  fourteen  days  from 
that  date,  if  they  should  deem  the  same  advisable;  and 
that  at  a  meeting  of  directors  held  on  the  23d  of  August, 
1867,  it  was  proposed  and  carried  that,  in  accordance  with  the 
resolution  passed  at  the  meeting  of  the  16th  of  August,  the 
shares  of  tne  plaintiff  and  of  certain  other  specified  share- 
holders should  be  and  were  thereby  declared  forfeited  for 
non-payment  of  calls,  and  that  their  interest  in  the  company 
should  cease.  It  was  contended  on  behalf  of  the  plaintiff 
that,  as  by  rule  30,  it  was  provided  that  no  forfeiture  should 
be  declared  until  seven  days'  notice  should  have  been  given 
to  the  defaulting  shareholder  by  advertisement  to  be  pub- 
lished, as  therein  mentioned,  of  the  intention  of  the  directors 
to  forfeit  such  shares,  an  advertisement  of  the  intention  to 
forfeit  the  shares  ought  to  have  been  issued  before  the  for- 
feiture was  declared :  on  the  other  hand,  the  defendants  con- 
tended that  no  such  advertisement  was  necessary,  at  least 
so  far  as  the  plaintiffs  shares  were  concerned,  inasmuch  as 
he  was  present  by  proxy  at  the  meeting  at  which  power  was 
given  to  the  directors.  It  is  clear,  however,  that  the  meet- 
ing neither  gave  nor  intended  to  give  power  to  the  directors 
to  forfeit  shares  in  a  manner  contrary  to  the  express  pro- 
visions of  the  rules,  and  that  the  meeting  had  no  power  to 
do  so.  It  was  not  the  intention  of  the  plaintiff,  voting  by 
66]  proxy,  or  of  the  other  shareholders  present,  f  that  the 
plaintiff's  shares,  or  those  of  any  other  shareholders  present, 
should  be  forfeited  in  a  manner  different  from  that  which 
would  be  binding  upon  other  shareholders  who  were  not 
present ;  and  their  Lordships  are  of  opinion  that,  notwith- 
standing the  resolution  passed  at  the  meeting  of  the  16th  of 
August,  every  shareholder,  including  those  present  at  that 
meeting,  was  entitled  under  rule  30  to  seven  days'  notice  to 
enable  him  to  pay  his  calls  before  a  forfeiture  of  his  shares 
could  be  declared ;  and  that  the  forfeiture  declared  on  the 
23d  of  August,  1867,  was  invalid. 

As  to  the  second  point,  it  appears  that  at  a  meeting,  held 
on  the  21st  of  May,  1869,  at  which  Messrs.  Hunter,  Bruce, 
Ashley  and  Wormald  were  present  and  acted  as  directors, 
and  upon  whose,  or  some  of  whose,  proceedings  the  appel- 
lants relied,  both  in  their  answer  and  at  the  hearing  in  the 
court  below,  it  was  stated  by  the  manager  that  the  forfeit- 
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ure  of  the  shares  already  made,  alluding  to  the  forfeiture 
of  the  23d  of  August,  1867,  was  not  legal,  inasmuch  as  the 
clause  in  the  company's  deed  requiring  the  shares  to  be  ad- 
vertised had  not  been  complied  with,  whereupon  it  was 
moved  and  carried  that  the  manager  should  be  instructed  to 
advertise  the  forfeiture  of  all  shares  on  which  the  shilling 
call  (that  is  the  fifth  call)  had  not  been  paid,  unless  the  same 
and  all  back  calls  should  be  paid  within  twelve  days  from 
the  date  of  t^e  advertisement ;  that  an  advertisement  was 
accordingly  published  on  the  28th,  29th  and  30th  of  May, 
1869,  stating  that,  amongst  others,  the  plaintiff's  shares 
would  be  forfeited,  unless  the  calls  were  paid  within  twelve 
days  from  that  date. 

It  is  clear  that  as  late  as  the  30th  of  May,  1869,  it  Was  con- 
sidered by  the  manager  and  by  a  board  of  persons  acting  as 
directors,  upon  whose  acts  the  company  rested  their  case, 
that  the  plaintiff's  shares  had  not  been  legally  forfeited,  and 
that  twelve  days  were  given  him  to  pay  his  calls.  Up  to 
that  time,  therefore,  he  cannot  be  treated  by  the  appellants 
as  having  abandoned  his  shares,  or  as  having  done  anything 
to  preclude  himself  from  contending  that  thejr  had  not  been 
forfeited,  and  that  he  was  not  the  legal  proprietor  of  them. 

There  is  no  evidence  sufficient  to  induce  their  Lordships 
to  hold  that  the  conduct  of  the  plaintiff  did  amount  to  an 
abandonment  of  his  shares,  or  of  his  interest  therein,  or 
estop  him  from  averring  that  he  continued  to  be  the  pro- 
prietor of  them.  There  certainly  *is  no  evidence  to  [57 
justify  such  a  conclusion  with  regard  to  his  conduct  subse- 
quent to  the  advertisement  of  tne  30th  of  May,  1869.  In 
tnis  case,  as  in  that  of  Prendergast  v.  Turton  (*),  the  plain- 
tiff's interest  was  executed.  In  other  words,  he  had  a  legal 
interest  in  his  shares,  and  did  not  require  a  declaration  of 
trust  or  the  assistance  of  a  court  of  equity  to  create  in  him 
an  interest  in  them.  Mere  laches  would  not,  therefore,  dis- 
entitle him  to  eqtlitable  relief:  ClarTc  and  Chapman  v. 
Hart  (•).  It  was  upon  the  ground  of  abandonment,  and  not 
upon  that  of  mere  laches,  that  Prendergast  v.  Turton  (') 
was  decided.  In  March,  1870,  the  plaintiff  claimed  his 
shares,  and  tendered  the  amount  of  his  calls.  The  delay- 
after  that  date  in  filing  his  bill  was  not  evidence  from  which 
a  waiver  or  abandonment  of  his  right  Can  be  fairly  inferred. 

There  was  some  evidence  as  to  statements  having  been 
made  by  the  respondent  to  the  effect  that  he  would  allow 
his  shares  to  be  forfeited,  as  he  could  buy  them  for  less  than 
his  calls ;  that  the  company  might  forfeit  them,  and  that  he 
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did  not  see  why  they  did  not,  and  the  like.  The  respondent 
denied  that  he  ever  made  the  statements  imputed  to  him. 
The  court  below  expressed  no  opinion  upon  that  part  of  the 
case  3  nor  was  it  necessary,  as  the  point  of  abandonment,  or 
estoppel,  was  not  set  up  by  the  answer ;  nor,  so  far  as  it 
appears,  at  the  hearing  in  that  court.  Besides,  the  conver- 
sations in  which  the  plaintiff  is  alleged  to  have  made  those 
statements  were  long  prior  to  the  30th  of  May,  1869,  when 
the  advertisement  appeared  giving  the  plaintiff  twelve  days 
to  pajr  his  calls. 

Their  Lordships  are  not  disposed  to  hold  parties  too 
strictly  to  their  pleadings  in  the  lower  courts ;  but  they  con- 
sider that  it  would  be  an  act  of  great  injustice  to  allow  de- 
fences to  be  set  up  in  appeal  which  have  not  been  suggested 
or  alluded  to  in  the  pleadings,  or  called  to  the  attention  of 
the  courts  below.  They  do  not,  therefore,  wish  it  to  be  un- 
derstood that  by  hearing  the  learned  counsel  for  the  appel- 
lant, and  bjr  expressing  an  opinion  upon  pointswhich  were 
not  raised  m  the  court  below,  they  would  have  felt  them- 
selves justified  in  reversing  the  decision  of  the  court  below, 
if  they  had  considered  that  the  points  thus  raised  constituted 
a  defence  to  the  plaintiff  s  claim. 

68]  *Upon  the  whole,  their  Lordships  are  of  ojSinion  that 
the  judgmeht  and  decree  of  the  Supreme  Court  were  correct ; 
and  they  will,  therefore,  humbly  advise  Her  Majesty  to 
affirm  them,  and  to  dismiss  this  appeal  with  costs. 

Solicitors  for  the  appellant :   Valpy  &  Chaplin. 

Solicitors  for  the  respondent :  Gamlen  &  Son. 


As  to  directors  holding  over  until 
their  successors  are  lawfully  chosen, 
see  18  Eng.  Rep.,  287,  note;  Ang:  & 
Ames' Corp.,  §288. 

As  to  (2^  /acto  directors :  Angell  & 
Ames'  Corp.,  §§  287,  288. 

An  incorporation  cannot  be  bound  by 
the  acts  of  aU  its  trustees  acting  per- 
sonallj  nor  by  the  act  of  a  majority  of 
them  convened  together,  unless  they 
are  so  convened  at  an  authorized  official 
meeting  pursuant  to  a  call  addressed  to 
aU  the  trustees:  United,  etc.,  v.  Van- 
dusen,  37  Wise.,  54,  59-60. 

A  minority  of  the  directois  of  a  cor- 
poration have  no  right  to  adjourn  a 
meeting  to  a  place  at  a  considerable  dis- 
tance :  State  t.  Smith,  48  Verm.,  206, 
15  Am.  Law  Reg.,  N.  S.,  466. 

The  by-laws  of  a  corporation  having 
nine  directors,  established  certain  days 


for  regular  meetings,  and  provided  that 
when  at  such  a  meeting  less  than  a 
quorum  but  three  or  more  directors 
should  be  present,  they  should  have 
power  to  adjourn  to  any  time  prior  to 
the  next  regular  meeting.  Held,  that 
five  directors  or  a  majority  of  them,  at 
such  an  adjourned  meeting,  may  exer- 
cise the  ordinary  corporate  powers, 
although  the  absentees  have  no  other 
notice  of  the  meeting  than  that  with 
which  they  are  chargeable  from  the  by- 
law :  Smith  v.  Law,  21  N.  Y.,  296. 

See  also  People  v.  Batchelor,  22  N. 
Y.,  128 ;  Ang.  &  Ames'  Corp.,  g§  501- 
511  :  1  Willcock  on  Corp.,  §§  59-89 ; 
Cox's  Joint  Stock  Companies  (7th  ed.), 
pp.  182,  218. 

In  all  cases  where  an  act  is  to  be  done 
by  a  corporate  body  or  a  part  of  a  cor- 
porate body  and  the  number  is  definite. 
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a  majority  of  the  whole  number  is 
necessary  to  constitute  a  le^  meetilig, 
although  at  a  legal  meeting,  where  a 
quorum  is  present,  a  majority  of  those 
present  may  act. 

Hence  a  by-law  adopted  at  a  meeting 
of  six  ad  interim  drectors  of  a  Nationid 
Bank,  wbicb  had  twelve  directors  be- 
fore its  conversion  into  a  National 
Bank,  is  invalid  because  not  adopted 
by  a  majority  or  quorum  of  the  board  : 
Lockwood  V.  Mecnanics,  etc.,  9  Rhode 
Island,  306. 

In  Vermont  bp  statute  it  has  been  held 
that  a  quorum  of  the  directors  of  a  cor- 
poration are  competent  to  act  within 
the  scope  of  their  powers  and  to  bind 
the  corporation,  although  the  meeting 
was  not  regularly  called  and  there  was 
no  notice  to  the  other  directors  :  State  «. 
Smith,  16  Am.  Law  Reg.,  N.  S.,  466, 
48  Verm.,  266. 

When  new  stock  is  issued  the  old 
stockholders  have  a  right  to  subscribe 
therefor  in  proportion  to  the  amount  of 
the  old  stock  neld  by  them  :  State  v. 
Smith,  15  Am.  Law  Ke^.,  N.  S.,  466, 
48  Verm.,  266  ;  Ang.  £  Ames*  Corp., 
§§554-6. 

If  a  member  of  a  corporation  who  is 
also  an  associate  director  claims  that 
the  other  directors,  as  agents  of  the 


corporation,  have  exceeded  their  func- 
tions in  selling  property  in  derogation 
of  th^  rights  of  the  corporation,  that 
claim  must  be  seasonably  asserted  in  a 
manner  that  will  bind  the  parties  to 
such  sale.  Acquiesence  will  confirm 
the  sale ;  and  allowing  the  considera- 
tion to  be  applied  to  the  use  of  the  cor- 
poration, will  adopt  and  ratify  it ;  and 
the  purchaser  must  be  a  party  to  such 
a  proceeding  :  State  v.  Smith,  48  Verm., 
266,  15  Am.  Law  Reg.,  N.  S.,  466. 

As  to  forfeiture  of  stock,  see  Mitch- 
ell V.  Vermont,  etc.,  47  How.  Prac/, 
218;  Glass  v,  Hope,  14  Grant's  (U. 
C.)Chy.,  484,  affirmed  16  id.,  420; 
Diven  v.  Duncan,  41  Barb.,  520; 
Graham  v.  Van  Dieman's  Land  Co.,  1 
Hurl.  &  Norm.,  541, 11  Exchequer,  101 ; 
Westcott  V.  Minnesota,  etc.,  23  Mich., 
146  ;  Cox's  Joint  Stock  Companies  (7th 
ed.),  p.  23-8,  and  see  Index,  tit.  "  For- 
feiture ;"  Galbraith  «.  Cooper,  8  H.  L. 
Cas.,  315;  Abbott's  Dig.,  Corp.,  title 
"Stock"  III;  Ang.  &  Ames'  Corp., 
§§  356,  549  ;  Lacey's  Dig.,  Railw.  Dec., 
723  ;  Redfield  on  Railways,  tit.  "  For- 
feiture;"  Wordsworth's  Joint  Stock 
Companies ;  Small  v.  Herkimer,  etc. ,  2 
N.  Y.,  330  ;  Mills  D.  Stewart,  41  N.  Y., 
384 ;  Smith  v.  Lynn,  3  Upper  Canada 
Err.  and  App.,  201. 


[Law  Reports,  1  Appeal  Cases,  68.] 
J.C.  (>),  Dec.  1,  8,  1875. 
[PRIVY  COUNCIL.] 

Walter  Turnbull  and  Others,  Plaintiffs ;  and  The  Own- 
ers OF  THE  Ship  "  Strathnaver,"  her  Cargo  and  Freight, 
Defendants. 

The  ''Strathnaver." 

on   appeal   from   the   vice-admiralty    court    of   new   ZEALAND. 
Salvage — Totoage  Services — Arrest  of  Ship — Demurrage. 

In  a  ealrage  suit  promoted  in  respect  of  certain  services  whereby  the  defendant's 
▼esse],  which  at  the  time  such  services  were  rendered  was  in  neither  actual  nor  im- 
minent probable  danger,  had  been  safely  towed  into  port : 

Ileld^  that  snch  services  must  be  regarded  as  towage,  and  not  as  salvage  services. 
No  tender  of  the  amount  thereof  having  been  made,  such  amount  could  not  bo  re- 
covered in  a  salvage  suit 

The  Charlotte  («)  approved. 

(*)  Present: — SiE  R.  J.  Philldiore,  Sia  Montague  E.  Surra,  and  Sir  Robert  P. 

COLUCR. 

(«)  8  W.  Rob.,  68. 
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No  claim  for  demurrage  or  detention  of  a  ship  under  warrant  of  arrest  issued  by 
the  unsuccessful  promoters  of  a  salvage  suit  can  be  allowed  in  the  absence  of  mala 
fdes  or  malicious  negligence. 

The  Evanffdismoa  (*)  approved. 

This  was  an  appeal  from  two  decrees  of  the  3d  of  Decem- 
ber, 1874,  and  tne  llth  of  December,  1874,  respectively,  of 
59]  the  judge  *of  the  Vice- Admiralty  Court  of  New  Zea- 
land, in  a  cause  of  salvage  promoted  in  that  court  by  the 
appellants  as  the  owner,  master  and  crew  of  the  steamship 
Storm  Bird  against  the  ship  Strathnaver,  her  cargo  and 
•freight,  for  the  recovery  of  salvage  in  respect  of  certain  ser- 
vices whereby  the  ship  had  been  safely  towed  to  the  port  of 
Wellington.  By  the  former  decree  tne  judge  pronounced 
that  under  the  circumstances  appearing  in  the  suit,  and 
which  are  sufficiently  set  forth  in  uie  judgment  of  their  Lord- 
ships, no  salvage  service  had  been  performed  by  the  appel- 
lants ;  and  the  respondents  not  having  tendered  payment  as 
for  towage  services  the  judge  refused  to  decree  such  pay- 
ment in  this  suit  to  the  appellants,  whom  he  condemned 
in  costs,  dismissing  the  ship,  cargo,  and  freight,  and  the 
owners  thereof  respectively,  from  all  further  observance 
of  justice  in  the  cause.  By  the  latter  decree  the  said 
judge  pronounced  that  the  respondents  (the  owners  of 
the  ship)  were  entitled  to  recover  £600  for  the  demur- 
rage and  detention  of  the  ship  under  the  warrant  of  ar- 
rest issued  by  the  appellants  in  the  cause,  which  warrant 
had  been  executed  on  the  12th  of  September,  1874. 

Dr.  Deane^  Q.C.,  and  Mr.  Webster^  for  the  appellants, 
contended  that  the  evidence  showed  the  Strathnaver  and 
her  cargo  to  have  been  in  a  position  of  considerable  danger, 
from  which  they  were  rescued  by  the  services  of  the  appel- 
lants ;  that  such  services  involved  a  deviation  from  her  voy- 
age by  the  Storm  Bird,  delay,  and  gerious  risk,  and  must 
be  regarded  as  in  the  nature  of  salvage  services.  Further, 
that,  notwithstanding  that  no  tender  had  been  made  by  the 
respondents  on  account  of  towage  services,  yet  the  appel-. 
lants  were,  nevertheless,  entitled  to  a  decree  at  any  rate  for 
towage,  if  the  evidence  did  not  establish  a  right  to  salvage 
remuneration.  They  also  contended  that  the  court  below 
had  no  jurisdiction  to  decree  demurrage  to  be  due  from  the 
appellants  ;  and  that  no  such  damages  were  sustained  or 
recoverable. 

Mr.  Cohen^  Q.C.,  and  Mr.  E.  C.  Clarkson,  for  the  respon- 
dents, contended  that  the  evidence  showed  that  in  whatever 

Q)  12  Moo.  P.  C,  852;  Swabey,  878. 
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peril  the  Strathnaver  had  at  one  time  been  placed  or  about 
to  be  placed,  she  had  been  rescued  therefrom  by  the  orders 
of  her  own  pilot,  and  before  *the  Storm  Bird  came  up ;  [60 
that  the  services  solicited  were  towage  services,  and  the  ap- 
pellants were  not  in  law  or  in  fact  engaged  as  salvors  ;  and 
the  court  had  no  power  to  decree  payment  of  towage  ser- 
vices in  a  salvage  suit,  no  tender  of  such  payment  having 
been  made.     They  supported  the  decree  as  to  demurrage. 

The  cases  cited  were  The  BvangelisToos  (*) ;  Mitchell  v. 
Jenkins  (') ;  Dames  v.  JenJciTis  (').  [Sir  Robert  PhilI/I- 
MORE  referred  to  The  Harbinger  (*),  where  a  tender  of  the 
usual  amount  for  towage  services  was  aflSrmed  in  a  cause 
for  salvage,  the  court  holding  that  the  services  rendered  did 
not  amount  to  salvage  services.] 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  boBERT  Phillimore  :  This  is  an  appeal  from  a  de- 
cree of  the  deputy  judge  of  the  Vice- Admiralty  Court  of 
New  Zealand,  in  a  case  of  salvage  promoted  by  the  appel- 
lants, the  owner,  master  and  crew  of  the  steamship  Storm 
Bird,  against  the  ship  Strathnaver,  her  cargo  and  freight, 
for  recovery  of  salvage  in  respect  of  certain  services  ren- 
dered to  the  ship,  her  cargo  and  freight. 

It  is  hardly  necessary  that  their  Ix)rdships  should  repeat 
what  they  have  often  had  occasion  to  say  with  regard  to  cases 
of  this  description,  namely,  that  where  facts  have  been  es- 
tablished by  oral  testimony  before  the  court  below,  and  the 
court  has  maturely  deliberated,  and  formed  its  opinion  as 
to  the  credence  due  to  the  witnesses  on  the  one  side  and  the 
other,  this  court  rarely  interferes  with  such  a  finding  on  the 
part  of  the  judge,  and  never  unless  there  has  been  a  mani- 
fest miscarriage  of  justice. 

It  appears  ^hat  at  about  a  quarter  past  eight  p.m.,  on 
Monday,  the  31  st  of  August,  last  year,  the  steamship  Storm 
Bird,  01  68  tOQS  register,  manned  by  a  crew  of  twelve 
hands,  was  coming  out  of  the  harbor  of  Port  Nicholson, 
New  Zealand,  on  a  voyage  from  Wellington  to  a  place  called 
Wanganui,  with  a  cargo  and  seventy  passengers.  The 
Strathnaver  was  a  wooden  ship  of  1,017  tons,  a  sailing  ves- 
sel with  a  cargo  and  391  emigrants.  She  was  entering  the 
harbor  at  the  time  the  other  vessel  was  going  out.  The  cap- 
tain of  the  Storm  Bird  says :  ''  When  abreast  of  the  Steeple 
*Rock" — the  exact  position  has  been  much  considered  [61 
in  the  course  of  this  debate,  and  is  some  way  up  the  en- 
trance of  the  harbor, — '*my  attention  was  drawn  by  the 

(')  12  Moo.  P.O.,  862 ;  Swabey,  878.  (»)  11  M.  A  W.,  755. 

(«)  6  B.  A  Ad.,  6U4.  {*)  16  Jur.,  729. 
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chief  oflBcer  to  signals,  blue  lights  and  rockets,  bearing  from 
us  S.S.W.,  coming  as  from  the  direction  of  Chaffer's  Pas- 
sage, and  to  the  S.  and  W.  of  Barrett's  Reef.  I  took  my 
glasses  and  went  on  the  bridge  and  saw  the  loom  of  a  large 
vessel ;  I  likewise  saw  a  green  light.  Nearing  the  lieads 
opposite  Barrett's  Reef;  I  made  it  out  to  be  a  ship.  I  was 
then  about  100  yards  N.  of  the  Outer  Rock.  We  were  on 
a  straight  course.  The  green  light  of  the  ship  was  almost 
south,  about  two  and  a  half  points  before  our  starboard 
beam  to  the  S.W.  of  the  Outer  Rock.  I  considered  the 
vessel  was  running  into  danger  by  going  into  Chaffer's  Pas- 
sage. I  burned  a  blue  light ;  my  object  was  to  indicate  the 
position  of  the  safe  channel.  At  the  same  time  I  steamed 
with  all  haste  towards  the  ship,  about  eight  miles  an  hour. 
It  was  just  as  we  were  abreast  the  Outer  Rock,  about  150 
feet  Qff,  that  I  put  on  steam  and  altered  course  to  S.  and  W. 
I  could  not  see  the  green  light  except  when  she  rolled.  I 
steamed  towards  her  bows.'^  Then  he  says :  "  She  was 
inside  a  line  drawn  from  Pencarron  Head  to  end  of  the 
West  Ledge  Reef,  heading  towards  the  old  pilot  station, 
about  two  cables  length  from  the  part  of  the  West  Ledge 
nearest  to  the  Outer  Rock  of  Barrett's  Reef.  He  goes  on 
to  say,  what  is  admitted,  that  the  wind  was  very  light  from 
the  south-east.  He  then  says,  when  he  came  up  to  the 
bows  of  the  vessel  he  thought  it  unsafe  to  go  round  her 
bows ;  that  he  steamed  under  her  stern  and  came  up  again 
a  second  time,  and  then,  when  he  got  astern  of  the  ship,  he 
stopped  his  engine  and  called  out  "  port  your  helm  ;"  that 
he  was  barely  fifty  yards  from  her  stern,  and  he  repeated 
the  words  three  or  four  times,  ''  port  your  helm  ;  steer  for 
the  light ;  you  are  running  on  a  reef."  There  is  no  doubt 
that  when  the  Storm  Bird  came  up  the  jjilot-was  on  board. 
Now  it  will  be  proper  to  refer  to  the  evidence  of  the  pilot 
of  the  Strathnaver,  and  to  show  what  his  account  of  the 
position  of  the  vessel  at  this  time  is.  The  pilot  first  gives . 
an  account  of  where  he  was.  He  says  :  "  When  I  first  got 
alongside,  she  was  from  half  to  three-quarters  of  a  mile 
from  the  Outer  Rock  of  Barrett's  Reef,  nearly  due  south. 
62]  The  red  light  of  Somes  Island  was  open  *all  the  time." 
A  little  lower  down  he  says:  "I  said  from  the  boat  'port 
your  helm,'  after  that  I  had  been  a  minute  or  two  along- 
side. I  did  not  see  any  reason  at  that  time  for  being  ex- 
tremely expeditious.  The  proper  course  was  to  get  the 
vessel  into  the  white  light.  The  steamer  gained  on  us,  but 
not  much.  We  pulled  our  boat  four  and  a  half  to  five 
knots.     We  arrived  at  the  ship  before  the  steamer."     That 
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is  an  undoubted  fact  in  the  case.  "After  I  got  on  deck,  I 
braced  the  yards  up,  and  set  the  upper  mizen  topsail,  and 
loosed  the  main  top-gallant  sail.  It  was  sheeted  home,  but 
am  not  positive  whether  it  was  hoisted  up.  When  the 
steamer  came  the  first  time  she  came  from  the  direction  of 
the  lighthouse  at  right  angles  to  us,  and  as  she  passed  I 
heard  Captain  Doile  singing  out  'port.'  I  recognized  his 
voice.     I  said,  '  all  right."" 

Now  their  Lordships  are  of  opinion  upon  an  examination 
of  the  evidence  with  regard  to  the  situation  of  the  Strath- 
naver,  that  at  this  time  it  is  clear  that  she  was  not  heading 
up  channel  as  she  ought  to  have  been,  but,  owing  to  the 
ignorance  of  the  captain  as  to  the  chart,  she  was  crossing 
the  mouths  of  both  the  channels,  so  to  speak,  and  she  was 
to  the  south  of  the  Outer  Rock  about  three-quarters  of  a 
mile  to  the  southward.  There  is  no  dispute  as  to  the  fact 
that  the  pilot  gave  these  orders,  or  that  he  was  on  board 
the  vessel  before  the  steamer  came  up. 

It  appears  to  their  Lordships  that  the  evidence  upon 
which  the  learned  judge  of  the  court  below  relied  was  per- 
fectly credible,  that  these  orders  were  those  which  enabled 
the  ship  to  be  rescued  from  a  situation  of  danger, — or  per- 
haps, to  speak  more  accurately,  of  running  into  great 
danger, — because  had  she  continued  her  course  with  the 
wind  as  it  then  was,  blowing  lightly  from  the  south-east, 
there  is  no  doubt  that  she  would  have  run  upon  the  West 
Ledge ;  and  Ihe  first  question  which  is  really  to  be  deter- 
mined in  this  case,  when  we  are  considering  whether  sal- 
vage remuneration  is  due  or  whether  the  service  was  simply 
one  of  towage,  is,  whose  advice  or  whose  order  it  was  that 
prevented  this  large  ship  from  running  upon  the  •West 
Ledge  Rock  ?  There  is  no  reason  to  doubt  that  the  captain 
of  the  Storm  Bird  did  what  he  says  he  did,  namely,  that 
he  shauted  out  ''  port,"  and  that  he  burned  a  light  by  way 
of  a  signal.  At  the  same  time  there  is  ^equally  no  [60 
doubt  that  th6  pilot  when  he  came  up, — the  exact  time  is 
difficult  to  ascertain,  the  learned  judge  thinks  it  was  a  short 
time,  but  it  was  an  appreciable  time  before  the  arrival  of 
the  Storm  Bird, — he  gave  the  order  from  his  boat,  being 
anxious,  no  doubt,  that  no  time  should  be  lost  in  order  to 
port  the  helm,  and  to  brace  the  yards  on  the  starboard  tack. 
It  w^as  the  execution  of  that  order  which,  in  the  opinion  of 
the  court  below — and  their  Lordships  on  the  whole,  see  no 
reason  to  differ  from  it,  and  it  is  also  the  opinion  of  the 
nautical  assessor,  by  whom  their  Lordships  are  assisted  to- 
day,— it  was  the  execution  of  that  order  which  rescued  the 
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ship  from  running  into  the  danger  which  she  otherwise 
would  have  incurred.  Their  Lordships  therefore  cannot 
ascribe  the  character  of  a  salvor  to  the  steamer,  on  the 
ground  that  she  also  gave  the  advice  which  has  been  men- 
tioned. 

Now  there  is  no  doubt  of  this  fact,  that  when  the  steamer 
did  come  up  again,  having  crossed  the  stern  of  the  other 
ship,  and  come  up  again  on  her  port  bows,  she  was  engaged 
to  take  the  vessel  in  tow,  and  the  question  then  arises,  which 
has  been  so  much  contested  in  the  court  below  and  before 
their  Lordships  to-day,  whether  she  may  be  considered,  in 
construction  of  law,  to  have  been  engaged  as  salvor,  or  to 
have  been  engaged  merely  to  tow. 

Upon  this  point  it  may  be  well  to  refer  to  a  very  clear  and 
precise  statement  of  the  law  by  Dr.  Lushington,  in  the  case 
of  The-  Princess  Alice  (*),  in  which  he  says,  "without  at- 
tempting any  definition  which  may  be  universally  applied, 
towage  services  may  be  described  as  the  employment  of  one 
vessel  to  expedite  the  voyage  of  another  when  nothing  more 
is  required  than  the  accelerating  her  progress."  It  is  con- 
tended on  behalf  of  the  appellants  that  something  more  was 
required  than  the  acceleration  of  her  progress,  and  that  she 
was  still  in  danger  after  the  pilot  had  given  the  order  to  port 
the  helm,  and  to  brace  the  yards  on  the  sbirboard  tack,  and 
to  put  the  head  of  the  vessel  exactly  in  the  opposite  direc- 
tion from  what  it  had  been,  and  to  direct  the  course  of.  the 
vessel  eastward  instead  of  north-westward  upon  the  rock. 

Now  this  is  a  question  upon  which  the  learned  judge  had 
64]  *a  variety  of  conflicting  testimony  before  him,  and  after 
most  maturely  and  oarefulljr  deliberating  upon  it — ^and,  it 
may  he  observed,  in  passing,  it  would  be  difficult  to  conceive 
a  more  accurate  and  careful  note  than  the  learned  judge 
seems  to  have  been  at  the  pains  of  taking — after  mature  de- 
liberation on  the  subject,  he  came  to  the  conclusion  that  the 
Storm  Bird  was  not  engaged  as  a  salvor,  but  merely  to  tow 
the  vessel.  The  facts  stand  in  this  way  :  they  are  thus  de- 
scribed in  the  evidence  of  the  pilot.  He  says  :  "After  the 
steamer  passed  she  stopped.  I  thought  she  was  going  on 
her  course.  I  had  no  thought  of  taking  a  steamer  then.  I 
then  had  a  conversation  with  the  captain" — that  is,  his  own 
captain — ''on  the  propriety  of  getting  a  steamer  to  tow  us, 
not  on  account  of  danger,  but  on  account  of  expedition." 
It  may  be  observed,  in  passing,  that  this  large  vessel  had  a 
number  of  emigrants  on  board,  who  were  naturally  ex- 
tremely anxious  to  arrive  at  the  port.     "I  think  the  master 

(')  3  W.  Hob.,  138. 
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of  the  steamer  might  have  been  deceived  as  to  the  position 
of  pur  ship,  because  he  came  out  on  the  bright  light  ai^d  saw 
the  vessel  under  the  red. ' '  In  the  lighthouse  at  Somes  Island 
there  are  three  lights,  a  green  light,  a  white  light,  and  a  red 
light  The  white  light  is  the  one  which  should  be  followed  ; 
it  is  the  safe  light  leading  to  the  central  passage  up  the  main 
entrance,  and  which  ought  to  be  followed.  He  goes  on  to 
say:  '*It  might  have  appeared  to  him  she  was  more  to  the 
west  than  she  was.  I  know  the  position  exactljr  from  pull- 
ing from  the  Outer  Rock  to  the  ship.  The  captain  hesitated 
about  taking  the  steamer.  I  told  the  captain  she  belonged 
to  a  respectable  firm.  He  asked  the  name,  and  I  told  him. 
He  said  they  corresponded  with  his  owners  or  consignees. 
Something  to  that  effect.  I  then  hailed  the  steamboat." 
Now  it  is  important  to  observe  what  he  saj^s  passed.  "I 
said  'Storm  Bird,  ahoy  I'  He  said,  'What  is  it?'  I  said, 
'  Will  you  give  us  a  tow?'  He  said,  'Yes.'  I  said,  '  What 
will  you  give  us  a  tow  for  V  He  said,  '  Leave  that  to  the 
agent,'  or  to  that  effect.  That  did  not  satisfy  the  captain 
till  I  told  him  about  Mr.  Turnbull.  I  then  said,  '  All  right, 
I  will  give  you  a  tow  line.'  I  said,  '  If  you  will  only  tow 
me  inside  the  Steeple  Rock  that  will  do.'  I  do  not  know 
whether  he  heard  or  not." 

*Now  the  evidence  establishes  both  these  facts,  first,  [65 
that  the  pilot  proposed  to  engage  him  merely  to  tow  the  ves- 
sel ;  and,  secondly,  that  the  captain  of  the  Storm  Bird  never 
accepted  tlie  proposal  as  a  mere  service  of  towage.  There- 
fore the  question  must  be  determined  with  reference  to  the 
necessity  of  the  ship  at  this  time,  because  the  captain  not 
having  accepted  the  offer  to  tow,  if  the  vessel  was  in  a  state 
of  danger  at  that  time,  and  he  had  towed  her,  he  would  be 
entitled  to  be  considered  as  salvor ;  but  it  has  been  already 
stated  that  the  court  below  was  satisfied  that  at  this  time 
there  was  no  danger  to  the  vessel.  Their  Lordships  think 
they  ought  not  to  disturb  this  decision,  but,  inasmuch  as  the 
learned  judge  has  used  the  words  "actual  danger"  very 
often,  although  probably  it  received  a  restriction  in  his  own 
mind  which  was  not  stated,  it  may  be  useful  to  state  what  is 
really  the  law  with  respect  to  services  rendered  to  a  vessel 
in  danger  or  apparent  danger,  the  law  is  laid  down  in  the 
case  of  The  Charlotte  {')  by  Dr.  Lushington.  He  says,  "  It 
is  not  necessary,  I  conceive,  that  the  distress  should  be 
actual  or  immediate,  or  that  the  danger  should  be  imminent 
and  absolute."  Their  Lordships  are  of  opinion  there  was 
neither  actual  nor  imminent  probable  danger  at  the  time 

(')  »  W.  Hob.,  71. 
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these  services  were  rendered.  The  finding  of  the  judge  to 
this  effect,  no  doubt,  depended  upon  his  giving  preference 
to  the  witnesses  who  were  produced  on  behalf  of  the  respon- 
dents over  those  who  were  produced  on  behalf  of  the  appel- 
lants. If  indeed  the  judge  had  been  satisfied  that  what  the 
appellants'  witnesses  asserted  was  true,  namely,  that  the 
pilot  said  to  them,  "Will  you  tow  her  off  this  reef?"  the 
case  would  have  assumed  a  very  different  aspect,  and  it 
might  have  been  fairly  urged  in  that  case  that  what  the  Storm 
3ird  did  was  an  act  of  salvage  and  not  an  act  of  towage. 
;  But  in  the  circumstances  which  have  been  stated,  the  learned 
;  udge  came  to  a  different  conclusion  upon  the  facts  before 
!  lim,  and  their  Lordships,  on  the  whole,  decline  to  set  aside 
that  decision.  Therefore,  upon  that  part  of  the  case,  their 
Lordships  will  humbly  recommend  Her  Majesty  to  affirm 
the  judgment. 

There  is  another  portion  of  the  judgment,  by  no  means 
66]  *immaterial,  to  which  I  must  now  advert.  It  appears 
that  the  learned  judge  of  the  court  below  was  of  opinion 
that  he  could  entertain  in  this  case  a  claim  for  demurrage. 
The  property  was  valuable,  and  worth  in  all  about  £40,000. 
The  action  I  think  had  been  entered  for  £12, 000.  The  learned 
judge  upon  the  whole  thought  he  was  justified  in  decreeing 
to  the  respondents  damage  to  the  amount  of  £600  in  the 
shape  of  demurrage.  Now  it  is  to  be  observed  that  the 
learned  judge  himself  more  than  once  in  the  course  of  his 
judgment  expressed  his  opinion  that  those  on  board  the 
Storm  Bird,  and  especially  the  captain  of  the  Storm  Bird, 
conducted  themselves  bona  fide  throiighont,  and  he  ascribes 
no  misconduct  to  him  of  any  sort  or  kind,  but  simply  an 
error  in  judgment  in  bringing  the  suit.  Now  their  liord- 
ships  think  tnat  the  learned  judge  was  well-founded  in  that 
opinion.  In  this  state  of  things  their  Lordships  are  at  a  loss 
to  understand  why  any  damages  at  all  should  have  been 
granted  against  the  appellants.  The  law  upon  this  was  very 
carefully  considered  in  the  decision  in  the  case  of  The  JEvan- 
gelismos  ('),  by  the  very  eminent  judge  who  delivered  their 
Lordships'  opinion,  Mr.  Peraberton  Leigh.  In  that  case 
"the  collision  took  place  at  sea.  The  vessel  causing  the 
damage  got  away.  From  the  appearance  of  a  vessel  in  port 
tlie  owners  of  the  damaged  vessel  caused  her  to  be  arrested 
to  answer  an  action  for  damages.  The  vessel  seized  was  a 
foreign  vessel,  and  in  consequence  of  the  owner  having  no 
funds  in  this  country,  she  was  detained  for  some  months 
before  she  was  released  on  bail.     The  plaintiffs  failed  to 

(»)  12  Moore  P.  C,  352. 
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identify  the  vessel  seized  as  being  the  one  causing  the  dam- 
age, and  the  Admiralty  Court  dismissed  the  action  with 
costs,-  refusing  to  award  damages."  Then  there  was  an  ap- 
peal to  their  Lordships,  and  Mr.  Pemberton  Leigh  in  deliv- 
ering the  judgment  of  their  Lordships  said :  ''  It  is  also  said 
that  it  is  the  established  rule  of  the  Admiralty  Court  where 
a  party  brings  an  action  and  succeeds  in  upholding  it,  that 
he  is  entitled^  unless  there  are  circumstances  to  tate  it  out 
of  the  ordinary  rule,  to  have  compensation  for  the  loss  he 
has  suffered,  which  in  some  cases  is  very  inadequate,  but  it 
is  the  only  compensation  the  court  can  award.  Their  Lord- 
ships think  there  is  no  reason  for  distinguishing  *this  [67 
case  or  giving  damages.  Undoubtedly  there  may  be  cases 
in  which  there  is  either  mala  fides  or  that  crassa  negligen- 
tia  which  implies  malice,  which  would  justify  a  Court  of 
Admiralty  giving  damages,  as  in  an  kction  brought  at  com- 
mon law  damages  may  be  obtained.  In  the  Court  of  Admi- 
ralty the  proceedings  are  however  more  convenient,  because 
in  the  action  in  which  the  main  question  is  disposed  of, 
damages  may  be  awarded."  Their  Lordships  came  to  the 
conclusion,  though  the  case  was  certainly  a  very  strong  one, 
inasmuch  as  the  wrong  vessel  had  been  seized,  that  in  the 
absence  of  proof  of  mcSa  fides  or  malicious  negligence,  they 
ought  not  to  give  damages  against  the  parties  arresting  the 
ship.  It  appears  to  their  Lordships  that  the  general  princi- 
ples of  law  are  correctly  laid  down  in  that  judgment,  and 
It  is  their  intention  to  adhere  to  them.  They  wm  therefore 
humbly  advise  Her  Majesty  that  that  part  of  the  learned 
judge's  sentence  be  reversed.  * 

Their  Lordships  think  that  inasmuch  as  the  appellants 
have  succeeded  in  part  of  their  case,  and  as  they  have  ap- 
pealed from  the  whole  judgment,  they  will  follow  the  rule 
which  they  have  usually  adopted  on  these  occasions,  and 
leave  both  parties  to  pay  their  own  costs  of  the  appeal. 
But  their  Lordships  think  the  appellants  are  entitled  to  have 
their  costs  in  the  court  below  strictly  confined  to  the  costs 
incident  to  the  decree  as  to  demurrage,  and  that  they  must 
pay  the  costs  of  the  salvage  suit  in  the  court  below. 

Solicitors  for  the  appellants :  J,  &  R.  Oole. 

Solicitors  for  the  respondents :  HollamSy  Son  &  Coward. 
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120]  ^Alexander  Thori^,  Plaintiflf  in  Error;  and  The 
Mayor  and  Commonalty  of  London,  Defendants  in 
Error  {'). 

Contraci — Implied  Warranly, 

Where  plans  and  a  specification,  for  the  execution  of  a  certain  work,  are  prepared 
for  the  use  of  those  who  are  asked  to  tender  for  its  execution,  the  person  asking  for 
the  tenders  does  not  enter  into  any  implied  warranty  that  the  work  can  be  success- 
fully executed  according  to  such  plans  and  specification. 

The  contractor  for  the  work  cannot,  therefore,  sustain  an  action  for  damages,  as 
upon  a  warranty,  should  it  turn  6ut  that  he  could  not  execute  it  according  to  such 
plans  and  specification. 

T.  contracted  with  the  defendants  to  take  down  an  old  bridge  and  build  a  new 
one.  Plans  and  a  specification  prepared  by  the  defendants'  engineer  were  furnished  to 
him,  and  he  was  required  to  obey  the  directions,  of  the  engmeer.  The  descriptions 
given  were  stated  to  be  "  believed  to  be  correct."  but  were  not  guaranteed ;  and,  in 
one  particular  matter  at  least,  he  was  warned  to  make  examination  for  himself. 
Part  of  the  plan  consisted  in  the  use  of  caissons.  These  turned  out  to  be  of  no 
value,  and  the  work  done  in  attempting  to  use.  them  was  wholly  lost,  and  the  bridge 
had  to  be  built  in  a  different  manner.  In  this  way  much  labor  and  time  were  wasted. 
The  contract  contained  provisions  as  to  the  payment  for  extra  Vork,  and  that  work 
had  (with  the  contract  work)  been  dul  v  paid  for.  The  contractor  sought  for  com- 
pensation for  his  loss  of  time  and  labor  occasioned  by  the  failure  of  the  caissons, 
and  in  his  declaration  alleged  that  the  defendants  &ad  warranted  that  the  bridge 
could  be  inexpensively  built  according  to  the  plans  and  specification.  There  was  no 
express  warranty  to  that  effect  in  the  contract : 

Hdd,  that  none  could  be  implied. 

Sentble,  that  if  he  had  any  remedy  lAder  these  circumstances  it  was  not  in  an 
action  for  damages  as  for  breach  of  warranty,  but  for  compensation  as  upon  a  quafir- 
turn  meruit. 

On  the  5th  of  March,  1864,  Mr.  Brand,  on  behalf  of  the 
Bridge  House  Committee  of  the  City  of  London,  published 
a  notice  asking  for  "  tenders  for  taking  down  and  removing 
the  present  bridge  at  Blackfriars,  and  erecting  a  new  bridge 
in  lieu  thereof.'"  The  "plans  of  the  intended  new  bridge 
121]  and  specification  of  the  works  *to  be  executed,"  were 
announced  as  to  be  seen  at  the  office  of  Mr.  Joseph  Cubitt, 
the  engineer,  who  was  employed  by  the  defendants.  The 
plaintiff  and  his  brother,  Mr.  reter  Thorn  (since  deceased), 
tendered  for  the  work,  and  their  tender  was  accepted. 

Article  30  of  the  specification  declared  that  the  contract- 
ors were  ''to  take  out  their  own  quantities,  no  surveyor 
being  authorized  to  act  on  the  part  of  the  corporation ;" 
article  36  was  thus  worded  :  "  Drawings  lettered  A,  &c.,  are 

0)  Aflirming  12  Eii^.  Rep.,  555 ;  9  id.,  475. 
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plans  and  sections  of  the  existing  bridge,  and  of  the  works 
executed  thereon.  They  give  all  the  information  possessed 
respecting  the  foundations.  These  plans  are  believed  to  be 
correct,  but  their  accuracy  is  not  guaranteed,  and  the  con- 
tractor will  not  be  entitled  to  charge  any  extra  should  the 
work  to  be  removed  prove  more  than  indicated  on  these 
drawings."  Under  the  head  of  "coflfer-dams,"  there  was 
in  the  specification  this  article  :  "54.  The  contractor  must 
satisfy  himself  as  to  the  nature  of  the  ground  through 
which  the  foundations  have  to  be  carried ;  all  the  informa- 
tion given  on  this  subject  is  believed  to  be  correct,  but  is  not 
guaranteed."  Under  the  heading  "Iron  caissons,"  the 
specification  contained  the  following  articles:  "63.  The 
foundations  of  the  piers  will  be  put  in  by  means  of  wrought 
iron  caissons,  as  snown  on  drawing  Iso.  7."  "64.  The 
casing  of  the  lower  part  of  which  caissons  will  be  left  per- 
manently in  the  work.  The  upper  part,  which  is  formed  of 
buckle  plates,  is  to  be  removed.  The  whole  of  the  interior 
girder  framing  must  be  removed  as  the  building  proceeds, 
the  work  being  made  good  close  up  to  the  underside  of  each 
girder  before  removal  thereof."  "66.  The  whole  of  the 
iron  used  in  the  caissons  shall  be  of  good  quality,  capable 
of  bearing  a  tensible  strain  of  eighteen  tons  per  square  inch. 
Plates  and  bars  will  be  selected  at  random  by  the  engineer, 
which  must  be  cut  to  the  required  form,  ana  submitted  to 
such  tests  as  the  engineer  may  direct."  The  77th  article 
declared  that  "all  risk  and  responsibility  involved  in  the 
sinking  of  these  caissons  will  rest  with  the  contractor,  and 
he  will  be  bound  to  employ  divers  or  other  efficient  means 
for  removing  and  overcoming  any  obstacles  or  difficulties 
that  may  arise  in  the  execution  of  the  works."  The  79th 
article  put  the  control  of  the  quality  of  the  concrete  under 
the  direction  of  the  engineer. 

Upon  the  plaintiflf's  tender  being  accepted,  a  deed  dated 
the  *24th  of  May,  1864,  was  executed.  This  deed  in  [122 
various  parts  described  the  intended  works  as  to  be  executed 
to  the  satisfaction  of  the  engineer.  The  works  (sect.  8)  were 
to  be  completed,  within  three  years,  for  the  sum  (sect.  12)  of 
£269,045,  increased  by  such  sum  as  shall  become  payable, 
or,  as  the  case  may  require,  diminished  by  such  sum  as  shall 
have  to  be  deducted  (as  provided  in  sect.  13)  in  respect  of 
alterations  or  variations  in  the  works."  Section  13  gave  the 
engineer  power  "at  any  time  or  times,  during  the  progress 
of  the  works  to  vary  the  dimensions  or  position  of  the  vari- 
ous parts  of  the  works  to  be  executed  undei:  these  presents, 
without  the  said  contractors  being  entitled  to  any  extra 
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charge  for  such  alteration,  provided  the  total  quantity  of 
work  be  not  increased  or  diminished  thereby."  Any  altera- 
tion should  be  valued  according  to  the  schedule  of  prices 
accompanying  the  deed.  And  whenever  the  engineer  gave 
notice  of  any  such  alteration  or  variation  the  contractors 
were  to  execute  the  work  according  to  his  directions.  For 
delays  caused  by  the  contractors  £1,000  a  month  were  to  be 
deducted  from  the  contract  sum.  Bv  sect.  22  it  was  pro- 
vided that  in  case  the  contractors  should  refuse  or  neglect  to 
perform  the  works  "  as  in  the  aforesaid  specification  directed 
or  mentioned,  or  as  shown  on  any  of  the  said  drawings,  or  to 
obey  and  comply  with  any  order  or  direction  to  be  given  by 
the  engineer,"  the  works -might  be  taken  out  of  the  hands 
of  the  contractors. 

The  work  was  begun  in  June,  1864,  and  neither  the  Bridge 
House  Committee  nor  th^  mayor  and  commonalty  ever,  m 
any  way,  interfered  with  its  progress.  But  after  the  cais- 
sons prepared  as  directed  had  been  used,  it  was  found  that 
they  would  not  answer  their  purpose,  and  the  plan  of  the 
work  was  altered.  Time  was  thus  lost,  and  the  labor  which 
had  been  riven  to  the  execution  of  the  original  plans  was 
wasted.  It  was  admitted  that  the  work  done  under  the 
contract  had  been  well  done,  and  the  contract  price  was  duly 
paid,  and  the  costs  of  the  extra  work  rendered  necessary  by 
alterations  had  been  paid.  But  the  contractor  claimed  com- 
pensation for  loss  of  time  and  labor  occasioned  by  the 
attempt  to  execute  the  original  plans.  This  was  refused, 
and  this  action  was  brought,  in  the  declaration  it  was 
alleged  that  "the  defendants  guaranteed  and  warranted  to 
the  plaintiff  that  Blackfriars  bridge  could  be  built  according 
123]  to  certain  plans  and  a  specification  *then  shown  by 
the  defendants  to  the  plaintiff,  without  tidework,  and  in  a 
manner  comparatively  inexpensive,  and  that  certain  caissons 
shown  on  the  said  plans  would  resist  the  pressure  of  water 
during  the  construction  of  the  said  bridge,  whereby  the 
plaintiff  was  induced  to  contract  with  the  defendants  for  a 
certain  sum  of  money,  far  less  than  he  otherwise  would 
have  done ; "  and  then  the  declaration  went  on  to  allege  the 
failure  of  the  plans  and  specification  and  of  the  caissons, 
whereby  he  was  obliged  to  expend  large  sums  of  money  in 
endeavoring  to  build  the  bridge  according  to  such  plans, 
and  in  afterwards  completing  the  bridge ;  and  he  lost  all  the 
profits  he  otherwise  would  have  realized  in  building  the 
same. 

The  cause  of  the  failure  was  that  the  caissons  would  not 
resist  the  external  pressure  of  the  water,  so  that  the  piers  of 
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the  bridge  had  to  be  built  independently  of  them,  and  much 
of  the  preceding  work  was  wasted,  and  the  piers  were  built 
as  the  tide  permitted  the  work  to  go  on,  which  occasioned 
great  delay. 

The  facts  were  turned  into  a  special  case  for  the  opinion 
of  the  Court  of  Exchequer.  The  case  was  argued  in  May, 
1874,  and  the.  Lord  Chief  Baron,  Mr.  Baron  Pigott,  and  Mr. 
Baron  Amphlett,  gave  judgment  for  the  defendants  on  the 
ground  that  there  was  no  implied  warranty  in  the  contract  (*). 
On  error,  this  judgment  was  affirmed  in  the  Exchequer 
Chamber  Q.     Error  was  then  brought  to  this  House. 

Mr.  Benjamin^  Q.C.,  and  Mr.  H,  M.  Bompas{Mv.  Littler y 
Q.C.,  and  Mr.  J.  W.  Batten^  were  with  them),  for  the  pLain- 
tiflf  in  error :  If  a  man  enters  into  a  contract  by  which  he 
binds  another  to  do  certain  work  for  him  at  a  certain  place, 
he  impliedly  undertakes  that  the  place  shall  be  free  and  fit 
for  the  work  to  be  done  there.  So,  if  he  stipulates  that  the 
work  shall  be  done  in  a  certain  manner,  he  undertakes  that 
it  can  be  done  in  that  manner.  And  this  is  especially  so  if 
he  appoints  his  own  servant  to  see  that  it  is  done  in  that 
manner,  and,  by  his  contract  for  the  work,  binds  the  work- 
man to  follow  the  directions  of  that  servant.  All  this 
occurred  *in  the  present  case.  The  plans  and  speciti-  [124 
cation  were  prepared  by  the  engineer  of  the  defendants. 
The  plaintiff  was  required  to  work  according  to  those  plans 
and  specification,  and  was  put  under  the  direction  of  the 
engineer ;  he  acted  under  that  direction ;  he  did  the  work 
according  to  the  plans  and  specification.  It  was  admitted 
that  he  did  the  work  well,  out  it  failed,  and  had  to  be 
altered  because  the  plans  and  specification  were  erroneous. 
Nothing  could  be  more  in  accordance  with  justice  than  that 
the  workman  whose  time  and  labor  had  been  thus  wasted, 
and  wasted  not  by  his  own  fault  but  by  the  mistakes  of  the 
person  whose  directions  he  was  bound  to  obey,  should  be 
compensated  for  the  loss  he  had  thereby  suffered.  He  was 
to  be  punished  by  a  heavy  penalty  for  any  delay  occasioned 
by  himself ;  he  was  equally  entitled  to  be  compensated  if 
delay  was  occasioned  by  the  act  or  default  of  others.  This 
principle  of  implied  liability  arising  from  tlie  nature  of  the 
circumstances  was  adopted  in  Knight  v.  Orar^esend^  c6c.. 
Waterworks  Company J^)  \  and  that  case  ou^ht  to  be  fol- 
lowed here.  The  specification  formed  part  oi  the  contract, 
for  one  of  the  recitals  of  the  contract,  after  mentioning  its 
preparation  by  Ciibitt,  said,  *'It  includes  the  general  condi- 
tions of  and  in  relation  to  the  works.'*     And  the  various 

0)  Law  Rep.,  9  Ex.,  163.  («)  Law  Rep.,  10  Ex.,  112.  («)  2  H.  &  N.,  6. 
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clauses  in  the  contract  which  submitted  the  acts  of  the  con- 
tractor to  the  direction  of  the  engineer,  all  showed  that  the 
contractor  was  not  like  a  mere  independent  workman  who 
had  undertaken  to  perform  a  certain  work,  and  was  respon- 
sible for  the  manner  of  doing  it,  and  was  left  to  perform  it 
in  his  own  way,  but  was  like  a  person  bound  to  do  the  work 
in  a  certain  form,  and  in  no  other,  and  to  do  it  in  that  form 
under  the  directions  of  a  particular  officer.  If  that  form  led 
to  failure,  he  ought  not  to  suffer  for  the  failure.  The  re- 
sponsibility lay  with  those  whose  fault  occasioned  it.  The 
only  instance  in  which  the  contractor  was  required  to  use 
his  own  knowledge  and  discretion  was  to  be  found  in  the 
64th  article  of  the  specification,  but  the  fact  that  he  was 
there  required  to  satisfy  himself  as  to  the  nature  of  the 
ground  through  which  the  foundations  were  to  be  carried 
showed  that,  as  to  all  other  matters,  the  defendants  took  on 
125]  themselves  the  responsibility  of  the  business.  *Now 
the  failure  here  had  not  been  occasioned  in  any  way  through 
neglect  as  to  that  article,  but  arose  entirely  from  the  mistake 
of  the  engineer  as  to  the  strength  and  use  of  the  caissons. 
Roberts  v.  Bury  Improvemeni  Commissioners  (*)  was  in 
favor  of  the  appellant.  It  had  at  first  been  decided  the 
other  way,  but  that  was  because  it  had  been  deemed  there 
that  the  words  of  the  contract  gave  final  authority  to  the 
architect  to  decide  on  the  matter,  and  such  had  been  the 
opinion  of  the  two  dissenting  judges  in  the  Exchequer 
Chamber C).  The  majority  of  that  court  however  overruled 
the  first  decision,  on  the  ground  that  the  rule  of  law  which 
exonerates  one  of  two  contracting  parties  from  the  perform- 
ance of  a  contract,  applied  where  the  performance  of  it  is 
prevented  or  rendered  impossible  by  the  act  of  the  other 
party.  And  nobody  doubted  that,  but  for  the  matter  of  the 
supposed  finality  of  .the  architect's  determination,  the  com- 
missioners would  from  the  first  have  been  liable,  for  the 
fault  had  arisen  not  from  the  act  of  the  contractor,  but  from 
that  of  the  commissioners.  Here  the  fault  was  altogether 
that  of  the  defendants'  engineer ;  and  the  plaintiff  must  not 
suffer  on  that  account,  llill  v.  Corporation  of  London  (') 
was  a  case  where  the  contractor  was  held  entitled  because 
the  land  on  which  he  was  to  build  had  not  been  given  to 
him,  and  his  performance  of  his  contract  was  therefore 
rendered  impossible.  So  here,  the  caissons  were  not  merely 
unfit  for  the  work,  but  were  the  oo<?asion  of  mischief,  and 
the  work  which  had  been  performed  was  wholly  wasted. 
But  that  was  the  fault  of  the  engineer,  not  of  the  plaini^iff  ; 

(>)  Law  Rep.,  4  C.  P.,  755.  («)  Law  Rep.,  5  C.  P.,  310.  (»)  Not  reported. 
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and  for  the  fault  of  their  engineer  the  defendants  were 
responsible.  Appld>y  v.  Myers  Q  was  not  adverse  to  the 
plaintiff,  for  there  the  contract  itself  had  made  the  price 
payable  only  on  the  completion  of  the  work,  and  as  the 
work  had  not  been  completed,  no  part  of  the  price  conld  be 
demanded.  Here  there  was  no  such  restraining  stipulation. 
The  work  had  been  done,  and  well  done.  It  had  been  done 
under  the  direction  of  the  engineer,  and  what  was  defective 
was  entirely  occasioned  by  his  plans,  which  the  plaintiff  was 
bound  to  follow.  For  the  loss  which  had  been  occasioned 
by  following  thpm,  the  plaintiff  was  entitled  to  be  com- 
pensated. 

♦Sir  H.  Giffard,  S.G.,  and  Mr.  Thesiger,  Q.C.,  for  [126 
the  defendants  were  not  called  upon. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  nothing 
could  be  more  ingenious  and  able  than  the  two  arguments 
which  your  Lordships  have  heard  from  Mr.  Benjamin  and 
Mr.  Bompas  in  support  of  the  case  of  the  appellant.  But, 
my  Lords,  those  arguments,  ingenious  and  able  as  they  were, 
have  certainly  not  occasioned  any  doubt  in  my  mind,  and  I 
think  they  have  not  occasioned  any  doubt  in  the  mind  of 
any  of  your  Lordships,  as  to  the  soundness  of  the  decision, 
the  unanimous  decision,  of  the  two  courts  from  which  this 
appeal  has  been  brought. 

My  Lords,  the  action  which  was  broug;ht  by  theapi)ellant 
in  this  case  was  upon  a  cause  stated  in  ms  declaration,  very 
shortly  in  these  words :  [His  Lordship  read  the  declaration, 
see  anJfe,  p.  122.] 

The  action  so  commenced  was,  by  an  order  of  the  learned 
judge,  ordered  to  be  turned  into  a  special  case  without 
pleadings,  and  we  must  go  to  the  special  case  to  find  what  is 
the  question  put,  and  what  is  the  ground  of  action  submitted 
for  decision  to  the  court.  ''The  question"  on  the  special 
case  ''for  the  opinion  of  the  court  is,  whether  there  is  any 
and  (if  any)  what  implied  warranty  on  the  part  of  the  de- 
fendants, to  the  effect  stated  in  the  declaration,  or  so  as  to 
give  to  the  plaintiff  a  cause  of  action  against  the  defendants. 
If  the  court  should  be  of  opinion  that  such  warfinty  exists, 
and  that  on  the  facts  the  pfaintiff  has  a  cause  of  action,  then 
judgment  is  to  be  entered  for  the  plaintiff."  ''If  the  court 
should  be  of  a  contrary  opinion,  then  judgment  to  be  entered 
for  the  defendants.'^  Therefore,  my  Lords,  the  action 
whether  you  look  to  the  declaration  or  to  the. special  case, 
is  an  action  founded  upon  a  warranty ;  and  the  question  for 

(>)  Law  Rep.,  1  C.  P..  616;  2  C.  P.,  661. 
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the  opinion  of  the  court  is,  whether  such  a  warranty  exists, 
either  by  expression  or  by  implication. 

I  do  not  propose  t6  go  at  any  length  into  the  naifrative  of 
the  facts  of  this  case  which  has  been  so  completely  and  so 
recently  put  before  you.  Blackfriars  bridge  was  to  be 
rebuilt.  The  defendants,  who  constitute  the  corporation  of 
London,  called  for  tenders  for  rebuilding  the  bridge.  They 
had,  of  course,  to  indicate  in  what  way  they  desired  the 
work  to  be  constructed,  and,  as  is  usual  in  such  cases, 
specifications  and  drawings  were  prepared  by  their  engi- 
127J  ^^©r,  *Mr.  Cubitt,  to  be  thesuDJectof  tender.  Mr. 
Cubitt  considered  that  the  bridge  could  be  built  in  a  man- 
ner which  was  somewhat,  if  not  altogether,  novel,  by  the  use 
of  caissons  in  the  place  of  coflfer-dams,  and  the  specification 
and  drawings  were  prepared  on  that  footing.  Tne  contract 
referred  to  the  specification,  and,  for  the  purpose  of  what  I 
have  to  say,  I  will  assume  that  the  specification  must  be 
read  into  the  contract.  The  specification  provided,  as  is 
usual  in  cases  of  the  kind,  with  regard  to  extra  or  varied 
work,  that  extra  or  varied  work  should  be  certified  and  ac- 
counted for,  and  paid  for  at  certain  specification  prices. 
The  plaintiff  in  this  case  (the  appellant)  says  that  when  he 
came  to  perform  the  work  the  upper  part  of  the  caissons, 
inside  of  which  the  pier  was  to  be  built,  was  found,  if  con- 
structed, as  it  was ,  constructed,  according  to  this  specifica- 
tion, to  be  unable  in  point  of  strength  to  stand  the  pressure . 
and  the  force  of  the  stream ;  that  therefore  the  upper  part 
of  the  caisson  had  to  be  abandoned,  the  lower  part  remained 
in  the  river,  and  the  lower  part  of  the  pier  was  built  inside 
the  lower  part  of  the  caisson  up  to  low- water  mark ;  that, 
in  consequence  of  its  becoming  necessary  to  abandon  the 
upper  part  of  the  caisson  in  place  of  building  inside  the 
caisson  above  low- water  mark,  the  work  had  to  be  done  be- 
tween low  and  high  water,  when  it  could  be  done  without 
the  impediment  oi  the  river  at  that  height — and  that  that 
occasioned,  as  it  obviously  would,  great  delay  in  point  of 
time,  and  considerably  more  expense  in  point  of  outlay. 

My  Lords,  it  appears  tome,  that  under  those  circumstances, 
the  appellant  must  necessarily  be  in  this  dilemma,  either 
the  aoditional  and  varied  work  which  was  thus  occasioned 
is  the  kind  of  additional  and  varied  work  contemplated  by 
the  contract,  or  it  is  not.  If  it  is  the  kind  of  additional  or 
varied  work  contemplated  by  the  contract,  he  must  be  paid 
for  it,  and  will  be  paid  for  it,  according  to  the  prices  regu- 
lated by  the  contract.  If,  on  the  other  Tiand,  it  was  addi- 
tional or  varied  work,  so  peculiar,  so  unexpected,  and  so 
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diflferent  f rom  what  any  person  reckoned  or  calculated  upon, 
that  it  is  not  within  the  contract  at  all ;  then,  it  appears  to  me, 
one  of  two  courses  might  have  been  open  to  him ;  he  might 
have  said  :  I  entirely  refuse  to  go  on  with  the  contract — Non 
hcBc  in  fcddera  veni :  I  never  intended  to  construct  this  work 
*upon  this  new  and  unexpected  footing.  Or  he  might  [128 
have  said,  I  will  go  on  with  this,  but  this  is  not  the  kind  of 
extra  work  contemplated  by  the  contract,  and  if  I  do  it,  I 
must  be  paid  a  quantum  meruit  for  it.  Or,  for  aught  I 
know,  for  I  wish  to  express  no  opinion  upon  the  subject, 
having  gone  on  with  it,  ne  might  now,  if  this  is  not  extra  work 
within  tne  contract,  have  maintained  a  proceeding  for  remu- 
neration upon  a  quantum  Toeruit  for  tne  extra  work  he  so 
did.  I  repeat,  I  give  no  opinion  whatever  upon  that  point ; 
but  it  appears  to  me  that  tnose  courses  were  the  only  courses 
open  to  him.  But  that  which  he  comes  here  for  now  is  not 
remuneration  under  the  contract  at  all ;  it  is  neither  remu- 
neration fixed  by  the  engineer,  nor  remuneration  on  a  quan- 
tum meruit  It  is  a  proceeding,  first,  according  to  the 
declaration,  then  in  the  words  of  the  special  case,  upon  a 
warranty,  and*for  damages  as  for  a  breach  of  the  warranty. 
Now,  my  Lords,  I  own  that  that  raises,  as  it  appears  to 
me,  a  very  serious  and  a  very  alarming  question,  if  it  were 
to  be  entertained,  or  if  it  should  be  held  that  upon  such  a 
footing  the  appellant  could  succeed.  The  proposition  which 
would  be  afilrmed  would  not  go  merely  to  the  present  case, 
but  would  go  to  nearly  every  Kind  of  work  in  which  a  con- 
tractor is  employed,  and  in  which,  for  convenience,  spedifi- 
cations  of  the  details  of  the  work  are  issued  by  the  person 
who  desires  to  employ  the  contractor.  In  those  specifica- 
tions, and  in  the  contracts  founded  upon  them,  an  elasticity 
or  latitude  is  alwavs  given  by  provisions  for  extra  additional 
and  expected  wort ;  but  if  it  were  to  be  held  that  there  is, 
with  regard  to  the  specification  itself,  an  implied  warranty 
on  the  part  of  the  person  who  invites  tenders  for  the  con- 
tract, that  the  work  can  be  done  in  the  way  and  under  the 
conditions  mentioned  in  the  specification,  so  that  he  is  to 
be  liable  in  damages  if  it  is  found  that  it  cannot  be  so  done, 
the  consequences,  I  say,  my  Lords,  would  be  most  alarm- 
ing. They  would  be  consequences  which  would  go  to  every 
person  who,  having  employed  an  architect  to  prepare  a  plan 
for  a  house,  afterwards  enters  into  a  contract  to  have  the 
house  built  according  to  that  plaif.  They  would  go  to  every 
case  in  which  any  work  was  invited  to  be  done  according  to 
a  specification, .  however  unexpected  might  be  the  results 
from  that  work  when  it  came  actually  to  be  executed. 
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129]  *My  Lords,  it  is  not  contended  that  there  is  any- 
express  warranty  whatever  on  the  face  of  any  of  the  docu- 
ments in  this  case.  The  question  may  readily  be  asked,  Is 
it  natural  to  suppose  that  any  warranty  can  have  been  in- 
tended or  implied  between  these  parties  i  Is  it  natural  to 
suppose,  can  it  be  supposed  for  a  moment,  that  the  defen- 
dants intended  to  imply  any  such  warranty  ?  My  Lords,  if 
the  contractor  in  this  case  had  gone  to  the  bridge  committee, 
then  engaged  in  superintending  the  work,  and  had  said : 
You  want  Blackfriars  bridge  to  be  rebuilt ;  you  have  got 
specifications  prepared  by  Mr.  Cubitt ;  you  ask  me  to  ten- 
der for  the  contract ;  will  you  engage  and  warrant  to  me  that 
the  bridge  can  be  built  by  caissons  in  this  way  which  Mr. 
Cubitt  thinks  feasible,  but  which  I  have  never  seen  before 

gut  in  practice.  What  would  the  committee  have  answered  i 
an  any  person  for  a  moment  entertain  any  reasonable  doubt 
as  to  the  answer  he  would  have  received  ?  He  would  have 
been  told :  You  know  Mr.  Cubitt  as  well  as  we  do ;  we,  like 
you,  rely  on  him — we  must  rely  on  him ;  we  do  not  warrant 
Mr.  Cubitt  or  his  plans ;  you  are  as  able  to  judge  as  we  are 
whether  his  plans  can  be  carried  into  effect  or  not ;  if  you 
like  to  rely  on  them,  well  and  good ;  if  you  do  not,  you  can 
either  have  them  tested  by  an  engineer  of  your  own,  or  you 
need  not  undertake  the  work ;  others  will  do  it. 

My  Lords,  it  is  really  contrary  to  every  kind  of  proba- 
bility to  suppose  that  any  warranty  could  have  been  intended 
or  implied  Detween  the  parties;  and  if  there  is  no  express 
warranty,  your  Lordships  cannot  imply  a  warranty,  unless 
from  the  circumstances  of  the  work  some  warranty  must 
have  been  necessary,  which  clearly  is  not  the  case  here,  or, 
unless  the  probability  is  so  strong  that  the  parties  intended 
a  warranty,  that  you  cannot  resist  the  application  of  the 
doctrine  of  implied  warranty. 

Now,  my  Lords,  that  appears  to  me  to  exhaust  the  whole 
of  this  case.  If  this  contractor  is  entitled  to  remuneration 
for  the  services  he  performed,  it  must  be  sought,  or  ought 
to  have  been  sought,  in  a  way  different  from  the  present. 
Damages  as  for  a  oreach  of  warranty  he  is,  in  my  opinion, 
in  no  respect  entitled  to ;  and  therefore  I  move  your  Lord- 
ships that  the  judgment  of  the  court  below  be  affirmed,  and 
the  appeal  dismissed  with  costs. 

1 30]  *LoRD  Chelmsford  :  My  Lords,  the  question  which 
alone  is  open  to  the  appellant  on  the  special  case  is,  whether 
the  defendants  are  liable  to  him  upon  a  warranty  either  in 
the  terms  stated  in  the  declaration,  or  to  giv^  him  a  cause  of 
potion.     The  case  of  the  appellant  is  not  that  there  was  any 
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express  warranty,  but  that,  from  the  facts  and  circumstances 
of  the  case,  a  warranty  by  the  defendants  to  the  effect  stated 
in  the  declaration  must  be  implied. 

The  contract  entered  into  between  the  appellant  and  the 
defendants  originated  in  an  advertisement  issued  by  the  cor- 
poration invitmg  tenders  for  the  rebuilding  of  Blackfriars 
bridge  according  to  certain  plans  and  specifications,  which 
it  was  stated  might  be  seen,  and  farther  particulars  obtained 
at  the  office  of  Mr.  Cubitt,  the  engineer  for  the  corporation. 
It  appears  that  the  ordinary  mode  of  proceeding  to  lay  the 
foundations  and  build  the  piers  of  a  bridge  is,  oy  the  con- 
struction of  timber  coflfer-dams  which  exclude  the  tidal 
water  and  enable  the  work  to  be  continued  uninterruptedly 
in  every  state  of  the  tide.  By  this  specification,  instead  of 
coffer-dams,  the  foundations  of  the  piers  are  to  be  laid  by 
means  of  iron  caissons,  and  minute  details  are  given  of  the 

auantity  of  iron  to  be  used  in  the  caissons,  the  form  and 
imension  of  the  iron  work,  and  the  means  of  making  them 
water-tight. 

The  plaintiff's  tender  for  the  work  having  been  accepted, 
he  executed  a  deed  by  which  he  agreed  to  perform,  under 
the  superintendence  and  according  to  the  directions  of  the 
engineer,  all  the  works  of  every  description  which  should 
be  required  to  be  made,  done,  and  executed,  in  building  the 
new  bridge,  including  all  piers,  Ac,  according  to  the  speci- 
fication and  drawings.  The  caissons  were  found  not  to  be 
of  sufficient  strength  to  resist  the  pressure  of  the  water,  and 
it  became  necessary  to  make  great  alterations  in  them,  which 
brought  them  considerably  below  high- water  mark,  and  the 
piers  could  then  only  be  completed  by  tide  work.  This 
occasioned  great  delay  in  the  execution  of  the  whole  work, 
and  the  appellant  sustained  in  consequence  great  loss  and 
damage,  which  he  alleges  that,  upon  tne  facts  of  the  case, 
the  defendants  must  be  taken  to  have  warranted^  him 
against. 

I  think  the  difference  of  opinion  between  two  of  the  judges 
as  to  whether  the  caissons  are  to  be  considered  as  work  to  be 
done,  *or  as  the  mode  of  performing  the  work,  like  [131 
the  scaffolding  necessary  for  the  building  of  a  house,  is  quite 
immaterial.  The  plaintiff,  by  his  contract,  bound  himself 
to  execute  the  worts  of  every  description  which  should  be 
required  in  building  the*  new  bridge,  including  the  piers, 
according  to  the  specification.  Therefore  in  whatever  light 
the  caissons  are  to  be  regarded,  the  appellant  was  bound  to 
employ  them  in  the  construction  of  tne  piers. 

It  is  stated  in  the  special  case  that,  ^^The  difficulties  in 
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carrying  out  the  work  in  accordance  with  the  plans  and  de- 
signs of  the  engineer  of  the  corporation,  in  the  several 
i-espects  before-mentioned,  were  not  known  by  the  con- 
tractors at  the  time  of  entering  into  the  said  contract, 
although  the  same  might  have  been  discovered  on  careful 
examination  of  the  specification  and  drawings  by  a  civil 
engineer  of  competent  skill  and  knowledge.  The  contract- 
ors had  in  their  employment,  before  and  at  the  time  of  ten- 
dering for  the  contract,  a  civil  engineer  who  saw  the  plans, 
but  no  such  careful  examination  had,  in  fact,  been  made  by 
him  or  by  any  other  person  on  behalf  of  the  contractors." 

This  passage  Mr.  iBenjamin  ingeniously  turns  against  the 
engineer  of  the  defendants,  and  urges  it  as  proof  that  he 
could  not  have  made  a  careful  examination  before  he  devised 
the  new  plan  for  the  construction  of  the  piers  and  prepared 
the  specification.  And  he  argued  that,  the  engineer  oeing 
originally  in  fault,  no  objection  lay  against  the  plaintiff  on 
the  ground  of  contributory  negligence.  It  is  unnecessary 
to  consider  the  validity  of  this  argument,  but  assuming  that 
there  was  a  want  of  care  and  skill  on  the  part  of  the  engineer, 
how  does  the  act  of  the  defendants  in  issuing  the  advertise- 
ment inviting  tenders  for  the  work  according  to  the  specifi- 
cation, and  referring  to  the  engineer  for  fartner  jyarticulars, 
imply  a  warranty  that  the  work  was  capable  of  being  car- 
ried out  upon  the  terms  and  under  the  conditions  contained 
in  the  specifications. 

But  it  is  argued  on  behalf  of  the  plaintiff  that  from  the 
contract  itself  a  warranty  may  be  implied  on  the  part  of  the 
defendants,  that  there  are  several  clauses  in  which  the  de- 
fendants expressly  state  they  will  not  guarantee  certain 
things,  and  that,  upon  the  maxim  JExpressio  unius  est  ex- 
.  clusio  aUerius^  there  is  an  implied  warranty  in  every  case 
132]  which  is  not  expressly  excluded.  This  is  *certainly 
a  novfl  application,  if  not  a  total  change  of  the  purpose  of 
the  maxim,  for  the  plaintiff's  argument  really  is,  that^a?- 
clicsio  unius  est  expressio  alterius^  that  the  exclusion  of  a 
warranty  as  to  certain  parts  of  the  contract  is  an  admission 
of  a  warranty  as  to  the  other  parts.  There  is  no  principle 
upon  which  such  a  rule  of  law  could  exist ;  and  certainly 
nothing  approaching  to  it  has  ever  been  established. 

There  can  be  no  doubt  that  the  plaintiff,  in  the  exercise  of 
common  prudence,  before  he  made  his  tender,  ought  to 
have  informed  himself  of  all  the  particulars  connected  with 
the  work,  and  especially  as  to  the  practicability  of  execut- 
ing every  part  oi  the  work  contained  in  the  specification, 
according  to  the  specified  terms  and  conditions.     It  is  said 
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that  it  would  be  very  inconvenient  to  require  an  intended 
contractor  to  make  himself  thoroughly  acquainted  with  the 
specification,  as  it  would  be  necessary  upon  each  occasion 
for  him  to  have  an  engineer  h^  his  side.  Such  an  imagined 
inconvenience  is  inapplicable  in  this  case,  as  it  appears  that 
the  plaintiff  had  his  engineer,  who  examined  the  specifica- 
tion for  him,  though  not  carefully.  But  if  the  contractor 
ought  prudfentlv  and  properly  to  have  full  information  of 
the  nature  of  the  work  he  is  preparing  to  undertake,  and 
the  advice  of  a  skilful  person  is  necessary  to  enable  him  to 
understand  the  specification,  is  it  any  reason  for  not  em- 
ploying such  a  person  that  it  would  add  to  the  expense  of 
the  contractor  before  making  his  tender  ?  It  is  also  said 
that  it  is  the  usage  of  contractors  to  rely  on  the  specifica- 
tion, and  not  to  examine  it  particularly  for  themselves.  If 
BO,  it  is  an  usage  of  blind  confidence  of  the  most  unreason- 
able description. 

The  appellant  having  entered  into  the  contract  with  the 
neglect  of  all  proper  precautions,  and  trusting  solely  to  the 
si)ecification  |n  a  case  in  which  the  proposed  substitution  of 
iron  caissons  for  coffer-dams  was  an  entire  novelty,  and  the 
progress  of  the  work  having  disclosed  the  inefficiency  of  the 
plan  of  working  described  in  the  specification,  which  he 
might  by  careful  examination  have  discovered  beforehand, 
lie  endeavors  to  throw  upon  the  defendants  the  conse- 
quences of  his  own  neglect  to  inform  himself  of  the  nature 
of  the  work  he  was  preparing  to  undertake,  by  alleging  that 
there  was  an  implied  warranty  by  them  that  the  *briage  [133 
could  be  built  according  to  the  plans  and  specification,  and 
that  the  caissons  shown  on  the  plans  would  answer  the  pur- 
pose of  excluding  the  tidal  water  during  the  construction  of 
the  bridge. 

If  the  plaintiff  had  considered,  as  he  was  bound  to  do,  the* 
terms  oi  the  specification,  he  would  either  have  aj)ttained 
from  tendering  for  the  work,  or  he  would  have  asked  the 
defendants  to  protect  him  from  the  loss  he  was  likely  to 
sustain  if  the  plan  of  working  described  in  the  specification 
should  turn  out  to  be  an  improper  one.  It  is  unnecessary 
to  speculate  upon  what  the  answer  would  have  been  to  such 
an  applicatioh.  But  I  think  we  may  fairly  assume  that  if 
the  defendants  had  been  asked  for  an  express  warranty  to 
the  effect  alleged  in  the  declaration,  they  would  have  refused 
to  give  it. 

I  cannot  see  any  principle  upon  which,  from  the  facts  of 
the  case,  an  implied  warranty  can  be  imported  into  the  con- 
tract making  tlie  defendants  liable  fpr  the  loss  which  the 
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.contractor  has  sustained  by  the  delay  caused  by  the  insuffi- 
ciency of  the  caissons  to  stand  the  work  for  which  they 
were  intended.  I  agree  that  the  judgment  should  be 
affirmed. 

Lord  Hatherley  :  My  Lords,  I  entertain  the  same  opin- 
ion as  that  expressed  by  my  noble  and  learned  friends,  and 
after  what  has  been  said  it  is  only  necessary  for  me,  inas- 
much as  different  grounds  have,  to  a  certain  extent,  been 
relied  on  by  the  judges  in  the  court  below,  to  state  on  what 
grounds  it  appears  to  me  to  be  absolutely  necessary  that 
the  conclusion  must  be  arrived  at,  by  your  Lordships,  which 
was  arrived  at  by  the  whole  body  of  the  judges  when  the 
case  was  before  them. 

My  Lords,  I  put  it  exactly  on  those  grounds  upon  which 
my  noble  and  learned  friend  on  the  woolsack  has  put  it, 
that  the  plaintiflE  here  is  placed  in  this  extreme  difficulty. 
It  is  not  only  that  he  comes  here  upon  a  case  in  which  the 
proposition  he  contends  for  is  not  found  to  be  supported  by 
any  authority  at  all,  but  he  is  inevitably  in  the  auemma  of 
being  obliged  to  say  one  of  two  things,  each  of  which  is  ad- 
verse to  him.  He  maj^  either  say :  This  work  which  I  have 
134]  done  and  for  which  I  now  claim  to  be  *paid  either  by 
way  of  damages  (that  is  the  mode,  and  the  only  mode  in 
which  it  was  put  by  the  case  originally  brought  before  the 
court),  or  if  not  by  way  of  damages,  then  by  way  of  a  quan- 
tum Tneruit  as  within  the  contract ;  or  he  may  say  that  it 
was  not  within  the  contract.  On  the  one  hand,  if  it  was 
within  the  contract,  then  of  course  it  would  be  paid  for  in 
the  manner  provided  by  the  terms  of  the  contract,  which 
are  full  and  explicit  as  to  all  the  work  done  in  pursuance, 
(I  agree  with  Mr.  Bompas  in  his  able  argument  on  this 
point),  and  only  done  in  j)ursuance,  of  the  engagement  en- 
tered into.  He  must  be  paid  for  it,  as  it  is  provided  that  all 
such  woyks  are  to  be  paid  for,  namely,  upon  the  amount  of 
extras,  that  is  to  say,  upon  the  additional  work  over  and 
above  the  amount  of  work  agreed  to  be  executed  under  the 
contract.  Then,  of  course,  he  would  have  no  difficulty  in 
obtaining  his  remedy. 

On  the  other  hand,  if  it  was  outside  the  contract,  I  appre- 
hend his  course  would  be  very  clear — clear,  at  all  events, 
in  one  sense.  No  doubt  contractors  find  themselves  ham- 
pered by  the  very  strong  provisions  which  are  usually 
contained  in  engagements  of  this  kind,  but  still  in  point  of 
law  the  case  would  have  been  clear  if  he  had  said :  This  not 
^eing  within  my  engagement,  I  will  have  nothing  to  say  to 
this  farther  work.     I  have  performed  (as  Mr.  Benjamin  once 
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or  twice  forcibly  put  it)  all  the  work  my  contract  requires 
me  to  do :  the  contract  is  fulfilled ;  it  is  not  a  question  of 
deviating  from  the  contract,  or  of  not  carrying  the  work 
contracted  for  into  effect ;  the  work  has  been  carried  into 
effect,  and  now  vou  are  jcalling  upon  me  to  do  something 
new ;  that  must  be  the  subject  of  a  whollv  new  engagement. 
I  will  not  enter  upon  the  performance  oi  that  work  until  a 
new  contract  has  been  made  according  to  the  character  and 
nature  of  the  new  work.  You  havesprdered  me  to  do  what 
is  outside  the  contract  altogether. 

My  Lords,  in  neither  of  these  cases  could  he  recover,  be- 
cause in  the  one  case,  if  the  transaction  be  within  the  con- 
tract, it  is  already  sufficiently  provided  for,  and  he  has  been 
paid  for  it ;  and  in  the  other  case  there  is  nothing  to  show 
that  he  entered  into  such  new  en^gementj  at  all.  All  that 
we  have  stated  to  us  in  the  case  is,  that  he  was  directed  to 
do  the  work  in  question,  and  being  so  directed,  he  made  no 
objection  to  it.  It  was  ingeniously  attempted  by  Mr.  Bom- 
pas,  in  the  last  part  of  his  argument,  to  say,  *If  any-  [135 
body  directs  you  to  do  that  which  he  has  no  right  to  direct 
you  to  do  without  remunerating  you,  he  must  be  held  to  be 
under  a  contract  to  pay  quarmtm  meruit  The  answer  is, 
that  that  is  not  the  case  before  us  here.  Whether  that  might 
be  had  recourse  to  in  any  other  form  of  action  it  is  not  for 
us  to  say.  We  have  neither  the  form  of  case  nor  the  state- 
ments which  would  enable  us  to  arrive  at  a  conclusion  on 
the  subject.  All  we  have  before  us  is  a  declaration  stat- 
ing that  there  was  an  implied  engagement  or  warranty  en- 
tered into  on  the  part  of  the  defendants  with  reference  to 
the  mode  in  which  this  work  was  to  be  executed,  and  a 
S])ecial  case  stated,  upon  which  we  are  asked  to  inquire 
whether  or  not  there  was  any  such  implied  warranty  as  is 
stated  in  the  declaration,  "or,"  as  would  give  rise  to  a 
claim  for  remuneration,  the  word  "warranty"  being  neces- 
sary to  the  terms  of  the  question.  The  grammatical  con- 
struction requires,  and  no  other  construction  could  be  put 
upon  it,  that  the  meaning  of  the  word  "warranty"  there,  is, 
either  a  warranty  such  as  is  stated  in  the  declaration,  or 
such  warranty  as  would  give  this  right  of  action.  And  if 
we  should  find  that  there  is  such  a  warranty  (here  it  is  put 
properly  in  the  conjunctive),  if  the  warranty  be  found, 
"aTwZ"  if  you  find  farther,  that  the  facts  have  occurred 
which  carried  that  warranty  into  effect,  then  the  remedy 
which  the  plaintiff  seeks  is  to  be  accorded  to  him. 

My  Lords,  if,  as  has  been  strongly  contended  upon  this 
appeal,  there  can  be  found  any  warranty  in  such  a  contract 
15  Eng.  Hep.  6 
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as  this,  I  apprehend  it  would  be  scarcely  possible  for  any 
person  whatever  to  enter  upon  any  new  work  of  any  de- 
scription ;  say  the  tubular  bridge,  for  instance,  which  was 
originally  a  bold  speculation,  I  believe,  on  the  part  of  Mr. 
Btephenson.  Any  work  of  that  kind,  which  must  neces- 
sarily be  in  a  great  degree  speculative,  could  scarcely  be 
carried  into  effect  if  any  person  entering  into  a  contract  for 
the  performance  of  that  work,  with  a  contractor,  was  to  be 
supposed  to  have  guaranteed  to  the  contractor  that  the  per- 
formance of  it  was  possible.  We  have  had  no  authority  for 
such  a  doctrine  as  that  cited  before  us,  and  I  apprehend  it 
will  be  impossible  to  find  any  authority,  as  indeed  none  has 
been  found,  which  has  gone  any  way  whatever  near  to  that 
doctrine  as  here  contended  for. 

136]  *The  last  authority,  Appleby  v.  Myers  ('),  cited  by 
Mr.  Bompas — a  case  decided  one  way  in  the  court  below, 
and  afterwards  varied  by  the  court  above — proceeded  upon 
an  entirely  contrary  view  of  the  case,  namely,  that  where 
there  was  found  to  be  only  such  a  result  occurring  as  had 
not  been  foreseen  by  either  party,  you  could  not  proceed  on 
any  such  doctrine  of  warranty,  sio  doubt  all  persons  are 
distinctly  bound  not  to  do  anything  towards  impeding  their 
own  engagements,  but  that  is  a  very  long  way  indeed  from 
a  case  of  this  description.  Supposing  the  present  defen- 
dants had  said  in  so  many  terms.  We,  the  Corporation  of 
London,  are  about  to  engage  in  this  very  important  work, 
namely,  the  rebuilding  of  Blackfriars  bridge,  and  we  have 
secured  for  our  assistance  in  laying  out  the  designs  for  that 
work  the  services  of  an  eminent  engineer.  Supposing  they 
had  then  proceeded  to  state  who  that  engineer  was,  and  had 
named  Mr.  Cabitt,  what  would  that  have  amounted  to? 
No  more  than  to  a  representation  that  they  had  engaged 
an  engineer — and  that  that  engineer  is  one  of  a  certain, 
standing  in  the  profession.  Does  it  go  a  bit  beyond  that? 
Does  it  proceed  to  say  that  the  engineer  is  infallible,  or  has 
never  made  a  mistake,  or  can  never  make  a  mistake  for  all 
time  to  come,  and  that  the  defendants  give  a  warranty  to 
that  effect? 

Nothing  has  been  done  since  the  date  of  entering  into  the 
contract  by  which  the  defendants  have  in  any  way  impeded 
the  execution  of  the  works  in  the  mode  proposed  by  the 
specification.  Instead  of  being  something  done  after  the 
contract  was  entered  into,  the  case  alleged  is  that  a  contract 
was  entered  into  with  the  advice  of  a  person,  which  advice 
turns  out,  unfortunately,  not  to  have  been  so  good  as  might 

(•)  Lawllep.,  2C.  P.,  651. 
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have  been  expected  from  his  position.  That  is  no  represen- 
tation at' all,  nor  does  the  contract  amount  to  anything  like 
a  representation  that  ''the  advice  which  we  have  secured  is 
such  that  you  may  confidently,  acting  upon  it,  enter  into 
this  engagement."  All  that  was  done  was  to  inform  thfe 
person  with  whom  the  contract  was  made,  of  all  the  sur- 
rounding circumstances  in  which  the  defendants  were  dis- 
posed to  enter  into  the  contract.  The  statement  of  every 
one  of  those  surrounding  *circum8tance8  was  correct.  [137 
Mr.  Cubitt  had  been  employed,  and  the  designs  had  been 
prepared  by  him,  but  it  turned  out  unfortunately  that  there 
was  an  error  made  as  to  the  feasibility  of  executing  those 
designs  in  the  way  he  contemplated. 

Now,  my  Lords,  I  am  q^uite  clear  on  the  point  of  prin- 
ciple here.  There  is  nothing,  I  am  sure,  to  induce  your 
Lordships  to  lay  down  a  new  principle  of  law  by  which 
anybody  entering  into  a  contract,  must  be  supposed  to  have 
obtained  an  implied  warranty,  from  the  person  engaging 
him,  that  the  contract  itself  can  be  fully  carried  out  with- 
out impediment,  whether  that  impediment  be  one  he  is  him- 
self able  to  foresee  or  not. 

Lord  0' Hag  an:  My  Lords,  supposing,  as  I  think  it  is 
perfectly  clear,  notwithstanding  the  extremely  able  argu- 
ment that  has  been  addressed  to  us,  that  upon  the  pleadings 
and  the  special  case,  the  plaintiff  cannot  recover  damages 
as  on  a  quantum  meruit^  and  that  the  question  for  your 
Lordships'  opinion  regards  only  the  implied  warranty  on 
which  he  has  relied,  I  concur  fully  with  my  noble  and 
learned  friends  who  have  addressed  the  House. 

Confessedly  there  is  no  authority  in  support  of  the  plain- 
tiffs case.  Such  an  action  under  such  circumstances  has 
never  been  sustained,  and  it  lies  upon  the  plaintiff  to  show 
that  it  is  sustainable. 

There  is  no  express  warranty,  and  I  see  no  reason  for 
impljdng  one.  The  parties  did  not  understand,  in  my 
opinion,  that  any^  warranty  was  to  be  given.  Nlo  such  under- 
standing is  manifested  in  the  contract  or  specification,  and 
the  notice  of  the  defendants  merely  informed  contractors  as 
to  the  place  in  which  they  might  examine  the  plans  and 
specifications,  and  obtain  farther  particulars  for  their  asr 
sistance  in  deciding  for  themselves,  and  with  any  advice 
which  might  be  available  to  them,  as  to  their  acceptance  of 
the  proposed  contract.  It  did  not  profess  to  do  more ;  it 
gave  no  indication  of  a  purpose  to  give  such  a  warranty  as 
is  now  alleged.  And  Mr.  Cubitt,  who  was  named  in  it,  had 
no  power  within  the  tscope  of  his  authority  indicated  in  the 
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special  case,  as  engineer  or  as  agent,  to  warrant  anything. 
138]  At  his  office  needful  *information  was  to  be  got,  and 
the  case  finds  that  it  was  ample  to  enable  the  contractors  to 
discover  the  difficulties  in  carrying  out  the  work  which 
afterwards  affected  them  so  injuriouslv.  They  had  an  en- 
gineer, and  if  he  was  of  "competent  skill  and  knowledge," 
and  had  carefully  examined  tne  specifications  and  draw- 
ings, the  special  case  informs  us.  that  he  would  have  made 
that  important  discovery.  So  that  the  opportunities  of 
knowledge  were  really  very  equal  between  tne  parties.  It 
is  much  to  be  regretted  that  the  contractors  omitted  a  pre- 
caution which  in  so  grave  a  matter  would  seem  to  have  been 
reasonable  and  wise.  It  is  unfortunate  that  they  should  be 
subjected  to  such  serious  loss ;  but  I  do  not  think  that  your 
Lordships  can  intervene  to  save  them  from  the  results  of 
their  own  improvidence,  by  making,  for  the  parties,  a  con- 
tract which  tney  never  contemplated,  and  inserting  in  it  a 
warranty  of  which  no  one  ever  thought,  which  was  never 
demanded  on  the  one  side,  and  if  it  had  been,  would,  1  feel 
assured,  have  been  refused  upon  the  other. 

On  this  short  ground  I  tnink  the  judgment  of  the  Ex- 
chequer Chamber  should  be  affirmed,  and  the  appeal  dis- 
missed with  costs. 

Jvdmaent  of  the  Court  of  Exchequer  Ohamher 
affirmed^  with  costs. 

Lords'^  Journals^  18th  February,  1876. 

Solicitor  for  the  appellant :  J.  B.  Batten. 

Solicitor  for  the  respondent :  Brand. 


[Law  Reports,  1  Appeal  Cases,  139.] 
H.L.  (E.),  Feb.  21,  1876. 
[HOUSE  OF  LORDS.] 


139]  *The  Republic  of  Liberia,  Appellants ;  and 
Edward  Farrow  Roye,  Respondent. 

Practice — Dismissal  of  Bill. 

The  Court  of  Chancery  has  not  only  full  power  to  stay  all  proceedings  in  a  suit 
till  the  plaintiff  has  made  a  discovery  which  it  has  called  upon  him  to  make,  but,  if 
not  satisned  that  its  order  has  been  properly  obeyed,  may  dismiss  the  suit  itself ; 
and  where  money  has  been  paid  into  court,  may  direct  the  payment  of  that  money 
out  of  court  to  the  party  entitled  to  it. 

Per  Lord  Hatherley  :  When  any  step  ought  to  be  taken  in  a  cause,  which,  in 
the  judgment  of  the  court,  is  necessary  in  order  to  facilitate  the  decision  of  the 
cause,  and  default  is  made,  the  party  in  default,  if  plaintiff,  is  liable  to  have  his  bill 
dismissed.     And  this  is  not  a  matter  of  first  impression. 
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This  was  an  appeal  against  an  order  of  Vice-Chancellor 
MalinsC),  whicn  nad  been  confirmed  by  the  Lords  Jus- 
tices (*). 

Mr.  Edward  James  Roye,  a  merchant  in  Liberia,  had 
been  President  of  that  Republic.  A  loan  was  raised  for 
the  purposes  of  the  government,  and  it  was  alleged  that  the 
President  had  improperly  appropriated,  for  his  own  political 
purposes,  a  considerable  part  of  this  loan.  He  was  de- 
posed, and  charged  with  hi^h  treason  ;  his  son,  the  present 
respondent,  who  had  been  m  his  father's  time  Secretary  to 
the  Treasury,  was  subjected  to  a  similar  charge.  The  son 
was  acquitted,  and  came  to  England.  The  father  was  con- 
demned ;  he,  however,  got  out  of  prison  and  tried  to  escape 
to  an  English  vessel ;  he  was  either  drowned  or  killed  in 
making  the  attempt.  Money  had  been  paid  on  his  account 
into  the  Commercial  Bank  of  Liverpool,  and  the  Republic 
became  plaintiiS  in  a  Chancery  suit  against  the  present  re- 
spondent, the  i)ersonal  representative  of  his  father,  who 
claimed  to  be  entitled  to  this  money.  The  bill  in  Chancery 
was  originally  filed  on  the  6th  of  December,  1871 ;  it  was 
amended  on  the  17th  of  January,  1872 ;  and  reamended  on 
the  11th  of  July,  1872.  The  sum  claimed  from  the  *re-  [140 
spondent  was  £4,000.  By  an  order  of  the  court  this  sum 
had  been  paid  into  court  and  invested. 

The  answer  of  the  respondent  was  filed  on  the  18th  of 
November,  1872,  and  set  up  an  absolute  claim  to  the  sum 
in  dispute.  There  were  intermediate  proceedings,  and  the 
replication  was  not  filed  till  the  22d  of  January,  1874.  On 
the  31st  of  May,  1873,  an  application  had  been  made  to 
Vice-Chancellor  Malins,  who,  on  that  day,  made  an  order 
that  the  Republic  should,  on  or  before  the  2d  of  Novem- 
ber, 1873,  file  full  and  sufllcient  affidavit  or  affidavits,  to  be 
made  by  one  or  more  of  its  ofllcers  or  ministers,  stating 
whether  it  has,  or  has  had,  in  its  possession  any,  and  if 
anj,  what  documents  relating  to  the  matters  in  question  in 
this  suit,  and  accounting  for  the  same.  The  appellants 
alleged  that  this  order  h^S  not  been  served  on  the  solicitors 
till  the  23d  of  June,  1873.  Many  letters  passed  between  the 
solicitors  of  the  two  parties ;  the  subject  of  this  application 
for  discovery,  and  the  time  mentioned  in  the  order  was 
several  times  enlarged.  On  the  23d  of  April,  1874,  the  court, 
on  the  motion  of  the  appellants,  enlarged  the  time  for  the 
filing  of  the  affidavits  to  the  12th  of  July,  1874,  and  it  was 
ordered  that  default  therein  should  be  certified  by  the  Chief 
Clerk,  and  that  the  money  should  then  be  paid  out  to  the 

(»)  Law  Rep.,  16  Eq.,  179.  *  («)  Law  Rep ,  9  Ch.  Ap.,  669. 
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respondent,  and  that  the  bill  against  him  should  stand  dis- 
missed with  costs.  On  the  1st  of  June  and  the  17th  of  June, 
1874,  affidavits  were  put  in  on  behalf  of  the  Republic.  A 
summons  to  consider  the  sufficiency  of  the  affidavits  was 
taken  out,  and  was  adjourned  to  the'  13th  of  Julv,  as  on  the 
previous  day  the  date  fixed  by  the  Vice-Chancellor's  order 
would  expire ;  but  in  the  meantime  the  appellants  applied 
to  the  Lords  Justices,  who,  on  the  8th  of  July,  mad!e  an 
order,  in  substance  adopting  the  Vice-Chancellor's  order, 
but  giving  time  to  the  Republic  till  the  28th  of  July  to  file 
the  required  affidavits,  till  which  time  the  order  of  "the  23d 
of  April  was  suspended.  On  the  18th  of  July,  1874,  Mr. 
Jackson,  the  Consul- Greneral  in  this  country  for  the  Repub- 
lic of  Liberia,  filed  an  affidavit,  in  which  he  said  that, 
"according  to  the  best  of  his  knowledge,  remembrance,  in- 
formation and  belief,"  the  plaintiff  Republic  never  had 
possession  of  the  books  and  papers  removed  by  the  defen- 
dant. The  Chief  Clerk  thought  this  affidavit  to  be  insuffi- 
cient. On  the  5th  of  August,  1874,  the  Chief  Clerk  certified 
141]  *that  the  appellants  were  in  default.  On  the  7th  of 
August  the  appellants  took  out  a  summons  to  vary  tliis  cer- 
tificate, whicn  summons  was  heard  on  the  11th  of  Novem- 
ber, 1874,  when  the  Vice-Chancellor,  in  Chambers,  refused  to 
make  any  order  on  it.  On  the  17th  of  November  notice  was 
given  of  a  motion  to  discharge  the  order,  and  this  motion  was 
heard  on  the  12th  of  January,  1875,  when  it  was  refused  with 
costs.  This  appeal  was  then  brought  against  the  order  of 
the  Lords  Justices  of  the  8th  of  July,  1874,  and  thatof  Vice- 
Chancellor  Malins  of  the  12th  of  January,  1875. 

Mr.  Olasse^  Q.C.,  and  Mr.  B.  Bickley  Rogers^  for  the 
Republic :  The  course  which  had  been  taken  in  this  case 
was  not  justified  by  the  practice  of  the  court.  There  were 
difficulties  in  getting  an  order,  such  as  that  of  the  Vice- 
Chancellor' s,  properly  obeyed  in  a  place  like  Liberia,  where 
there  were  no  solicitors  of  skill  sufficient  to  know  what 
would  be  deemed  satisfactory  to  the  court.  The  best  that 
could  be  had  been  done ;  and  if  the  affidavit  of  the  Consul- 
Genei-al  was  not  sufficient,  farther  time  ought  to  have  been 
given.  It  was,  at  least,  quite  premature  to  dismiss  the  bill 
when  other  affidavits  might  have  been  procured. 

[Princess  of  Wales  v.  Earl  of  Liverpool  (*)  and  United 
Slates  V.  Wagner  (*)  were  referred  to  and  commented  on.] 

Mr.  Biggins,  Q.C.,  and  Mr.  Langley,  for  the  respon- 
dent, were  not  called  on  to  address  the  House. 

(0  1  Sw.,  114  ;  8  Sw.,  507.  Republic  of  Peru  v.  Weguetin,  Law  Rep., 

(*)  Law  Rep.,  2  Ch.  Ap.,  682 ;  see  also     20  Eq.,  140. 
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The  Lord  Chancellor  (Lord  Caims) :  My  Lords,  this 
appeal  comes  before  your  Lordships  from  the  Court  of 
Chancery  upon  a  question  of  practice,  and  upon  a  question 
of  practice  alone ;  perhaps  I  should  be  more  correct  in  say- 
ing upon  two,  if  not  three,  points  of  practice ;  and  I  prefer 
to  take  them  in  succession  for  the  few  observations  I  have 
to  make. 

My  Lords,  your  Lordships  are  called  upon  in  the  first 
place  to  decide  a  question  which  rarely  comes  before  this 
House  for  consideration,  namely,  whether  an  affidavit  as  to 
documents,  made  on  ^behalf  of  the  plaintiffs  in  a  suit  [142 
in  a  suit  in  chancery,  is  or  is  not  a  sufficient  affidavit.  STow, 
my  Lords,  I  own  I  have  no  doubt  at  all  that  upon  this  point 
the  decision  of  the  learned  Vice-Chancellor  was  entirely  cor- 
rect. A  foreign  Republic  was  suing  in  this  country.  Ac- 
cording to  the  ordinary  practice  of  tne  court  the  Republic, 
as  plamttflf,  was  called  upon  to  make  a  discovery  of  all 
documents  in  its  possession.  That  discovery  must  oe  made 
by  an  affidavit,  and  as  that  affidavit  cannot  be  made  by  a 
republic,  it  must  therefore  be  made  by  an  officer  of  the  Re- 
public ;  and  accordingly  the  Vice-Chancellor  directed  that 
a  full  and  sufficient  amdavit  should  be  made  by  an  officer 
or  officers  of  the  Republic.  Whether  the  affidavit  would 
be  full  and  sufficient  would  depend,  among  other  things, 
upon  who  was  the  officer  of  the  Republic  by  whom  it  was 
made.  Was  it  an  officer  who  would  know  anything  about 
that  of  which  he  was  speaking,  or  was  he  a  person  who, 
while  technically  an  officer  of  the  Republic,  would  really 
be  without  any  knowledge  whatever  on  the  subject  upon 
which  he  was  making  the  affidavit  ? 

My  Lords,  after  some  delay  the  officer,  the  person  selected 
to  make  the  affidavit,  was  the  Consul-Greneral  of  the  Re- 
public in  England.  He  knew  nothing  at  all  about  the  doc- 
uments, which  were  abroad.  What  he  knew  was  this,  that 
a  certain  number  of  documents  had  been  sent  home  to  Eng- 
land, and  those  of  course  he  could  accurately  specify  as 
being  in  England.  But  the  material  Doint  upon  which  his 
information  would  be  important  would  be  not  as  to  the  doc- 
uments in  England,  but  by  way  of  negation,  for  the  purpose 
of  assuring  the  defendant  that  there  were  no  other  docu- 
ments abroad  relating  to  the  subject-matter.  Upon  that 
point  all  that  the  Consul-Greneral  could  say  was  this, 
that  to  the  best  of  his  knowledge,  information  and  belief, 
there  were  no  such  other  documents.  Of  course  that  could 
be  merely  such  information  as  was  sent  to  him.  Personal 
knowledge  of  the  subject  he  did  not  profess  to  have,  and 
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from  the  nature  of  the  oase  he  could  not  have.  The  Vice- 
Chancelloi:  thought  that  that  was  not  the  full  and  sufficient 
affidavit  which  he  had  desired  from  an  officer  of  the  Re- 
public. If  I  had  any  hesitation  in  coming  to  that  conclu- 
sion, I  should  doubt,  very  much,  the  propriety  of  differing 
from  the  judge  who  nad  the  whote  control  and  administra- 
1431  tion  of  the  case.  But,  *my  Lords,  I  own  that  my 
mind  goes  entirely  with  that  of  the  Vice-Chancellor  in  say- 
ing that  I  think  tne  Consul-General  was  not  the  proper  offi- 
cer of  the  Rpepublic  to  make  the  affidavit,  but  that  some 
person  on  the  spot,  so  far  as  I  could  see,  would  have  been 
the  proper  person  to  make  the  affidavit. 

Now,  my  Lords,  farther  than  that,  the  affidavit  being  in- 
sufficient, there  arises  the  questions  of  the  course  taken  by 
the  court  as  to  this  suit.  Three  different  opportunities  hav- 
ing been  given  of  making  this  affidavit,  and  it  not  having 
been  made,  there  was  an  order  of  the  court  made  by  the 
Vice- Chancellor,  and  confirmed  by  the  Lords  Justices,  that 
for  default  of  the  affidavit  the  bill  should  be  dismissed,  and 
a  sum  of  money  which  had  been  standing  at  a  particular 
bank  to  the  account  of  an  intestate  represented  by  thd  de- 
fendant, should  be  repaid  to  the  defendant  as  representing 
that  intestate,  and  as  having  a  previous  and  prior  claim  to 
the  money.  Mj  Lords,  it  has  been  questioned  whether  such 
an  order  was  within  the  jurisdiction  and  competence  of  the 
Court  of  Chancery. 

My  Lords,  I  have  not  a  shadow  of  a  doubt  upon  that 

Soint.  I  hold  it  to  be  clear  and  well  established  that  the 
ourt  of  Chancery  has,  in  the  first  place,  jurisdiction  to  stay 
all  proceedini^s  in  a  cause  until  the  plaintiff  has  made  any 
discovery  which  he  is  called  upon  by  the  order  of  the  court 
to  make.  But,  my  Lords,  ii  the  Court  of  Chancery  has 
power  to  stay  proceedings  until  a  discovery  is  ipade,  is  it  to 
go  on  constantly  staying  those  proceedings  and  to  go  no 
farther?  And  above  all,  is  that  to  be  the  only  course  open 
to  it  where  something  has  been  impounded.  •  Some  money 
taken  possession  of,  the  appropriation  of  which  may  be  ex- 
tremely inconvenient,  indeed  may  be  ruinous  to  the  person 
from  whose  hands  it  is  taken?  Can  anything* be  supposed 
more  calculated  to  lead  to  injustice  and  wrong  than  that 
money  should  be  taken  and  impounded  in  the  Court  of 
Chancery  upon  a  case  alleged  by  a  plaintiff,  which  might 
be  displaced  by  documents  in  his  possession,  and  that  he 
all  the  while  is  to  hold  his  suit,  retain  the  money  in  court, 
and  refuse  to  divulge  the  documents  which  would  overthrow 
the  title  he  has  alleged  ?    My  Lords,  that  of  course  is  an  ex- 
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treme  case.  I  do  not  say  it  is  the  case  before  your  Lord- 
ships, bat  it  shows  that  the  jaiisdiction  of  the.  Court  of 
Chancery  *cannot  be  limited  to  a  mere  stay  of  pro-  [144 
ceedin^s.  The  Court  of  Chancery  must  have  of  necessity 
the  right  to  go  farther,  and  to  say  that  after  a  proper  inter- 
val the  proceedings  which  have  been  stayed  shall  be  alto- 
gether expelled  from  the  court,  and  any  property  which  the 
court  has  taken  possession  of,  be  restored  to  the  fierson 
from  whom  it  was  taken.  Therefore,  my  Lords,  upon  the 
general  and  abstract  question,  I  entertain  no  doubt  that  it 
was  within  the  jurisdiction  of  the  Court  of  Chancery  to  dis- 
miss this  bill  for  default  of  proper  discovery. 

Then,  my  Lords,  another  question  would  arise,  whether, 
in  the  discretion  of  the  court,  a  proper  length  of  time,  and 
proper  opportunities  had  been  allowed  to  the  plaintiff  Rte- 

Fablic  to  make  the  discovery.  My  Lords,  upon  that  point 
certainly  should  be  extremely  unwilling  that  your  Lord- 
ships, upon  a  mere  question  of  discretion,  should  open  what 
has  been  done  first  by  the  primary  judge,  and  then  sustained 
by  the  unanimous  decision  of  the  Court  of  Appeal  in  Chan- 
cery: The  judge  of  first  instance,  the  Vice-Chancellor,  and 
the  learned  judges  of  the  Court  of  Appeal,  in  a  case  of  this 
kind  must  be  very  much  better  qualified  to  judge,  than 
your  Lordships  can  be  in  this  House,  how  far  in  their  dis- 
cretion latituae  should  be  allowed,  and  how  far  time  should 
be  ^iven  to  a  plaintiflE  under  these  circumstances.  I  do  not 
desire  to  say  whether,  if  it  had  fallen  to  me  in  the  first  in- 
stance to  deal  with  this  case,  or  to  sit  upon  it  as  a  member 
of  the  Court  of  Appeal  in  Chancery,  I  might  or  might  not 
have  granted  a  greater  latitude  to  the  plaintiff  and  greater 
indulgence  in  point  of  time.  My  Lords,  I  think  that  ihe 
main  point  which  your  Lordships  have  to  consider  is,  was 
the  order  within  the  jurisdiction  of  the  Court  of  Chancery ; 
and  if  you  thigk,  as  1  believe  you  will,  that  it  was  within 
the  inrisdiction,  then  I  should  hold  that  the  discretion  hav- 
ing been  exercised  bv  the  unanimous  decision  of  the  Vice- 
Chancellor  and  of  the  Lords  Justices,  it  would  indeed  be 
contrary  to  the  practice  wliich  I  have  known  to  prevail  in 
your  Iiordships  House,  if,  upon  a  question  of  discretion 
alone,  you  were  to  adopt  a  dlfiferent  course  here  and  enlarge 
a  latitude  which  those  learned  persons  have  thought  has 
been  already  suflSciently  given  to  a  plaintiff. 

1  therefore  move  your  Lordships  that  this  appeal  should 
be  dismissed  with  costs. 
*LoRD  Chelmsford  :    I  entirely  agree.  [145 

Lord  Hatherley  :    My  Lords,  I  have  no  doubt  whatever 
15  Eng.  Rep.  7 
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(and  I  think  I  ought .  to  express  as  much)  with  respect  to 
the  general  doctrine.  All  tnat  we  have  to  consider  in  this 
case  is  as  to  the  power  of  the  court  to  deal  with  a  plaintiffs 
suit  in  such  a  manner  as  is  consonant  with  the  justice  of  the 
case.  My  Lords,  it  is  by  no  means,  I  think,  a  case  of  first 
impression,  that  when  any  step  ought  to  be  taken  in  the 
cause,  which  in  the  judgment  of  the  court  is  necessary  to  be 
taken,*  in  order  to  facilitate  the  decision  of  the  cause,  the 

})arty  in  default  in  taking  that  step,  if  he  be  the  plaintiff,  is 
iable  to  have  his  bill  dismissed,  whatever  be  tne  ground, 
technically,  upon  which  that  may  occur,  whether  it  be  that 
he  has  not  brought  his  witnesses  at  the  right  time,  whether 
it  be  that  he  has  not  taken  any  other  step  in  the  suit  ac- 
cording to  the  time  prescribed  by  the  orders  of  the  court,  or 
whether  it  be  that  from  his  neglecting  to  perform  something 
which  he  was  ordered  by  the  court  to  perform,  and  which 
the  court  thinks  is  essential  to  tha proper  and  just  considera- 
tion of  the  cause,  the  court  may  take  the  step  in  the  cause 
which  it  has  taken  here,  and  say.  If  you  delay  your  cause 
so  that  it  cannot  be  brought  to  a  hearing  because  you  are  in 
default,  we  shall  direct,  in  case  of  your  farther  default  in 

f^roceedinff  to  expedite  it,  that  the  bill  shall  be  dismissed, 
f  money  has  been  paid  into  court,  it  is  a  matter  of  course, 
I  had  almost  said  of  every  dav  practice,  for  the  court,  upon 
the  dismissal  of  the  bill  on  the  hearing,  to  direct  that  the 
money  which  has  been  paid  into  court  shall  be  repaid  to  the 
person  who,  having  paid  the  money  into  court  to  await  the 
event  of  the  suit,  ana  the  suit  being  delayed  by  the  default 
of  the  plaintiff,  is  entitled  to  ask  that  the  money  shall  be 
repaid  to  him. 

My  Lords,  as  respects  the  special  affidavit  which  was 
made  in  this  case,  I  cannot  have  any  doubt  whatever  that 
it  was  insufficient,  having  regard  to  the  position  of  the  par- 
ties. If  a  defendant,  simpliciter^  one  of  the^ersons  directly 
concerned,  is  asked  to  make  an  affidavit  as  to  the  state  of 
documents  in  his  possession,  then,  whatever  be  the  state  of 
146]  the  documents  within  his  own  knowledge,  *he  is  an- 
swerable, upon  his  oath,  to  state  what  he  knows  upon  that 
subject,  and  when  he  swears  that'  there  were  such  and  such 
documents  and  no  others,  that  oath  is  all  that  the  person 
asking  the  discovery  of  documents  is  entitled  to.  But  if  he 
is  not  a  person  who  himself  has  charge  of  those  documents, 
as  an  officer  of  a  corporation,  or,  as  in  this  case,  an  officer 
of  a  Republic,  he  must  state  what  are  his  sources  of  knowl- 
edge, what  his  means  of  information  are,  and  it  is  not  enough 
for  him  to  say,  '*To  the  best  of  my  belief  these  are  ^11  the 
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docaments  that  can  be  had,''  when  it  may  not  be  any  part 
of  his  duty  to  know  anything  whatever  upon  the  subject. 
If  he  has  not  explained  that  properly  and  sufficiently,  the 
court  has  not  that  which  it  requires,  and  which  it  has  a  right 
to  have,  namely,  the  sanction  of  the  oath  of  the  proper  offi- 
cer acting  on  behalf  of  the  plaintiff  (in  this  suit  the  Republic 
of  Liberia)  that  those  are  all  the  documents.  The  Consul- 
General  says  that  these  are  all  the  documents  in  this  coun- 
try, but  it  appears  from  the  correspondence  which  has  since 
been  going  on  that  there  are  many  other  documents  in 
Liberia,  But  it  is  said  that  owing  to  the  circuriistances 
which  were  stated  at  the  bar,  namely,  that  there  are  no  so- 
licitors there,  and  no  persons  skilled  in  matters  connected 
with  the  administration  of  law  and  getting  up  cases  like  the 

f)re8ent,  and  that  owing  to  the  want  of  skill  on  the  part  of 
ocal  parties,  the  documents  cannot  be  arrived  at  or  enu- 
merated. That  being  so,  it  becomes  all  the  more  necessary 
that  steps  should  be  taken  by  some  competent  person  hav- 
ing proper  skill,  and  that  the  matter  should  not  be  left  to 
an  officer  in  this  country,  however  competent  he  may  be  in 
other  respects,  who  happens  to  be  the  person  carrying  on 
the  affairs  of  the  Repuolic  here  as  the  Consul-General.  He 
cannot,  as  it  appears  to  me,  from  the  information  before  us, 
be  taken  to  be  toe  depositary,  or  to  be  the  person  properly 
informed  of  the  documents  which  the  Republic  possesses  in 
relation  to  this  particular  suit. 

It  seems  to  me,  therefore,  my  Lords,  in  every  point  of 
view,  that  the  order  from  which  this  appeal  is  presented  is 
correct,  and  whatever  degree  of  hardship  there  may  be  in 
consequence  of  the  time  having  been  unusually  short  which 
was  given  for  the  production  of  this  affidavit,  still  that  is  a 

Joint  we  should  hardly  deal  with.  It  is  a  matter  for  the 
iscretion  of  the  judges  of  the  two  *courts,  and  they  [147 
have  exercised  their  discretion  upon  it.  Therefore  all  we 
can«do  upon  the  present  occasion  is  to  dismiss  the  appeal 
with  costs. 

Lord  O' Hag  an  :  My  Lords,  I  wish  merely  to  add  that  I 
quite  concur  with  the  view  of  the  learned  v  ice-Chancellor, 
who  seems  to  have  acted  in  this  case  at  once  with  strict  jus- 
tice and  much  consideration  towards  the  appellants.  His 
order  was  made  on  the  24th  of  April,  1874;  and  repeated 
opportunities  of  compliance  with  it  were  offered,  from  time 
to  time,  until  the  28th  of  July,  1875,  which  was  fixed  by 
the  Lords  Justices  as  the  latest  day  for  the  filing  of  the 
necessary  affidavit.  The  appellants,  although  in  a  distant 
country,  could  undoubtedly  have  fulfilled   the  duty  cast 
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upon  them  during  that  considerable  period,  but  they  failed 
to  do  SO,  and  it  was  for  the  learned  judge  to  consider,  in  his 
discretion,  whether  the  proceedings  could  properly  be  farther 
delayed,  and  the  large  sum  oi  money,  which  had  been 
attached,  longer  detained  in  court.  He  resolved  the  ques- 
tion in  the  negative,  and  that  on  no  light  or  technical 
ground— as  has  been  represented  at  the  bar — but  for  very 
substantial  reasons.  The  affidavit  was  in  no  way,  In  the 
judgment  of  the  Vice-Chancellor,  '*full  and  sufficient," 
according  to  the  terms  or  the  spirit  of  his  order,  and  he  exer- 
cised, I  tnink,  his  undoubted  jurisdiction  in  dismissing  the 
bill,  for  pertinacious  disregard  of  it.  Such  a  jurisdiction 
must  be  inherent  in  a  court  of  equity  ;  and,  indeed,  the  sug- 
gestion impeaching  its  existence  was  very  faintly  urged  by 
the  learned  counsel  for  the  appellant.  The  point  was  not 
argued,  and  was  not  arguable.  The  power  of  the  court  to 
do  what  has  been  done  was  ample ;  and  I  agree  with  my 
noble  and  learned  friends,  that  your  Lordships'  House  can- 
not properly  interfere  with  the  mode  of  its  discretionary 
exercise. 

I  am,  therefore,  of  opinion  that  the  appeal  must  .be  dis- 
missed. 

Order  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 
Lords^  Journals,  21st  February,  1876. 

Solicitor  for  the  appellant :  Edward  Smith. 
Solicitor  for  the  respondent :  Mtix  &  Go. 
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174]  *MoRBis  Robert  Syers,  Appellant ;  and  Dai^iel 
Backhouse  Syers  and  Edward  Louis  Paraire,  Re- 
spondents. 

Loan — Partnership— 2S  dt  29  Vict  c.  SQ^-Sale  of  Btmnesx. 

A.,  in  June,  1869,  borrowed  £260  from  B.,  and,  at  the  time,  signed  a  paper  in 
the  following  words  :  "  In  consideration  of  the  sum  of  £260  this  day  paid  to  me, 
I  hereby  undertake  to  execute  a  deed  of  copartnership  to  you  for  one-eighth  share 
in  the  profits  of  the  Oxford  Music  Hall  and  Tavern,  to  be  drawn  up  under  the  Lim- 
ited Partnership  Act  of  the  28  <fe  29  Vict.  c.  86,  called  an  *  Act  to  amend  the  Law  of 
Partnership:'" 

Beld,  that  this  paper  (which  contained  no  provision  as  to  the  date  or  duration  of 
the  partnership)  constituted  a  partnership  at  will ;  and  that  it  was  not  put  an  end  to 
by  a  letter,  dated  in  August,  1872,  in  which  A.  promised  to  repay  B.  on  the  1st  of 
September,  1872,  the  principal  sum  together  with  interest  thereon  (treating  it  only 
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as  a  loan)  such  as  should,  as  on  a  calculation  of  one;-eighth  of  the  profits,  be  found  to 
be  due  to  B.  on  that  day.  This  letter  was  followed  by  a  tender,  which  was  not 
accepted.  . 

On  a  bill  filed  by  B.  for  specific  performance  of  the  agreement  to  execute  a 
♦partnership  deed  for  one-eighth  share  of  the  profits,  A.  put  in  an  answer  in  [175 
which  he  denied  that  there  had  been  a  partnership  at  all,  but  submitted  that  if  any 
partnership  had  ever  existed  it  was  only  a  partnership  at  will,  of  one-eiehth  share 
of  tiie  profits  (payment  of  which  he  Offered  to  make),  and  he  submitted  that  thU 
partnership  had  been  determined  by  the  letter  of  August,  1872  : 

Held,  that  it  had  not  been  determined  by  that  letter,  but  tliat  the  answer  had  the 
effect  of  putting  an  end  to  it;  and  that  accounts  must  be  directed  to  be  taken  as  up 
to  the  day  of  filing  the  answer,  and  that  these  accounts  must  include  the  princi- 
pal, the  eighth  share  of  the  profits,  and  also  the  eighth  share  of  the  assets  up  to 
that  dan^. 

Per  Th£  Lord  Chancellor  (Lord  Cairns) :  A  copartnership  in  profits  is  a  copart- 
nership in  the  assets  by  which  the  profits  are'made. 

Per  Lord  Chklmsford  :  In  order  to  bring  a  case  within  the  28  A  29  Vict  c.  86, 
there  must  be  a  contract  in  writing,  and  the  document  must  show  on  the  face  of  it 
that  the  transaction  is  one  of  loan :  and  parol  testimony  to  vary  it  is  inadmis- 
sible. 

In  a  case  like  the  present  the  Court  of  Chancery  has  power,  in  its  discretion,  to 
grant  either  a  sale  of  the  undertaking  as  a  going  eoncern,  or  a  proposal  for  a  pur- 
chase (by  the  holder  of  the  soven-eignth  share)  of  the  one-eighth  share  mentioned 
in  the  agreement.  The  House,  under  the  circumstances  here,  adopted  the  latter 
course. 

The  decrees  of  the  court  below  varied  accordingly,  and  the  cause  was  remitted  to 
be  desdt  with  according  to  the  order  of  the  House. 

This  was  an  appeal  against  an  order  of  the  Lords  Justices 
which  had  varied  a  previous  order  of  Vice-Chancellor 
Bacon. 

The  appellant  was  the  lessee  of  the  music  hall  in  Oxford 
Street  known  as  **The  Oxford,"  and  of  '*The  Boar  and 
Castle"  tavern  adjoining.  The  music  hall  was  established 
in  1869.  Mr.  Paraire  was  a  receiver  appointed  under  cer- 
tain deeds,  which  it  is  not  necessarv  to  consider.  Shortly 
before  the  actual  opening,  the  appellant,  being  in  want  of  a 
sum  of  ready  money,  applied  to  his  brother,  Daniel  B. 
Syers,  the  respondent,  for  an  advance  of  £260.  That  re- 
spondent drew  up  a  paper  which  was,  in  form,  addressed 
to  himself,  and  was  duly  signed  by  the  appellant.  It  was 
dated  the  8th  of  June,  1869,  and  was  in  the  following  terms: 
''  In  consideration  of  the  sum  of  £250  this  day  paid  to  me, 
I  hereby  undertake  to  execute  a  deed  of  copartnership  to 
you  for  one-eighth  share  in  the  profits  of  the  '  Oxford  Music 
Hall  and  Tavern,'  to  be  drawn  up  under  the  Limited  Part- 
nership Act  of  28  &  29  Vict.  c.  86,  called  an  '  An  act  to 
amend  the  Law  of  Partnership.' "  The  money  was  ad- 
vanced, and  the  speculation  became  successful. 

The  respondent  Syers  afterwards  claimed  to  have  a  deed 
of  *partnership  executed,  and  a  deed  was  drawn  up  [176 
on  his  behalf,  but  the  appellant  refused  to  execute  it.  On 
the  20th  of  August,  1872,  the  appellant  wrote  to  his  brother 
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a  letter  in  which  he  said :  *'  I  now  write  to  say  I  will  repay 
you  the  two  hundred  and  fifty  pounds  which  you  lent  me 
previous  to  my  opening  the  'Oxford,'  on  the  Ist  of  Septem- 
ber next,  and  will,  at  once,  have  estimated  the  profits  of  the 
'  Oxford '  up  to  that  date,  and,  when  ascertained,  if  any, 
will  pav  to  you  that  proportion  to  which  you  are  entitled 
from  the  document  whicjh  I  signed  when  you  lent  me  the 
money,  and  so  put  an  end  to  the  transaction  and  all  unpleas- 
antness between  us  resulting  from  it.  Yours,  aJBEectionately, 
M.  R.  Syers." 

In  accordance  with  this  letter  (and  before  the  day  named 
in  it),  a  tender  was  made  of  the  £250,  and  a  promise  to  have 
the  accounts  at  once  made  up  was  given,  but  the  respondent 
refused  to  receive  the  money,  and  on  the  31st  of  August 
filed  his  bill  against  the  appellant,  claiming  in  substance  to 
be  a  partner  with  •  the  appellant  in  the  undertaking,  and 
praying  for  specific  performance  of  the  agreement  of  tlie  8th 
of  June,  1869,  and  for  an  account  and  for  farther  relief. 

On  the  21st  of  February,  1873,  the  appellant  put  in  his 
answer  insisting  that  the  money  was  advanced  by  way  of 
loan,  and  submitting  to  repay  it  to  the  respondent,  and  to 
account  for  and  pay  to  him  in  lieu  of  interest  thereon  one- 
eighth  share  of  the  profits  of  the  undertaking  up  to  the  time 
when  repayment  was  tendered,  and  submitting  larther,  that 
even  if  the  agreement  of  the  8th  of  June,  1869,  had  been 
(which  he  denied)  an  agreement  under  which  Daniel  Back- 
house Syers  was  to  become  a  partner  with  him,  Morris 
Robert  Syers,  iu  the  said  undertaking,  it  was  not  one  of 
which  the  court  could  enforce  specific  performance ;  and 
farther,  0iiat  even  in  that  case  it  constituted  at  the  utmost  a 
partnership  only  in  the  profits  of  the  business,  aiud  at  will, 
which  was  effectually  determined  on  the  1st  of  September 
by  the  notice  of  the  20th  of  August. 

In  May,  1873,  the  respondent  amended  his  bill,  and  made 
Mr.  Paraire  a  defendant,  and  prayed  that  he  might  be  re- 
strained from  paying  to  the  appellant,  and  that  the  appellant 
might  be  restrained  from  receiving,  any  sums  in  respect  of 
the  profits  of  the  undertaking. 

177 J  *The  sum  of  £995  had  been  paid  into  court  under  an 
order  of  the  court  made  without  prejudice  in  the  cause,  and 
by  a  subsequent  order  the  appellant  was  ordered  to  pay  from 
time  to  time  one-eighth  of  the  accruing  profits  of  the  under- 
taking. 

The  cause  was  heard  before  Vice-Chancellor  Bacon,  who, 
on  the  5th  of  March,  1875,  made  a  decree  declaring  that  the 
plaintiff,  D.   B.   Syers,  was,  under- the  agreement  of  June, 
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1869,  "a  partner  of  the  defendant  Morris  Robert  Syers  to 
the  extent  of  one-eighth  of  the  profits  of  the  music  hall  and 
tavern ;"  and  accounts  were  ordered  with  costs  as  to  both 
D.  B.  Syers  and  Mr.  Paraire. 

On  appeal,  the  Lords  Justices  varied  the  decree  by  strik- 
ing out  the  words  "  a  partner  of  thedefendant  Morris  Robert 
Syers  to  the  extent  of,"  and  inserting  in  lieu  thereof  the 
word  "entitled"  and  in  other  respects  affirmed  the  decree. 

This  appeal  'was  then  brought. 

Mr.  Sovihgate,  Q.C.,  and  Mr.  W.  Pearson,  Q.C.  (Mr.  H.  C. 
PAcar  was  with  them),  for  the  appellant :  The  letter  of  June, 
1869,  did  not  constitute,  nor  was  intended  to  constitute,  a  part- 
nership. The  word  ''partnership"  was  used  to  describe  a 
title,  not  to  take  the  profits,  but  to  take  a  sum  which  was  to  be 
calculated  at  one-eighth  part  of  what  those  profits  might  be. 
Of  course  it  was  expected  that  that  sort  of  arrangement  would 
give  the  respondent  more  than  he  would  obtain  oy  a  payment 
of  common  interest  on  the  sum  advanced.  The  respondent 
himself  showed  that  he  did  not  mean  to  engage  in  a  part- 
nership; for,  though  he  used  that  word,  he  took  care  to 
repudiate  its  effects  by  his  express  reference  to  what  he 
called  the  Limited  Partnership  Act,  which,  in  fact,  was  an 
act  that  was  intended  to  protect  persons  who  received  inter- 
est on  money  advanced  to  a  business,  or  already  invested  in 
it,  from  being  thereby  made  liable  as  partners.  This  trans- 
action was  merely  that  of  a  loan,  with  the  advantage  secured  ^ 
of  getting  a  greater  income  from  it  than  interest  on  a  loan 
would  give,  and  yet  without  incurring  any  partnership  lia- 
bility. If  there  was  any  pretence  to  give  it  the  character  of 
a  partnership,  it  could  only  be  a  partnership  at  will,  and 
that  had  been  dissolved  by  the  notice  contained  in  the  letter 
of  August,  1872.  The  appellant  had  tendered  the  payment 
of  all  that  could  really  be  *said  to  be  due  up  to  the  [178 
1st  of  September,  1872,  and  the  bill  ought  to  nave  been  dis- 
missed. The  terms  of  the  document  are  inconsistent  and 
incoherent,  and  specific  performance  of  the  terms  of  such  a 
paper  cannot  be  directed.  The  q uestion  of  the  real  inten- 
tion of  the  parties  can  be  tried  at  law. 

Mr.  Cotton,  Q.C.,  and  Mr.  T,  A.  Roberts,  for  the  respon- 
dent, relied  on  the  words  of  the  agreement  of  June,  1869, 
wliich  the  appellant  had  deliberately  signed,  and  which  con- 
stituted a  partnership  asto  the  one-eighth  share  of  the  profits 
and  assets.  Such  a  partnership  could  only  be  dissolved  by 
mutual  arrangement,  or  there  might  be  an  order  for  the  sale 
of  the  concern. 
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Mr.  Caldecott  appeared  for  Mr.  Paraire,  and  asked  for 
costs. 

Mr.  SoTdhgaie  replied. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  there 
id  no  question  that  the  dealing  between  the  two  litigants 
here — two  brothers — has  been  of  a  character  which  has 
caused  considerable  difficulty  as  to  what  may  be  exactly  the 
definition  of  their  relative  rights.  When  the  'case  came 
before  the  Vice-Chancellor,  he  made  a  decree  which,  as  far 
as  the  wording  of  the  decree  went,  declaimed  that  the  brothers 
were  partners,  because,  by  it,  the  court  declared  that  *'the 
plaintiff  was,  under  the  agreement "  made  between  them  in 
1869,  *'in  the  plaintiffs  bill  mentioned,  a  partner  of  the 
defendant  Moms  "  ''to  the  extent  of  one-eighth  of  the  profits 
of  the  music  hall."  But  then,  when  the  Vice  Chancellor, 
at  the  close  of  his*  judgment,  was  asked  by  the  counsel  this 
question,  *'Does  your  honor  treat  it  as  a  partnership  dis- 
solved?" the  Vice-Chanoellor  answered,  "No ;  I  treat  it  as 
^  purchase."  When  your  Lordships  refer  back,  however, 
to  the  decree  of  the  Vice-Chancellor,  you  find  that,  contrary 
to  what  is  usual  in  such  cases,  there  is  no  declaration  as*  to 
what  is  the  limit  or  duration  of  the  partnership,  or  as  to 
whether  it  is  a  partnership  at  will ;  nor,  on  the  other  hand, 
is  there  any  order  for  the  dissolution  of  the  partnership ; 
but  there  is  this,  which  is  certainly  not  very  usual,  an  order 
for  the  accounts,  which  must  be  accounts  of  the  profits  of 
the  partnership,  up  to  the  time  of  the  decree  apparently, 
179]  and  an  *order  for  payment,  without  saying  what  was 
to  be  done  for  the  future — whether  the  parties  were  to  lapse 
again  into  a  state  of  controversy  and  dispute,  or  whetner 
they  were  to  be  declared  to  be  connected  in  partnership  for 
any  particular  length  of  time,  n 

Then,  my  Lords,  when  the  question  came  by  appeal  before 
the  Lords  Justices,  their  Lordships  seem  to  have  been  pressed 
with  this  difficulty.  They  struck  out  from  the  decree  all 
reference  to  a  partnership,  and,  as  I  read  their  opinions, 
they  do  not  proceed  upon  the  footing  of  a  partnership. 
Lord  Justice  James  certainly  used  the  expression,  a  ^^qvxisi 
partnership,"  which  would  seem  rather  to  imply  that  there 
was  not,  at  all  events,  a  real  partnership  ;  but  Lord  Justice 
Mellish  appears  not  to  have  entertained  the  idea  of  a  part- 
nership, or  a  qtiasi  partnership,  at  all ;  but,  on  the  contrary, 
to  think  that  the  agreement  might  mean  an  agreement  under 
the  statute  of  28  &  29  Vict.  c.  86,  which  is  a  statute,  as  your 
Lordships  are  aware,  which  negatives  the  idea  of  th«  exist- 
ence of  a  partnership.     Accordingly,  the  decree,  as  altered 
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by  the  Lords  Jastices,.  declared,  not  that  the  plaintiff  and 
the  defendant  were  partners,  but  that  the  plaintiff  was, 
under  the  agreement  of  the  8th  of  June,  1869,  entitled  to 
"one-eiffhth  of  the  profits  of  the  music  hall  called  'The 
Oxford," and  tavern  called  'The  Boar  a^nd  Castle,'  in  the 
bill  mentioned." 

My  Lords,  whatever  conclusion  your  Lordships  may  arrive 
at  upon  the  subject,  I  apprehend  that  it  is  impossible  that 
the  case  can  be  left  in  the  state  in  which  it  is  brought  up  to 
your  Lordships'  House.  You  will,  I  think,  have  t©  deter- 
mine whether,  on  the  one  hand,  there  is  a  partnership 
between  these  persons,  or,  on  the  other  hand,  if  there  is  not 
a  partnership,  whether  there  has  been  simply  a  contract  of 
loan  which  either  ranges  itself  under  the  provisions  of  the 
statute  to  which  I  have  referred,  or  is  a  contract  of.  loan 
which,  however  open  to  objection  by  an  outside  creditor,  is, 
at  all  events,  a  valid  contract  of  loan  between  these  parties. 

My  Lords,  fortunately  the  determination  of  this  question 
has  not  to  be  sought  for  through  any  number  of  documents. 
It  depends  upon  the  construction  of  one  document  alone, 
the  letter,  to  which  I  have  already  referred,  of  the  8th  of 
June,  1869 ;  and  to  the  construction  of  that  document  I 
now  invite  your  Lordships'  ^attention.  That  docu-  [180 
ment  is  addressed  by  the  appellant  to  the  respondent ;  it 
passed  between  them  just  before  the  tavern  or  place  of  enter- 
tainment in  question  in  Oxford  Street  was  opened,  and  it 
was  given  by  the  appellant  to  the  respondent  on  the  occa- 
sion of  the  respondent  furnishing  him  with  a  sum  of  £250 
for  the  purpose  of  starting  that  speculation.  It  runs  thus : 
[His  Lordship  read  it,  see  ante^  p.  175.] 

Now,  my  Lords,  the  first  observation  that  I  make  upon 
this  letter  is  this  :  whether  your  Lordships  take  it  to  be  a 
letter  pointing  to  a  partnership,  or  a  letter  pointing  to  a 
loan  ;  neither  in  the  one  case  nor  in  the  other  is  there  any 
term  specified  as  the  duration  of  the  partnership,  or  the  loan, 
as  the  case  may  be.  If  it  is  a  partnership,  it  is  a  partner- 
ship without  a  term,  that  is  to  say,  a  partnership  at  will. 
If  it  is  a  loan,  it  is  a  loan  without  any  term  being  specified 
for  its  duration,  that  is  to  say,  it  is  a  loan  which,  on  the  one 
hand,  may  be  called  in  at  any  time,  and,  on  the  other  hand, 
may  be  paid  oflf  without  any  notice. 

My  Lords,  I  asked  one  of  the  learned  counsel  who  argued 
the  case  at  your  Lordships'  bar,  whether  there  were  any 
words  whicli  they  could  point  to,  which  stipulated  for  any 
particular  duration  of  tiie  loan,  or  of  the  partnership,  as 
the  case  niiglit  be.  Mr.  Cotton  admitted  that  there  were  no 
15  En(k  Rep.  8 


58 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

[L.  R. 

1876 

Syers  v.  Syers. 

H.L.  (E.) 

such  words,  but  he  said  that  the  court  below  had  been  struck 
by  the  great  improbability  that  any  person  would  have  ad- 
vanced money  to  a  concern  of  this  kind  to  be  recompensed 
only  by  profits,  if  before  any  profits  were  earned  he  could 
be  paid  off  without  any  interest.  My  Lords,  it  is  danger- 
ous, I  think,  to  speculate  upon  what  we  may  suppose  would 
have  been  the  intention  of  the  parties  ;  but  even  upon  that 
suggestion  I  might  add  a  counter  suggestion,  that  it  might 
well  be  in  the  mind  of  the  person  advancing  the  money,  that 
he  did  not  desire  to  fetter  himself  as  to  the  right  to  call  in 
his  money,  because  the  business  might  turn  out  to  be  an 
unprofitable  one,  and  he  might  desire,  in  that  event,  before 
farther  loss  was  incurred,  to  get  back  the  capital  of  the 
money  he  had  advanced,  intact ;  and  he  could  not  be  free  to 
recall  this  capital,  his  money,  unless,  on  the  other  hand,  the 
person  to  whom  the  money  was  paid  was  free  to  pay  him  off 
at  any  time.  Therefore  I  submit  to  your  Lordships  that  we 
must  not  indulge  in  any  speculation  or  conjecture  as  -to 
181]  what  the  parties  *might  have  stipulated  for.  We 
must  look  at  what  they  have  stipulated  for,  and  we  find  that 
they  have  not  stipulated  for  any  specific  duration  of  this 
contract,  whatever  its  nature  may  be. 

Then,  my  Lords,  the  only  question  is,  what  is  the  con- 
tract ;  is  it  parnership,  or  is  it  loan  ?  There  again,  the  only 
difference  between  those  two  constructions  is  this :  if  it  is 
loan,  the  person  advancing  the  monejy,  the  plaintiff  in  the 
case,  the  respondent  at  your  Lordships'  bar,  is  entitled  to 
have  his  capital  back,  and  his  aliquot  share  of  the  profits 
made  in  the  business  up  to  the  time  of  the  repayment.  On 
the  other  hand,  if  it  is  partnership,  he  will  be  entitled,  if  the 
assets  are  sufficient,  not  merely  to  be  repaid  the  capital  sum 
he  has  advanced  and  his  aliquot  share  of  the  profits ;  but 
he  will  be  entitled  in  some  way  to  ascertain  with  regard  to 
the  assets  of  the  partnership,  whether  they  are  greater 
now  in  value  than  they  were. at  the  time  the  business 
commenced,  in  other  words,  whether,  if  this  business  were 
to  be  sold  as  a  going  concern,  after  paying  all  charges 
upon  it,  and  all  capital  brought  into  it,  there  will  be  a 
surplus  to  one-eighth  of  which  he,  as  a  partner,  will  be 
entitled. 

Now,  my  Lords,  I  repeat,  to  which  category,  of  partner- 
ship, or  01  loan,  is  this  agreement  to  be  assigned?  Your 
Lordships  have,  at  the  outset,  these  very  strong  and  dis- 
tinct words,  which  it  certainly  is  difficult  to  get  over,  "I 
hereby  undertake  to  execute  a  deed  of  copartnership  to  you 
for  one-eighth  share  in  the  profits  of   tlie  Oxford  Music 
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Hall."  The  expression  is  clear — it  is  to  be  a  '*  copartner- 
ship." But  then  it  is  said,  "But  it  is  only  to  be  a  copart- 
nership in  profits."  A  copartnership  in  profits,  as  we  all 
know,  is  a  copartnership  in  those  assets  by  which  the  profits 
are  made  ana  produced.  If,  therefore,  your  Lordships  are 
to  take  the  first  part  of  this  letter  as  containing  the  govern- 
ing idea,  it  is  a  letter  stiDulating  for  a  copartnership.  But 
then  the  second  part  of  tne  letter  bears  in  a  different  direc- 
tion. The  deed  of  copartnership  is  "to  be  drawn  up  under 
the  Limited  Partnership  Act  of  28  &  29  Vict.  c.  86,  called 
'  An  act  to  amend  the  Law  of  Partnership.' "  Now  if  your 
Lordships  take  this  latter  clause  of  the  sentence,  not  regard- 
ing the  first  clause,  you  arrive  at  the  conclusion  that  the 
deed  is  to  be  drawn  up  in  conformity  with  that  act  of  Par- 
liament. But  that  act  of  Parliament  is  an  act  which  does 
not  contemplate,  *but  rather  negatives,  the  idea  of  a  [182 
partnership,  and  dwells  upon  the  theory,  not  of  a  partner- 
ship, but  of  a  loan.  Therefore  if  you  were  to  take  the  latter 
part  of  this  sentence  alone,  it  would  lead  you  to  a  conclu- 
sion in  favor  of  a  loan  and  not  of  a  pai-tnership. 

But,  my  Lords,  is  there  no  way  by  which  the  whole  of 
the  letter  may  be  reconciled  and  effect  given,  not  only  to  the 
first,  but  to  the  second  part  of  it  ?  Undoubtedly  the  letter 
is  inartificial  in  its  terms,  undoubtedly  it  has  been  drawn  up 
by  some  person  who,  clearly,  has  not  had  a  technical  knowl- 
edge of  law  and  of  legal  terms.  But  what  your  Lordships 
find  clear  is  this :  there  is  to  be  a  deed  of  copartnership,  and 
that  deed  is  to  be  drawn  up  in  some  way  that  will  carry  into 
it  the  governing  or  leadingidea  of  the  Limited  Partnership 
Act.  Now  the  Limited  Partnership  Act  was  an  act  the 
essence  of  which  was  that  it  gave  a  protection  against  out- 
side creditors.  It  provided  that  if  the  parties  between  them- 
selves stipulated  that  there  should  be  an  interest  in  profits 
without  any  interest  in  loss — without  any  complete  com- 
munity between  profits  and  loss — that  alone  should  not 
make  the  person  receiving  profits  in  that  wav  liable  to  out- 
side creditors.  My  Lords,  I  conceive  that  the  construction 
which  must  be  given  to  this  letter  is,  that  the  writer  of  it 
and  the  person  to  whom  it  was  addressed,  had  fastened  their 
minds  upon  that  idea.  They  wished  that  the  respondent 
should  have  profits  in  the  concern  but  should  not  bear  loss, 
and  in  that  way  the  idea  of  the  statute  would  have  effect 
given  to  it ;  but  with  that  they  wished  that  the  deed  should 
be  "a  deed  of  copartnership;"  a  deed  of  copartnership, 
therefore,  in  which  the  stipulation  in  substance  would  be 
tliat  the  owner  of  the  one-eiglith  of  the  profits  was  to  have 
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that  one-eighth  without  any  liability  to  be  subject  to  the 
losses  of  the  concern. 

My  Lords,  in  that  way,  effect  is  given  to  every  word  of 
the  letter,  and  I  cannot  myself  help  thinking  that  that  is 
really  what  the  parties  intended.  My  Lords,  if  that  is  so, 
there  is  a  partnership  at  will,  a  partnership  entitling  the 
respondent  to  one-eighth  of  the  profits  of  the  concern,  and, 
like  any  other  partner,  to  have  it  known  what  his  share  of 
the  assets  of  the  concern  may  be. 

My  Lords,  has  that  partnership  at  will  been  terminated  ? 
It  appears  to  me  that  it  clearly  was  terminated  when  the 
answer  was  put  in,  in  this  suit.  That  answer  indeed  at- 
183]  tempts  to  say  that  it*was  terminated  at  an  earlier 
period — that  it  was  terminated  by  a  letter  of  the  20th  of 
August,  1872.     But  when  your  Lordships  look  at  that  letter 

Jrovi  find  that  it  is  a  letter  going  entirely  upon  the  theory  of 
oan ;  offering  to  repay  the  money  as  a  loan  with  a  share  of 
profits  in  lieu  of  interest,  not  taking  any  notice  of  a  part- 
nership or  of  any  interest  in  assets,  but  rather  bearing  in 
opposition  to  the  idea  of  a  partnership.  I  cannot. see  how 
that  letter  could  of  itself  operate  as  a  dissolution  of  a  -psH- 
nership  which  was  repudiated  at  that  time.  But  the  answer 
appears  to  me  to  stand  upon  a  very  different  footing.  I 
will  noyb  read  the  answer,  for  your  Lordships  have  heard  it 
read,  but  what  it  says  in  substance  is  this:  "I,  the  defen- 
dant, as  a  matter  of  law  dispute  that  there  is  any  partner- 
ship. I  say  that  there  is  a  loan  and  nothing  but  a  loan ; 
but  if  there  is  a  partnership — if  that  point  is  decided  against 
me,  and  if  this,  which  is  a  question  of  law,  is  determined  in 
favor  of  my  opponent,  if  the  court  says  there  is  a  partner- 
ship— then  I  submit  that  it  was  effectually  determined  on 
the  1st  of  September  by  the  letter"  (which  I  before  men- 
tioned) ''of  the;  20th  of  August."  But  if  it  was  not  termi- 
nated by  that  letter,  there  is  in  this  answer  the  clearest 
intimation  that  the  will  of  the  partner,  at  whose  will  the 
partnership  was  constituted,  is  against  any  continuance  of 
the  partnership ;  and  whether  that  will  is  expressed  by  a 
letter  or  by  an  answer,  or  in  any  other  way,  is  immaterial. 
There  is  no  technicality,  no  magic  as  to  the  mode  of  expres- 
sion. There  is  here  the  clearest  intimation  given  bj^  the 
answer  that  if  there  is  a  partnership,  the  defendant  wishes 
it  no  longer  to  continue. 

Tlierefore,  my  Lords,  the  result,  in  my  opinion,  is,  that 
there  was  a  partnership,  but  that  that  partnership  was 
terminated  at  the  time  of  putting  in  the  answer.  My  Lords, 
it  is  very  true,  as  was  said  at  the  bar,  that  on  dissolving  a 


Vol  I.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  61 

H.L.  (E.)  Syere  t.  Syere.  1875 

partnership  of  this  kind  the  ordinary  course  would  be  for 
the  court  to  direct  a  sale  of  the  assets,  and,  if  necessary,  a 
sale  of  the  concern  as  a  going  concern,  and  to  give  libertjr 
for  proposals  to  be  made  by  either  party  to  purchase  it 
before  tne  judge  in  Chambers.  My  Lords,  those  provisions 
are  moulded  in  every  case  by  the  court  to  meet  the  circum- 
stances of  the  particular  case ;  and  it  appears  to  me  that, 
looking  at  the  nature  of  this  business,  and  looking  at  the 
very  small  interest  which  was  taken  in  it  bv  the  respondent, 
it  would  certainly  not  be  *desirable  in  this  case  to  [184 
have  a  sale,  or  to  bring  these  preniises  to  the  hammer  for  the 
purpose  of  ascertaining  what  sum  ou^ht  to  be  given  for 
them.  It  is  a  case,  therefore,  in  which,  if  a  decree  for  a  dis- 
solution had  been  made  in  the  first  instance,  I  apprehend 
that  the  court  would  have  thought-it  right  to  authorize  the 
owner  of  seven-eighths  of  the  concern  to  lay  proposals  for  a 
purchase  before  tne  judge  in  Chambers.  I  am  about  to  sub- 
mit to  your  Lordships  a  provision  which  will,  I  think,  in 
another  way,  ai'rive  in  substance  at  the  same  end. 
If  your  Lordships  agree  with  me,  vou  will,  in  the  first 

Elace,  reverse  the  decree  of  the  Vice-Cnancellor,  and  of  the 
ords  Justices,  and  substitute  the  decree  I  am  about  to 
read.  But  before  reading  that  decree  I  ought  to  mention 
that  the  costs  of  the  respondent  Paraire  ought,  I  think,  to 
be  disposed  of,  and  that  the  respondent  D.  B.  Syers,  who 
appears  to  have  brought  him  here  unnecessarily,  ought  to 
pay  his  costs.         ^ 

My  Lords,  I  would  propose  to  your  Lordships  to  declare 
that  under  the  terms  of  tne  Jetter  of  the  8th  of  June,  1869, 
the  respondent  became  entitled,  as  a  partner  with  the  appel- 
lant, to  one- eighth  share  of  the  profits  of  the  Oxford  Music 
Hall  and  Tavern  in  the  pleadings  mentioned ;  and  that  the 
pailnership  between  them  was  dissolved  at  and  from  the 
21sFof  February,  1873  (the  time  of  filing  the  answer  of  the 
appellant),  and  that  the  sum  of  £250  mentioned  in  the  said 
letter,  is  to  be  taken  as  capital  brought  by  the  respondent 
into  the  partnership  without  interest.  Then  there  will  be  a 
direction  to  take  an  account  of  the  receipts  and  payments  of 
and  respecting  the  said  music  hall  and  tavern,  and  of  the 
gains  and  profits  thereof,  from  the  8th  of  June,  1869,  down 
to  the  21st  of  February,  1873,  in  order  to  ascertain  the  plain- 
tiff's one-eighth  part  thereof.  Then  an  inquiry  what  sum 
would  represent  the  plaintiffs  one-eighth  share  in  the  value 
of  the  said  music  hall  and  tavern,  if  sold  as  a  going  concern, 
after  deducting  all  charges  thereon  and  all  liabilities  of  the 
business.     Then  on  payment  by  the  defendant  to  the  plain- 
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tiflf,  within  a  time  to  be  fixed  by  the  judge  in  Chambers,  of 
the  £250,  and  the  sums  coming  to  him  under  those  heads, 
Nos.  1  and  2,  which  I  have  read,  no  farther  accounts,  but  the 
defendant  to  pay  the  costs  up  to  the  hearing.  No  other 
costs  up  to  this  time.  The  costs  of  the  accounts  to  be 
185]  *in  the  discretion  of  the  judge  in  Chambers.  Then, 
if  the  payments  which  I  have  specified  are  not  made  by  the 
defendant,  direct  a  sale  of  the  hall  and  tavern  as  a  going 
concern,  and  a  division  of  the  assets  of  the  partnership  in 
the  usual  way,  with  liberty  to  apply  in  Chanabers  as  to  the 
form  of  such  direction.    • 

Lord  Chelmsford  :  My  Lords,  this  case  must  be  deter- 
mined entirely  upon  the  written  contract  between  the 
parties.  That  contract  is,  "Li  consideration  of  the  sum  of 
£260  this  day  paid  to  me,  I  hereby  undertake  to  execute  a 
deed  of  copartnership  to  you  for  one-eighth  share  in  the 
profits  of  the  Oxford  Music  Hall  and  Tavern."  So  far  the 
contract  is  perfectly  clear  in  its  terms,  but  then  it  goes  on 
to  provide  that  the  deed,  that  is,  the  deed  of  copartnership, 
is  '*to  be  dmwn  up  under  the  Limited  Partnership  Act." 
This  reference  to  the  Limited  Partnership  Act  shows  that 
the  parties  have  misunderstood  its  provisions.  They  appear 
to  have  thought  that  there  might  be  a  deed  of  copartnership 
in  terms,  but,  if  expressed  to  be  drawn  up  under  the  Limited 
Partnership  Act,  that  the  person  advancing  the  money 
would  not  be  completely  a  partner,  nor  be  responsible  as 
such. 

But  in  order  to  bring  a  case  within  ttfe  act  there  must  be 
a  contract  in  writing  ;  and  according  to  my  reading  of  the 
act  the  contract  must,  on  the  face  of  it,  show  that  the  trans- 
action is  a  loan.  The  1st  section  of  the  act  is  in  these  terms : 
"The  advance  of  money  by  way  of  loan  to  a  person  engaged 
in,  or  about  to  engage  in,  any  trade  or  undertaking  upon  a 
contract  in  writing  with  such  person  that  the  lender  "  "  Shall 
receive  a  share  of  the  profits,"  '*  shall  not  of  itself  constitute 
the  lender  a  partner"  '*  or  render  him  responsible  as  such." 
Now,  this  contract,  so  far  from  stating  that  the  agreement 
of  the  parties  was  for  a  loan,  states  the  direct  contrary. 
Its  terms  are  ''  in  consideration  of  the  sum  of  £260  this  day," 
not  lerd  but  ^^paid^  to  me,  I  undertake  to  execute  a  deed  of 
copartnership,^^  And  the  deed  of  copartnership  is  "to  be 
drawn  up  under  the  Limited  Partnership  Act."  But  such 
a  deed  could  not  be  so  drawn,  because  the  act  requires  a 
contract  in  writing  upon  the  footing  of  a  loan,  and  there  is . 
no  such  contract  between  the  parties.     And  parol  testimony 
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to  vary  the  tenns  of  a  written  ^instrument,  where  by  [186 
act  of  Parliament  it  must  be  in  writing,  is  inadmissible. 

Therefore,  my  Lords,  upon  these  short  grounds,  I  agree 
entirely  with  my  noble  and  learned  friend-aa  to  the  determi- 
nation of  this  appeal,  and  as  to  the  declarations  which  he 
has  proposed. 

Lord  Hatherley  :    My  Lords,  I  entirely  concur. 

There  is  no  doubt  some  diflSiculty  in  giving  a  precise  effect 
to  every  word  'contained  in  this  contract ;  but,  in  the  first 
place,  I  have  to  remark  upon  it,  that  such  a  diflSculty  will 
not  relieve  any  tribunal  from  the  duty,  if  possible,  to  give  a 
construction,  and,  as  far  as  the  words  will  admit  of  it,  a 
reasonable  and  coherent  construction  to  every  part  of  the 
instrument.  As  regards  a  part  of  the  case  which  has  been 
argued  before  us,  namely,  that  the  instrument  is  so  inco- 
herent that  the  parties  must  be  left  at  law  to  make  the  best 
of  it,  I  only  observe  that  that  is  the  last  resource  of  any 
court  before  which  a  question  of  construction  is  raised,  and 
that  the  first  duty  of  the  court  is  to  give  a  reasonable  con- 
struction if  possible. 

Farther  than  that,  it  was  said  that,  this  being  a  case  of 
specific  performance,  it  would  be  sufficient  for  those  who 
resisted  that  performance  to  say  that  the  instrument  itself 
was  doubtful,  and  that  one  understood  it  in  one  sense  and 
the  other  party  understood  it  in  another  and  a  different 
sense,  and  therefore  it  is  not  to  be  performed.  It  i&  a  good 
defence  to  a  bill  for  specific  performance  to  say  that  there 
was  a  mistake  in  fact  on  the  part  of  either  of  the  persons 
who  engaged  in  the  contract,  which  renders  it  inequitable 
that,  against  such  a  mistake  in  fact,  a  construction  should 
be  forced  upon  him,  which  he  was  unprepared  for,  in  conse- 
quence of  naving  been  misled  (not  necessarily  by  his  oppo- 
nent) as  to  the  circumstances  and  facts  of  the  case.  JSut 
there  is  nothing  of  that  kind  here. 

The  whole  question  in  the  present  case  turns  upon  the 
construction  of  the  document.  Both  sides  agree  that  it 
was  written  out  deliberately,  and  that  at  that  time  no  other 
construction  was  put  upon  it  than  such  as  it  might  bear 
when  properly  construed.  Therefore  one  approaches  the 
instrument  with  a  desire  to  make  it  ^intelligible  and  [187 
consistent  as  far  as  is  possible ;  and  it  seems  to  me  that  the 
first  part  of  it  is  intelligible  beyond  all  dispute.  It  begins 
thus :  "In  consideration  of  the  sura  of  £250  this  day  paid  to 
me."  This  does  not  necessarily  indicate  a  purchase  in 
itself,  because  a  sum  may  be  paid  either  in  the  way  of  pur- 
chase or  of  loan  ;  and  if  it  had  rested  there  the  case  might 
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have  been  left  in  dubio.  But  we  must  read  farther:  ''In 
consideration  of  the  sum  of  £260  this  day  paid  to  me,  I 
hereby  undertake  to  execute  a  deed  of  copartnership  to  you 
for  one-eiffhth  share  in  the  profits  of  tne  Oxford  Music 
Hall."  JSfothing,  of  course,  can  be  clearer  than  that  con- 
tract, as  far  as  it  has  yet  proceeded.  It  is  an  undertaking 
to  execute  a  deed  of  copartnership  of  one-eighth  share,  in 
other  words  to  sell  that  one-eighth  share  (that  is  the  only 
meaning  that  can  be  attributed  to  the  words,  as  far  as  they 
are  here  expressed),  in  this  business  which  I  have  in  hand, 
and  am  about  to  undertake.  I  introduce  these  last  words 
from  what  is  before  us  dehors  the  instrument,  showing  that 
the  business  was  at  that  time  about  tp  be  undertaken  and 
commenced. 

Then  it  proceeds  to  mention  that  which  has  occasioned  all 
the  difficulty  in  th,e  case,  and  that  is  that  this  deed  is  "  to  be 
drawn  up  under  the  Limited  Partnership  Act  of  28  &  29 
Vict.  c.  86,  called  'An  act  to  amend  the  Law  of  Partner- 
ship. ' ' '  That  undoubtedly  canno  t  possibl  y  be  done  literally, 
because,  as  has  been  pointed  out  oy  my  noble  and  learned 
friend  who  has  last  addressed  your  Lordships,  that  act 
would  point  to  something  entirely  different,  as  between  the 
parties  to  the  instruments  which  are  sanctioned  by  that  act,  • 
namely,  the  express  case  of  loans,  whether  loans  upon  which 
interest  is  to  be  paid,  or  loans  upon  which  in  lieu  of  interest 
anjr  specified  share  of  the  profits  of  the  partnership  is  given — 
a  circumstance  which  it;  is  said  expressly  is  not,  in  itself, 
to  constitute  a  partnership. 

But  I  think  that  a  reasonable  construction  to  be  put  upon 
that  phraseology,  as  connected  with  the  clear  and  indis- 
putable phraseology  in  the  first  portion  of  the  agreement, 
with  reference  to  selling  the  eightn  share,  is  that  which  has 
been  put  upon  it  bv  my  noble  and  learned  friend  on  the 
woolsack,  namely,  that,  inter  sCy  the  intention  of  the  parties 
was  that  the  person  who  became  entitled  to  this  one-eighth 
188]  share  should  not  be,  on  that  account,  liable  to  *losses 
as  between  the  two  parties  to  the  engagement.  They  could 
not  bind  the  external  world  or  creditors,  no  doubt,  by  any 
such  arrangement  between  themselves,  but,  as  between  them- 
selves, having  observed  that  there  were  cases  in  which,  under 
this  act  of  Parliament,  deeds  might  be  framed  whereby  those 
engaging  in  a  transaction  might  stipulate  that  the  profits  of 
the  concern  should  be  divided  between  them,  whilst  one  of  the 
parties  should  not  be  liable  to  loss, — having  seen  that  that  ar- 
rangement might  be  entered  into  when  the  deed  was  framed 
with  proper  care,  and  with  due  reft^rence  to  the  act  of  Parlia- 
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ment,  we  may  take  it  that,  as  far  as  they  comprehend  the  act, 
the  intention  of  the  parties  was  to  avail  themselves  of  that 
mode  of  proceeding.  If  they  could  have  done  so,  they  would 
doubtless  have  wished  to  extend  it  to  the  external  world, 
but  that  was  impossible.  As  between  themselves,  at  least, 
their  intention  was  that  one  party  should  have  one-eighth  of 
the  profits  of  the  concern,  without  being  liable  to  losses  to 
happen  in  respect  of  the  partnership,  i  mean  one-eighth  of 
the  profits,  of  course,  after  the  balance  of  profits  and  loss 
had  been  struck. 

My  Lords,  the  defect,  as  it  appears  to  me,  in  each  of  the 
decrees  is  this.  Having  now  read  through  the  contract, 
whether  it  be  a  contract  of  loan,  or  whether  it  be  a 
contract  of  partnership,  we  find  that  there  is  nothing 
whatever  to  limit  the  duration  of  the  loan,  nothing  what- 
ever to  express  the  duration  of  the  partnership.  Now 
according  to  the  general  law  in  such  cases,  no  term  being 
expressed,  either  side  would  be  at  liberty,  if  it  was  a  loan 
hy  x)ayment,  if  it  was  a  partnership  by  notice  of  dissolu- 
tion, to  put  an  end  to  this  engagement.  And  those  ai:gu- 
ments  which  are  adduced  to  your  Lordships  by  Mr.  Cotton 
to  satisfy  us,  and  which  seem  to  have  satisfied  the  courts 
below,  tnat  such  could  not  be  the  construction  of  the  agree- 
ment— ^because,  if  it  were  a  temporary  arrangement,  the 
money  might  be  called  back  the  next  day,  or  the  partner- 
ship might  be  broken  up  the  next  day— these  arguments 
really  seem  to  me  to  have  no  bearing  upon  the  case  what- 
ever, because  all  parties  entering  into  a  contract  of  partner- 
ship (the  case  is  one  which  is  continually  occurring  before 
the  courts)  have,  in  the  first  instance,  the  fullest  confidence 
in  each  other,  and  consequently  many  things  are  often  un- 
provided for,  which,  on  more  mature  ^reflection,  and,  [189 
perhaps,  on  the  advice  of  a  professional  man,  would  other- 
wise have  been  provided  for  m  the  contract.  Freq^uently  in 
very  large  concerns,  I  believe  I  may  say  in  some  ot  the  very 
largest  concerns  in  the  city  of  London,  partnerships  have 
been  entered  into  without  any  instrument  whatever,  and 
have  gone  on  for  years  and  years,  although  they  might 
have  been  determined  after  the  first  year  of  the  partnership, 
because  there  was  no  fixed  period  to  which  it  was  limited. 

Now  the  present  case  cannot  be  compared  to  the  case  of 
an  engagement  for  a  particular  adventure,  whether  an  ad- 
venture for  trading  in  cotton,  or  for  trading  in  iron,  or  the 
like.  Such  an  adventure  is  concluded  after  a  certain  time 
in  the  nature  of  things — it  is  wound  up,  and  the  profits  are 
ascertained.  But  with  regard  to  the  concern  we  are  discuss- 
15  Eng.  Rep.  9 
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ing — the  management  of  a  music  hall — there  is  no  such  nat- 
ural period  for  its  termination.  The  partnership  holds 
leasehold  premises  for  a  long  period — thirty-five  years — but 
it  is  agreed  by  Mr.  Cotton  that  the  plaintiff  had  no  means 
of  compelling  the  defendant  to  carry  on  the  business  for 
thirty-dve  vear^,  or  any  other  period  of  time.  If  that  had 
been  possible,  he  might,  on  the  same  principle,  supposing 
the  partnership  had  owned  a  fee  simple,  have  obliged  him, 
and  those  who  came  after  him,  to  carry  it  on  forever.  Of 
course  nothing  of  the  kind  could  be  done — no  person  could 
contemplate  anythling  so  unreasonable.  The  fact  of  the 
contracting  parties  having  omitted  to  specify  any  time  for 
the  duration  of  the  partnership  would  only  have  this  one 
result — the  partnership  would  go  on  probably  for  a  certain 
length  of  time,  but  not  perhaps  so  long  as  if  the  parties  had 
thought  of  stipulating  a  time, — which  they  have  not  done 
in  the  present  case.  However,  it  has  gone  on  for  these 
three  or  four  years.  Now  the  time  has  come  when  the  par- 
ties can  no  longer  agree,  and  it  is  necessary  to  put  an  end 
to  it ;  and  the  defect  of  the  decrees  which  we  nave  before 
us — the  decree  of  the  Vice-Chancellor  and  the  decree  of  the 
Lords  Justices  (I  saj  it  with  the  very  greatest  respect  for 
those  authorities) — is,  that  they  indicate  no  term  whatever 
to  the  arrangement,  whether  it  be  loan  or  partnership. 

And,  what  I  venture  to  say  is  a  very  unusual  and  extra- 
ordinary decree  is  granted,  for  it  orders  certain  accounts 
between  the  parties  to  ascertain  the  profits  and  loss,  without 
190]  saying  anything  *as  to  what  is  to  be  done  for  the  fu- 
ture, without  terminating  the  contract  between  the  parties. 
I  remember  in  old  times  it  was  held  by  Sir  John  Leach  that 
a  bill  was  demurrable  which  prayed  for  accounts  of  a  part- 
nership, without  praying  for  a  dissolution  of  it.  That  has 
been  modified  in  some  recent  cases,  but  the  principle  was,  that 
when  a  partnership  deed  not  specifying  a  term  is  brought 
before  the  court, — unless  there  were  some  very  unusual  cir- 
cumstances in  the  case,  or  some  unusual  contracts  had 
been  entered  into, — in  the  ordinary  state  of  partnership 
affairs  the  accounts  should  be  wound  up  and  the  transac- 
tion settled  once  for  all.  In  winding  up  a  transaction  of 
this  kind  with  regard  to  ascertaining  profits,  I  apprehend 
that,  whichever  way  the  decision  had  gone,  it  would  have 
been  necessary  to  do  that  which  my  noble  and  learned  friend 
on  the  woolsack  has  indicated ;  because  when  you  come  to 
terminate  a  matter  of  this  kind,  the  case  is  different  from 
what  has  been  going  on  during  previous  years.  During  pre- 
vious years  the  person  who  was  entitled  to  a  oae-eighth 
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share  has  been  content,  and  must  perforce  have  been  con- 
tent, to  take  the  profits  as  settled  by  those  who  are  engaged 
in  carrying  on  the  business  of  the  partnership,  whether  that 
amount  would  really  prove  to  be  the  full  amount  of  the 
profits  or  not,  the  profits  in  each  year  depending,  of  course, 
upon  the  stock-taKing  and  the  value  of  the  stock  taken  in 
each  year.  But  when  you  wish  to  bring  the  matter  to  a 
termination,  there  is  no  reason  why  the  person  wishing  to 
have  his  share  of  the  profits  should  be  content  with  taking 
the  amount  of  profits  in  that  way,  as  it  mav  have  been  de- 
clared by  the  managing  partner  for  himself  and  the  others 
who  have  been  engaged  with  him  in  the  partnership.  The 
plaintiff  says :  ''  I  want  now  to  have  the  whole  thing  wound 
up,  and  to  ascertain  what  at  this  moment  is  the  total 
amount  of  the  profits  made  by  this  concern  since  I  became 
engaged  with  you  in  it."  In  order  to  do  that,  whichever 
view  is  taken,  whether  it  was  a  loan  to  be  compensated  bv 
a  one-eighth  share  of  the  profits,  or  a  partnership,  the  prof- 
its of  which  were  to  be  divided,  in  either  case  the  valuation 
proposed  is  necessary. 

I  think,  my  Lords,  that  the  valuation  proposed  is  all  that 
under  the  circumstances  of  this  case  the  plaintiff  is  entitled 
to  ask.  I  do  not  think  he  is  entitled,  under  the  engage- 
ment he  has  entered  *into,  to  ask  for  a  sale  of  the  con-  [}Jdl 
cem,  regard  being  had  to  the  amount  of  his  interest  in  it 
and  to  the  nature  and  character  of  that  concern,  which  of 
course  the  Court  of  Chancery  is  always  bound  to  look  to, 
and  the  injury  that  might  result  from  having  a  sale  of  a 
business  of  such  a  description  as  this  is.  Under  these  cir- 
cumstances it  is  quite  competent  for  the  court  to  direct  such 
a  course  of  proceeding  as  has  been  sketched  out  by  my 
noble  and  learned  friend  in  the  decree  which  is  proposed 
now  to  be  made  by  your  Lordships ;  and  I  concur  in  that 
decree,  both  in  the  shape  in  which  it  is  drawn  up,  and  in 
the  principles  which  my  noble  and  learned  friend  on  the 
woolsack  has  enunciated  as  the  grounds  of  his  decision. 

Lord  O' Hag  an  :  My  Lords,  I  concur  entirely  in  the  con- 
clusion at  which  my  noble  and  learned  friends  have  arrived, 
and  I  do  not  propose  to  occupy  your  Lordships'  time  un- 
necessarily by  going  over  the  reasons  which  seem  to  me  to 
justify  that  conclusion.  I  will,  hov^ever,  say  that  I  had  in 
the  course  of  the  argument  considerable  doubt,  for  a  time, 
whether,  on  the  grounds  of  the  indefiniteness  of  the  agree- 
ment in  this  case,  and  some  indications  of  mutual  mistake 
between  the.  parties  to  it,  which  were  forcibly  pressed  on 
our  attention  by  Mr.  Pearson,  it  is  properly  the  subject  of 
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intervention  by  a  court  of  equity.  But  I  agree  with  my 
noble  and  learned  friend  who  last  addressed  ^our  Lordships 
that  it  behooves  us,  if  possible,  to  deal  with  the  matter 
effectively,  and  prevent  the  necessity  of  farther  litigation. 
I  think  the  reasons  sugjgested  by  Mr.  Cotton  warrant  us  in 
doing  so ;  and,  construing  the  document  according  to  the 
fair  interpretation  of  its  terms  and  with  reference  to  the  cir- 
cumstances on  which  it  originated,  but  not  with  reference 
to  mere  parol  statements,  which,  though  much  urged  in 
argument,  cannot  legitimatelv  help  us  to  understand  it,  I 
am  of  opinion  the  solution  of  the  diflSculties  proposed  by 
my  noble  and  learned  friend,  the  Lord  Chancellor,  may  be 
properly  accepted  by  your  Lordships.  I  do  not  say  that, 
to  my  mind,  that  solution  is  entirely  satisfactory,  and  I 
cannot  fail  to  adopt  it  with  some  hesitation  when  I  find  it 
in  conflict  with  the  judgments  of  the  learned  judges  of  the 
courts  below,  which,  however,  are  also  materially  in  con- 
flict with  each  other. 

192]  *The  agreement,  drafted  by  an  unskilled  hand  and 
marked  by  much  obscurity,  ma)r  be  differently  regarded  \^y 
different  minds,  and  whether  it  imports  a  partnership,  or  a 
loan,  or  some  tertium  quid  partaKing  of  the  character,  of 
both,  as  seems  to  have  been  indicated  in  one  of  the  judg- 
ments, we  can  scarcely,  perhaps,  determine  with  perfect 
clearness.  But  having  regard  to  the  express  undertaking 
*'to  execute  a  deed  of  copartnership,"  it  seems  reasonable 
to  hold,  with  the  Vice-Chancellor,  that  the  plaintiff  and  the 
defendant  Syers  were  constituted  partners,  at  least  as  be- 
tween themselves,  although  their  subsequent  reference  to  the 
act  of  the  28  &  29  Vict.  c.  86,  shows  that  they  meant  their 
partnership  to  be  peculiar  in  its  nature  and  limited  in  its 
extent.  And  if  they  were  partners,  their  relations  as  such, 
not  binding  them  to  each  other  for  any  deflnite  period,  may 
fairly  be  taken  to  have  been  dissoluble  at  will,  and  to  have 
been  effectually  dissolved,  as  has  been  shown  already  by 
my  noble  and  learned  friends.  In  whatever  light  the  trans- 
action may  be  regarded,  as  constituting  partnership  or  loan 
of  a  special  kind,  I  concur  with  them  in  rejecting  as  un- 
reasonable a  construction  which  would  give,  in  consider- 
ation of  the  sum  advanced,  an  interest  in  a  business,  such 
as  we  are  dealing  with,'  of  indefinite  duration,  incapable  of 
being  terminated  at  any  ascertainable  period,  and  difficult, 
if  not  impossible,  to  be  maintained  in  tne  various  probable 
contingencies  which  have  been  pointed  at  in  the  progress  of 
the  discussion. 
On  the  whole,  I  repeat  that  I  think  the  proposed  solution 
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of  the  difficulties  of  the  case  is  the  most  acceptable,  as  being 
most  in  accordance  with  the  language  of  the  parties,  and 
best  calculated  to  do  justice  to  both ;  and  I  concur  in  the 
suggestions  of  my  noble  and  learned  friend  on  the  woolsack, 
as  well  with  reference  to  the  form  of  the  decree  as  to  the 
costs  of  the  proceedings. 

The  following  Order  was  afterwards  entered  on  the  Jour- 
nals: 

That  the  order  of  the  Lords  Justices  of  the  7th  of  May, 
1875,  be  reversed;  and  it  is  herebv  declared,  that 
under  the  terms  of  the  letter  of  the  8th  of  June, 
1869,  the  respondent  Daniel  Backhouse  Syers  be- 
came entitled,  as  a  partner  with  the  appellant,  to 
one-eighth  share  of  the  Oxford  Music  Hall  and 
*Tavern,  in  the  pleadings  mentioned,  and  of  [193 
the  profits  thereof,  and  that  the  partnership  between 
them  was  dissolved  at  and  from  the  21st  of  Febru- 
ary, 1873  (the  time  of  filing  the  answer  of  the  appel- 
lant), and  that  the  sum  of  £250  mentioned  in  the 
paid  letter  is  to  be  taken  as  capital  brought  by  the 
said  respondent  Daniel  Backhouse  Syers  into  the 
partnership;  and  it  is  farther  Ordered  and  Di- 
rected,— 
1°.  That  an  account  be  taken  of  the  receipts  and 

aments  of  and  respecting  the  said  music 
and  tavern,  and  of  the  gains  and  profits 
thereof  exhibited  by  the  account  so  to  be 
taken,  from  the  8th  of  June,  1869,  down  to 
the  21st  of  February,  1873,  and  of  what  is 
coming  to  the  respondent  Daniel  Backhouse 
Syers  for  and  in  respect  of  his  one-eighth 
part  thereof,  having  regard  to  what  he  has 
already  received  on  account. 

2°.  That  an  inquiry  be  made  what  sum  would,  on 
the  21st  of  Febniar^,  1873,  have  represented 
the  respondent  Daniel  Backhouse  Syers'  one- 
eighth  share  in  the  value  of  the  said  music 
hall  and  tavern  if  it  had  been  then  sold  as 
a  going  concern,  after  deducting  all  charges 
thereon,  and  all  liabilities  of  the  business. 

3°.  That  on  payment  by  the  appellant  to  the  re- 
spondent Daniel  Backhouse  Syers,  within 
a  time  to  be  fixed  by  the  judge  in  Chambers, 
of  the  sum  coming  to  him  under  the  heads 
'  Nos.  1°  and  2°,  together  with  interest  at  5 
per  cent,  per  annum  from  the  21st  of  Febru- 
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ary,  1873,  till  payment  on  the  sum  coming  to 
him  under  head  No.  2°,  no  farther  accounts 
be  taken. 
4°.  That  the  appellant  do  pay  the  costs  up  to 
194]  *and  includmff  the  heanne  before  the  V  ice- 

Chancellor  ;  the  costs  of  tne  accounts  to  be 
in  the  discretion  of  the  judge  in  Chambers. 
5°.  If  the  payments  specified  in  No.  3°  are  not 
made  by  the  appellant,  that  the  said  music 
hall  ana  tavern  be  sold  as  a  going  concern, 
and  that  a  division  of  the  assets  of  the  part- 
nership be  made  in  the  usual  wav,  with  lib- 
erty to  apply  in  Chambers  as  to  the  mode  of 
carrying  this  direction  into  effect : 
And  Ordered,  that  the  appellant  do  pay  or  cause  to  be 
paid  to  the  respondent  Edward  Louis  Paraire,  the 
costs  incurred  by  him  in  respect  of  the  appeal,  the 
amount  thereof  to  be  certified  by  the  Clerk  of  the 
Parliaments :  and  that  the  cause  be  remitted  to  the 
Chancery  Division  to  do  therein  as  shall  be  just, 
and  consistent  with  this  declaration,  these  direc- 
tions, and  this  judgment. 

Lords'  Journal^  29th  February,  1876. 

Solicitor  for  the  appellant :   TF.  MilVman. 
Solicitors  for  the  respondent :  Barton  &  Pearman. 


[Law  Reports,  1  Appeal  Cases,  196.] 
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195]  *JoHN  Nanson  and  John  Dixon,  Executors,  Ap- 
pellants; and  William  Bonnallie  Gordon,  Respon- 
dent C). 

Bankniplcy — Pnxtf  by  Partner  against  Partnership. 

It  is  the  settled  rule  in  bankruptcy  tliat  a  partner  cannot  prove,  under  a  joint 
commission  aeainst  his  firm,  in  competition  with  the  creditors  of  the  firm. 

And  this  rule  applies  in  a  case  where  the  partner  had  died  before  the  bankruptcy, 
his  shftre  had  been  taken  bv  the  other  partners  under  the  provisions  of  the  partner- 
phi  ]>  (ked,  and  tiie  money  due  in  respect  of  it  had  not  been  paid  to  his  executors  at 
tbe  til  no  of  the  bankruptcy. 

Ox  the  24th  of  November,  1874,  the  Lords  Justices,  sit- 
ting as  the  Court  of  Appeal  in  Bankruptcy,  reversed  an  or- 
der previously  made,  on  the  27th  of  July,  1874,  by  the 

(')  Affirming  11  Eng.  Hep.,  613. 
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Chief  Jadge  in  Bankruptcy,  which  had  allowed  the  present 
app^lants  to  prove  as  creditors  under  a  liquidation  of  the 
estate  of  Peter  James  Dixon,  John  Dixon  and  Joseph 
PorsterC). 

In  the  year  1868  Peter  Dixon,  Peter  James  Dixon,  Rob- 
ert Stordy  Dixon,  John  Dixon  and  Joseph  Forster  carried 
on  business  at  Manchester  and  Carlisle  in  copartnership  as 
cotton  spinners,  under  the  style  of  Peter  Dixon  &  Sons. 

By  the  copartnership  deed  twenty  shares  of  the  business 
belonged  to  Peter  Dixon.  Upon  the  1st  of  July  in  each 
year  a  general  account  was  to  be  taken  of  the  assets  of  the 
firm,  and  the  valuation  then  made  was  to  be  written  into 
two  books,  to  be  signed  by  each  partner  and  to  be  binding 
on  all.  The  32d  article  provided :  ''  That  in  case  any  part- 
ner shall  retii'e  from  the  nrm  under  the  provision  hereinbe- 
fore contained,  or  shall  depart  this  life  without  having  made 
a  valid  bequest  of  his  shares  in  the  firm,  the  shares  of  such 
retiring  or  deceased  partner*  shall  be  taken  by  the  continu- 
ing or  surviving  partners  at  their  value,  ^according  to  [196 
the  stock-taking  of  the  1st  of  July  immediately  preceding 
such  retirement  or  death,  with  interest  at  £6  per  cent,  per 
annum  on  the  amount  of  such  value,  in  lieu  of  profits,  from 
such  1st  day  of  July  up  to  and  inclusive  of  the  day  of  such 
retirement  or  death." 

The  33d  article  declared  that  the  amount  due  to  such  re- 
tiring or  deceased  partner,  after  deducting  all  sums  received 
by  him  since  the  previous  1st  of  July,  and  also  all  moneys 
(if  any)  due  by  him  to  the  firm,  should  be  paid  by  the 
continuing  partners  to  him,  or  to  his  executors,  by  fourteen 
equal  annual  instalments,  with  interest  on  each  at  £5  per 
cent,  per  annum.  But  the  continuing  partners  were  to  be 
entitled  to  pay  off  *'  the  balance  for  the  time  being  due  to 
the  retiring  partner,  or  the  executors  of  a  deceased  part- 
ner," on  giving  twelve  months  notice. 

The  35th  article  enabled  any  partner,  in  his  lifetime, 
without  any  consent  of  the  others,  to  transfer  all  or  any  of 
his  shares  to  one  or  more  of  his  sons  or  brothers. 

The  36th  article  provided  that  if  any  partners  retired,  or 
died,  and  the  continuing  partners  refused  to  take  his  share  as 
before  mentioned,  the  capital  should  be  sold  or  converted 
into  money  immediately. 

Peter  Dixon  died  on  the  28th  of  April,  1866  (having  pre- 
viously appointed  the  present  appellants  his  executors),  out 
the  business  was  continued  by  the  other  partners  until  the 
Ist  of  July,  1868.     The  value  of  his  shares  was  calculated 

(')  In  re  Dixon,  Ex.  parte  Gordon,  Law  Rep.,  10  Cli.  Ap.,  160. 
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at  the  stock-taking  on  the  Ist  of  July,  1866,  and  was  ascer- 
tained to  amount  to  £33,262  17^.  4^.  His  affairs  became 
the  subject  of  an  administration  suit  in  the  Court  of  Chan- 
cery. 

Kobert  Stordy  Dixon  retired  from  the  firm  on  the  1st  of 
July,  1868. 

On  the  11th  of  July,  1872,  the  remaining  partners— Peter 
James  Dixon,  John  Dixon  and  Joseph  Forster — presented 
a  petition  for  liquidation  under  the  Bankruptcy  Act,  1869  ; 
and  at  a  meeting  of  creditors,  Mr.  Bonnallie  Gordon, 
banker,  of  Carlisle,  was  appointed  trustee  under  the  liqui- 
dation. 

Mr.  Nanson  and  the  other  executor  of  Peter  Dixon  pre- 
sented a  petition  praying  to  be  allowed  to  prove  against  the 
assets  of  the  firm  for  the  sum  of  £36,000,  principal  and 
197]  interest,  as  due  to  the  *testator's  estate.  At  first  the 
trustee  assented,  but  on  the  23d  of  June,  1874,  made  an 
application  to  the  county  court  of  Cumberland,  sitting  at 
Carlisle,  to  expunge  this  proof,  and  it  was  ordered  to  be 
expunged.  Upon  appeal  to  the  Chief  Judge  in  Bankruptcy, 
this  order  was  reversed.  On  appeal  to  the  Lords  Justices 
the  order  of  the  county  court  judge  was  restored  (').  This 
appeal  was  then  brought,  and  the  proof  was  directed  to  be 
expunged. 

Mr.  A.  O.  Martin,  Q.C.,  and  Mr.  F.  Hoare  Colt,  for  the 
appellants  :  This  case  does  not  fall  within  that  rule  of 
the  bankrupt  law  which  forbids  one  member  of  a  partner- 
ship to  prove  against  the  partnership  his  own  particular 
claims  in  competition  with  the  claims  of  the  general  credit- 
ors. In  the  first  place  this  is  not  ail  ordinary  partnership 
debt ;  it  did  not  arise  iii  the  course  of  the  ^trading  ;  it  is  a 
debt  created  under  the  special  provisions  of  a  deed,  and,  on 
examination  of  the  terms  of  that  deed,  appears  to  be  a 
claim  in  respect  of  a  purchase  made  by  the  partnership  of 
the  deceased's  share  in  the  assets  and  the  profits. 

In  the  next  place,  if  a  different  construction  should  be 
put  upon  the  transaction,  it  is  submitted  that  the  rule  wliich 
may  appljr  to  a  partner,  should  he  attempt  to  prove  his  par- 
ticular claim  against  the  general  partnership,  cannot  apply 
when  his  executors,  who,  as  such,  are  not  and  cannot  be 

{partners,  claim  to  prove  in  respect  of  his  general  assets. 
n  Ex  parte  Westcott{*)  such  a  proof  was  allowed;  and 
though  it  might  be  said  that  the  proof  there  allowed  was  in 
respect  of  a  devastavit,  still  that  shows  that  the  court  recog- 
nized the  distinction  which  might  exist  between  the  case  of 

(1)  Law  Rep.,  10  Ch.  Ap.,  160,  161,  n.  (')  Law  Rep.,  9  Cli.  Ap.,  620. 
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executors,  who  had  a  duty  to  perform  to  others,  and  that 
of  the  man  himself,  who  was  merely  attempting  to  enforce 
his  own  claims,  which  might  be  rightfully  afiEected  bv  his 
own  personal  liabilities.  Taking  the  general  principle  to 
be  that,  in  respect  of  dealings  between  two  partners,  proof  of 
the  claim  of  one  on  the  other  could  not  be  admitted*  while 
the  general  partnership  debts  remained  unsatisfied,  that 
would  not  affect  this  case,  for  here  there  was  no  dealing  of 
that  sort,  but  the  claim  arose  after  the  partnership  had  been 
terminated  by  the  death  of  Peter  Dixon,  and  *was  a  [198 
claim  made  by  third  persons  in  respect  of  a  sale  of  part  of 
his  property.  Ex  parte  Hargreaves  (*),  therefore,  did  not 
apply,  for  there  the  two  partnerships  and  their  mutual  debts 
and  credits  were  running  on  together.  The  articles  of  the 
partnership  deed  here  were  almost  identical  with  those  in 
vyse  V.  Foster  {^\  which  this  House  declared  to  constitute 
a  contract  for  the  sale  of  the  testator's  share  to  his  partners ; 
and,  that  being  so,  the  transaction  could  not  be  treated  as  a 
mere  debt,  ivier  se^  of  the  partners  themselves,  but  was  a 
substantive  debt,  having  no  relation  to  the  partnership  char- 
acter of  the  creditor,  but  was  a  debt  due  to  the  executors  as 
on  a  sale  by  them  of  part  of  the  proi)erty  of  their  testator. 
A  dormant  partner,  who  had  dissolved  partnership  and  had 
afterwards  obtained  a  cognovit  from  nis  late  partner  for 
what  was  due  to  him  on  the  balance  of  accounts,  has  been 
held  entitled  to  prove  the  amount  of  his  claim,  though  some 
of  the  partnership  debts  were  unpaid:  Ex  parte  Graze- 
hrook  (•).  In  Ex  parte  Carter  (*)  the  claim  was  in  respect  of 
money  which  Godwin  had  himself  advanced  to  the  firm,  and 
which  he,  as  one  of  the  partners,  employed  while  he  was 
alive  and  acting  in  the  business  of  the  firm,  and  after  his 
death  things  went  on  as  before,  and  the  name  of  Godwin 
had  been  used  to  the  last  bv  the  firm,  and  used  with  the 
consent  of  his  executors,  so  that  his  estate  itself  continued 
in  the  partnership  and  formed  i3art  of  the  partnership  assets. 
Lord  Eldon,  in  his  judgment,  expressly  referred  to  that 
fact  (•)  as  strongly  affecting  the  case.  That  was  not  so  here. 
In  the  case  of  Moore  (*)  proof  by  one  partner  against  the  estate 
of  the  other  was  refused,  but  there  the  party  claiming  was 
really  in  the  position  of  a  surety  who  had  not  discharged 
his  liability  as  such,  and  his  undertaking  "to  indemnify  the 
joint  estate  was  held  not  to  be  suflScient.  The  indemnity 
was  treated  by  Lord  Eldon  as  ofjio  consequence.     These 

(»)  1  Cox,  440.  (*)  2  Gly.  <b  J.,  233. 

(«)  Law  Rep.,  7  H.  L.,  318.  (*)  2  Gly.  &  J.,  239. 

(»)  2  D.  A  Ch.,  186.  («)  Ibid.,  166. 

15  Eng.  Rep.  10 
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two  cases  were  therefore  not  applicable  here,  for  here  the 
debt  arose  after  the  death  of  the  testator. 
The  two  cases  of  Ex  parte  CoUinge  (*)  and  Ex  parte  Top- 

fz?iflr(')  showed  that  the  application  of  the  rule  of  bank- 
99J  ruptcy  relied  on  *here  was  one  within  the  discretion 
of  th^  court,  and  the  present  was  certainly  a  case  in  which 
that  discretion  ought  to  be  exercised  in  favor  of  the  execu- 
tors. And  those  cases  could  not  here  be  used  in  support  of 
this  decrofi,  for  the  persons  there  concerned  were  themselves 
the  parties  to  the  original  transactions,  and  were  not  clothed 
with  a  representative  character  entitling  them  to  claim  in  a 
representative  right.  In  the  latter  of  these  cases  Lord  West- 
bury  mentioned (•)  the  case  where  "the  debt  sought  to  be 
g roved  by  the  partner  against  his  copartner  is  a  debt  arising 
•om  an  undisputed  contract  apart  from  the  copartnership, 
and  which  was  in  existence  at  the  time  of  the  adjudication 
in  bankruptcy,"  as  one  where  the  rule  might  properly  be 
relaxed.  This  is  surely  a  case  falling  exactly  within  that 
description.  In  Ex  parte  Edmonds  {^\  which  resembled 
this  case,  the  executors  of  the  deceased  partner  were  held 
entitled  to  prove  pari  passu  with  the  otner  creditors,  and 
to  receive  dividends  on  an  unpaid  balance  of  their  testator's 
money,  though  it  had  not  been  withdrawn  from  the  partner- 
ship, but  simply  allowed  to  remain  there,  being  secured 
only  by  a  bond  given  to  the  executors  by  the  surviving 
partners. 

There  was  here  no  continuing  joint  estate  of  the  original 
firm  of  which  Peter  Dixon  had  been  a  member,  there  was 
only  the  joint  estate  of  the  new  firm,  of  which  the  executors 
were  creditors  as  for  property  sold.  The  executors  here 
could  in  no  way  be  treated  as  having  anything  to  do  with 
the  firm  itself,  except  merely  as  being  its  creditors.  In 
Ex  parte  St.  Barbe{%  where  there  were  two  partners  who 
were  engaged,  individually,  in  other  concerns,  it  was  held  that 
as  these  other  concerns  were  distinct  from  each  other,  there 
might  be  a  proof  by  one  on  the  bankruptcy  of  the  other, 
the  rule  in  bankruptcy  applying  only  where  the  two  busi- 
nesses were  but  branches  of  one  joint  concern.  So  that 
there  were  several  exceptions  to  the  rule  now  asserted,  ex- 
ceptions rendered  necessary  by  peculiar  circumstances. 
Such  circumstances  existed  here.  The  present  case  fell 
within  the  principle  of  these  excej)tioh8,  and  the  joint  credit- 
ors could  not  suffer  from  the  claim  now  made,  for  the  more 

(»)  4  De  G.  J.  &  S.,  683.  (*)  4  De  G.  F.  A  J.,  488. 

(»)  Ibid..  661.  (*)  11  Yea.,  413. 

(3)  4  De  G.  J.  &  8.,  at  p.  557. 
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the  estate  of  Peter  Dixon  was  increased  the  greater  would 
*be  the  amount  which  thev  could  obtain  from  it,  as  [200 
the  estate  of  one  liable  to  the  debts  of  the  joint  partnership. 

Mr.  DeOeXj  Q.C.,  and  Mr.  Davey,  Q.C.,  for  the  respon- 
dent :  The  rule  of  bankruptcy  law  is  clear,  and  this  case 
affords  no  ground  for  exception  to  it.  The  cases  of  -Kc 
parte  Silliioe  (*)  and  Ex  parte  Carter  (')  state  the  principle 
distinctly.  In  the  first  of  these  cases  Lord  Eldon  thus  ex- 
pressed himself  (') :  "The  rule  is  that  a  partner  in  a  firm 
against  which  a  commission  of  bankruptcy  issues,  shall  not 
prove  in  competition  with  the  creditors  of  the  firm,  who  are 
in  fact  his  own  creditors,  and  shall  not  take  part  of  the  fund 
to  the  prejudice  of  those  who  are  not  ovly  creditors  of  the 
partnership  but  of  himself."  His  Lordship  admitted  that 
there  might  be  an  exception  to  the  rule,  and  mentioned 
there  the  case  of  Ex  parte  Kendal  (*),  where  he  said  the 
partner  became  a  creditor  in  respect  of  the  fraudulent  con- 
version of  his  separate  estate  to  the  use  of  the  partnership. 
There  was  nothing  of  that  kind  here.  And  referring  to 
St.  Barhe  (*),  it  was  shown  that  to  make,  in  any  case  of  that 
sort,  proof  under  a  joint  commission  admissible,  the  two 
trades  must  be  really  and  entirely  distinct  from  each  other. 
Here  there  was  but  one  firm,  not  two  distinct  firms,  and  the 
funds  of  the  deceased  remained  in  his  firm  in  precisely  the 
same  manner  as  they  had  stood  there  before  his  death. 
Under  circumstances  such  as  exist  here  the  proof  cannot  be 
admitted :  Ex  parte  Adams  (").  The  rule  now  contended 
for  was  clearly  stated  in  Ex  parte  Ellis  (^),  and  was  acted 
upon  by  the  Lords  Justices  recentljr  in  Ex  parte  Bass  ("). 

It  made  no  difference  that  the  joint  creditors  might  ulti- 
mately come  upon  the  individual  estate  of  Peter  Dixon  if 
this  claim  should  be  allowed.  It  is  the  settled  rule  of  bank- 
ruptcy that  the  fund  for  payment  of  the  joint  creditors 
must  not  be  affected  by  contingencies.  *And  here  [201 
there  can  be  no  doubt  that  there  would  not  be,  in  fact,  any 
thing  of  which  they  could  avail  themselves  if  this  proof 
should  be  allowed.  Lindley  on  Partnership  (•)  was  also 
referred  to. 

Mr.  Marten  replied. 

(*)  1  GI  A  J.,  874.  don  correctly  referred  in  Er.  parte  IIarri«, 

(*)  2  GL  A  J.,  238.  2  Ves.  &  B.,  at  p.  213,  and  Ex  parte  Yonge, 

(*)  1  GL  A.  J.,  882.  3  Ves.  A  B.,  84. 

(*)  Referred   to  in    -Ec  parte   Sillitoe,  (*)  11  Ves.,  414. 

1  Gl.  A  J.,  at  p.  382,  as  reported  in  1  Rose,  («)  1  Rose,  305. 

71.     This  reference  must  be  a  mistake.  C)  2  Gl.  A  J.,  812. 

The  case  was  probably  Lodge  and  Fendal,  (8)  36  L.  J.  (N.S.)  (Bankcy.),  39. 

1  Vca,  Jun.,  166,  167,  to  which  Lord  El-  (»)  3d  ed.,  p.  1227. 
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The  Lord  Chancellor  (Lord  Cairns) :    My  Lords,  it  ap- 

Eears  to  me,  that  the  question  which  is  submitted  to  your 
fordships  on  appeal  in  this  case  is  entirely  covered  by  au- 
thoritv — by  authority  which  has  ranged  over  a  great  num- 
ber 01  years,  and  has,  indeed,  become  a  leading  principle  in 
the  administration  of  the  law  of  bankruptcy.  The  state- 
ment of  the  general  principle  may  be  taken  from  a  number 
of  cases ;  but  I  may  conveniently  refer  to  the  enunciation  of 
it  by  Lord  Eldon  in  the  case  of  ^o;  parte  Sillitoe  C) :  "A 
partner  in  a  firm  against  which  a  commission  of  bankruptcy 
issues  shall  not  prove  in  competition  with  the  creditors  of 
the  firm  who  are  in  fact  his  own  creditors,  and  shall  not 
take  part  of  the  fund  to  the  prejudice  of  those  who  are  not 
only  creditors  of  the  partnership  but  of  himself." 

My  Lords,  what  are  the  facts  of  the  present  case  so  far  as 
they  are  material  ?  There  is  a  gentleman  of  the  name  of 
Peter  Dixon,  in  business  with  certain  other  partners;  he 
dies,  and,  according  to  the  contract  of  partnership,  upon 
the  occurrence  of  the  death  of  a  partner,  his  share  in  the 
assets  is  to  be  taken  as  it  stood  in  the  books  of  the  concern 
on  the  1st  of  the  previous  July  ;  it  is  to  be  paid  out  by  in- 
stalments ranging,  I  think,  over  fourteen  years,  and  the 
surviving  partners  are  to  continue  the  business,  paying  out 
his  capital  in  that  way.  Accordingly,  the  share  of  this 
partner  was  taken  as  it  stood  in  the  books  of  the  concern, 
and  it  fell  to  be  paid  out  by  instalments  as  had  been  agreed 
upon.  Before  it  was  paid  out  the  surviving  and  continuing 
partners  became  bankrupt.  This  transaction  has  been  called 
a  purchase  and  a  sale,  and  has  been  treated  as  if  it  were 
something  altogether  independent  of  the  partnership.  My 
Lords,  it  is  impossible  to  disguise  the  transaction  bv  apply- 
ing to  it  terms  of  that  kind.  It  was  a  mode  by  wnich,  for 
202]  *the  obvious  convenience  of  all  parties,  it  was  arranged 
that  upon  the  death  of  a  partner  his  share  in  the  assets 
should  be  paid  out  to  him,  in  certain  instalments  of  money, 
in  place  of  the  concern  being  broken  up  and  liquidated  by  a 
sale,  and  he  was  a  creditor  of  the  continuing  partners  for 
the  amount  of  his  interest  in  the  concern  thus  ascertained. 
My  Lords,  the  continuing  partners,  as  I  have  said,  became 
bankrupt.  But  before  they  became  bankrupt,  Dixon  him- 
self died,  and  his  estate  came  to  be  administered  in  the 
Court  of  Chancery,  and  is  now  being  administered  there. 
A  large  amount  of  debt  which  existed  against  the  firm  at  the 
time  when  Dixon  died,  is  still  unpaid,  and  the  creditors  en- 
titled to  those  debts  have  proved  tliose  debts  in  the  adminis- 

(')  1  Gl.  <t  J.,  374. 
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tratioQ  in  the  Court  of  Chancery.  Now,  these  debts  of 
course  have  to  be  paid  by  the  estate  of  Dixon,  but  they  are 
also  debts  in  the  bankruptcy  against  the  continuing  partners, 
and,  there  being  no  joint  estate,  that  is  to  say,  no  joint 
estate  belonging  to  the  firm  as  it  was  originally  constituted, 
these  debts  will  have  to  be  paid  out  of  the  only  estate  in  the 
bankruptcy,  namely,  the  joint  estate  of  those  who  were 
partners  at  the  time  of  the  bankruptcy.  Your  Lordships 
nave  therefore  a  case  in  which  the  estate  of  the  deceased 

Eartner,  Dixon,  is  liable  to  pay  to  these  creditors  that  I 
ave  mentioned  the  amount  of  their  debts,  and  those 
creditors  are  at  the  same  time  entitled  to  come  upon  the 
fund  in  bankruptcy,  to  have  their  debts  paid  out  of  that 
fund ;  and  just  in  proportion  as  the  estate  of  the  deceased, 
Dixon,  will  carry  away  a  portion  of  that  fund  for  the  pay- 
ment of  the  debt  due  to  him,  in  that  proportion  the  fund 
which  would  be  available  for  the  payment  of  those  creditors 
in  the  bankruptcy  will  be  lessened. 

Now,  it  is  said  that  although  it  may  appear  at  first  sight 
to  be  a  diminution,  by  the  estate  of  Dixon,  of  the  fund  that 
would  be  paid  to  these  creditors  in  the  bankruptcy,  that  is 
to  say,  would  be  paid  to  those  persons  in  the  oankrjiptcy 
.who  are  besides  creditors  of  himself,  still  in  reality  they  will 
benefit  and  not  suffer  by  that  arrangement,  because  inas- 
much as  they  are  the  whole,  or  almost  the  whole,  of  the 
creditors  against  his  estate  the  dividend  will  be  brought  into 
his  estate,  and  they  will  have  the  benefit  of  it  there.  Mv 
Lords,  that  is  an  accident.  There  *might  have  been  [203 
separate  creditors  of  Dixon  to  the  amount  of  hundreds  of 
thousands  of  pounds,  in  which  case  the  process  that  I  have 
described  in  place  of  being  beneficial  to  his  creditors  who 
were  creditors  at  the  time  that  he  was  in  business,  would 
have  been  in  the  highest  degree  injurious  to  them.  And  I 
think  your  Lordships  have  not  heard  any  authority  cited 
in  which  the  court  has  entered  into  an  investigation  of  how 
the  general  rule  enunciated  by  Lord  Eldon  in  Ex  parte  Sil- 
litoe  (')  will  apply  in  a  particular  case.  Indeed,  in  a  case 
which  came  before  the  Lords  Justices,  Ex  parte  Bass  (*),  it 
was  expressly  stated  that  it  was  not  the  habit  of  the  court, 
and  would  not  be  right  in  the  court,  to  investigate  what 
might  be  called  the  outcome  of  the  accounts,  in  order  to 
determine,  a  prioriy  whether  the  rule  ought  or  ought  not  to 
be  applied. 

Then,  my  Lords,  it  is  contended,  and  this  really  has  been  the 
great  topic  of  argument  before  your  Lordships,  that  although 

(»)  I  01.  A  J.,  874.  0  36  L.  J  (N.S.),  Bankcy.)^  89. 
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uie  rule  mentioned  by  Lord  Eldon  in  Ex  parte  SiUitoe  (*), 
and  applied  in  so  many  other  cases,  exists  where  the  per- 
son wno  seeks  to  prove  against  the  estate  in  the  bankruptcy 
is  a  living  person,  that  rule  does  not  apply  where  he  has 
died,  and  where  it  is  not  himself  but  nis  estate  which  is 
coming  and  seeking  to  prove  against  the  estate  in  4;he  bank- 
ruptcy. If  there  was  no  authority  upon  that  point,  I  should 
have  said  that  it  would  be  in  the  highest  degree  unreason- 
able and  irrational  to  hold  that  if  a  trader  had  retired 
from  a  partnership,  and  that  partnership  became  bankrupt, 
he,  the  trader,  should  not  prove  in  competition  with  cred- 
itors so  long  as  he  lived,  but  that  the  moment  he  died  his 
executors  could  do  what  he  himself  could  not  have  done, 
and  come  in  and  prove  in  competition  with  the  creditors ; 
that  is  to  sav,  that  the  firm  in  wnich  he  was  a  partner  having 
become  bankrupt  he  would  be  unable,  we  wul  say,  for  one 
month  after  the  bankruptcy,  to  prove  in  competition  with 
the  creditors,  but  if  he  should  die  on  the  last  day  of  the 
month,  that  then  his  executors,  as  soon  as  they  had  proved 
his  will,  might  at  once  come  in  and  do  the  very  thing  that 
he  could  not  have  done.  Could  anything  more  whimsical, 
more  capricious,  or  more  irrational,  be  supposed?  If  the 
204]  reason  is  that  the  hand  to  pay  *shoula  not  prove  in, 
competition  with  those  who  are  to  receive,  then  whether 
that  hand  to  pay  is  the  living  hand  of  the  man  himself,  or 
is  the  deputed  hand  of  his  executors,  is  utterly  immaterial. 

But,  my  Lords,  is  there  any  authority  upon  the  subject  ? 
The  case  of  £Jx  parte  Carter  (')  is  express  upon  the  point. 
Lord  Eldon  there  admitted  no  distinction  of  tnis  kind  what- 
ever, although  he  had  before  him  the  case  of  executors.  He 
treated  the  case  of  executors  exactly  as  if  it  had  been  the 
case  of  the  person  to  whom  they  were  executors.  Is  there 
any  authority  produced  in  the  opposite  direction  ?  There  is 
none ;  and  I  apprehend  that  to  make  a  distinction  upon  a 
ground  so  unsubstantial,  so  unreal,  so  irrational,  would  be 
a  course  which  your  Lordships  would  be  slow  to  adopt. 

M^  Lords,  I  am  bound  to  say  that  I  concur  entirely  with 
the  judgment  delivered  by  the  Lords  Justices,  and  I  submit 
to  your  Lordships  that  this  appeal  should  be  dismissed  with 
costs. 

Lord  Chelmsford  :  My  Lords,  the  sole  question  to  be 
determined  is,  whether  the  rule  that  a  partner  in  a  firm 
against  which  a  commission  of  bankruptcy  issues  shall  not 
prove  in  competition  with  the  creditors  of  the  firm  appl^'^^ 
to  this  case. 

(')  1  Gl.  A  J.,  374.  O  2  Gl  <k  J.,  288, 


Vol.  I.] 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

79 

H.L.  (E.) 

NansoQ  v.  Gordon. 

1876 

Under  the  will  of  Peter  Dixon  his  executors  allowed  his 
share  in  the  partnership  to  continue  in  the  business,  and  the 
amount  of  it  became  a  debt  due  to  his  estate  from  the  con- 
tinuing partners,  as  said  by  Lord  Eldon  in  Ex  parte  Car^ 
ter  (*).     At  the  time  of  the  petition  for  liquidation  being 

S resented  by  the  continuing  partners,  there  were  unpaid 
ebts  to  the  amount  of  £27,000,  which  were  contracted  by 
the  firm  while  Peter  Dixon  was  a  member  of  it,  and  conse- 
quently for  which  his  estate  was  liable.  The  debt  claimed 
of  the  executors  was  in  fact  incurred  bv  the  continuing  part- 
ners under  the  terms  of  the  partnership  deed,  which  pro- 
vides that  in  case  any  partner  should  die  without  having 
made  a  valid  bequest  of  his  share,  the  share  of  such  deceased 
partner  should  be  taken  *at  its  value,  and  the  amount  [205 
found  due  should  be  paid  in  a  certain  manner. 

If  there  had  been  no  actual  bequest  of  Peter  IJixon's 
share  in  the  partnership,  the  value  of  it  would  have  gone  to 
his  executors  as  a  debt  from  the  continuing  partners  to  his 
estate.  And  the  actual  bequest  does  not  vary,  but  confirms 
the  relation  between  the  parties.  The  position  of  the  ex- 
ecutors in  their  representative  capacity  is  exactly  similar  to 
that  of  their  testator.  They  are  liable  in  respect  of  the  es- 
tate to  the  creditors  for  debts  incurred  by  tne  firm  while 
Peter  Dixon 'was  a  partner,  and  they  are  creditors  of  the 
firm  in  respect  of  the  debt  due  to  their  testator  for  his  share 
in  the  partnership.  Therefore  there  can  be  no  difference  be- 
tween the  case  of^the  partner  himself  and  of  his  ex:ecutors. 
They  are  equally  within  the  range  of  the  principle  that  a 
man  shall  not  come  into  competition  with  his  own  creditors. 

This  conclusion  seems  to  me  to  be  supported  by  those  au- 
thorities which  are  directly  applicable  to  the  circumstances 
of  the  present  case,  and  is  not  to  be  shaken  by  cases  on  the 
other  side  which  were  decided  upon  the  ground  of  not  being 
at  all  within  the  rule,  as  in  Bx  parte  WestcotH^)\  or  of 
being  exceptions  to  it,  as  in  Ex  parte  Kendal^  mentioned  by 
Lord  Chancellor  Eldon  in  Ex  parte  SilUtoe  ("). 

Under  these  circumstances,  my  Lords,  I  agree  with  my 
noble  and  learned  friend,  that  the  order  appealed  from 
ought  to  be  affirmed. 

Lord  Hatherley  :  My  Lords,  I  entirely  concur  in  the 
conclusion  at  which  my  noble  and  learned  friends  have  ar- 
rived in  this  case.  It  appears  to  me  that  to  decide  other- 
wise than  as  the  Lords  Justices  did,  when  the  case  was 
before  them,  would  be  to  overthrow  a  rule  which  seems  to 

(»)  2  Gl.  A  J.,  233.  (»)  1  Gl.  A  J.,  382.     See  n.  (4),  aide, 

(»)  Law  Rep.,  9  Ch.  Ap.,  626.  p.  200. 
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have  been  settled  at  least  some  eighty  years  ago,  and  to 
have  been  acted  upon  ever  since  with  certain  exceptions, 
which  I  agree  with  the  learned  counsel  in  saying,  only  tend 
to  confirm  the  established  rule. 

206]  That  rule  is  a  simple  one,  and  founded  in  justice 
in  every  respect,  althougn  there  may  be  particul^  cases 
and  occasions,  as  must  be  the  case  with  regard  to  the  gen- 
eral administration  of  assets,  in  which  it  may  operate  so 
as  to  involve  hardship  as  regards  the  individual  against 
whom  it  is  applied.  I  do  not,  however,  think  myself  that 
anything  of  that  kind  occurs  here.  The  rule  is,  that  all  the 
assets  01  a  trading  firm  are  first  to  be  dealt  with  to  satisfy 
the  creditors  of  that  firm,  following  those  assets  through 
all  their  devolutions,  with  only  certain  regulations  as  be- 
tween the  different  classes  of  creditors  affecting  those  assets, 
as  they  may  happen  to  be  found  at  the  time  of  the  bank- 
ruptcy, the  time  when  it  becomes  necessary  to  adjudicate 
upon  the  fund.  Those  assets  are  to  be  so  applied  before  a 
person  who  has  been  a  partner  in  the  firm,  and  who  is  liable 
in  respect  of  the  dealings  of  that  firm,  can  receive  anything 
in  respect  of  principal,  or  (for  Lord  Eldon  said  he  could  see 
no  difference  at  all  which  would  justify  him  in  making  a 
distinction)  in  respect  of  being  interested  as  a  creditor  be- 
fore the  time  of  distribution.  This  is  laid  down  in  Ex 
parte  SilUtoe  Q  that  the  funds  should  be  so  applied  that  no 
partner  should  be  allowed  to  take  anything  so  long  as  a 
single  creditor  remains  unpaid  either  as  to  his  principal  or 
his  interest. 

The  foundation  of  the  rule  seems  to  me  a  rational  and  a 
just  one,  and  when  we  come  to  apply  it  to  this  particular 
case  it  is  immaterial  whether  it  applies  to  a  deceased  per- 
son, or  the  executots  of  a  deceased  person.  No  shadow  of 
a  distinction  can  be  drawn,  it  seems  to  me,  between  the  po- 
sition of  that  deceased  person  the  day  before  his  death  and 
the  position  of  his  executors  immediately  afterwards.  To 
allow  executors  to  draw  out  of  the  fund  a  dividend  in  re- 
spect of  a  debt  due  to  their  testator,  a  quondam  partner  in 
the  business,  and  a  debtor  as  well  as  the  surviving  partners 
to  the  creditors  of  the  firm,  would  be  to  establish  a  distinc- 
tion without  there  being  the  least  shadow  of  a  difference, 
and  to  run  counter  to  the  principle  which  occasioned  the 
rule,  and  which  I  have  just  stated.  Some  exceptions  have 
been  made  to  that  rule ;  one  was  the  case  of  a  breach  of 
trust  on  the  part  of  executors,  and  another  was  the  case 
of   separate  firms,   which  had  clearly  got  a  distinct   and 

(')  1  Gl.  &  J.,  374. 
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*8eparate  basis  to  stand  upon — it  was  entirely  confined  [207 
to  trade  transactions  between  the  two  firms — not  money 
transactions,  such  as  a  loan  from  one  firm  to  the  other.  The 
exceptions  being  confined  to  cases  of  that  description,  tend 
very  strongly  to  confirm  and  corroborate  the  rule,  a  rule 
which  has  never  heretofore  been  departed  from,  and  which 
it  would  ill  become  this  House  after  a  long  series  of  de- 
cisions now  to  depart  from,  unless  it  can  be  shown  that  the 
rule  had  been  established  on  a  false  principle,  which  in  the 
present  argument  has  not  in  any  way  been  shown. 

Lord  OTBIagan  :  My  Lords,  your  Lordships  are  asked 
by  the  appellants  to  set  aside  a  well-established  rule,  sup- 
ported by  a  series  of  decisions  of  the  highest  authority, 
which  are  not  really  encountered  by  a  single  decision  on 
the  other  side,  and  without  any  special  grounds  of  reason 
or  justice  to  induce  your  departure  from  it  in  this  particu- 
lar case.  The  admission  by  the  learned  counsel,  tnat  the 
estate  of  Peter  Dixon  continues  liable  for  the  joint  debts  of 
the  partnership,  appeared  to  me  to  bring  it  at  once  within 
the  oi)eration  of  tne  principle  which  forbids  a  partner  to 
prove  in  competition  with  the  creditors  of  his  firm,  who  are, 
as  Lord  Eldon  has  said,  "  his  own  creditors,"  so  as  to  dimin- 
ish the  funds  available  for  their  benefit. 

Very  ingenious  efforts  have  been  made,  but,  in  my  opin- 
ion, vainlv,  to  distinguish  this  case  from  Ex  parte  uar- 
ter\^\  ana  Ex  parte  CoUinge(^\  which  are  precisely  in 
point,  and  distinctly  applicable  to  the  circumstances  pre- 
sented to  your  Lordships.  They  are  sustained  strongly  bv 
Ex  parte  Ba^s  (')and  other  cases,  and  Ex  parte  Topping  ( ) 
and  Ex  parte  Westcott  (*)  alone  relied  on  for  the  appel- 
lants, when  rightly  understood,  are  quite  consistent  with 
them.  , 

The  death  of  Dixon  appears  to  me  to  be  immaterial  for 
the  purposes  of  your  Lordships'  decision.  Executors,  who 
represent  their  testator  in  such  a  case  as  this,  stand  in  his 
place  quoad  a  *debt  which  was  his  during  his  life-  [208 
time,  having  the  rights  which  he  would  have  possessed,  and 
affected  by  the  disqualification  to  which  he  would  have 
been  subject,  had  he  continued  to  exist.  And  so  Lord  El- 
don held  in  Ex  parte  Carter  ('). 

I  think  it  also  immaterial  whether  the  claim  sought  to  be 

S roved  by  the  partner  is  a  definitively-ascertained  debt,  or  a 
ebt  merely  ascertainable ;  and  I  see  no  reason  for  holding 

0)  2  Gl.  <fc  J.,  288.  (*)  4  De  G.  J.  <fe  S.,  661. 

(*)  4  De  G.  J.  A  S.,  683.  (»)  Law  Rep.,  9  Ch.  Ap.,  626. 
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that,  the  demand  of  the  executors  being  for  money  lent, 
they  are  on  that  account  enabled  to  evade  the  rule,  which, 
in  my  view  of  it,  forbids  them  to  prove  in  competition  with 
the  creditors  of  their  testator. 

These  were  the  chief  grounds  of  the  argument  for  the  ap- 
pellants. In  my  opinion  it  failed  on  both  of  them ;  and 
this  being  so,  I  content  myself  by  saying  that  I  think  your 
Lordships  have  been  well  advised  to  refuse  to  disturb  a  rule 
of  law  so  long  in  operation,  having  such  high  sanction,  and 
apparently  so  equitable  in  itself  and  so  beneficial  to  the 

1)UDlic  interests.     I  think  that  the  proof  should  be  disal- 
owed,  the  judgment  of  the  Lords  Justices  affirmed,  and  the 
appeal  dismissed. 

Order  appealed  from  affirmed^  and  appeal  dis- 
missed with  costs. 

Lords^  Journals,  2d  March,  1876. 

Solicitors  for  the  appellant :  Paitison,  ^^99  <6  Go. 
Solicitors  for  the  respondent :  James,  Curtis  &  James. 

See  11  Eng.  Rep.,  613  note. 


[Law  Reports,  1  Appeal  Cases,  209.] 

H.L.(E.),  July  1,  1876.    Feb.  26;  March  80,  1876. 

[HOUSE  OF  LORDS.] 

209]  *WiLLiAM  Allison,  Appellant ;  and  The  Bristol 
Marine  Insurance  Company  (Limited)  and  Others, 
Respondents  (').  ^ 

FcHiey  on  Freight — Prepayment. 

Shipowner  and  charterer  may  agree,  by  the  terms  of  a  charterparty,  that  a  portion 
of  the  stipulated  freight  shalPbe  prepaid :  and  such  pre]>ayment  will  not  affect  its  legal 
character  of  freight ;  the  remainder  may  be  the  subject  of  insurance  by  the  ship- 
owner. 

A  ship  was  chartered  to  sail  from  Greenock  to  Bombay,  to  carry  a  cargo  of  coals. 
Freight  was  to  be  paid  on  unloading  and  right  delivery  of  the  cargo  at  and  aft«r  the 
rate  of  42«.  per  ton  of  20  cwts.  on  the  quantity  delivered.  It  was  provided  that 
"  such  freiglit  is  to  be  paid,  say  one  half  in  cash  on  signing  bills  of  lading  less  four 
months'  interest  at  bank  rate,  but  not  less  than  6  per  cent,  per  annum,  6  per  cent,  for 
insurance,  and  2}  per  cent,  on  ^ross  amount  of  freight  in  lieu  of  consignment  at  Bom- 
bay, and  the  remainder  on  rigut  delivery  of  the  cargo,  less  cost  of  coals  short  deliv- 
ered, in  cash,  at  current  rates  of  exchange  for  bills  on  London  at  six  months'  sight." 
Half  of  the  estimated  amount  of  the  freight  was  paid  in  London.  The  shipowner 
effected  two  insurances,  one  for  £600  "  on  freight  valued  at  £2,000,"  the  other  for 
£700  "  on  fipeight  payable  abroad  valued  at  £2,000."  The  ship  was  lost  before  enter- 
ing Bombay  harbor,'but  one  half  of  the  cargo  was  saved  and  delivered.  The  master, 
in  the  belief  that  the  prepayment  had  satisfied  the  freight  on  this  half  so  delivered, 
made  no  demand  on  the  charterer.  The  shipowner  claimed  on  his  policies  as  for  a 
total  loss  of  the  other  half  of  the  freight : 

(»)  Reversing  10  Eng.  Rep.,  300. 
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Hdi^  Uiat  on  the  proper  constrnction  of  the  policy  the  whole  sam  agreed  upon 
constituted  freight ;  that  half  of  the  whole  sam  of  that  freight  had  been  paid  in 
England ;  that  it  was  not  a  prepayment  of  half  the  rate  of  freight  calculated  as  dis- 
tribnted  over  the  whole  cargo,  but  of  half  the  whole  gross  freight ;  that  half  of  the 
whole  remained  to  be  paid  abroad  on  right  delivery  of  the  cargo ;  that  that  half  had 
been  lost  through  perils  of  the  sea,  and  that  the  shipowner  was  entitled  on  his  poli- 
cies on  freight  to  recover  as  for  the  total  loss  of  that  half. 

The  dictum  of  Lord  Kingsdown  in  Kirchier  v.  Venw  Q)  considered  and  explained. 

This  was  an  appeal  under  the  Common  Law  Procedure 
Act,  1864.  The  plaintiff  Allison  was  the  owner  of  a  ship 
called  the  Merchant  *Prince,  belonging  to  the  port  of  [21U 
Glasgow.  On  the  7th  of  March,  1867,  the  plaintiff  chartered 
this  ship  to  Mr.  De  Mattos  of  London,  for  a  voyage  from 
Glasgow  to  Bombay  with  a  cargo  of  coals.  The  material 
parts  of  the  charterparty  were  those  which  related  to  the 
payment  of  freight,  and  they  were  in  the  following  terms : 

^' The  freight  to  be  paid  on  unloading  and  right  delivery 
of  the  cargo  at  and  after  the  rate  of  43s.  sterling  per  ton  of 
20  cwts.,  on  the  quantity  delivered,  in  full  of  all  port  charges, 
pilotages,  Bute  Dock  wharfage,  harbor  dues  on  cargo,  and 
bover  and  Ramsgate  dues,  as  customary,  and  such  freight 
is  to  be  paid,  say,  one  half  in  cash  on  signing  bills  of  lading, 
less  four  months'  interest  at  bank  rate,  but  not  less  than  5 
per  cent,  per  annum,  5  per  cent,  for  insurance,  and  2J  per 
cent,  on  the  gross  amount  of  freight  in  lieu  of  consignment 
at  Bombay,  and  the  remainder  on  right  delivery  of  the 
cargo,  agreeably  to  bills  of  lading,  less  cost  of  coal  short 
delivered,  in  cash,  at  current  prices  of  exchange  for  bills  on 
London  at  six  months'  sight.  .  .  .  The  vessel  to  be  ad- 
dressed to  the  freighter's  agent  free  of  commission." 

On  the  13th  of  April,  1867,  the  plaintiff  effected  with  the 
defendants  an  insurance  for  £600  ''on  freight  valued  at 
£2,000." 

On  the  15th  of  April  the  master  signed  bills  of  lading  ac- 
knowledging the  delivery  on  board  of  2,178  tons  of  coai. 

On  the  same  day  the  plaintiff  gave  the  following  receipt, 
indorsed  on  the  bill  of  lading,  acKnowledging  the  payment 
of  half  the  stipulated  freight : 

"Received  from  W.  N.  De  Mattos,  Esq.,  the  sum  of 
£2,286  18^.  sterling,  being  advance  of  half  freight  on  within 
shipment,  the  owner  having  paid  all  charges,  including  con- 
signment commission  at  Bombay,  as  per  charterparty." 

On  the  23d  of  April  the  plaintiff  effected  with  the  defen- 
dants another  insurance  for  £7(X)  "on  freight  payable  abroad 
valued  at  £2,000."     He  also  effected  two  other  policies  with 

(')  12  Moo.  P.  C,  861. 
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other  insnrerSj  bringing  the  whole  amount  of  freight  insured 
up  to  £2,000,  which  was  the  sum  he  expected  to  receive  on 
delivery  of  the  full  cargo. 

On  the  20th  of  April  De  Mattos  effected,  on  his  own  behalf, 
an  insurance  on  the  cargo  of  the  Merchant  Prince  for  the 
211]  said  voyage.  *The  policy  stated  it  to  be  "on  2,178 
tons  of  coals,  and  increased  value  thereof,  by  prepayment 
of  freight,  valued  at  £4.500." 

On  the  27th  of  Apnl,  1867,  the  ship  left  Greenock  for 
Bombay.  On  the  8th  of  August  it  struck  on  a  reef  called 
Chaoul  Kadee  Reef,  about  eight  miles  from  Bombay,  and 
there  became  a  total  wreck.  About  1,050  tons  of  coals  were 
saved  and  landed  at  Bombay,  and  there  sold.  No  charge 
for  freight  was  made  at  Bombay  in  respect  of  this  half  of 
the  cargo  actually  delivered,  the  master  treating  that  part 
of  the  cargo  as  constituting  the  half  on  which  the  freight 
had  already  been  paid  in  England.  The  plaintiff  claimed 
as  for  a  total  loss  of  the  half  of  the  freight  thus  left  unpaid. 

The  plaintiff  brought  his  action  on  the  two  policies.  The 
first  count  of  the  declaration  was  on  the  policy  for  £700  on 
''freight  payable  abroad  ;"  the  second  count  on  the  policy 
for  £^.     Tjiere  were  the  usual  money  counts. 

The  defendants  pleaded  aa  to  both  counts,  except  as  to 
£250,  payment  into  court  of  £440,  and  as  to  the  £250  pay- 
ment, and  as  to  the  money  counts  never  indebted. 

The  cause  was  tried  before  Mr.  Justice  Brett  in  Decem- 
ber, 1872,  when  by  consent  a  verdict  was  taken  for  the 
plaintiff  for  the  damages  in  the  declaration,  subject  to  leave 
for  the  defendants  to  move  to  enter  the  verdict  tor  them,  or 
to  reduce  the  damages.  A  rule  for  that  purpose  having 
been  obtained  in  the  Court  of  Common  Pleas,  tne  case  was 
there  argued,  and  Lord  Chief  Justice  BovUl,  Mr.  Justice 
Brett,  and  Mr.  Justice  Grove  were  of  opinion  that  the  plain- 
tiff was  entitled  to  claim  as  for  a  total  loss,  and  discharged 
the  rule.  The  case  was  taKen  on  appeal  to  the  Court  of 
Exchequer  Chamber,  wHere  Mr.  Baron  Cleasby  and  Mr. 
Baron  Pollock  were  for  aflBlrming  the  judgment,  but  Lord 
Chief  Justice  Cockburn,  Mr.  Justice  Mellor,  and  Mr.  Baron 
Amphlett  were  for  reversing  it  (*).  It  was  accordingly  re- 
versed, and  this  appeal  was  then  brought. 

The  judges  were  summoned,  and  the  Lord  Chief  Baron 
Kelly,  Mr.  Justice  Blackburn,  Mr.  Justice  Mellor,  Mr.  Jus- 
tice Brett,  Mr.    Justice  Grove,  and  Mr.  Baron  Pollock, 
at  tf*Ti  d(*d 
212]  *Mr.   WatJcin  Williams,  Q.C.,  and  Mr.  /.  A.  McLeod 

(»)  Law  Rep.,  9  C.  P.,  569. 
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(Mr.  Cohen^  Q.C.  was  with  them),  for  the  appellant:  The 
policies  cover  the  freight,  which  had  to  be  eamea,  and  which 
could  only  be  earned  on  right  delivery  of  the  cargo.  That 
was  the  freight  on  one  half  of  the  cargo.  The  freight  as 
settled  by  this  charterparty  was  divided  into  two  lump  sums, 
one  was  to  be  paid  here,  and  was  paid  here ;  the  other  was 
to  be  paid  at  Bombay.  As  only  one  half  the  cargo  was  de- 
livered at  Bombay,  and  the  payment  of  freight  was  to  be  on 
right  delivery  of  the  cargo,  the  half  cargo  delivered  was 
properly  treated  as  the  half  on  which  the  freight  had  been 

Said  in  England;  the  other  half  of  the  cargo  not  being 
elivered  at  all,  no  freight  could  be  demanded  for  it.  The 
freight  on  it  was  lost,  and  that  was  the  freight  in  respect  of 
which  the  plaintiff  had  effected  his  insurances,  and  on  them 
he  is^ntitled^to  recover  as  for  a  total  loss. 

The  money  paid  in  London  was  not  a  loan,  but  a  prepay- 
ment of  half  the  freight.  It  could  tLot  have  been  recovered 
back :  De  JSilvale  v.  Kendall  (*).  It  was  distinctly  declared  in 
the  charterparty  itself  to  be  freight,  and  the  facts  of  this  case 
do  not  allow  it  to  be  brought  within  the  dictum  of  Lord 
Klngsdown  in  Kirchner  v.  venTis  ("),  the  circumstances  of 
the  two  c-ases  being  entirely  different.  Wages  would  be  due 
on  the  part  so  prepaid,  as  if  the  ship  haa  safely  arrived 
in  the  delivery  port :  ATionyTnoTis  (").  In  The  Karnak  (*) 
it  was  held  that  the  question,  whether  an  advance  of  money 
was  to  be  treated  as  a  loan  or  as  a  prepayment  of  freight, 
must  depend  on  the  instruments  executed  between  the  par- 
ties, and  that  decision  was  in  accordance  with  the  previous 
case  of  Hicks  v.  Shield  ('). 

The  insurable  risk  which  the  plaintiff  had  was  the  one- 
half  of  the  whole  amount  of  the  cargo  which  had  to  be 
earned— that  one-half  was  lost.  He  had  nothing  to  do  with 
insuring  the  other  half  that  had  been  paid,  which,  being  a 
sum  that  might  be  lost,  for  it  could  never  be  recovered  back 
from  the  shipowner,  the  charterer  had  good  title  to  insure, 
but  what  the  charterer  did  in  that  manner  can  in  no  way  affect 
the  rights  of  the  plaintiff  upon  that  *half  of  the  freight  [213 
which,  if  the  ship  had  arrived  safely,  he  would  have  been 
entitled  to  receive ;  which  he  did  not  receive,  because  the 
ship  did  not  arrive  safely,  and  which,  therefore,  he  is  enti- 
tled, as  a  total  loss,  to  recover  from  the  underwriters. 

Mr.  C.  Russell^  Q.C,  and  Mr.  Benjamin^  Q.C.  (Mr.  Ful- 
lerton  was  with  them),  for  the  respondents :    The  question 

(«)  4  M.  A  S.,  87.  (*)  Law  Rep.,  2  A.  A  E.,  289. 

(*)  12  Moo.  P.  C,  361,  at  p.  390.  (*)  7  El.  A  Bl.   633. 

(»)  2  Show.,  283. 
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in  this  case  really  depends  on  the  constrnction  of  the  char- 
terparty.  The  argument  on  the  other  side  depends  for  its 
force  on  the  assumption  that  the  payment  in  advance  is  a 
payment  of  freight ;  but  that  assumption  is  not  warranted 
by  the  authorities.  The  fact  that  the  parties  give  it  that 
name  cannot  confer  upon  it  the  legal  character  of  freight. 
Lord  Kingsdown,  in  delivering  the  judgment  of  the  Privy 
Council  in  Kir  diner  v.  Venus  {^\  states  that  proposition 
very  fully.  He  savs:  "A  sum  of  money  payable  before 
the  arrival  of  the  ship  at  her  port  of  discharge,  and  payable 
by  the  shipper  of  the  goods  at  the  port  of  shipment,  does 
not  acquire  the  legal  character  of  freight,  because  it  is  de- 
scribed under  that  name  in  a  bill  of  lading,  nor  does  it 
acquire  the  legal  incidents  of  freight.  It  is  in  effect  money 
to  be  paid  for  taking  the  goods  on  board  and  undertaking 
to  carry,  and  not  for  garrying  them."  Manfield  v.  Mail' 
land  {')  had  already  established  a  similar  proposition.  In 
this  case  the  42^.  per  ton  must  be  distributed  over  the  whole 
of  the  cargo ;  one-half  of  that  sum  had  been  paid  here,  and 
in  consequence  of  that  payment  there  remained  but  21^.  per 
ton  to  be  paid.  But  of  the  tons  sent  out,  only  one-half  was 
delivered,  and  the  loss  of  freight  is  that  which  was  suffered 
in  respect  of  the  other  half.  That  was  half  of  the  whole, 
on  which  whole  half  had  been  already  paid,  reducing  the 
sum  to  be  paid  to  21^.  the  ton  on  each  ton,  whether  deliv- 
ered or  lost. 

If  the  plaintiff  could  recover  on  this  claim,  the  charterer 
would,  by  the  arrangement  between  him  and  the  plaintiff, 
obtain  a  double  advantage ;  he  would  obtain  back,  under 
liis  insurance,  what  he  had  already  paid,  and  he  would  have 
got  his  half  cargo  carried  for  notning,  while  nothing  had 
been  charged  him  for  freight  of  what  was  lost.  It  could 
not  be  the  policy  of  the  law  to  sanction  arrangements  which 
would  produce  such  results  as  these,  and  convert  insurances 
214]  *from  a  mode  of  indemnity  against  loss  into  a  means 
of  profit  from  its  happening. 

[There  were  many  cases  cited  in  illustration  on  both  sides 
of  the  argument ;  they  are  all  referred  to  in  the  opinions  of 
the  judges  or  the  Judgments  of  the  Lords.] 

Mr.  Watkin  Williams  replied. 

The  Lord  Chancellor  proposed  the  following  question 
to  the  judges:  Whether,  upon  the  circumstances  of  the 
case,  there  was  a  total  or  only  a  partial  losa  of  the  subject- 
matter  of  insurance  ? 

The  judges  requested  time  to  consider.     Adjourned. 

(')  12  Moo.  P.  C,  361,  at  p.  890.  {^)  4  B.  A  Aid.,  582. 
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Feb.  26.  Lord  Chief  Baron  Kelly  :  My  Lords,  I  ven- 
tui-e  to  think  that  some  topics  have  been  introduced  into  the 
discussions  which  have  taken  place  in  this  cause,  that  are 
either  immaterial  altogether  or  irrelevant.  The  substance 
of  the  whole  case  is  this :  The  plaintiflf,  having  granted  a 
charterparty  of  his  ship,  the  Merchant  Prince,  to  carry  a 
cargo  of  coals  from  Greenock  to  Bombay,  the  freight  upon 
which  was  estimated  at  £4,000  and  upwards,  received  under  a 
provision  of  the  charterparty  £2,000  and  upwards,  in  advance 
of  the  freight ;  and  he  insured  by  policies,  before  and  after 
the  date  oi  the  charterparty  and  advance,  "freight  payable 
abroad  "  valued  at  £2,000.  He  had  thus  secured  to  himself 
one-half  the  freight  by  the  pajment  in  advance ;  and  he 
secured  himself,  by  thus  insuring,  the  other  half  (£2,000) 
by  the  policies  in  question.  The  ship  was  lost,  but  one  half 
of  the  cargo  arrived  at  Bombay,  and  was  landed  in  safety. 
The  freight  on  this  half  was  met,  in  the  strict  terms  of  the 
charterparty,  by  the  advance  made  at  its  execution ;  and 
the  other  half  fi-eight  (the  cargo  not  having  reached  JBom- 
bay)  was  lost.  And  the  plaintiflf  now  claims  the  loss  as  a 
total  loss  under  the  policies.  It  was  only  this  unpaid  half 
that  he  insured,  and  this  he  has  lost ;  and  this  I  am  of 
opinion  is  a  total  loss,  and  that  the  plaintiflf  is  entitled  to 
your  Lordships'  judgment. 

*Mr.  Justice  Brett:  My  Lords,  in  this  case  theac-  [215 
tion  was  brought  by  the  plaintiflf,  a  shipowner,  on  two  policies 
of  insurance  to  recover  an  alleged  total  loss  of  freight.  The 
first  policy  described  the  subject-matter  insured  as  *' freight 
valued  at  £2,000;"  the  second  described  it  as  "freight, 
payable  abroad,  valued  at  £2,000."  The  plaintiflf  claimed 
or  tlie  tQtsil  loss  of  freight  which  he  alleged  would,  if  there 
had  been  no  loss,  have  been  payable  to  him  under  a  charter- 
party  made  between  him,  as  shipowner,  and  De  Mattos,  as 
charterer.  By  the  charterparty,  dated  the  7th  of  March, 
1867,  the  ship  was  to  load  at  Greenock  a  cargo  of  coals,  and 
proceed  forthwith  to  Bombay,  and  there  deliver  the  same. 
''^  The /reighi  to  be  paid  on  unloading  and  right  delivery 
of  the  cargo  at  and  after  the  rate  of  42^.  per  ton  on  the 
giuintity  deliver  ed,^  ^  &c,'y  and  '^such/reigJit^^  is  to  be  paid, 
say,  one  half  in  cash  on  signing  bills  oi  lading,  less  four 
morUhs^  interest,  cfec,  5  per  cent  for  insurance,  and  2^  per 
cent,  on  the  gross  amount  of  freight  in  lieu  of  consignment 
at  Bombay,  and  '^ihe  refmaindeP^  on  delivery  of  the  cargo 
agreeably  to  bills  of  lading,  less  cost  of  coals  short  delivered, 
in  cash,  &c.  The  vessel  to  be  addressed  to  the  freighter's 
agent  abroad,  free  of  commission — owners  to  have  an  abso- 
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lute  lien  on  the  cargo  for  freight,  &c.  Under  this  charter- 
party,  the  charterer  loaded  about  2,000  tons  of  coal  on  board 
the  ship,  and  paid  the  plaintiff  about  £2,000.  The  bills  of 
lading  were  dated  the  15th  of  April,  1867.  A  receipt  was 
given  by  the  plaintiff  on  the  same  date,  indorsed  on  the  bills 
of  lading,  for  the  sum  received,  in  the  following  terms: 
*' being  advance  of  .half  freight  on  within  shipment,"  &c. 
The  dates  of  the  policies  sued  on  were  the  13th  of  April, 
1867,  and  the  22d  of  April,  1867.  There  were  four  policies 
in  all  effected  by  the  plaintiff,  by  which,  collectively,  the 
amount  insured  was  £2,000. 

Upon  the  case,  as  stated,  the  court  had  power  to  draw 
inferences  of  fact.  Half  the  cargo  was  lost,  and  half  was 
delivered  at  Bombay.  In  the  Court  of  Common  Pleas,  it 
was  argued  on  behalf  of  the  underwriters  that  they  had  a 
right  to  treat  the  policies  as  insurances  of  the  whole  freight 
to  be  earned  by  the  ship ;  because  the  policies  were  in  gen- 
eral terms  "on  freight;"  and  there  was  no  notice  of  any 
other  than  the  whole  freight.  Upon  this  it  was  answered  on 
behalf  of  the  plaintiff,  and  determined  by  the  court,  that,  as 
216]  *matter  of  law,  the  policy  in  general  t^rms  must  be 
held  to  take  effect,  either  upon  such  freight  as  the  assured 
had  at  risk  on  the  voyage  insured,  or  as  ne  had  at  risk  and 
intended  to  insure,  and,  as  matter  of  fact  by  deduction,  that, 
in  this  case,  the  insured  intended  to  insure  the  freight  which 
he  supposed  he  had  at  risk,  namely,  about  £2,000,  the 
amount  which  he  would  have  to  receive  at  Bombay  if  the 
cargo  arrived  safely,  and  which  he  supposed  he  would  lose 
if  the  cargo  was  lost. 

This  decision  of  the  Court  of  Common  Pleas  was  founded 
on  the  facts  in  this  case,  and  on  the  cases  of  Irving  v.  Rich- 
ardson  (*)  and  Stephens  v.  Australasian  Insurance  Com- 
pany (*).  Those  cases  seem  to  me  to  justify  a  decision,  that 
by  reason  of  the  general  understandinff  of  merchants,  which 
has  been  sufficientlv  made  known  to  the  courts,  it  is  to  be 
held,  as  matter  of  law,  without  further  proof,  that  wherever 
the  subject-m^atter  of  a  policy  is  described  in  it  in  general 
terms,  it  is  to  be  taken  to  cover  the  interest,  which  is  within 
its  terms,  which  the  assured  has  at  risk,  unless  the  contrary 
appears  to  have  been  the  intention  of  the  assured  from  other 
parts  of  the  policy,  or  other  proof.  In  this  case,  if  the  mat- 
ter be  not  of  law,  it  seems  to  me  clear  upon  the  facts  that 
the  plaintiff  intended  to  insure,  not  the  whole  charterparty 
freight,  but  the  part  which  had  not  been  paid  to  him  when 
the  ship  sailed,  and  which"  he  evidently  estimated  at  £2, 000. 

(')  2  B.  «fe  Ad.,  193.  (0  Lftw  Hop.,  8  C.  1\,  1». 
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It  will  be  observed  that  the  indgment  of  the  Court  of  Ex- 
chequer Chamber  assumes  that  this  was  so,  and  that  this 
point  was  not  pressed  before  your  Lordships.  For  it  was 
admitted  before  your  Lordships,  in  argument,  by  the  coun- 
sel for  the  respondents,  that  the  whole  question  must  ulti- 
mately depend  upon  the  construction  of  the  charterparty, 
whether  the  shipowner  could  by  virtue  of  it  claim,  under 
the  circumstances,  anything  from  the  charterer.  "  I  admit 
(he  said)  that  if  he  eould  claim  nothing,  there  was  a  total 
loss." 

The  question,  therefore,  is,  whether  upon  the  proper  con- 
struction of  the  charter  party,  as  between  the  shipowner 
and  charterer,  the  shipowner  could  or  could  notj  under  the 
circumstances,  have  maintained  a  claim  against  the  char- 
terer for  any  amount  of  freight  beyond  the  sum  paid  to  him 
when  the  bills  of  lading  were  signed.  The  first  observation 
I  will  venture  to  make  is,  that  this  *question  should  [217 
be  determined  upon  a  consideration  of  ^  the  charterparty 
alone,  that  is  to  say,  as  if  no  policy  had  been  effected.  And 
secondly,  that  the  construction  of  it,  as  of  any  other  mer- 
cantile document,  should  not  be  made  to  depend  on  its  strict 
grammatical  form,  or  on  the  apparent  meaning  of  any  one 
phrase  in  it  taken  by  itself,  but  on  the  apparent  expressed 
meaning,  as  to  practical  results,  of  the  whole.  It  should 
be  construed  by  considering  the  terms  of  it,  and  the  decis- 
ions in  former  cases  of  terms  similar,  though  perhaps  not 
identical.  Upon  charterparties  and  bills  of  lading  simi- 
larly framed,  the  disputes  found  in  the  books  to  have  been 
raised  have  been,  whether  the  money  advanced  should  be 
treated  as  a  loan  or  as  an  advance  of  freight :  if  the  first, 
whether  it  should  be  deducted  from  freight,  if  freight  should 
be  earned,  or  be  paid  back  wholly  or  in  part  to  the  charterer, 
if  no  freight,  or  not  a  sufficient  amount  of  freight,  should 
be  earned  by  delivery  at  the  port  of  discharge ;  if  the  second, 
whether  if,  in  fact,  paid,  it,  or  any  part  of  it,  should  be  paid 
back;  or,  if  not  paid,  whether  it  could  be  claimed  by  the 
shipowner  where,  in  either  case,  by  perils  of  the  sea,  the 
careo  should  not  be  delivered  at  the  port  of  discharge. 

The  first  case  on  the  subject,  so  far  as  I  know,  is  the 
ATumyrrums  Case  (*).  ''^Advance  money  paid  before,  if  in 
part  ^freight  and  named  so  in  the  charierparty^  although 
the  ship  be  lost  before  it  come  to  a  delivery  port,  yet 
wages  are  due  according  to  the  proportion  of  the  freight 
paid  before;  for  the  freighters  cannot  have  their  money." 
As  the  tenns  of  the  suggested  charterparty  are  not  given, 

(')  2  Sliow.,  283. 
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the  case  is  of  little  assistance  as  to  the  construction  of  the 
present  charterparty ;  but  it  suggests  a  distinction  between 
charterparties,  namely,  that  by  some,  the  advanced  pay- 
ment is  a  payment  in  part  of  freight,  and  in  others  not ;  and 
if  not,  the  advance  must  be  a  loan.  And  it  is  an  authority 
that,  in  the  reign  of  Charles  II.,  the  acknowledged  under- 
standing, the  rule  was,  that  money  to  be  paid  in  advance  of 
freight,  by  the  terms  of  the  contract  of  carriage,  could  not, 
if  paid,  be  demanded  back  in  consequence  of  the  loss  of  the 
ship  and  cargo  on  the  voyage. 

In  BWcey  v.  Dixon  Q)  the  declaration  alleged  a  promise 
to  pay  the  money  due  for  freight  on  a  delivery  of  the  bill  of 
lading,  and  then  alleged  the  delivery  of  the  bill  of  lading, 
218]  and  that  by  ^reason  thereof  the  defendant  was  liable  to 
pay  the  freight.  There  was  no  allegation  of  the  arrival  of  the 
ship,  or  of  the  delivery  of  the  goods.  Upon  a  special  de- 
murrer, Lord  Eldon  and  others  decided  for  the  defendant. 
But  the  judgments  obviously  intimate,  that  if  the  promise 
or  contract  to  pay  the  freight  on  the  delivery  of  the  hill  of 
lading  had  been  set  out  with  suflBlcient  particularity,  the 
claim  might  have  been  supported  without  alleging  the 
arrival  of  the  ship,  or  delivery  of  the  cargo.  Such  intima- 
tion is  authority  for  the  proposition,  that  if  by  the  contract 
there  is  to  be  a  prepayment  of  the  freight,  or  part  of  it,  an 
action  may  be  maintained  for  such  money  before  the  cargo 
has  arrived,  or  although  the  cargo  be  lost.  It  was  stated  by 
Sergeant  Shepherd  in  that  case,  that  it  was  always  custom- 
ary in  the  carriage  of 'goods  to  India  to  contract  for  pay- 
ment of  freight  previous  to  the  sailing  of  the  ship. 

In  Mashiter  v.  Buller  (')  the  evidence  is  said  to  have 
consisted  of  the  bills  of  lading,  some  of  which  stated  that 
the  goods  were  to  be  delivered  at  Lisbon,  "freight  for  the 
said  goods  being  paid  in  London,"  and  others  "the  shippers 
paying  freight  for  the  said  goods  in  London."  The  ship 
sailed,  but  was  lost  in  the  Downs.  Lord  EUenborough  held, 
that  the  words  in  these  bills  of  lading  only  meant,  that  the 
freight  should  be  paid  in  London  instead  of  in  Lisbon  ;  and 
that  they  by  no  means  dispensed  with  the  performance  of 
the  voyage.  He  added,  that  if  the  defendants  had  paid 
the  freight  upon  the  shipinerd  of  the  goods^  they  might  have 
recovered  every  penny  of  it  back  again.  The  decision, 
it  should  be  observed,  is,  that  by  virtue  of  those  bills  of 
ladinff,  expressed  as  they  were,  the  only  stipulation  was 
that  the  freight  should  be  paid  in  London  instead  of  at  Lis- 
bon ;  that  is  to  say,  that  it  did  not  alter  the  time  of  pay- 

(')  2  B.  <fe  P.,  321.  («)  1  Camp.,  84. 
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ment,  but  only  the  place.  The  freight,  according  to  that 
construction,  was  not  payable  until  after  the  shi j)  had  arrived 
at  Lisbon,  though  it  was  to  be  paid  in  London  instead  of  in 
Lisbon.  If  this  was  a  correct  construction,  the  result  of  the 
case,  and  the  other  remarks  made  in  it,  were  of  course  cor- 
rect. If  it  was  not,  the  result  and  the  remarks  have  since 
frequent!}^  been  overruled.  The  case  is  no  authority  upon 
any  question  of  law  arising  where  money  to  be  paid  for  the 
carriage  of  goods  in  ships  is,  by  the  contract,  to  be  paid  be- 
fore the  delivery  of  the  goods. 

*In  Andrew  v.  Moorliouse  (*)  the  plaintiffs,  the  [219 
shipowners,  were  held  to  be  entitled  to  recover,  after  the 
loss  of  the  ship  on  the  voyage,  the  whole  amount  of  freight 
for  the  whole  cargo  shipped,  because  the  contract  of  car- 
riage was  found  to  be  a  contract  to  carry  the  goods  to  the 
Cape  for  S&  per  ton,  and  there  to  deliver  them,  "freight 
being  paid,"  and  also  that  ""Hhe  £5  was  to  be  paid  in  Lon- 
don,^^  The  court  held  that  if  the  true  construction  of  the 
contract  was  that  the  freight  was  to  be  paid  in  London  on 
the  sailing  of  the  ship^  the  shipowner  was  entitled  •to  re- 
cover the  whole  of  it,  although  none  of  the  cargo  had  been 
carried  to  the  port  of  delivery  by  reason  of  the  whole  having 
been  lost  at  sea.  No  point  was  made  of  each  party  bearing 
half  the  loss ;  the  charterer  had  to  pay  the  whole  of  the 
freight,  after  the  loss,  because  he  had  agreed  that  the  whole 
should  be  prepaid. 

In  De  Silvale  v.  Kendall  (")  the  action  was  brought'  by 
the  charterer  to  recover  back  money  paid  in  advance.  The 
charterparty  was  as  nearly  as  possible  in  the  same  form  as 
in  the  present  case.  It  was,  amongst  other  things,  to  con- 
vey cotton  from  Maranham  to  Liverpool,  at  and  after  the 
rate  of  2^  annas  per  lb.  weigh t/br  each  and  every  poitnd  of 
cotton  which  should  be  ddivered.  at  the  King's  Beam  in 
Liverpool^  such  freight  to  be  paid  as  follows^  viz.,  as  much 
cash  as  may  be  found  necessary  for  the  vessel's  disburse- 
ments at  Maranham  to  be  advanced,  &,c.^  free  from  interest 
and  commission^  &c.,  and  the  residue  of  such  freight  to  be 
j)aid  on  the  delivery  of  the  cargo  in  Liverpool.  The  plain- 
tiffs, the  charterers,  advanced  £192  at  Maranham  for  the 
ship's  disbursements.  A  cargo  was  loaded,  but  the  ship 
was  captured  on  the  voyage,  and  never  arrived  at  Liverpool. 
It  was  argued  that  the  advance  was  either  a  loan  or  an  ad- 
vance of  part  of  the  freight,  liable  to  be  refunded  if  in  the 
result  no  homeward  freight  should  become  due.  It  was 
held  that  the  advance  was  a  prepayment  of  freight^  and 

(')  6  Taunt ,  435.  {^)  4  M.  A  S.,  37. 
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that,  by  the  law  of  England,  prepaid  freight  is  not  to  be 
returned  because  by  accident  the  cargo  is  lost.  "If"  (says 
Lord  EUenborough,  who  had  decided  MashUer  v.  BvUer  (*)), 
*'the  parties  have  chosen  to  stipulate  by  express  words,  or 
by  words  not  express,  but  sufficiently  intelligible  to  that  end, 
220]  that  a  part  of  the  freight  (using  the  word  *freightj 
should  be  paid  by  anticipation,  which  should  not  depend 
upon  the  performance  of  tne  voyage,  may  they  not  so  stipu- 
late?" Tnis  shows  what  was  Lord  Ellenborough's  view  of 
the  law,  and  gives  the  true  measure  of  MashUer  v.  Bvller  (*). 
In  order  to  interpret  the  charterparty  all  the  judges  rely 
upon  the  phrases  ^"^  such  freight  to  be  paid  as  follows,"  and 
^Hhe  residue  of  such  freight  to  be  paid,"  &c.,  which  are 
the  words  used  in  the  present  charterparty.  They  also,  it 
is  true,  rely  upon  the  stipulation  that  the  advance  is  to  be 
'*free  from  interest  and  commission."  What  effect  the 
presence  of  the  latter  stipulation  has  will  be  seen  in  subse- 
quent cases. 

In  Manfleld  and  Another  v.  Maitland  (')  the  action  was 
on  a  n)olicy  to  insure  an  acceptance  of  £219.  The  accept- 
ance had  been  given  by  the  plaintiff,  the  assured,  in  pursu- 
ance of  a  charterparty,  by  which  he  had  chartered  a  ship  to 
carry  deals  from  Quebec  to  Bridgwater,  and  there  deliver 
them,  being  paid  freight  for  the  deals  £10  5^.  per  hundred, 
one  half  of  the  freight  to  be  paid  in  cash  on  unloading  and 
right  delivery  of  the  cargo,  and  the  remainder  by  bill  on 
London  at  four  months.  The  captain  to  be  supplied  with 
cash  for  the  ship^s  use.  The  ship  was  lost.  It  was  held, 
that  the  plaintiff  had  no  insurable  interest  under  the  poliey, 
because,  on  a  true  construction  of  this  charterparty,  the 
advance  was  not  a  prepayment  of  any  part  of  the  freight, 
but  only  a  loan.  Being  a  loan,  the  plaintiff  was  entitled  to 
deduct  it  from  freight,  if  freight  became  payable,  and  to 
claim  its  repayment  if  no  freight  became  payable.  In  that 
charterparty,  it  will  be  observed,  the  whole  of  the  freight 
was  made  payable  on  the  unloading  and  right  delivery; 
half  of  it  was  to  be  paid  then  in  cash,  and  half  tJien  by  bill 
to  be  then  given.  The  stipulation  as  to  the  advance  was 
not  incorporated  into  a  sentence  headed,  '^  st^ch  freight  to 
be  paid,"  &c.  There  were  no  words  such  as  "the  residue 
of  such  freight  to  be  paid  on  delivery,"  &c. 

In  Saunders  v.  Drew  (")  the  action  was  brought  to  recover 
back  money  paid  in  advance.  The  charterparty  was  in 
part  for  the  hire  of  the  ship  for  an  intermediate  voyage  at 
the  rate  of  £1  per  ton  per  month  for  every  ton  of  the  ship's 

(>)  1  Camp.,  84.  (»)  4  B.  «i  Aid.,  582.  (»)  8  B.  «fe  Ad.,  445. 
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register  tonnage ;  the  charterer  to  pay  four  months  of  such 
mordhly  hire  in  advance,  and  the  *oala7ice  thai  jnay  [221 
he  due^  at  the  termination  of  the  period  for  which  she  may- 
be hired,  in  cash  at  the  port  where  she  may  be  discharged. 
The  ship  was  hired  for  the  intermediate  voyage,  and  the 
plaintiff  paid  in  advance  £1,734  for  four  months'  hire.  The 
ship  was  lost  two  months  after  the  hiring.  It  was  held,  that 
the  plaintiff  could  not  recover  back  any  part  of  the  £1,734, 
because  it  was  in  terms  a  prepayment  of  part  of  the  freight. 
There  was  no  suggestion, made  in  argument  or  judgment 
that  the  charterer  and  shipowner  should  each  bear  half  the 
loss,  and  that  therefore  the  plaintiff  should  recover  back  the 
payment  in  respect  of  one  of  the  two  lost  months. 

In  Hall  V.  JaTison  (*)  a  declaration  on  a  policy  was  held 
good  on  general  demurrer,  because  it  alleged  that  the  insur- 
ance was  expressed  in  the  policy  to  be  on  freight,  and  then 
alleged,  as  a  fact  outside  tne  policy,  '*  that  Edward  Serreys 
was  interested  in  the  money  so  insured,  as  being  money  ad- 
vanced to  him,  as  owner  oi  the  ship,  on  account  of  freight, 
and  heing  subject  to  the  risk  of  the  said  voyage.'^'*  It  was 
held,  that  it  was  consistent  with  this  allegation  that,  al- 
though, by  the  contract  of  carriage,  the  advance  was  to  be 
on  account  of  freight,  it  was  stipulated  by  the  same  contract 
that  it  should  be  returned  if  the  ship  should  be  lost.  This 
case  suggests  prepaid  freight,  but  accompanied  by  an  ex- 
press stipulation  tnat  it  should  be  repaid  ii  the  cargo  should 
not  arrive.  It  is,  however,  in  truth,  a  case  of  pleading,  and 
not  of  a  real  business  transaction. 

In  Hicks  v.  Shield  (*)  the  charterparty  was  between  the 
plaintiff  as  charterer,  and  the  defendants  as  owners,  to  carry 
lice  from  Rangoon  to  London,  and  there  deliver  the  same, 
on  being  paid  freight  as  follows:  £6  5^.  per  ton  net  rice  de- 
livered, &c.  Cash  for  ship^s  disbursements  to  be  advanced 
to  the  extent  of  £300,  free  of  interest,  but  subject  to  insur- 
ance^ and  2J  per  cent,  commission  in  full  of  port  and  pilot- 
age charges,  &c.  The  freight  to  be  paid  on  unloading  and 
right  deliverv,  &c.  The  plaintiff  advanced  £300,  the  ship 
was  lost.  The  question  was,  whether  the  defendant  was 
bound  to  repay  the  whole  or  any  part.  It  was  argued,  that 
the  advance  was  a  mere  loan.  ■  It  was  held  otherwise,  be- 
cause of  the  indication,  arising  from  the  stipulation  that  the 
advance  might  be  *insured.  "The  only  question"  [222 
(says  Lord  Campbell)  *'is  whether  this  was  a  mere  loan,  or 
an  advance  of  freight.  A  sum  of  £300  is  to  be  advanced, 
subject  to  certain  deductions,  one  of  which  is  for  insurance. 

(')  4  El  «k  Bl.,  600.  («)  7  El.  &  Bl.,  688. 
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If  it  is  to  be  insured,  it  must  be  for  freight  in  advance ;  for 
a  mere  loan  could  not  be  insured ;  and  if  it  is  not  a  mere 
loan,  but  advance  of  freight,  the  plaintiff  cannot  recover  it 
back."  In  the  course  of  the  ar^ment,  Crompton,  J., 
pointed  out,  that  if  it  was  a  loan,  it  could  not  be  insured 
either  by  the  charterer  or  the  shipowners ;  neither  would  be 
subject  to  loss'' by  sea  risk.  In  tnat  case  the  stipulation  as 
to  insurance  was  relied  on,  in  the  absence  of  such  phrases  as 
"such  freight  to  be  paid  as  follows,"  and  "the  residue  of 
such  freight  to  be  paid  on  delivery."  It  is  an  authority  as 
to  the  effect  of  the  stipulation  as  to  insurance,  and  shows 
that  the  effect  is,  that  it  indicates  that  the  advance  is  an  ad- 
vance of  freight,  and  is  not  by  way  of  loan.  Again,  there  is 
no  allusion  to  the  idea  of  eacn  party  bearing  half  the  loss. 

In  Jackson  v.  Isaacs  (*)  the  declaration  was  on  a  charter- 
party  between  the  plaintiff  as  owner,  and  the  defendant  as 
charterer,  by  which  the  ship  was  to  carry  a  cargo  of  salt  to 
Fernando  ro,  and  there  deliver  the  same,  on  being  paid 
freight  at  20^.  per  ton  on  the  quantity  shipped,  payable  by 
charterer's  acceptance  at  four  months  on  ship  clearing  at 
the  custom  house^  Literpool^  svMect  to  insurance.  Breach 
for  not  giving  the  acceptance.  Plea  that  the  freight  was  to 
be  paid  in  advance,  STwJect  to  insurance^  and  that  the  plain- 
tiff never  did  insure  for  the  benefit  of  the  defendant,  or  other- 
wise howsoever,  and  that  the  ship  and  cargo  were  wholly 
lost,  &c.  Demurrer.  It  was  argued  by  the  plaintiff,  that 
the  contract  appeared  to  be  a  contract  to  pay  freight  in  ad- 
vance, subject  to  a  deduction  of  the  premium  for  insurance ; 
that  the  plaintiff,  after  payment  to  him  of  the  advance, 
would  have  had  no  insurable  interest ;  the  risk  would  have 
been  on  the  defendant ;  he  therefore  was  the  only  party  who 
could  have  insured ;  and  that  the  reasonable  construction  of 
the  contract  was,  that  he  should  deduct  the  cost  of  doing 
so.  It  was  argued  for  the  defendant,  that  the  true  con- 
struction of  the  contract  was,  that  the  defendant  agreed  to 
advance  freight,  subject  to  the  plaintiff  insuring  to  the  de- 
fendant, in  case  of  loss  of  the  cargo,  the  return  of  the 
223]  *freight,  either  by  repaying  it  or  insuring  it  for  the 
defendant.  The  plea  was  held  to  be  bad  for  several  reasons. 
But  Baron  Watson  gave  this  reason,  "There  is  no  doubt 
what  is  meant  by  this  stipulation.  It  provides  for  a  pay- 
ment of  freight  in  advance.  The  defendant,  then  (who  was 
the  charterer),  was  the  only  person  who  could  have  insured 
the  freight.  It  therefore  seems  clear,  that  the  payment  by 
the  defendant  was  to  be  subject  to  a  deduction  for  the  ex- 

(')  3  H.  A  N.,  405. 
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pense  of  the  insurance  which  he  was  to  effect."  This  case 
shows  the  true  meaning  of  the  stipulation,  that  the  char- 
terer will  advance  freight,  or  a  part  of  it,  ''^subject  to  in- 
surance^'^^  or  ^^less  insurance.  If  there  had  been  no 
advance,  the  shipowner  would  have  had  to  insure.  If  the 
charterer  had  advanced  without  deduction,  the  shipowner 
would  have  obtained  the  full  freight  without  the  burden  of 
having  to  insure,  and  the  charterer  would  have  had  to  pay 
the  full  freight,  and  besides  to  insure.  In  order  to  restore 
the  position  of  both  to  what  it  would  be  if  the  freight  were 
to  be  paid  at  the  end,  instead  of  at  the  beginning,  of  the 
voyage,  the  advance  is  paid,  less  insurance.    The  shipowner 

gets  the  freight  at  the  beginning,  less  what  he  would  have 
ad  to  pay  for  insurance  if  he  were  only  to  get  the  full 
freight  at  the  end ;  the  charterer  pays  the  freight  at  the 
beginning,  less  the  amount  which  ne  must,  for  so  doing, 
have  to  pay  for  insurance  against  the  risk  cast  upon  him  by 
the  prepayment.  This  is  precisely  the  explanation  of  the 
present  charterparty  given  by  Baron  Cleasby  in  the  Court 
of  Exchequer  Chamber. 

In  Byrne  v.  Schiller  {')  the  action  was  on  a  charterparty  be- 
tween the  plaintiff  as  owner,  and  the  defendant  as  charterer, 
to  recover  a  sum  of  £737,  alleged  to  be  due  for  advance 
freight,  although  the  ship  was  lost  on  the  voyage.  The 
charterparty  was  to  carry  rice  in  bags  from  Calcutta  to 
Colombo,  the  charterer  paying  freight  on  the  same  at,  &c., 
per  bag  of  rice  delivered;  such  freight  to  be  paid  as  fol- 
lows: £1,200  to  be  advanced  at  Calcutta  against  master's 
receipt,  and  to  be  deducted^  together  with  \\  per  cent,  com- 
mission on  the  amount  advanced  and  cost  of  insurance^  from 
freight  on  settlement  thereof^  and  the  remainder  on  right 
delivery  of  the  cargo  at  port  of  discharge.  The  master  to 
sign  bills  of  lading  at  any  current  rate  of  freight  required, 
without  prejudice  to  the  *charterparty,  but  not  under  [224 
chartered  rates,  except  the  difference  is  paid  in  cash.  It 
was  held,  that  both  the  £1,200  and  the  £737,  which  was  the 
difference  between  the  bill  of  lading  and  charter  freight, 
were  sums  agreed  to  be  paid  as  advanfte  of  freight^  and 
therefore  that  the  plaintiff  was  entitled  to  recover  the  whole 
of  both,  although  the  ship  was  lost  on  the  voyage.  In  the 
Court  of  Error,  it  was  argued  by  Mr.  Butt  for  the  defen^. 
dant,  in  an  exhaustive  argument  of  great  research,  that  a 
prepayment  of  freight  is  not  final,  but  can  be  recovered  back 
if  the  goods  are  lost,  and  the  freight,  therefore,  never  earned. 
In  answer,  Cockburn,  C.J.,  said:    '*  We  are  all  agreed  that 

O  Law  Rep.,  6  Ex.,  20;  in  error,  Ibid ,  319. 
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the  law  is  too  firmly  settled  for  us  to  dej)art  from  it,  even  in 
a  court  of  appeal,  that  where  freight  is  paid  in  advance  it  can- 
not be  recovered  back."  It  was  also  neld  that,  upon  a  true 
construction  of  the  charterparty,  both  sums,  that  of  £1,200 
and  that  of  £737,  were  payments  to  be  made  in  advance  of 
freight.  It  should  be  observed,  as  to  the  £1,200,  that  not 
only  that  sum  was  to  be  deducted,  but  also  the  cost  of  in- 
suring it  was  to  be  deducted,  from  the  freight  to  be  earned. 
And,  farther,  that  no  one  suggested  that  anything  less  than 
the  whole  advance  freight  was  payable,  although  the  whole 
cargo  was  lost. 

It  becomes  necessary,  in  the  next  place,  in  consequence  of 
the  argument  founded  on  them,  to  consider  the  true  import 
of  the  often-quoted  words  of  Lord  Kingsdown  in  Kirchner  v. 
Vertus  (*).  In  that  case  there  was  no  dispute  that  the  freight 
was  payable  by  the  shipper  in  advance.  It  was  agreed  that 
it  should  be  paid  by  nim  in  advance  at  Liverpool.     The 

Sort  of  discharge  was  Sydney.  The  bills  of  lading  were  in- 
orsed  for  value.  The  shipper  did  not  make  the  stipulated 
payment  in  advance.  The  captain  at  Sydney  claiming  a 
lien  on  the  cargo  for  freight,  refused  to  deliver  the  cargo  to 
the  assignee  of  the  bill  of  lading  without  payment  by  him 
of  the  freight.  The  advice  of  the  Council  was,  that  there 
was  no  lien.  It  was  not  necessary  to  say,  that  advance 
freight  was  not  freight  at  all.  It  was  only  necessary  to  sav, 
that  the  incident  of  lien  did  not  attach  to  freight  so  to  be 
paid.  And  I  think  that  the  latter  is  all  that  is  said  by  Lord 
Kingsdown.  He  does  not  say,  that  the  money  payable  in 
advance  is  not  freight  at  all.  Contrasting  the  characteristics 
225]  or  incidents  of  the  money  agreed  *to  be  paid  in  ad- 
vance for  the  carriage  of  goods  m  a  ship,  with  those  of 
money  to  be  paid  on  delivery  of  the  goods,  ne  says,  that  the 
first  does  not  acquire  the  legal  character  of  the  other,  nor 
does  it  acquire  its  legal  incidents.  By  the  first,  he  is  allud- 
ing to  the  characteristic  of  freight  not  being  payable  tUl 
earned  by  carriage,  and  by  the  second,  to  the  incident  of 
lien.  So,  in  the  next  phrase,  he  does  not  say  that  the 
money  is  paidf^  taking  the  goods  on  board,. &c.,  but  that 
it  is  so  in  effect.  He  did  not  mean  to  sa^  that  prepaid  freight, 
or  money  to  be  paid  in  advance  of  freight,  is  not  freight,  or 
a  part  of  the  freight  for  the  carriage  of  the  goods,  otherwise, 
in  the  first  place,  he  would,  if  the  whole  freight  were  to  be 
pi-epaid,  leave  it, — that  the  cargo  was  to  be  carried  on  the 
voyage  for  nothing,  and  indeed,  as  it  would  seem,  that 
there  would  be  no  contract  to  carry  on  the  voyage ;  and  in 

(')  12  Moo.  P.  C,  361. 
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the  second  place,  at  least,  he  would  reduce  such  advance  to 
a  loan,  and  so  hold  in  contravention  of  all  the  cases.  The 
decision  is,  that  where  the  agreed  time  of  payment  of  the 
freight  is  not  contemporaneous  with  the  delivery  of  the 
cargo,  there  is  no  implied  right  of  lien.  The  observations  of 
Lord  Kingsdown  are  pointed  to  that  question.  The  true 
meaning  of  them  is,  that,  so  far  as  concerns  a  question  of 
nothing  being  due  until  delivery,  or  a  question  of  lien,  it  is 
the  same,  in  effect,  as  if  the  money  were  to  be  paid  for  tak- 
ing the  goods  on  board,  &c.,  and  as  if  it  were  not  to  be  paid 
for  carrying  them. 

The  case  of  Tamvaco  v.  Simpson  (*),  in  the  Court  of 
Exchequer  Chamber,  is  in  accordance  with  the  case  in  the 
Privy  Council. 

The  case  of  Waison  v.  Shankland  (')  was  relied  on.  It 
was  an  appeal  from  Scotland.  There  is  great  doubt  whether 
the  English  rule  as  to  prepaid  freight  applies  in  Scotland. 
K  it  does  not,  I  should  venture  to  think  that  prepaid  freight 
is,  in  Scotland,  a  loan.  If  it  does,  I  should  venture  to  think 
that  the  advance,  on.  such  a  contract  as  was  proved  in  the 
case,  was  prepaid  freight,  and  on  that  ground  could  not  be 
recovered  bacK.  The  decision,  however,  was,  that,  assuming 
the  advance  to  be  a  loan,  it  could  not  be  recovered  back.  If 
in  the  present  case,  which  is  to  be  decided  according  to 
English  law,  the  advance  could  be  treated  as  a  loan,  it 
might  be  necessary  to  consider  that  case  with  the  utmost 
attention ;  *but  it  was  not  argued  in  this  case  that  the  [226 
advance  was  a  mere  loan,  and  it  would,  as  it  seems  to  me, 
be  impossible  to  hold  that  it  was,  without  overruling  all  the 
cases  on  this  subject,  or  the  doctrine  assumed  in  all  which 
have  been  decided,  since  the  time  of  Charles  II. 

I  have  drawn  attention  to  all  the  cases,  in  order  to  show 
how  uniform  the  view  has  been  as  to  what  construction  is  to 
be  put  upon  shipping  documents  in  the  form  of  the  present 
charterparty,  and  as  to  the  uniform,  though  perhaps 
anomalous  rule,  that  the  money  to  be  paid  in  advance  of 
freight  must  be  paid,  though  the  goods  are  before  payment 
lost  hj  perils  of  the  sea,  and  cannot  be  recovered  back  after, 
if  paid  before  the  goods  are  lost  by  perils  of  the  sea. 
Although  I  have  said  that  this  course  of  business  may  in 
theory  he  anomalous,  I  think  its  origin  and  existence  are 
capable  of  a  reasonable  explanation.  It  arose  in  the  case  of 
the  long  Indian  voyages.  The  length  of  voyage  would 
keep  the  shipowner  for  too  long  a  time  out  of  money  ;  and 
freight  is  much  more  difficult  to  pledge,  as  a  security  to 

Q)  Law  Rep.,  1  C.  P.,  868.  («)  Law  Rep.,  2  H.  L.,  Sc,  804. 
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third  persons,  than  goods  represented  by  a  bill  of  lading. 
Therefore  the  shipper  agreed  to  make  the  advance  on  what 
he  would  ultimately  have  to  pay,  and,  for  a  consideration, 
took  the  risk  in  order  to  obviate  a  repayment,  which  dis- 
arranges business  transactions. 

It  seems  to  me,  and  I  submit  that,  on  a  review  of  all  the 
cases,  the  true  construction  of  the  charterparty  in  this  case 
is,  that  the  £2,000,  which  were  to  be  paid  and  were  paid  in 
advance,  constituted  a  prepayment  of  the  freight  payable 
under  the  charterparty,  and  no  part  of  it  could  be  recovered 
back  by  the  charterer  from  the  shipowner,  and  that  the  stipu- 
lation as  to  deduction  for  insurance  did  not  alter  this  ri^ht 
of  the  shipowner.  I  do  not  understand  that  it  is  denied 
that  the  freight  to  be  earned,  and  earned  by  the  shipowner 
in  this  case,  was  £2  per  ton  on  the  amount  of  coal  delivered 
at  Bombay.  Indeed,  to  hold  otherwise  would  be  flatly  to 
contradict  the  charterparty.  But  it  is  suggested,  and  was 
held  in  the  Exchequer  Chamber,  that  the  prepayment  under 
such  a  contract  is  not  in  respect  of  the  freight  which  is 
eventually  earned,  but  of  the  freight  which  would  be  earned 
if  the  whole  cargo  should  arrive  and  be  delivered,  so  as  to 
be  a  prepayment  of  so  much  'per  ton  on  every  ton  of  the 
227]  cargo  shipped.  Let  this  be  *tested  on  the  assumption 
that  no  part  of  the  advance  can  be  paid  back,  which  1  sub- 
mit is  conclusively  proved  to  be  a  correct  assumption  by  the 
cases  I  have  cited,  and  that  there  is  no  insurance  by  either 
party.  Taking  the  figures  of  the  present  case,  if  1,000  tons 
are  delivered,  the  freight  earned  is  £2,000 ;  but  the  charterer 
could,  upon  the  assumption,  only  aflSrm  effectually  that  £1 
per  ton  nad  been  prepaid  in  respect  of  those  1,000  tons ; 
therefore  he  must  pay  the  other  £1  per  ton,  or  £1,000,  for 
freight.  The  charterer  will  have  paid  £3,000,  and  the  ship- 
owner vnM  keep  £2,000,  and  receive  £1,000,  or  in  the  result 
have  £3,000.  The  one  will  in  effect  have  paid,  and  the  other 
have  received,  £3,000  for  the  delivery,  after  transport,  of 
1,000  tons.  In  effect  that  will  be  £3  per  ton.  If  500  tons  are 
delivered,  £500  are  to  be  paid  for  freight ;  £2,000  are  to  be 
kept ;  £2,500  are  in  effect  paid  and  received,  or  in  effect  £5 
per  ton.  If  1,500  tons  are  delivered,  £1,500  are  to  be  paid 
for  freight ;  £2,000  are  to  be  kept ;  £3,500  are  in  effect  paid 
and  received,  or  in  effect  £2  6s.  5d,  per  ton.  The  charterer, 
upon  the  assumption,  must  in  effect  pay  more  than  £2  per 
ton  in  every  case,  except  where  the  whole  cargo  is  delivered. 
And  if  the  shipowner  is  to  pay  back  a  part,  then  either  a 
part  is  a  mere  loan,  or  money  which  is  prepaid  freight  must 
be  paid  back,  both  of  which  views  are  contrary  to  all  the 
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cases.  Whereas,  on  the  contrary,  if  the  amonntof  freight 
earned  is  set  down  according  to  the  quantity  of  cargo 
delivered,  and  so  debited  to  the  charterer,  and  he  is  credited 
against  it,  as  a  whole,  with  the  amount  paid  in  advance, 
everjr  word  of  the  charterparty  is  satisfied,  no  word  is  con- 
tradicted, and  nothing  is  done  in  conflict  with  any  decided 
case.  It  follows  that,  in  my  opinion,  the  shipowner,  the 
plaintiff  in  this  case,  could  not  have  claimed  anything  more 
irom  the  charterer  than  the  £2,000  which  had  been  prepaid  ; 
that  the  only  freight  which  the  plaintiff  had  at  risk  was  the 
balance,  if  any,  of  freight  to  be  received  at  Bombay,  if  the 
ship  with  sufficient  cargo  arrived  there ;  that  the  freight 
which  was  insured  was  that  freight  or  balance  of  freight 
which  was  to  be  received  at  Bombay  if  the  cargo  should 
arrive  safely,  and  lost  if  it  did  not,  and  that  there  was  a  total 
loss  of  such  insured  freight.  1  entirely  agree  with  the  judg- 
ment of  Baron  Cleasby  in  the  Exchequer  Chamber,  and 
with  the  reasons  given  by  him  for  it.  I  cannot  *agree  [228 
with  those  judgments  which,  with  great  deference,  seem  to 
me  to  be  rested  on  suggested  equities  between  the  charterer 
and  shipowner  whicn  never  existed,  and  on  suggested 
equities  between  different  underwriters,  which,  if  they 
existed,  should  not  be  considered  in  this  case. 

I  submit  to  your  Lordships  that  the  judgment  of  the 
Excheq^uer  Chamber  should  be  reversed.  I  answer  your 
Lordships'  question  by  saying  that  in  my  opinion  there  was 
a  total  loss. 

My  Lords,  in  this  opinion  my  Brother  Pollock  agrees. 

Mr.  Justice  Grove  (read  by  Mr.  Justice  Brett) :  I  agree 
with  the  judgment  of  the  Couf  t  of  Common  Pleas,  and  that 
of  Barons  Cleasby  and  Pollock  in  the  Exchequer  Chamber. 
I  can  add  nothing  to  the  reasons  given.  1  answer  your 
Lordships'  question  by  saying  that  in  my  opinion  there  was 
a  total  lo^s. 

Mr.  Justice  Mellor  (read  by  Mr.  Justice  Blackburn) : 
My  Lords,  in  answer  to  the  question  propounded  by  your 
Lordships  to  the  judges  who  attended  the  hearing  of  this 
case,  I  am  of  opinion  that  under  the  circumstances  there 
was  a  partial  loss  only,  and  not  a  total  loss  of  the  subnet- 
matter  of  insurance.  I  expressed  my  opinion  to  that  effect 
in  the  judgment  which  I  delivered  in  the  Exchequer  Cham- 
ber ('),  to  which  I  venture  to  refer.  I  forbear  to  trouble 
your  Lordships  with  any  farther  observation  on  the  case, 
especially  as  I  entirely  concur  with  the  opinion  of  m^ 
Brother  Blackburn,  expressed  in  the  answer  which  he  is 

(»)  Law  Rep.,  9  C.  P.,  566. 
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prepared  to  give  to  the  question  propounded  by  your  Lord- 
ships, to  the  effect  that,  under  the  circumstances  of  the  case, 
the  loss  of  the  subject-matter  of  insurance  was  partial  only. 

Mr.  Justice  Blackburn  :  My  Lords,  in  my  opinion  there 
was  only  a  partial  loss  of  the  subject-matter  of  insurance. 
My  reasons  for  this  opinion  are  as  follows:  Freight  is  the 
reward  payable  to  the  carrier  for  the  safe  carnage  and 
delivery  of  goods ;  it  is  payable  only  on  the  safe  carriage 
and  delivery ;  if  the  goods  are  lost  on  the  voyage,  nothing 
229]  *is  payable ;  and  in  cases  where  the  freight  is  made 
payable  at  so  much  per  ton  of  the  goods,  and  part  of  the 
goods  only  are  delivered,  a  proportionate  part  of  the  freight 
only  is  payable.  But  a  sura  of  money  payable  by  the 
shippers  of  the  goods  at  the  port  of  shipment  does  not 
acquire  the  legal  character  of  freight  because  it  is  described 
under  that  name  in  a  charterparty.  It  is,  in  effect,  money 
to  be  paid  for  taking  the  goods  on  board  and  undertaking  to 
carry,  and  not  for  carrying  them.  This,  which  I  have  taken, 
with  a  slight  alteration  from  the  judgment  of  Lord  Kings- 
down  in  Kirchner  v.  Verms  ('),  in  my  opinion  is  an  accurate 
statement  of  the  law. 

A  sum  of  money  may  be  advanced  as  a  loan  on  the  secu- 
rity of  the  freight  to  be  earned,  and  in  such  a  case  may  be 
recovered  back  though  the  freight  is  lost ;  but  I  think  it 
has  always  been  held  that  a  stipulation,  which  shows  that 
the  merchant  is  to  insure  the  amount,  is  almost  conclusive 
to  show  that  it  is  not  a  loan  on  the  security  of  freight  to  be 
earned,  but  an  advance  of  freight :  Hicks  v.  Shield  (*) ; 
Frayes  v.  Worms  (") ;  and  if  it  is  an  advance  of  freight,  then 
by  our  law,  differing  in  that  respect  from  the  law  of  some 
other  countries,  it  cannot  be  recovered  back  in  whole  or  in 
part,  though  the  ship  or  the  goods,  or  part  of  them,  are  lost, 
and  consequently  the  freight  is  in  whole  or  part  unearned : 
Byrne  v.  SchiUer  (*). 

Merchants,  according  to  my  experience,  attach  very  great 
weight  to  a  stipulation  as  to  who  is  to  insure,  as  showing 
who  is  to  bear  the  risk  of  loss ;  and  I  cannot  doubt  that 
both  the  plaintiff  and  De  Mattos  perfectly  understood  that 
the  sum  paid  on  signing  the  bill  of  lading  under  this  char- 
terparty was  an  advance  of  freight,  which  was  to  be  at  the 
risK  of  the  owner  of  the  goods,  and  could  not  be  recovered 
back  though  the  goods  were  all  lost ;  that  it  was  in  effect, 
to  use  Lord  Kingsdown's  language,  not  freight  for  carrying 
the  goods,  but  money  paid  for  taking  the  goods  on  board 

(»)  12  Moo.  P.  C,  890.  (8)  19  C.  B.  (N.S.),  159. 

(«)  7  El.  &  BL,  683.  (*)  Law  Rep.,  6  Ex.,  3ia 
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and  undertaking  to  carry  them.  It  migW -be  insured  by 
the  owner  of  the  goods  either  under  the  description  of  "  pre- 
paid freight ;"  or  as  "  the  increased  value  of  -the  goods  by 
prepayment  of  freight,"  which  latter  form  was  adppt^  by 
t)e  Mattos  in  this  case.  '  '/  •;*  /-^ 

*Had  the  charterparty  been  expressed,  "freight  to  [280. 
be  at  42^.  per  ton,  one  guinea  to  oe  paid  on  the  right  and 
true  delivery,  and  one  guinea  in  advance  on  signing  bills  of 
lading,"  there  could  have  been  no  dispute  about  the  matter. 
The  loss  of  a  certain  number  of  tons  would  have  caused  the 
shipowner  to  lose  a  proportionate  number  of  guineas,  be- 
cause his  freight  ^0  lanco  was  not  earned ;  and  would  also 
have  caused  the  goods  owner,  De  Mattos,  to  lose  an  equal 
number  of  guineas,  because  he  had  lost  the  benefit  of  the 
number  of  guineas  he  had  paid  for  the  undertaking  to  carry 
his  coals.  The  loss  of  each  individual  ton  would  have  occa- 
sioned the  same  loss  to  each,  and  in  the  event  that  has  hap- 
pened of  a  loss  of  one  half  of  the  coals,  there  would  be  a 
loss  of  50  per  cent,  on  this  policy  on  the  freight,  and  also  a 
loss  of  50  per  cent,  on  De  Mattos'  policy  on  "the  coals,  and 
increased  value  thereof  by  prepayment  of  freight." 

The  defendants  contend,  and  I  think  rightly,  that  on  the 
true  construction  of  the  charterparty,  the  effect  is  the  same 
as  if  it  had  been  expressly  stated  as  above. 

But  the  plaintiff  puts  a  different  construction  on  the  char- 
terparty. He  contends  that  it  was  intended  that  the  ad- 
vance was  to  be  against  whatever  freight  was  ultimately 
earned,  and  at  the  end  of  the  voyage  to  be  deducted  from 
whatever  freight  was  earned,  and  consequently  that,  though 
it  was  the  goods  owner's  (De  Mattos)  risk  in  one  sense^  as  it 
could  not  Be  recovered  back  in  any  event,  yet  the  owner  of 
the  goods,  De  Mattos,  was  to  lose  nothing  in  respect  of  the 
prepaid  freight,  or  the  enhanced  value  oi  the  goods,  until 
half  or  more  of  the  goods  were  lost.  That  the  loss  of  the 
first  ton  of  coals  was  a  loss  to  the  shipowners  of  two  guineas 
of  freight,  and  no  loss  at  all  of  the  money  paid  in  advance, 
nor  of  the  increased  value  of  the  goods,  and  that  so  it  con- 
tinued till  half  of  the  coals  were  lost,  and  then  that  the  loss 
of  each  ton  above  the  half  would  be  no  loss  to  the  shipowner 
at  all,  but  a  loss  to  the  goods  owners  of  two  guineas  out  of 
the  money  paid  in  advance.  That,  in  short,  under  this 
charterparty  the  loss  of  the  freight  was  total  as  soon  as 
half  the  coals  were  lost,  and  the  risk  to  the  owner  of  the 
goods,  as  far  as  regards  the  prepaid  freight  or  enhanced 
value  of  the  goods,  did  not  commence  till  half  the  coals 
were  lost. 
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231]  *Had  the, nirderwriters  pleaded  and  proved  that  the 
insured  didjftpt  disclose  this  peculiar  nature  of  the  charter- 
party  ifii^king  the  risk  double  what  in  ordinary  circum- 
stances if- would  have  been,  that  would  have  been  a  good 
^i^ti^M.*  They  have  not  so  pleaded,  and  therefore  we  must 
.aejb'on  the  supposition  (whether  correct  in  fact  or  not  I  do 
ilot  know)  that  the  charterparty  was  disclosed,  in  which 
case,  if  the  underwriters  misconstrued  it,  it  was  their  own 
fault.  But,  as  already  said,  I  do  not  think  they  have  mis- 
construed it ;  and  what  is  the  true  construction  of  the  char- 
terparty is  really  the  matter  in  dispute  in  this  cause. 

It  is  very  difficult  to  argue  on  the  construction  of  such  an 
instrument,  or  to  do  more  than  to  state  one's  view  of  what 
it  means.  The  words  are,  *^  freight  to  be  paid  on  unloading 
and  right  delivery  of  the  cargo  at  and  after  the  rate  of  42^. 
per  ton  on  the  quantity  delivered,"  and  had  it  stopped 
there,  I  think  there  would  be  no  room  for  doubt  that  it 
meant  42*.  per  ton  for  each  ton  delivered,  and  nothing  for 
those  not  delivered,  so  that  a  partial  loss  of  the  goods  would  . 
be  a  partial  loss  of  a  proportionate  part  of  the  freight.  But 
it  goes  on,  "such  freight  to  be  paid,  say,  one  half  in  cash 
on  signing  bills  of  lading,  less"  certain  deductions,  includ- 
ing 5  per  cent,  for  insurance.  That  clearly  expresses  that 
21*.,  less  these  deductions,  were  to  be  paid  for  every  ton 
put  on  board,  without  reference  to  whether  it  was  all  deliv- 
ered or  not,  "and  the  remainder  on  right  delivery  of  the 
cargo."  I  think  that  means  the  remainder  of  the  42*.  per 
ton  on  the  right  delivery  of  each  ton.  Had  the  broker  who 
drew  up  the  charterpartv  adopted  language  similar  to  that 
used  in  Byrne  v.  SchiU€T{^\  and  said,  "the  amount  paid 
on  signing  the  bill  of  lading  to  be  deducted  from  freight  on 
settlement  thereof,"  it  would  have  clearly  expressed  what 
is  now  said  to  have  been  the  intention.  But  in  the  absence 
of  those  or  any  similar  words,  I  think  that  is  not  the  mean- 
ing of  the  words  used.  The  construction  contended  for  by 
the  appellant  seems  to  me  forced  and  unnatural,  and  not 
that  which  mercantile  men  would  put  upon  such  a  contract. 

I  do  not  like  to  make  assertions  as  to  what  mercantile 
men  would  say,  knowing  as  I  do  that  other  judges  would 
232]  naake  ^contrary  assertions ;  and  we  have  very  little  to 
assist  us  in  ascertaining  what  merchants  really  would  think. 
I  see  that  my  Brother  Cleasby,  in  his  judgment  in  the  Ex- 
chequer Chamber,  attaches  weight  to  the  conduct  of  the 
master  in  delivering  up  the  coals  without  payment  of  tlie  ^ 
21*.  per  ton,  as  evidence  of  the  understanding  of  merchants  ' 

(')  Law  Rep.,  6  Ex.,  20,  319. 
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on  the  construction  of  the  charterparty.  And  this  was 
repeated  on  the  argument  at  your  Lordships'  bar.  I  am 
not  sure  that  a  legitimate  argument  as  to  the  mercantile  nn- 
derstanding  can  be  deduced  from  the  conduct  of  parties 
after  the  dispute  has  arisen,  and  in  no  case  do  I  attach 
much  weight  to  the  conduct  of  the  captain's  seeking  to 
charge  underwriters,  whom  all  captains  are  too  apt  to  think 
their  legitimate  prey  ;  I  should  myself  attach  more  weight 
to  the  conduct  of  the  insurance  brokers  who  worded  both 
policies  as  if  they  believed  that  the  risk  as  to  the  freight 
and  as  to  the  enhanced  value  of  the  goods  was  the  ordinary 
risk,  subject  to  a  partial  loss  on  the  loss  of  any  part  of  the 
goods.  Had  De  Mattos  and  his  brokers  thought  that  no 
part  of  the  prepaid  freight,  which  formed  more  than  half  of 
the  value  whicn  he  insured,  was  to  be  lost  till  more  than 
one  half  of  the  goods  had  been  lost,  so  as  to  render  the  risk 
as  to  this  much  less  than  the  risk  as  to  the  goods  them- 
selves, he  would,  I  should  think,  not  have  shaped  his  policy 
so  as  to  lump  these  two  unequal  risks  together.  He  would, 
I  think,  have  severed  the  two  in  his  policy  and  have  re- 
quired that  the  premium  for  the  smaller  risk  should  be  less, 
instead  of  insuring,  as  he  did,  as  if  his  risk  as  to  the  en- 
hanced value  of  the  goods  was  the  same  as  that  on  the  goods 
themselves. 

I  have  only  farther  to  observe  that  the  terms  of  the  char- 
terparty, "425.  per  ton  delivered,  to  be  paid  one  half  in 
cash  on  signing  bills  of  lading"  are  exactly  equivalent  to 
saying  ^'2ls,  to  be  paid  on  every  ton  put  on  board."  If  no 
disaster  happened  the  number  of  tons  delivered  would  be 
the  same  as  the  number  of  tons  put  on  board ;  but  I  do  not 
think  it  an  accurate  statement  to  sav  that  the  payment  was 
to  be  one  half  of  the  estimated  freight,  which  is  the  phrase 
used  by  each  of  the  judges  in  the  Court  of  Common  rleas, 
and  I  cannot  but  think  that  a  fallacy  lurks  under  this,  to  my 
mind,  inappropriate  expression. 

I  have  only  to  add,  that  where  there  has  been  such  a  dif- 
ference *of  opinion  on  the  question  of  what  is  the  in-  [233 
tention  of  the  parties  as  expressed  in  this  charterparty,  it  is 
impossible  to  say  that  the  meaning  is  clear.  It  will  appear 
dififerent  to  different  minds.  I  can  only  sav  that  to  me  the 
intention  appears  to  be  to  express  that  which  the  "respon- 
dents say  has  been  expressed.  And  such  being  my  opinion, 
I  answer  your  Lordships'  question  by  saying  that  there  was 
only  a  partial  loss  of  the  subject-matter  of  insurance. 

MarcTi  30.  Loud  Chelmsford  :  My  Lords,  this  appeal  is 
from  the  judgment  of  the  Court  of  Exchequer  Chamber,  in 
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an  action  brought  by  the  plaintiff  on  two  policies  of  insur- 
ance to  recover  a  total  loss  of  freight.  The  Court  of  Common 
Pleas  unanimously  gave  judgment  in  favor  of  the  plaintiff. 
The  Court  of  Exchequer  Chamber  reversed  that  judgment  by 
a  majority  of  three  to  two,  holding  that  there  was  onlv  a  par- 
tial loss  of  the  subject-matter  of  insurance,  and  the  learned 
{'udges  who  have  been  summoned  to  assist  your  Lordships 
lave  differed  in  opinion ;  so  that  in  the  result  there  are  five 
judges  in  favor  of  the  plaintiff  and  four  in  favor  of  the 
defendant.  In  this  difference  of  opinion,  it  is  impossible  not 
to  feel  that  the  question  is  one  of  some  difficulty.  It  appears 
to  me  to  depend  altogether  upon  the  proper  construction  of 
the  charterparty :  [BLis  Lordsnip  stated  that  instrument  and 
the  facts  oi  the  case.] 

In  considering  the  question  it  is  necessary  in  the  first  place 
to  determine  the  character  of  the  payment  which  was  made 
by  the  charterer  at  the  time  of  signing  the  bills  of  lading. 
Was  it  an  advance  in  the  nature  of  a  loan,  or  was  it  a  pre- 
pajrment  of  half  the  freight,  the  whole  of  which  was  to  be 
earned  by  the  unloading  and  delivery  of  the  cargo  at  Bom- 
bay ?  It  is  unnecessary  to  consider  the  case  of  KiTcTmer  v. 
Yenus  (*)  which  was  often  referred  to  in  the  course  of  the 
argument,  but  which  appears  to  me  to  have  turned  entirely 
upon  the  question  of  lien,  so  that  the  language  used  with 
respect  to  payments  made  by  the  shippers  of  goods  at 
the  port  of  discharge  not  acquiring  the  legal  character  of 
freight  (")  must  be  received  with  some  qualification.  But 
this  case  is  altogether  removed  from  the  authority  of  Kirch- 
234]  ^^  V.  Yenus^  *because  here  the  parties,  by  their  char- 
terparty, have  agreed  that  the  payment  shall  be  the  advance 
of  naif  the  freight,  and  that  the  shipowner  shall  have  an 
absolute  lien  for  freight.  The  charterparty  contains  a  pro- 
vision for  the  charterer  to  deduct  from  the  payment  of  naif 
freight  5  per  cent,  for  insurance,  and  Mr.  Justice  Blackburn, 
in  his  opinion  delivered  to  the  House,  stated  "that  it  had 
always  been  held  that  a  stipulation  that  the  merchant  is  to 
insure  the  amount,  is  almost  conclusive  to  show  that  it  is 
not  a  loan  on  security  of  freight  to  be  earned,  but  an  ad- 
vance of  freight."  There  can  be  no  doubt,  therefore,  that 
the  sum  paid  by  De  Mattos  was  a  prepayment  of  freight, 
and  as  such,  according  to  settled  authorities,  could  not  be 
recovered  back  again.  That  portion  of  the  freight  received 
by  the  plaintiff  was  therefore  never  at  risk  on  the  voyage 
insured. 

0)  12  Moo.  P.  C,  S61.  («)  12  Moo.  P.  C,  at  p.  890. 
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But  then  the  question  arises  what  was  the  portion  of  freight 
which  was  covered  by  this  prepayment  ? 

On  the  part  of  the  defendant  it  was  contended  that  under 
the  words  of  the  charterparty  the  freight  being  payable  not 
in  a  gross  sum  but  after  the  rate  of  42s.  per  ton  of  coals  on 
the^uantity  delivered,  the  freight  must  be  distributed  over 
the  whole  cargo  at  the  rate  of  42*.  for  each  ton,  which  will 
be  equivalent  to  the  payment  of  £1  Is,  on  every  ton  of  the 
cargo  put  on  board,  leaving  only  £1 1^.  to  be  paid  for  freight 
on  the  entire  cargo  delivered.  If  this  mode  of  calculating  the 
freight  is  adopted  the  plaintiflP  s  loss  would  of  course  be  only 
a  partial  one. 

j3ut  I  am  not  disposed  to  take  this  view  of  the  stipulation 
as  to  payment  of  freight  in  the  charterparty.  I  think  that 
the  freight  payable  is  the  freight  upon  the  whole  quantitj^  of 
coals  delivered  at  the  rat^  of  &s.  per  ton,  and  the  part  which 
was  prepaid  was  assumed  upon  an  estimate  of  half  of  that 
quantity.  If  the  parties  had  intended  that  the  prepayment 
should  be  calculated  upon  the  footing  of  one  nafi  of  the 
cargo,  at  so  much  per  ton,  nothing  would  have  been  easier 
than  to  have  expressed  this  in  words.  The  bill  of  lading 
was  signed  for  2,178  tons,  the  half  freight  was  to  be* paid 
on  signing  the  bill  of  lading,  and  the  receipt  was  indorsed  on 
the  bill  of  lading.  If  the  prepayment  was  meant  to  be  ap- 
plied to  half  the  rate  of  freight  over  the  whole  number  of  tons 
of  coal  shipped,  the  amount  could  have  been  easily  ascertained 
and  the  ^intention  clearly  expressed.  The  manner  in  [235 
which  the  half  of  the  freight  was  agreed  upon,  satisfies  me  that 
the  sum  paid  was  taken  generally  as  representing  one  half  of 
the  freignt  of  the  entire  cargo,  at  the  rate  of  425.  per  ton. 

This  being  my  view  of  the  case,  it  foUows  that  the  plain- 
tiff never  had  more  than  half  the  freight  as  a  gross  sum  at 
risk,  on  the  voyage  insured.  If  aU  the  coals  had  been  de- 
livered he  would  have  had  to  receive  the  amount  of  the 
whole  agreed  freight  minus  the  £2,286  already  paid.  In  the 
event  which  occurred,  he  had  secured  himself  against  the 
loss  of  one  half  of  the  freight  by  the  prepayment ;  the  only 
insurable  interest  in  the  freight  which  remained  to  him  "was 
the  unpaid  half,  the  whole  of  which  he  lost  by  the  perils  of 
the  seas,  and  therefore  his  loss  was  a  total  loss. 

I  think  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber ought  to  be  reversed. 

Lord  Hatherley  :  My  Lords,  I  concur  entirely  in  the 
view  which  has  been  taken  of  the  case  before  us  by  my  noble 
and  learned  friend  who  has  preceded  me  in  expressing  his 
opinion  upon  it. 

15  Eng.  Rep.  14 
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The  two  points  to  be  considered  are,  first,  what  is  the 
insarance  that  has  been  effected  by  the  policy  and  the  sub- 
ject-matter thereby  insured ;  and  we  are  led,  in  the  consid- 
eration of  that  point,  to  the  farther  question  as  to  what  was 
the  contract  between  the  insurer  and  the  person  with  whom 
he  bargained,  as  the  charterer  of  the  ship,  in  order  to  ascer- 
tain what  were  the  perils  of  the  sea  against  which  the  assured 
desired  so  to  protect  himself. 

Now,  my  Lords,  we  must  bear  in  mind  in  this  inquiry,  in 
the  first  instance,  that  if  there  be  any  question  or  doubt  (I 
think  in  truth  we  shall  find  there  is  none)  as  to  what  the 
subject-matter  of  insurance  is,  then  on  principle  it  is  to  be  held 
in  all  cases  that  that  in  respect  of  which  the  insurance  is 
made  is  that  which  is  capable  of  being  a  subject-matter  of 
insurance,  namely,  that  wnich  is  at  risk ;  and  that  in  regard- 
ing the  contract  of  insurance,  we  must  not  assume,  and  we 
cannot  in  any  way  consistently  with  law  assume,  that  the 
assured  is  endeavoring  to  effect  a  policy  upon  that  which  is 
at  no  risk  whatever.  Next,  when  we  come  to  look  at  the 
contract  itself,  it  being  a  contract  of  freight,  we  have  to 
236]  *remember  that  j&om  a  very  early  period,  as  long  ago, 
it  was  said  during  the  argument,  as  the  time  of  Charles  II.— 
at  all  events  for  a  very  long  time — it  has  been  settled  in  our 
maritime  law  that  prepaid  freight  cannot  be  recovered  back. 
I  think  when  we  consider  these  two  points,  that  on  the  one 
han^  that  is  to  be  taken  as  insured  which  is  at  risk,  and  on  the 
other  hand  that  prepaid  freight  cannot  be  recovered  back,  we 
shall  be  led  very  easily  and  safely  to  the  solution  of  the  dif- 
ficulty which  appears  to  have  arisen  in  the  case  before  us. 

We  have  now  had  the  advantage  of  hearing  the  opinions 
of  the  several  judges,  who,  both  in  the  court  below  and 
afterwards  in  assisting  your  Lordships'  House,  have  ex- 
pressed their  opinions  upon  the  matter ;  and  we  have  had 
the  benefit  of  hearing  the  arguments  upon  which  these  opin- 
ions were  founded,  as  well  as  the  arguments  which  were 
adduced  at  the  bar.  Therefore  it  may  well  be  that  a  sub- 
ject which  has  been  one  of  considerable  doubt,  and  has  been 
supposed  to  be  one  of  difficulty,  before  arriving  at  this  stage 
of  tne  argument,  may  without  presumption  on  my  part 
appear  to  me  to  be  free  from  difliculty  as  regards  the  nnal 
conclusion  we  are  bound  to  arrive  at. 

My  Lords,  in  the  first  place  the  contract  of  insurance  is 
an  insurance  of  freight.  The  question  is,  what  is  that  freight 
which  is  so  insured  ?  To  answer  that  question  we  look  at 
the  charterparty  which  was  entered  into  between  the  ship- 
owner and  the  charterer ;  and  tliat  charterparty  we  find  to 
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be  a  contract  or  engagement  on  the  part  of  the  charterer, 
who  was  abont  to  enter  into  the  engagement  with  reference 
to  a  cargo  of  coals  to  be  delivered  at  Bombay,  that  he  will 
pay  freight  "on  unloading  and  right  delivery  of  the  cargo, 
at  and  after  the  rate  of  42^.  -per  ton  on  the  quantity  deliv- 
ered," neither  more  nor  less.  He  is  not  to  pay  more  freight 
than  at  that  rate  upon  whatever  may  be  delivered.  That  is 
the  sum  and  substance  of  his  engagement.  But  then  as  to 
the  mode  of  paying  the  freight,  he  proposes  to  pay  it  in  this 
way :  instead  of  waiting  until  the  time  of  delivery  as  regards 
the  whole  cargo,  he  engages  that  he  will  pay  ''one  half  in 
cash  on  signing  bills  of  lading,  less  four  months'  interest." 
That  is  the  discount,  therefore,  on  the  payment  in  respect 
of  its  being  made  at  once,  and  before  the  period  of  delivery 
at  Bombay.     "Less  four  months'  interest,  *and  less  [23? 

5  per  cent,  for  insurance,  and  2 J  per  cent.,  &c.,  in  lieu  of 
consignment  at  Bombay."  That  last  2 J  per  cent,  we  need 
not  consider.     Therefore  it  is  less  four  months'  interest  and 

6  per  cent,  for  insurance. 

If  ow  what  seems  to  have  grown  up  to  be  the  practice  in 
shipping  transactions  of  this  character  is  founded  very  prob- 
ably upon  the  determination  of  the  courts  of  law,  that  pre- 
Eaid  freight  cannot  be  recovered  back.  What  seems  to 
ave  happened  is,  that  the  parties  who  are  desirous  of  hav- 
ing the  freight  prepaid  to  a  certain  extent,  in  order  to  avoid 
during  a  long  voyage  being  kept  for  a  long  time  out  of  their 
money,  have  entered  into  an  arrangement  with  the  charterer 
to  this  effect :  I  shall  wish  to  have  my  money  in  hand,  to 
some  amount  at  all  events,  upon  this  charter  of  freight ;  I 
therefore  stipulate  with  you  that  some  of  this  money  shall 
be  paid  down  (in  this  case  one  half),  but  I  will  give  a  rebate 
of  interest,  which  is  in  effect  discounting  this  prepayment ; 
and  I  will  give  a  farther  rebate  of  insurance,  because,  inas- 
much as  you  are  making  this  payment,  and  inasmuch  as 
you  cannot  recover  it  back  in  the  event  of  there  being  a  loss 
of  the  cargo,  the  risk  becomes  yours  and  not  mine.  What 
would  ordinarily  be  the  risk  of  the  shipowner  with  regard 
to  the  freight  so  prepaid  is  transferred  in  this  way  to  th« 
charterer,  and  the  shipowner  has  the  money  in  pocket ;  and 
having  the  money  in  pocket,  and  seeing  that  it  cannot  be 
recovered  back,  he  is  assured  of  that — that  is  at  no  risk. 
Whatever  loss  happens  at  sea,  he  retains  that  money  ;  and 
therefore,  if  there  be  a  total  loss  of  the  whole  cargo,  the  loss 
in  respect  of  this  prepayment  of  freight  falls  upon  the  per- 
son who  has  so  i)n»paia  it.  Consequently  a  custom  seems 
to  have  grown  up  of  allowing  a  suui  by  way  of  insurance, 
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in  order  to  compensate  the  person  making  this  prepayment 
for  the  risk  he  thereby  runs,  inasmuch  as  he  cannot  recover 
it  back  again  if  there  be  a  total  loss  of  the  cargo. 

That  being  so,  jny  Lords,  you  find  this  state  of  things  ; 
as  to  a  moiety  of  this  freight  the  shipowner  is  quite  safe;  he 
cannot  want  to  insure  it,  he  has  got  it.  But  as  to  the  other 
moiety,  he  is  not  safe  as  regards  the  perils  of  the  sea,  be- 
cause if  there  should  be  a  total  loss,  and  if  he  should  not  be 
able  to  deliver  any  part  of  the  goods,  then  he  would  get  no 
238]  more  freight.     He  has  got  one  moiety  *safe  m  his 

Socket ;  the  other  moiety  is  that  which  is  at  risk,  and  that 
e  can  insure.  Therefore,  when  you  look  at  the  contract  of 
insurance  in  this  case,  which  we  have  here  before  us,  and 
ask  as  to  which  of  the  moities  of  freight  the  insurance  is 
effected,  the  answer  must  be  the  shipowner  has  effected  the 
insurance  upon  the  unpaid  moiety,  which  may  be  lost  en- 
tirely to  him.  He  cannot  effect  an  insurance  upon  that 
which  is  at  no  risk ;  therefore  he  must  be  taken  to  have 
done  that  which  only  he  rightly  could  do,  namely,  to  have 
insured  against  that  which  is  at  risk— the  other  moiety  of 
the  freight,  which  may  be  lost  to  him  in  consequence  oi  the 
perils  of  the  sea. 

On  the  other  hand,  what  is  the  position  of  the  charterer  ?  It 
is  this.  He  has  agreed  to  pay  42^.  per  ton  only  on  whatever  is 
delivered  to  him  ;  he  has  paid  down  to  the  extent  of  21^.  per 
ton ;  he  can  have  only  21^.  per  ton  more  to  pay  if  the  whole  of 
the  cargo  is  delivered  to  him :  but  supposing  there  is  no  more 
delivered  to  him  than  the  21^.  per  ton  would  cover,  what 
is  then  to  happen  ?  Why,  he  is  entitled  to  say,  you  have 
delivered  to  me  half  the  cargo  ;  I  was  only  to  pay  you,  say 
£4,000,  for  the  2,000  tons  of  coal  if  you  delivered  the  whole 
quantity  ;  you  have  delivered  to  me,  instead  of  2,000  tons, 
only  1,000.  I  have  paid  you  for  1,000  already  ;  that  I  have 
done,  and  I  am  not  to  pay  more.  Otherwise  if  you  were  to 
say  (and  this  is  the  effect  of  the  decision  of  the  Court  of  Ex- 
chequer Chamber  which  your  Lordships  are  now  consider- 
ing), that  the  charterer  is  to  pay  in  respect  of  the  half  saved 
— tliat  is,  1, 000  tons — he  would  be  paying  upon  3, 000  tons ;  or, 
to  put  it  in  pounds,  to  make  the  numbers  easier,  he  would 
be  paying  £3  for  every  ton  of  coal  delivered.  Would  he  not 
have  a  right  to  say :  You  have  delivered  to  me  1,000  tons.  I 
paid  £2  per  ton  on  1,000  tons  before  the  ship  started,  under  the 
contract  I  entered  into,  and  now  you  ask  me  for  another  £1 
in  respect  of  the  portion  of  the  coals  which  has  been  saved, 
there  being  only  one  half  saved  altogether ;  in  that  way  you 
are  making  me  pay  £3  per  ton  for  the  coals  delivered,  as  to 
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which  I  entered  into  an  engagement  to  pay  you  42^.  per  ton 
and  no  more. 

My  Lords,  when  we  look  at  the  case  in  that  simple  way, 
it  appears  to  me  that  the  whole  difficulty  is  at  once  solved. 
On  tne  one  hand  you  have  the  charterer  saying :  I  am  not 
to  be  compelled  *to  pay  more  than  I  agreed  to  pay.  [239 
On  the  other  hand  you  have  the  other  party  insuring,  not 
the  freight  he  has  got  in  his  pocket,  but  freight  that  is  still 
at  risk,  and  which  ne  may  lose  by  the  loss  of  half  the  cargo. 

My  Lords,  having  said  this  much  I  have  very  little  more 
to  add  upon  the  subject.  But  with  regard  to  the  view  taken 
by  Mr.  Justice  Blackburn,  for  whose  opinion  I  have  the 
highest  respect,  as  I  have  for  any  opinion  of  that  learned 
judge,  it  appears  to  me  that  he  is  under  error,  when,  in  ad- 
vising your  Lordships,  he  thus  states  the  case.  He  says 
that  ttie  contention  of  the  plaintiflf  in  the  cause  is  this,  ''  that 
in  short,  under  this  charterparty,  the  loss  of  the  freight 
was  total  as  soon  as  half  the  coals  were  lost,  and  the  risk  to 
the  owner  of  the  goods,  as  far  as  regards  the  prepaid  freight 
or  enhanced  value  of  the  goods,  did  not  commence  till  half 
the  coals  were  lost."  But,  my  Lords,  as  I  said  before,  instead 
of  being  a  total  loss  of  freight  to  him  he  had  got  half  the 
freight  already  in  his  pocket.  No  doubt  when  half  the  coals 
were  lost  he  lost  half  tne  freight,  but  he  had  got  the  other  half 
already  in  his  pocket.  I  cannot  conceive  how  by  any  pro- 
cess of  reasoning  on  the  one  hand  the  sTiipowner  can  be 
taken  to  have  insured  what  he  had  already  got,  or,  on  the 
other  hand,  how  the  charterer  should  be  called  upon  to  pay 
a  higher  freight  than  he  had  contracted  to  pay,  namely, 
42*.  per  ton. 

I  do  not  think  that  the  case  of  Kirchner  v.  Venus  (*)  has 
any  bearing  upon  the  case  before  your  Lordships.  Of 
course  any  opinion  of  Lord  Kingsdown  is  always  cited  by 
those  who  can  cite  it  as  an  authority  at  all  for  their  prop- 
osition, and  it  certainly  carries  with  it  great  weight.  But 
Mr.  Justice  Brett,  whose  opinion  is  of  very  great  value,  I 
think,  in  assisting  your  Lordships  to  arrive  at  a  correct 
view  of  this  case,  dealt  with  Kirchner  v.  Venus  (*]  in  the 
mode  in  which,  in  my  opinion,  it  ought  to  be  dealt  with, 
and  in  which  all  judgments  should  be  dealt  with,  namely, 
by  taking  it  as  applied  to  the  subject-matter.  What  Lord 
Kingsdown  there  says  is  this :  in  the  first  place,  it  is  not  that 
prepayments  are  not  freight,  but  that  they  are  not  the  same 
thing  as  freigTit,  having  all  the  legal  incidents  of  freight;  and, 
in  the  second  place,  there  is  the  case  of  lien.     Applying 

(»)  12  Moo.  P.  C,  861. 
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240]  Lord*Kingsdown's  opinion  to  the  *subject-matter  you 
will  not  find  him  saying  that  prepaid  freight  is  not  freight, — 
because  it  is  freight  to  all  intents  and  purposes.  In  settling 
the  account  you  say,  "That  is  a  part  of  the  freight,"  in  this 
case  and  in  every  other  case  where  freight  comes  to  be  ad- 
justed. And  what  you  find  to  be  the  course  of  shipowners 
and  merchants  dealing  in  this  way  with  regard  to  the  af- 
freightment of  vessels  is  this ;  the  real  transaction  takes  this 
form,  the  risk  of  so  much  as  is  prepaid  is  transferred  to  the 
charterer  instead  of  being  at  the  risK  of  the  shipowner,  the 
latter  taking  the  money  and  keeping  it  in  his  pocket  under 
all  circumstances,  whatever  may  happen.  In  respect  of 
that  an  allowance  is  made  for  insurance.  When  you  come 
to  look  at  it  in  this  point  of  view  you  see  how  this  course  of 
proceeding  has  naturally  arisen.  And,  in  truth,  if  we  were 
to  say  that  the  plaintiff  had  not  insured  this  freight,  which 
he  has  entirely  lost,  on  account  of  the  total  freignt  earned 
not  amounting  to  more  than  a  set-off  to  the  half  that  has 
already  been  paid,  if  we  were  to  say  that  that  was  the  result, 
we  should,  as  it  appears  to  me,  disturb  the  whole  of  those 
contracts  which  are  made  in  the  form  of  the  one  we  have 
now  before  us  in  this  case,  and  which  seem  to  have  become 
tolerably  frequent,  we  should  be  in  effect  saddling  the  char- 
terer before  us,  with  regard  to  what  was  the  position  be- 
tween him  and  the  shipowner,  with  a  greater  payment  than 
any  he  had  contracted  to  make. 

Some  difficulty,  no  doubt,  arose  in  the  mind  of  one  of  the 
learned  judges  m  the  court  below,  Mr.  Baron  Amphlett,  in 
consequence  of  the  charterer  having  himself  effected  an  in- 
surance on  the  cargo 'of  coals  in  the  form  of  an  insurance  of 
the  coals,  value  increased  by  freight  prepaid;  so  that  he 
said  it  appeared  to  him  that  the  result  would  be  to  make 
the  different  underwriters  (it  might  have  been  one  under- 
writer, of  course)  by  whom  the  insurance  had  been  effected 
pay  twice  over  in  respect  of  this  loss.  Whether  or  not  the 
underwriters  could  have  resisted  the  claim  I  will  not  stop  to 
inquire,  because  I  think  there  is  another  answer  to  the  argu- 
ment. Mr.  Justice  Brett  has  pointed  out  that  answer  also, 
as  he  has  dealt  with  almost  every  part  of  the  case,  very 
clearly.  He  says  the  insurance  so  enected  was  effected  on 
a  valued  policy,  and  if  there  be  any  apparent  lack  of  justice 
towards  the  underwriter  with  reference  to  recovering  upon 
241]  that  policy,  it  *arises  from  the  law  allowing  these 
valued  policies.  This  being  taken  as  a  valued  policy,  pay- 
ment had  to  be  made,  although  it  might  possibly  be  that 
the  insurer's  interest  was  not  such  as,  but  for  the  law  allow- 
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ing  valued  policies,  could  have  been  made  the  subject  of 
contract  with  the  underwriter. 

My  Lords,  we  have  nothing  to  do  with  that  here.  All  we 
have  to  do  in  the  present  case  is  to  consider  what  is  the  en- 
gagement which  the  assured  (here  the  plaintiff)  has  entered 
into  with  those  who  have  accepted  the  risk,  and  for  that 
purpose  to  look  at  the  contract  which  was  entered  into  be- 
tween him  and  the  charterer ;  and  when  we  look  at  that 
contract,  the  whole  matter  comes  out  plainly,  that  what  is 
insured  is  exactly  that  which  has  been  lost  to  him  in  conse- 
'quence  of  the  perils  of  the  sea. 

Lord  Penzance:  My  Lords,  the  appellant  brings  his 
action  upon  two  policies  of  insurance,  one  on  ''freight  valued 
at  £2,000,"  the  other  on  "freight  payable  abroad  valued  at 
JB2,000 ;"  and  he  claims  a  total  loss.  The  answer  of  the  under- 
writers is  that  the  loss  is  only  partial,  as  he  might  lawfully 
have  claimed  a  part  of  the  freight  said  to  have  been  lost, 
from  the  charterer  of  his  vessel,  and  whether  he  could  do  so 
or  not  depends  on  the  terms  of  his  charterparty. 

There  is,  therefore,  in  substance  but  one  question  in  this 
case — the  proper  construction  of  that  charterparty  as  to  the 
amount  that  became  ultimately  payable  for  freight  in  the 
events  that  happened. 

It  is  admitted  on  both  sides  that  freight  was  earned  in  re- 
spect of  a  quantity  of  coals  delivered,  to  the  extent  of  what 
may  in  round  numbers  be  called  half  the  cargo-;  but  it  is 
contended,  on  the  oile  side,  that  as  freight  to  that  amount 
had  already  been  paid  in  advance,  there  was  nothing  more 
for  the  merchant  to  pay ;  while  it  is  contended,  on  the  other, 
that  the  money  so  paid  in  advance  was  not  all  paid  in  dis- 
charge of  such  freight  as  might  ultimately  turn  out  to  be 
earned,  but  was  to  the  extent  of  a  half  only  paid  on  that 
amount;  and  consequently  that  there  still  remained  a 
quarter  of  the  entire  freight  for  the  merchant  to  pay. 

*Thi8  latter  view  has  been  upheld  by  the  Exchequer  [242 
Chamber  in  the  judgment  now  under  appeal,  and  I  am  of 
opinion  that  it  cannot  be  sustained. 

I  will  test  it,  in  the  first  place,  by  considering  what  results 
will  flow  from  its  adoption. 

It  is  incontestable  that  if,  in  accordance  with  this  propo- 
sition, the  merchant  should  actually  pay,  in  addition  to  the 
half  freight  previously  advanced  by  him,  another  quarter 
of  the  entire  freight,  the  result  would  be  that  the  shipowner 
would  have  received  three  quarters  of  the  entire  ireight, 
though  he  had  earned  only  half  of  that  freight  by  carrying 
half  the  cargo  safely  to  its  destination.     This  result  is  so 
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231]  *Had  the  underwriters  pleaded  and  proved  that  the 
insured  did^  hot  disclose  this  peculiar  nature  of  the  charter- 
party  inking  the  risk  double  what  in  ordinary  circum- 
stances if- would  have  been,  that  would  have  been  a  good 
^fe|f\tje.'  They  have  not  so  pleaded,  and  therefore  we  must 
.ai^ion  the  supposition  (whether  correct  in  fact  or  not  I  do 
not  know)  that  the  charterparty  was  disclosed,  in  which 
case,  if  the  underwriters  misconstrued  it,  it  was  their  own 
fault.  But,  as  already  said,  I  do  not  think  they  have  mis- 
construed it ;  and  what  is  the  true  construction  of  the  char- 
terparty is  really  the  matter  in  dispute  in  this  cause. 

It  is  very  difficult  to  argue  on  the  construction  of  such  an 
instrument,  or  to  do  more  than  to  state  one's  view  of  what 
it  means.  The  words  are,  ''freight  to  be  paid  on  unloading 
and  right  delivery  of  the  cargo  at  and  after  the  rate  of  42^. 
per  ton  on  the  quantity  delivered,"  and  had  it  stopped 
there,  I  think  there  would  be  no  room  for  doubt  that  it 
meant  42^.  per  ton  for  each  ton  delivered,  and  nothing  for 
those  not  delivered,  so  that  a  partial  loss  of  the  goods  would  . 
be  a  partial  loss  of  a  proportionate  part  of  the  freight.  But 
it  goes  on,  "such  freight  to  be  paid,  say,  one  half  in  cash 
on  signing  bills  of  lading,  less"  certain  deductions,  includ- 
ing 6  per  cent,  for  insurance.  That  clearly  expresses  that 
21^.,  less  these  deductions,  were  to  be  paid  for  every  ton 
put  on  board,  without  reference  to  whether  it  was  all  deliv- 
ered or  not,  "and  the  remainder  on  right  delivery  of  the 
cargo."  I  think  that  means  the  remainder  of  the  42*.  per 
ton  on  the  right  delivery  of  each  ton.  Had  the  broker  who 
drew  up  the  charterparty  adopted  language  similar  to  that 
used  in  Byrne  v.  ScMueT(^\  and  said,  "the  amount  paid 
on  signing  the  bill  of  lading  to  be  deducted  from  freight  on 
settlement  thereof,"  it  would  have  clearly  expressed  what 
is  now  said  to  have  been  the  intention.  But  in  the  absence 
of  those  or  any  similar  words,  I  th!nk  that  is  not  the  mean- 
ing of  the  words  used.  The  construction  contended  for  by 
the  appellant  seems  to  me  forced  and  unnatural,  and  not 
that  wnich  mercantile  men  would  put  upon  such  a  contract. 

I  do  not  like  to  make  assertions  as  to  what  mercantile 
men  would  say,  knowing  as  I  do  that  other  judges  would 
232]  make  *contrary  assertions ;  and  we  have  very  little  to 
assist  us  in  ascertaining  what  merchants  really  would  think. 
1  see  that  my  Brother  Cleasby,  in  his  judgment  in  the  Ex- 
chequer Chamber,  attaches  weight  to  the  conduct  of  the 
master  in  delivering  up  the  coals  without  payment  of  tlie  . 
21^.  per  ton,  as  eviaence  of  the  understanding  of  merchants  ' 

(')  Law  Rep.,  6  Ex.,  20,  319. 
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on  the  construction  of  the  charterparty.  And  this  was 
repeated  on  the  argument  at  your  Jjordships'  bar.  I  am 
not  sure  that  a  legitimate  argument  as  to  the  mercantile  un- 
derstanding can  be  deduced  from  the  conduct  of  parties 
after  the  dispute  has  arisen,  and  in  no  case  do  I  attach 
much  weight  to  the  conduct  of  the  captain's  seeking  to 
charge  underwriters,  whom  all  captains  are  too  apt  to  think 
their  legitimate  prey  ;  I  should  myself  attach  more  weight 
to  the  conduct  of  the  insurance  brokers  who  worded  both 
policies  as  if  they  believed  that  the  risk  as  to  the  freight 
and  as  to  the  enhanced  value  of  the  goods  was  the  ordinary 
risk,  subject  to  a  partial  loss  on  the  loss  of  any  part  of  the 
goods.  Had  De  Mattos  and  his  brokers  thought  that  no 
part  of  the  prepaid  freight,  which  formed  more  than  half  of 
the  value  wnicn  he  insured,  was  to  be  lost  till  more  than 
one  half  of  the  goods  had  been  lost,  so  as  to  render  the  risk 
as  to  this  much  less  than  the  risk  as  to  the  goods  them- 
selves, he  would,  I  should  think,  not  have  shaped  his  policy 
so  as  to  lump  these  two  unequal  risks  together.  He  would, 
I  think,  have  severed  the  two  in  his  policy  and  have  re- 
quired that  the  premium  for  the  smaller  risk  should  be  less, 
instead  of  insuring,  as  he  did,  as  if  his  risk  as  to  the  en- 
hanced value  of  the  goods  was  the  same  as  that  on  the  goods 
themselves. 

I  have  only  farther  to  observe  that  the  terms  of  the  char- 
terparty, "425.  per  ton  delivered,  to  be  paid  one  half  in 
cash  on  signing  bills  of  lading"  are  exactly  equivalent  to 
saying  "2l5.  to  be  paid  on  every  ton  put  on  board."  If  no 
disaster  happened  the  number  of  tons  delivered  would  be 
the  same  as  the  number  of  tons  put  on  board ;  but  I  do  not 
think  it  an  accurate  statement  to  sav  that  the  payment  was 
to  be  one  half  of  the  estimated  freight,  which  is  the  phrase 
used  by  each  of  the  judges  in  the  Court  of  Common  Fleas, 
and  I  cannot  but  think  that  a  fallacy  lurks  under  this,  to  my 
mind,  inappropriate  expression. 

I  have  only  to  add,  that  where  there  has  been  such  a  dif- 
ference *of  opinion  on  the  question  of  what  is  the  in-  [233 
tention  of  the  parties  as  expressed  in  this  charterparty,  it  is 
impossible  to  say  that  the  meaning  is  clear.  It  will  appear 
different  to  different  minds.  I  can  only  say  that  to  me  the 
intention  appears  to  be  to  express  that  which  the  "respon- 
dents say  has  been  expressed.  And  such  being  my  opinion, 
I  answer  your  Lordships'  question  by  saying  that  there  was 
only  a  partial  loss  of  the  subject-matter  of  insurance. 

Marcli  30.  Lord  Chelmsford  :  My  Lords,  this  appeal  is 
from  the  judgment  of  the  Court  of  Exchequer  Chamber,  in 
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an  action  brought  by  the  plaintiff  on  two  policies  of  insur- 
ance to  recover  a  total  loss  of  freight.  The  Court  of  Common 
Pleas  unanimously  gave  judgment  in  favor  of  the  plaintiff. 
The  Court  of  Exchequer  Chamber  reversed  that  judgment  by 
a  majority  of  three  to  two,  holding  that  there  was  onlv  apar- 
lial  loss  of  the  subject-matter  of  insurance,  and  the  learned 
;  udges  who  have  been  summoned  to  assist  your  Lordships 
jave  differed  in  opinion ;  so  that  in  the  result  there  are  five 
;  udges  in  favor  of  the  plaintiff  and  four  in  favor  of  the 
defendant  In  this  difference  of  opinion,  it  is  impossible  not 
to  feel  that  the  question  is  one  of  some  difficulty.  It  appears 
to  me  to  depend  altogether  upon  the  proper  construction  of 
the  charterparty :  [His  Lordship  stated  that  instrument  and 
the  facts  oi  the  case.] 

In  considering  the  question  it  is  necessary  in  the  first  place 
to  determine  the  character  of  the  payment  which  was  made 
bv  the  charterer  at  the  time  of  signing  the  bills  of  lading. 
Was  it  an  advance  in  the  nature  of  a  loan,  or  was  it  a  pre- 
payment of  half  the  freight,  the  whole  of  which  was  to  be 
earned  by  the  unloading  and  delivery  of  the  cargo  at  Bom- 
bay ?  It  is  unnecessary  to  consider  the  case  of  Kirchner  v. 
Yenus  (*)  which  was  often  referred  to  in  the  course  of  the 
argument,  but  which  appears  to  me  to  have  turned  entirely 
upon  the  question  of  lien,  so  that  the  language  used  with 
respect  to  payments  made  by  the  shippers  of  goods  at 
the  port  of  discharge  not  acquiring  the  legal  character  of 
freight  (')  must  be  received  with  some  qualification.  But 
this  case  is  altogether  removed  from  the  authority  of  Kirch- 
234]  ner  v.  Venus,  *becau8e  here  the  parties,  by  their  char- 
terparty, have  agreed  that  the  payment  shall  be  the  advance 
of  naif  the  freight,  and  that  the  shipowner  shall  have  an 
absolute  lien  for  freight.  The  charterparty  contains  a  pro- 
vision for  the  charterer  to  deduct  from  the  payment  of  half 
freight  5  per  cent,  for  insurance,  and  Mr.  Justice  Blackburn, 
in  his  opinion  delivered  to  the  House,  stated  ''that  it  had 
always  been  held  that  a  stipulation  that  the  merchant  is  to 
insure  the  amount,  is  almost  conclusive  to  show  that  it  is 
not  a  loan  on  security  of  freight  to  be  earned,  but  an  ad- 
vance of  freight."  There  can  be  no  doubt,  therefore,  that 
the  sum  paid  by  De  Mattos  was  a  prepayment  of  freight, 
and  as  such,  according  to  settled  authorities,  could  not  be 
recovered  back  again.  That  portion  of  the  freight  received 
by  the  plaintiff  was  therefore  never  at  risk  on  the  voyage 
insured. 

Q)  12  Moo.  P.  C,  S61.  («)  12  Moo.  P.  C,  at  p.  390. 
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Bat  then  the  question  arises  what  was  the  portion  of  freight 
which  was  covered  by  this  prepayment  ? 

On  the  part  of  the  defendant  it  was  contended  that  under 
the  words  of  the  charterparty  the  freight  being  payable  not 
in  a  gross  sum  but  after  the  rate  of  42^.  per  ton  of  coals  on 
the^uantity  delivered,  the  freight  must  d©  distributed  over 
the  whole  cargo  at  the  rate  of  42*.  for  each  ton,  which  will 
be  equivalent  to  the  payment  of  £1  Is.  on  every  ton  of  the 
cargo  put  on  board,  leaving  only  £1  Is.  to  be  paid  for  freight 
on  the  entire  cargo  delivered,  if  this  mode  of  calculating  the 
freight  is  adopt^  the  plaintiflPsloss  would  of  course  be  only 
a  partial  one. 

But  I  am  not  disposed  to  take  this  view  of  the  stipulation 
as  to  payment  of  freight  in  the  charterparty.  I  think  that 
the  freight  payable  is  the  freight  upon  the  whole  quantitjr  of 
coals  delivered  at  the  rate  of  42*.  per  ton,  and  the  part  which 
was  prepaid  was  assumed  upon  an  estimate  of  half  of  that 
quantity.  If  the  parties  had  intended  that  the  prepayment 
should  be  calculated  upon  the  footing  of  one  naif  of  the 
cargo,  at  so  much  per  ton,  nothing  would  have  been  easier 
than  to  have  expressed  this  in  words.  The  bill  of  lading 
was  signed  for  2,178  tons,  the  half  freight  was  to  be -paid 
on  signing  the  bill  of  lading,  and  the  receipt  was  indorsed  on 
the  biU  of  lading.  If  the  prepayment  was  meant  to  be  ap- 
plied to  half  the  rate  of  freight  over  the  whole  number  of  tons 
of  coal  shipped,  the  amount  could  have  been  easily  ascertained 
and  the  ^intention  clearly  expressed.  The  manner  in  [235 
which  the  half  of  the  freight  was  agreed  upon,  satisfies  me  that 
the  sum  paid  was  taken  generally  as  representing  one  half  of 
the  freight  of  the  entire  cargo,  at  the  rate  of  42*.  per  ton. 

This  being  my  view  of  the  case,  it  follows  that  the  plain- 
tiff never  had  more  than  half  the  freight  as  a  gross  sum  at 
risk,  on  the  voyage  insured.  If  all  the  coals  had  been  de- 
livered he  would  have  had  to  receive  the  amount  of  the 
whole  agreed  freight  minus  the  £2,286  already  paid.  In  the 
event  which  occurred,  he  had  secured  himseli  against  the 
loss  of  one  half  of  the  freight  by  the  prepayment ;  the  only 
insurable  interest  in  the  freight  which  remained  to  him  \vas 
the  unpaid  half,  the  whole  of  which  he  lost  by  the  perils  of 
the  seas,  and  therefore  his  loss  was  a  total  loss. 

I  think  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber ought  to  be  reversed. 

Lord  Hatherley  :  My  Lords,  I  concur  entirely  in  the 
view  which  has  been  taken  of  the  case  before  us  by  my  noble 
and  learned  friend  who  has  preceded  me  in  expressing  his 
opinion  upon  it. 

15  Eng.  Rep.  14 
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The  two  points  to  be  considered  are,  first,  what  is  the 
insurance  that  has  been  effected  by  the  policy  and  the  sub- 
ject-matter thereby  insured ;  and  we  are  led,  in  the  consid- 
eration of  that  point,  to  the  farther  question  as  to  what  was 
the  contract  between  the  insurer  and  the  person  with  whom 
he  bargained,  as  the  charterer  of  the  ship,  in  order  to  ascer- 
tain what  were  the  perils  of  the  sea  against  which  the  assured 
desired  so  to  protect  himself. 

Now,  my  Lords,  we  must  bear  in  mind  in  this  inquiry,  in 
the  first  instance,  that  if  there  be  any  question  or  doubt  (I 
think  in  truth  we  shall  find  there  is  none)  as  to  what  the 
subject-matter  of  insurance  is,  then  on  principle  it  is  to  be  held 
in  all  cases  that  that  in  respect  of  which  the  insurance  is 
made  is  that  which  is  capable  of  being  a  subject-matter  of 
insurance,  namely,  that  wnich  is  at  risk ;  and  that  in  regard- 
ing the  contract  of  insurance,  we  must  not  assume,  and  we 
cannot  in  any  way  consistently  with  law  assume,  that  the 
assured  is  endeavoring  to  effect  a  policy  upon  that  which  is 
at  no  risk  whatever.  Next,  when  we  come  to  look  at  the 
contract  itself,  it  being  a  contract  of  freight,  we  have  to 
236]  *remember  that  j&om  a  very  early  period,  as  long  ago, 
it  was  said  during  the  argument,  as  the  time  of  Charles  II.— 
at  all  events  for  a  very  long  time — it  has  been  settled  in  our 
maritime  law  that  prepaid  freight  cannot  be  recovered  back. 
I  think  when  we  consider  these  two  points,  that  on  the  one 
hani  that  is  to  be  taken  as  insured  which  is  at  risk,  and  on  the 
other  hand  that  prepaid  freight  cannot  be  recovered  back,  we 
shall  be  led  very  easily  and  safely  to  the  solution  of  the  dif- 
ficulty which  appears  to  have  arisen  in  the  case  before  us. 

We  have  now  liad  the  advantage  of  hearing  the  opinions 
of  the  several  judges,  who,  both  in  the  court  below  and 
afterwards  in  assisting  your  Lordships'  House,  have  ex- 
pressed their  opinions  upon  the  matter ;  and  we  have  had 
the  benefit  of  hearing  the  arguments  upon  which  these  opin- 
ions were  founded,  as  well  as  the  arguments  which  were 
adduced  at  the  bar.  Therefore  it  may  well  be  that  a  sub- 
ject which  has  been  one  of  considerable  doubt,  and  has  been 
supposed  to  be  one  of  difficulty,  before  arriving  at  this  stage 
of  tne  argument,  may  without  presumption  on  my  part 
appear  to  me  to  be  free  from  difiiculty  as  regards  the  final 
conclusion  we  are  bound  to  arrive  at. 

My  Lords,  in  the  first  place  the  contract  of  insurance  is 
an  insurance  of  freight.  The  question  is,  what  is  that  freight 
which  is  so  insured?  To  answer  that  question  we  look  at 
the  charterparty  which  was  enti^red  into  btitween  the  ship- 
owner and  the  charterer ;  and  tliat  charterparty  we  find  to 
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be  a  contract  or  engagement  on  the  part  of  the  charterer, 
who  was  about  to  enter  into  the  engagement  with  reference 
to  a  cargo  of  coals  to  be  delivered  at  Bombay,  that  he  will 
pay  freight  "on  unloading  and  right  delivery  of  the  cargo, 
at  and  after  the  rate  of  42^.  per  ton  on  the  quantity  deliv- 
ered," neither  more  nor  less.  He  is  not  to  pay  more  freight 
than  at  that  rate  upon  whatever  may  be  delivered.  That  is 
the  sum  and  substance  of  his  engagement.  But  then  as  to 
the  mode  of  paying  the  freight,  he  proposes  to  pay  it  in  this 
way :  instead  of  waiting  until  the  time  of  delivery  as  regards 
the  whole  cargo,  he  engages  that  he  will  pay  "one  half  in 
cash  on  signing  bills  of  lading,  less  four  months'  interest." 
That  is  the  discount,  therefore,  on  the  payment  in  respect 
of  its  being  made  at  once,  and  before  the  period  of  delivery 
at  Bombay.     "Less  four  months'  interest,  *and  less  [237 

5  per  cent,  for  insurance,  and  2 J  per  cent,  &c.,  in  lieu  of 
consignment  at  Bombay."  That  last  2 J  per  cent,  we  need 
not  consider.     Therefore  it  is  less  four  months'  interest  and 

6  per  cent,  for  insurance. 

Ifow  what  seems  to  have  grown  up  to  be  the  practice  in 
shipping  transactions  of  this  character  is  founded  very  prob- 
ably upon  the  determination  of  the  courts  of  law,  that  pre- 
paid freight  cannot  be  recovered  back.  What  seems  to 
nave  happened  is,  that  the  parties  who  are  desirous  of  hav- 
ing the  freight  prepaid  to  a  certain  extent,  in  order  to  avoid 
during  a  long  voyage  being  kept  for  a  long  time  out  of  their 
money,  have  entered  into  an  arrangement  with  the  charterer 
to  this  effect :  I  shall  wish  to  have  my  money  in  hand,  to 
some  amount  at  all  events,  upon  this  charter  of  freight ;  I 
therefore  stipulate  with  you  that  some  of  this  money  shall 
be  paid  down  (in  this  case  one  half),  but  I  will  give  a  rebate 
of  interest^  which  is  in  effect  discounting  this  prepayment ; 
and  I  will  give  a  farther  rebate  of  insurance,  because,  inas- 
much as  you  are  making  this  payment,  and  inasmuch  as 
you  cannot  recover  it  bacK  in  the  event  of  there  being  a  loss 
of  the  cargo,  the  risk  becomes  yours  and  not  mine.  What 
would  ordinarily  be  the  risk  of  the  shipowner  with  regard 
to  the  freight  so  prepaid  is  transferred  in  this  way  to  the 
charterer,  and  the  shipowner  has  the  money  in  pocket ;  and 
having  the  money  in  pocket,  and  seeing  that  it  cannot  be 
recovered  back,  he  is  assured  of  that — that  is  at  no  risk. 
Whatever  loss  happens  at  sea,  he  retains  that  money  ;  and 
therefore,  if  ther6  be  a  total  loss  of  the  whole  cargo,  the  loss 
in  respect  of  this  prepayment  of  freight  falls  upon  the  per- 
son who  has  so  pn^paia  it.  Consequently  a  custom  seems 
to  have  grown  up  of  allowing  a  sum  by  way  of  insurance. 
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Putting  out  of  account  all  such  irrelevant  suggestions,  I 
shall  ask  the  attention  of  your  Lorships  for  a  very  short 
time  to  the  words  of  the  charterparty.  It  provided  for  the 
loading  of  a  full  cargo  of  coal  for  Bombay,  freight  to  be 
paid  on  unloading  ai^d  right  delivery  of  the  cargo,  at  and 
after  the  rate  of  42^.  per  ton  of  20  cwts.  *'on  the  quaptity 
delivered,"  and  it  went  on,  "  such  freight  to  be  paid,  say 
one  half  in  cash  on  signing  bills  of  lading,  ....  and  the 
remainder  on  right  delivery  of  the  cargo,  less  loss  of  coals," 
&c.  I  omit  words  repeatedly  read,  wnich  seem  to  me  not 
material  for  the  purpose  of  the  argument. 

The  question  is,  half  of  the  cargo  havingbeen  lost  by  per- 
ils of  the  sea,  and  half  duly  delivered  at  Bombay,  and  the 
owner  having  received  payment  for  the  carriage  of  one  half 
of  it,  had  he  any  farther  claim  upon  the  charterer,  or  was 
the  money  received  in  England  applicable  to  discharge  the 
freight  which  had  been  earned  at  Bombay  ?  The  captain 
thought  i-t  was,  and  delivered  the  cargo  without  claiming 
any  farther  freight,  and  the  plaintiflf  brought  his  action  on 
his  policy  as  for  a  total  loss.  I  think  he  was  warranted  in 
doing  so,  and  is  entitled  to  recover.  I  should  add,  that  in 
the  receipt  for  the  freight  paid  by  the  charterer,  it  is  de- 
scribed as  ''the  sum  of  £2,286  10^.,  being  advance  of  half 
freight  on  within  shipment." 

It  seems  to  me  that  the  purpose  of  the  charterparty  is  very 
clear.  It  was  to  secure  to  the  owner  an  integral  freight  for 
the  voyage ;  the  amount  of  which  was  approximately  fixed 
accormng  to  the  value  of  the  coals  to  be  put  on  board  and 
intended  to  reach  Bombay ;  but  it  ^^as  to  be  paid  half  in 
advance  on  signing  bills  of  lading,  and  the  remainder  on 
right  delivery  of  tne  cargo.  What  was  the  risk  against 
which  the  owner  insured?  What  was  the  purpose  of  his 
insurance?  / 

He  received  half  of  the  freight ;  and  having  received  it,  it 
was  his  absolutely,  and  was  irrecoverable  under  any  circum- 
stances by  the  charterer.  This  peculiar  doctrine  of  the 
English  law  is  abundantly  established  by  De  Silvale  v.  Ken- 
daU  (*),  Byrne  v.  Schiller  ('),  and  many  other  cases,  to  which 
250]  full  reference  is  made  in  the  able  ^opinion  of  Mr. 
Justice  Brett.  The  owner  had  thus  got  prepayment  of  a 
moiety  of  the  entire  debt  which  the  charterer  nad  contin- 
gently incurred  for  the  hire  of  the  ship,  or  a  portion  of  it, 
and  which  might  be  described,  reversing  an  ordinary  legal 
phrase,  as  ^^nebititra  in  future^  sobnefn^Aim  in  prcesenti,^^ 
That  prepayment  was  applicable  generally  to  the  freight, 

(')  4  M.  A  S.,  37.  (»)  Law  Rej..,  6  Ex.,  20;  Ex.  Ch.,  319. 
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which,  although  a  single  liability,  had  been  divided  for  the 
purposes  of  convenience  into  the  ''one-half"  of  it,  and 
"  the  remainder"  to  be  dealt  with  in  different  ways  and  at 
different  times.  And  when,  by  the  perils  of  the  sea,  the 
owner  has  been  disabled  from  fully  completing  his  part  of 
the  contract,  and  failed  to  earn  more  than  "  the  one  half" 
by  delivery  at  Bombay,  that  being  the  express  and  essen- 
tial condition  of  the  charterer's  liability,  the  prepayment 
became  applicable  to  answer  the  only  demand  he  could 
maintain,  the  charterer  owed  him  nothing,  and  he  fell  back 
properly  on  his  policy  for  ''  the  remainder"  of  the  freight 
which,  not  having  earned  it  according  to  his  bargain,  he  was 
unable  to  demand  from  the  charterer. 

This  appears  to  me  to  be  a  reasonable  view  of  the  matter, 
and  the  terms  of  the  charterparty  justify,  I  think,  no  other. 
The  only  thing  at  risk  was  the  unpaid  balance,  and  when 
that  was  hopelessly  and  totally  lost,  the  liability  of  the 
insurer  was  complete. 

There  has  been  much  discussion  as  to  the  meaning  of  the 
word  ''freight"  in  the  charterparty,  and  it  has  been  repre- 
sented as  having  been  in  the  nature  of  a  loan  or  of  a  pay- 
ment, not  for  the  carriage  of  the  goods,  but  for  the  tafeing 
of  them  aboard  the  vessel  and  agreeing  to  carry  them.  But 
I  see  nothing  to  warrant  the  adoption  of  such  a  view. 
"Freight"  has  a  definite  meaning.  It  is  described  by  Mr. 
Phillips  (*),  in  a  passage  cited  by  Chief  Justice  BoviU,  as 
signifying  "  the  earnings  or  profit  derived  by  the  shipowner 
or  hirer  of  the  ship  from  the  use  of  it  himself  or  by  letting 
it  to  others  to  be  used,  or  by  carrying  goods  for  others ;" 
and  by  Lord  Tenterden  in  F'lint  v.  Flemyng  ('),  as  import- 
ing "  the  benefit  derived  from  the  employment  of  the  smp." 
In  this <5harterparty  "freight"  surely  means  nothing  else. 
It  is  "the  profit  to  be  derived  bv  the  shipowner"  on  the 
delivery  of  the  cargo,  at  the  end  oi  the  voyage,  for  "  the  use 
of  the  ship,  in  conveying  the  coals  of  the  charterer."  I 
agree  with  the  clear  words  *of  Baron  Cleasby  in  the  [251 
Court  of  Exchequer  Chamber:  "We  cannot  depart  from 
the  settled  meaning  of  the  word  '  freight '  and  the  meaning 
expressly  given  to  it  in  this  charterparty,  namely,  the 
amount  to  be  paid  at  the  end  of  the  voyage  for  what  is  ready 
for  delivery  at  the  stipulated  rate.  This  had  been  wholly 
satisfied  by  the  advance  made,  and  so  the  shipowner  was 
entitled  to  receive  no  more,  and  the  captain  was  right  in 
delivering  the  half  cargo  free  of  freight"  ('V 

The  charterparty  speaks,  first,  of  "freignt"  generally  as 

0)  Chap.  III.,  sect.  2.  («)  1  B.  &  Ad.  45.  («)  Law  Rep.,  9  C.  P.,  574. 
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to  be  paid  "on  unloading  and  right  delivery,"  and  it  is 
''such  freight"  which  it  afterwards  divides  into  the  "one 
hsdf "  and  "  the  remainder."  Why  should  we  strive  to  put 
an  unnatural  and  unaccustomed  meaning  on  an  ordinary 
word  which  is  accepted  by  the  parties  as  it  is  commonly  un- 
derstood, when  they  give  and  take  a  receipt  for  the  money 
paid,  not  as  a  loan,  or  a  payment  for  putting  the  cargo  on 
board,  or  for  accepting  the  goods  without  delivery,  but  as 
being  "advance  oi  half- freight  on  within  shipment,^'  plainly 
pointing  to  an  entire  freight  on  the  entire  cargo  to  be  fully 
or  partially  earned  and  paid  on  the  full  or  partial  delivery 
of  that  cargo  at  Bombay. 

Beliance  has  been  placed  on  some  expressions  of  Lord 
Kingsdown  in  Kirchner  v.  Venus  {'\  in  which  he  states 
that  "freight  is  the  reward  payable  to  the  owner  for  the 
safe  carriage  and  delivery  of  goods,"  and  that  "a  sum  of 
money  payable  before  the  arrival  of  the  ship  at  her  port  of 
discharge,  and  payable  by  the  shijppers  of  the  goods  at  the 
port  of  shipment,  does  not  acquire  the  legal  character  of 
freight,  because  it  is  described  hj  that  name  in  a  bill  of 
lading."  Any  ojjinion  of  Lord  Kingsdown,  even  an  obiter 
dictum  like  tnis,  is  entitled  to  high  consideration,  and  I  do 
not  think  it  at  all  necessary  to  impeach  the  correctness  of 
his  words  for  the  purpose  of  sustaining  the  view  I  am  sub- 
mitting to  your  Lordships.  Immediately  after  using  them 
he  goes  on  to  recognize  the  right  and  the  power  of  those 
who  enter  into  shipping  agreements  "to  supersede  bv  a 
special  contract  the  rights  and  obligations  which  the  law 
attaches  to  freight  in  its  legal  sense,"  and  that,  even  assum- 
ing the  accuracy  of  his  definition,  seems  to  me  exactly  what 
the  parties  have  done  in  the  present  case.  Thejr  have 
252]  *made  a  contract  which  unmistakably  deals  with  the 
prepayment  as  of  "freight"  and  nothing  else;  and  what- 
ever might  have  been  the  legal  force  of  the  term  if  it  stood 
by  itself,  and  without  the  specific  directions  as  to  the  "one 
half"  and  "the  remainder,"  those  directions  equally  give 
to  both  the  character  of  "  freight,"  although  tht^  first  half 
is  to  be  paid  before  delivery.  So  that  I  do  not  conceive  the 
dictum  of  Lord  Kingsdown  to  be  adverse  in  reality  to  the 
contention  of  the  appellant. 

And  that  contention,  on  this  particular  point,  is  strongly 
sustained  by  several  cases,  to  two  of  which  I  shall  briefly 
advert.  In  De  Silvale  v.  Kendall  (')  a  charterparty  pro- 
vided that  the  charterer  should  pay  "for  the  freight  and 
hire  of  the  vessel,  a  specified  sum  in  advance,"  and   "the 

(»)  12  Moo.  r.  C,  390.  (-')  1  M.  &  S.,  37. 
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residue  on  the  delivery  of  the  cargo."  The  provision  in 
that  instrument  was  substantially  the  same  as  that  with 
which  we  are  dealing,  and  it  was  contended  there,  as  here, 
that  the  advance  was  not  freight,  but  in  the  nature  of  a 
loan.  And  there  Lord  Ellenborough  said :  "If  the  charter- 
party  be  silent,  the  law  will  demand  a  performance  of  the 
voyage,  for  no  freight  can  be  due  until  tne  voyage  be  com- 
pleted. But  if  the  parties  have  chosen  to  stipulate  by  ex- 
press words,  or  by  words  sufficiently  intelligible  to  that 
end,  that  a  part  of  the  freight  (using  the  word  *  freight ') 
should  be  paid  by  anticipation,  which  should  not  depend 
on  the  perrormanx^e  of  the  voyage,  may  they  not  so  stipu- 
late ? "  Every  word  is  applicable  to  the  circumstances  of 
this  case ;  and,  as  Lord  Ellenborough  insisted  on  decline 
on  the  terms  of  the  charterparty  before  him,  and  declined 
to  consider  other  cases  applying,  as  he  said,  ''to  other 
forms  of  covenant,"  so  I  think  your  Lordships  mav  safely 
found  your  judgment  upon  the  express  words  of  this  par- 
ticular contract.  In  that  case,  also,  the  judges  held  ex- 
pressly that  there  is  no  doubt  of  the  competency  of  parties 
to  stipulate  for  part  payment  of  the  freight  before  it  can  be 
known  whether  any  freight  will  accrue  or  not.  So,  in  Byrne 
V.  SchiUer  ('),  the  latest  case  bearing  on  the  present,  the 
charterparty  provides  that  a  vessel  has  to  be  sent  on  a  voy- 
age at  a  specific  rate  of  freight,  "such  freight,"  as  here,  to 
be  paid  partly  in  advance  and  "  the  remainder  on  right  de- 
livery of  the  cargo  at  the  port  of  discharge."  And  then  the 
court  dealt  with  the  payments  as  "  on  account  of  freight." 
*The  circumstances  of  those  cases  make  the  observa-  [253 
tions  of  the  judges  directly  applicable  to  the  case  before  us, 
and  they  and  others  show  also  that  a  stipulation  to  pay- 
freight  in  advance  and  before  delivery  is  not  only  legal,  out 
of  common  use  amongst  commercial  people. 

I  might  have  been  disposed  to  dwell  on  the  inconvenience 
possible  to  arise  in  a  case  like  this  from  the  adoption  of  the 
view  of  the  respondents.  It  would  plainly  involve,  in  cer- 
tain circumstances  of  insufficient  delivery,  from  any  cause, 
serious  loss  to  the  charterer,  which  it  would  b^  difficult  to 
suppose  hi^i  to  have  designed  or  contemplated  as  just  and 
reasonable,  but  this  point  has  been  so  well  put  by  my  noble 
and  learned  friend  who  last  addressed  the  House  that  I 
shall  not  occupy  time  by  dwelling  upon  it.  I  am  satisfied, 
with  much  deference  to  the  adverse  view  which  has  been  so 
strongly  supported,  that,  on  the  construction  of  the  charter- 
ed) Law  Rep.,  6  Ex.,  20;  in  Ex.  Ch.,  319. 

15  Eng.  Rkp.  16 
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party  alone,  the  j)laintiff  is  entitled  to  recover ;  and  I  pre- 
fer to  base  my  opinion  on  that  sufficient  ground. 

I  think  the  judgment  of  the  Exchequer  Chamber  should 
be  reversed. 

Lord  Selborne  :  My  Lords,  the  difficulty  in  this  case 
(for  certainly  I  felt  some  difficulty  during  the  argument,  and 
it  has  been  the  subject  of  much  difference  of  opinion  between 
judges  of  high  authority)  arises  out  of  the  peculiar  rule  of 
English  mercantile  law,  that  an  advance  on  account  of 
freight  to  be  earned,  made  at  the  commencement  of  a  voy- 
age, is,  in  the  absence  of  any  stipulation  to  the  contrary, 
an  irrevocable  payment  at  the  risk  of  the  shipper  of  the 
goods,  and  not  a  loan  repayable  by  the  borrower  if  freight 
to  that  amount  be  not  earned. 

The  authorities  referred  to  by  Mr.  Justice  Brett  certainly 
establish  this  general  rule  (whether  reasonable  in  the  ab- 
stract or  not) ;  and  it  must  be  taken  that  payments  in  ad- 
vance, such  as  that  which  was  made,  by  the  charterer  in  the 
present  case,  are  in  this  country  generally  made  and  re- 
ceived, as  between  the  parties  to  contracts  of  affreightment, 
upon  this  understanding. 

It  is,  however,  remarkable  that  none  of  the  authorities 
254]  seems  *to  touch  the  precise  question  in  this  case,  viz., 
whether  the  charterer,  under  a  contract  like  that  before  your 
Lordships,  has  a  right  to  deduct  the  whole  amount  paid  by 
him  in  advance  from  any  freight  which  may  actually  be 
earned  in  case  of  a  loss  of  part  of  the  cargo ;  or  whether 
such  advance  ought  to  be  apportioned  over  the  whole  cargo 
delivered  on  board,  so  that  the  loss  of  a  proportionate  part 
of  it  will  fall  upon  the  charterer  if  part  of  the  cargo  is  lost. 
In  that  case  it  does  not  seem  to  me  to  be  material,  or  to 
create  any  difficulty  in  the  application  of  the  principle, 
whether  the  advance  is  of  an  aliquot  part  of  the  estimated 
freight  or  of  a  gross  sum  of  money. 

Mr.  Justice  IBiackburn,  if  I  understand  him  rightly,  thinks 
that  on  principle  the  latter  view  is  that  most  consistent  with 
the  rule  estaolished  by  the  authorities,  and  that  there  is 
nothing  in  the  express  contract  between  these  parties  to  jus- 
tify a  different  conclusion.  The  actual  settlement  between 
the  shipowner  and  the  charterer  did  (indeed)  take  place 
upon  the  opposite  view ;  but  the  insurer  was  no  party  to 
that  settlement ;  and  what  was  done  inter  alios  could  not 
enlarge  his  liability.  It  may  be  that  the  principle  on  which 
that  settlement  proceeded  was  according  to  a  general  usage 
of  trade ;  but  of  this  I  find  no  proof.  I  am  by  no  means 
clear  that  the  reasoning  of  Mr.  Justice  Blackburn  is  fully 
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met  by  the  observation  of  Mr.  Justice  Brett,  that  if  this  be 
not  the  correct  principle,  "the  charterer  must  in  effect  pay 
more  than  £2  per  ton  in  every  case  except  where  the  whole 
cargo  is  delivered."  If  the  whole  cargo  is  lost,  he  must  *4n 
effect"  pay  £1  a  ton  on  the  goods  put  on  board,  though 
under  tne  contract  no  freight  whatever  has  been  earned. 
The  introduction  of  the  words  "in  effect,"  when  the  ques- 
tion is  as  to  the  legal  consequences  of  an  anomalous  rule 
not  expressed  in  terms  by  the  contract,  may  perhaps  be 
fallacious. 

On  the  other  hand,  the  conclusion  of  Mr.  Justice  Black- 
burn rests  entirely  upon  the  ground  that  in  a  contract  so 
worded  as  the  present,  a  stipiJ&tion  tantamount  to  that  ex- 
pressed by  the  words,  "the  amount  paid  on  signing  the  bill 
of  lading  to  be  deducted  from  freight  m  settlement  tnereof," 
ought  not  to  be  implied  if  it  is  not  expressed.  I  am  unable 
to  adopt  that  opimon ;  and,  upon  the  whole  case  (though  I 
should  have  thought  it  more  *8atisfactory  if  there  had  [255 
been  some  authoritative  source  of  information  as  to  the  usage 
of  trade)  I  think  that  the  view  of  the  proper  construction 
and  effect  of  such  a  contract  taken  by  the  majority  of  the 
learned  judges  and  hj  your  Lordships,  is  the  more  reason- 
able, and  that  which  is  most  in  accordance  with  the  natural 
meaning  of  the  words  of  the  charterpartj,  and  with  the 
probable  intention  of  the  contracting  parties.  If  so,  there 
was  clearly  in  this  case,  a  total  loss  of  the  whole  interest  of 
the  assured  in  the  whole  subject-matter  of  the  insurance ; 
and  the  judgment  of  the  Court  of  Exchequer  Chamber 
ought,  therefore,  to  be  reversed. 

JudgToent  of  the  Court  of  Exchequer  Charriber  re- 
versed^ and  judgment  of  the  Vourt  of  Common 
Pleas  affirmed. 

Lords*  Journals^  30th  March,  1876. 

Solicitor  for  appellant :   William  Nash, 
Solicitors  for  respondent :  ArgUs  &  Rawlins. 
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[Law  Reports^  1  Appeal  Cases,  266.] 
H.L.  (E.),  May  4,  1876. 
[HOUSE  OF  LORDS.] 

256]  *Thomas  W.  Rhodes,  Plaintiff  in  Error ;  and  Georgb 
P.  Forwood  and  Walter  Paton,  Defendants  in  Error. 

Contrcict — Agency — Control  over  Property — Principal — Sale  of  the  Subject  of  the 

Affency. 

Where  two  parties  mutually  agree,  for  a  fixed  period,  the  one  to  employ  the  other 
as  his  sole  agent  in  a  certain  business,  at  a  certam  place,  Ijie  other  that  he  will  act 
in  that  business  for  no  other  principal  at  that  place,  there  is  no  implied  condition 
that  the  business  itself  shall  continue  to  be  carried  on  during  the  period  named. 

A.  and  B.  agreed  "  in  consideration  of  the  services  and  payments  to  be  mutually 
rendered,"  that  for  seven  years,  or  as  long  as  A.  should  continue  to  carry  on  busi- 
ness at  the  town  of  L.,  A.  should  be  the  sole  agent  at  L.  for  the  sale  of  B.'s  coals, 
and  that  B.  would  not  employ  any  other  a^nt  at  L.  for  that  purpose.  There  were 
stipulations  in  the  agreement  that  B.  should  have  the  entire  control  over  the  prices 
for  which,  and  the  credits  at  which  the  coals  were  to  be  sold ;  and  that  if  A.  could 
not  sell  a  certain  amount  per  year,  or  B.  could  not  supply  a  certain  amount  per  year, 
either  party  might,  on  notice,  put  an  end  to  the  agreement  At  the  end  of  four  years, 
B.  sold  the  colliery  itself.  In  an  action  by  A.  for  damages  for  breach  of  the  agree- 
ment, thereby  occasioned : 

Held,  that  the  action  was  not  maintainable ;  for  that  the  agreement  did  not  bind 
the  colliery  owner  to  keep  his  colliery,  or  to  do  more  than  employ  the  agent  in  the 
sale  of  such  coals  as  he  sent  to  L. 

Action  for  damages  for  an  alleged  breach  of  contract. 

Rhodes  was  the  owner  of  the  Risca  Colliery,  Forwood  & 
Paton  were  brokers  in  Liverpool.  The  declaration  set  forth 
an  agreement  dated  the  24tn  of  September,  1869,  of  which 
the  material  parts  were  the  following:  "In  consideration 
of  the  services  and  payments  to  be  mutually  rendered,"  it 
was  agreed :  1.  "For  the  term  of  seven  years  from  the  1st 
day  or  November  next  Messrs,  Paton  &  Forwood,  or  such 
one  of  them  as  shall  continue  to  carry  on  business  in  the 
name  of  that  firm  at  Liverpool,  shall  and  will  be  the  agents 
of  Mr.  Rhodes  at  Liverpool  for  the  sale  of  the  coals  of  all 
kinds  produced  at  the  Kisca  Collieries,  subject  nevertheless 
to  the  determination  of  such  agency  in  manner  herein- 
257]  after  mentioned.  *2.  During  the  continuance  of  such 
agency  Mr.  Rhodes  will  not  employ  any  other  agent  for  the 
sale  oi  coals  in  the  port  of  Liverpool,  save  in  respect  of  con- 
tracts now  existing,  all  of  which  are  expressly  exempted 
from  this  agreement.  3.  That  the  rates  at  which  coal  is  to 
be  sold,  and  all  special  terms  with  respect  thereto,  and  the 
purchasers,  and  amount  of  credit  in  the  case  of  sales  other 
than  for  cash,  are  to  be  subject  to  the  approval  of  Mr. 
Rhodes,  as  are  also  the  rates  to  be  charged  lor  shipping  or 
delivery  of  coals.     4.  That  Messrs.  Forwood  &  Paton  will 
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not  daring  the  continuance  of  their  agency  act  as  agents  for 
the  sale  oi  any  other  steam  coal  without  the  written  consent 
of  Mr.  Rhodes,  to  be  obtained  for  each  transaction."  By 
the  5th  article,  the  commission  was  fixed  at  £3  per  cent,  to 
include  all  the  charges  to  be  incurred  by  the  agent.  7. 
"That  in  case  during  the  first  or  any  subsequent  year  of 
the  agency  hereby  created,  reckoning  from  the  1st  of  No- 
vember to  the  1st  of  November,  Messrs.  Forwood  &  Paton 
shall  not  have,  honaflde^  sold  50,000  tons  of  coals  on  Messrs. 
Rhodes'  account,  in  conformity  with  the  terms,  of  this  con- 
tract, it  shall  be  lawful  for  Mr.  Rhodes  at  any  time  prior  to 
the  first  day  of  May  in  the  ensuing  year  to  determine  the 
said  agency  at  the  expiration  of  six  Inonths  from  the  de- 
livery of  a  notice  in  writing  to  that  effect,"  .^.  .  "and  in 
the  event  of  Mr.  Rhodes  not  being  able  to  supply  with  due 
dispatch  the  quantity  and  quality  of  coal,  not  exceeding 
75,000  tons  in  all,  in  any  one  year,  which  may  have  been 
sold  on  his  account  in  conformity  with  the  terms  of  this  con- 
tract (saving  in  the  case  of  strikes  and  inevitable  accidents), 
it  shall  be  lawful  for  Messrs.  Forwood  &  Paton  in  like  man- 
ner" to  determine  their  age\icy. 

The  agreement  was  acted  upon  by  the  parties  until  the 
1st  of  March,  1873,  when  the  defendant  contracted  to  sell 
the  Risca  Colliery,  and  the  vendees  took  possession  of  it  on 
the  22d  of  that  month,  and  from  that  time  the  plaintiffs  had 
ceased  to  be  employed  in  the  sale  of  the  coals. 

Forwood  &  Paton  having  brought  their  action  on  the  agree- 
ment, it  was  referred  to  a  barrister,  who  stated  a  case  for 
the  opinion  of  the  court.  Upon  argument  in  the  Court  of 
Exchequer,  judgment  was  given  by  Mr.  Baron  Bramwell, 
and  Mr.  Baron  Cleasby,  for  the  defendant  Rhodes.  Upon 
error  to  the  Exchequer  ^Chamber,  that  judgment  was  [258 
reversed  by  Lord  Coleridge,  Mr.  Justice  Lush,  and  Mr. 
Justice  Archibald.  Diss.  Mr.  Justice  Quain.  The  case 
was  then  brought  up  on  error  to  this  House. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Paichetty  for  the  plaintiff 
in  error :  The  fact  that  the  agreement  provided  one  particu- 
lar mode  of  putting  an  end  to  it  when  certain  circumstances 
should  occur,  did  not  prevent  the  parties  from  determining 
it  under  all  other  circumstances.  There  were  several  mat- 
ters not  provided  for  in  the  contract.  Rhodes  was  not 
bound  to  send  all  or  even  any  of  his  coal  to  Liverpool.  If 
he  found  a  market  elsewhere,  at  which  he  could  get  a  higher 
price,  he  might  send  all  the  produce  of  his  colliery  to  that 
more  profitable  market ;  so  under  the  words  of  the  articles 
themselves,  he  was  entitled  to  regulate  the  prices  and  the 
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terms  of  credit  on  sales,  and  by  either  of  these  means  he 
might  really  have  put  an  end  to  the  agency.  The  only 
stipulation  was  that  if  he  sent  coals  to  Liverpool  for  sale  he 
was  to  employ  Forwood  &  Paton  as  his  agents  to  sell  them. 
The  stipulation  as  to  seven  years  referred  to  that  and  to  no 
other  matter ;  he  was  not  bound  to  work  his  mine  at  all,  if 
it  appeared  that  he  could  not  work  it  except  at  a  loss — and 
if  so,  the  principle  of  his  own  advantage  applied  in  the  other 
case,  and,  as  he  might  leave  off  working  his  mine,  he  might 
sell  it  and  get  rid  of  it  altogether.  The  case  of  Burton  v. 
The  Oreat  fforthern  Railway  (*)  is  entirely  in  favor  of  this 
construction  of  the  contract,  and  Ex  parte  Maclure,  In  re 
the  English  and  Scottish  Marine  Insurance  Company  ('), 
is  directly  ip  point.  There,  a  person  engaged  to  act  as 
agent  for  tne  insurance  company  for  five  years  at  a  fixed 
salaiy,  and  also  on  a  commission  of  10  per  cent.  Before 
the  five  years  expired  the  company  was  wound  up,  and  he 
was  held  not  entitled  to  prove  against  the  company  for  the 
loss  of  his  commission  during  the  remainder  qf  the  term. 
Here  Forward  &  Paton  might  cease  to  carry  on  business  at 
Liverpool,  and  that  would  pift  an  end  to  the  contract; 
Rhodes  was  'equally  entitled  to  put  an  end  to  it  by  selling 
his  colliery. 

259]  *Mr.  Manisty^  Q.C.,  and  Mr.  J.  C.  Bigham,  for 
the  defendants  in  error:  This  was  a  valid  agreement  for 
employment  in  a  lawful  business.  It  was  made  for  the  term 
of  seven  years  absolutely;  during  that  period  Rhodes 
bound  himself  to  employ  Forwood  &  Paton  as  his  agents  at 
Liverpool  for  the  sale  of  all  his  coals  raised  from  the  Risca 
Colliery ;  during  that  period  they  bound  themselves  to  act 
as  his  agents  at  Liverpool,  to  act  for  him  and  no  one  else. 
The  agreement  professed  to  be  made  '*  in  consideration  of 
the  sei-vices  and  payments  to  be  mutually  rendered."  That 
the  contract  was  intended  to  be  a  valuable  one  was  shown 
by  the  fact  that  if  the  agents  did  not  sell  at  least  50,000  tons 
of  coal  in  a  year,  or  if  Khodes  did  not  supply,  if  they  were 
sold,  up  to  76,000  tons  in  a  year,  the  contract  might  be  de- 
termined by  a  six  months'  notice.  But  it  was  only  to  be 
determined  on  notice,  and  for  a  matter  expressly  agreed 
upon.  That  showed  that  it  was  intended  to  be  a  continuing 
contract — that  is,  continuing  up  to  the  end  of  the  time  men- 
tioned at  the  commencement  of  it.  Neither  party  had  a 
right  to  put  an  end  to  it  at  his  mere  pleasure  by  rendering 
himself  unable  to  perform  it.  The  cases  cited  have  no  ap- 
plication to  the  present.    In  Burton  v.  The  Oreat  Northern 

(')  9  Ex.,  507.  O  Law  Rep.,  5  Ch.  Ap.,  787. 
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Railway  Company  (*)  the  court  held  that  the  contract  as  set 
out  in  the  declaration  was  not  proved,  and  that  in  truth  it 
was  only  a  unilateral  contract,  which  certainly  was^  not  so 
here ;  and  in  the  case  of  Ma^lure  (")  the  company  did  not 
wilfully  break  the  contract,  but  became  by  law  incapable  of 
performing  it.  It  was  true  that  to  Rhodes  was  reserved  the 
power  to  control  the  prices,  and  also  the  credits  at  which 
the  coals  were  to  be  sold,  but  he  could  not  do  that  Tnala 
fide^  nor  could  he  Tnala  fide  send  his  coals  to  another  mar- 
.ket,  and  avoid  sending  them  to  the  market  of  Liverpool. 
In  Stirling  v.  Maifland  (')  an  insurance  company  had  en- 
tered into  an  agreement  with  C.  t).  to  appoint  nim  an  agent 
for  insurances  at  Glasgow,  jointly  with  A.  B.,  and  undertook 
to  pay  C.  D.  a  certain  sum  if  A.  B.  should  be  displaced. 
The  company  transferred  its  business  to  another  company, 
wound  up  its  affairs,  and  dissolved ;  it  was  held  that  this 
was  a  displacing  of  A.  B.  which  enabled  A.  B.  *to  re-  260 
cover.  Lord  Chief  Justice  Cockburn  there  said  (*) :  *'I  look 
on  the  law  to  be  that,  if  a  party  enters  into  an  arrangement 
that  can  only  take  effect  by  the  continuance  of  a  certain 
existing  state  of  circumstances,  there-  is  an  implied  engage- 
ment on  his  part  that  he  shall  do  nothing  of  his  own  motion 
to  put  an  end  to  that  state  of  circumstances,  under  which 
alone  the  engagement  can  be  operative ;"  and  he  added  that 
it  would  have  been  different  if  the  company  had  come  to  an 
end  from  other  and  external  circumstances.  That  principle 
must  govern  this  case.  Rhodes  engaged  that  the  agents 
should  be  his  sole  agents.  [Lord  O' Hag  an:  "At  Laver- 
pool."]  Yes,  and  they  put  themselves  under  a  correspond- 
ing obligation.  Under  such  circumstances  Rhodes  was  not 
entitled  to  disable  himself  from  the  performance  of  his  con- 
tract. The  state  of  facts  under  which  the  agreement  was 
made,  continuing,  Rhodes  was  bound  to  continue  to  perform 
it,  and  is  responsible  in  damages  if  he  does  not.  Here  For- 
wood &  Paton  stipulate,  not  only  that  they  will  act  as 
brokers  for  Rhodes  for  the  sale  of  the  Risca  coals,  but  they 
will  not  act  as  brokers  for  any  one  else.  That  was  a  valid 
consideration  for  a  binding  promise  on  his  part.  They  had 
to  incur  a  large  expense  in  enabling  themselves  to  fulfil 
their  part  of  the  contract,  and  ft  cannot  be  contended  that 
as  soon  as  they  had  done  so,  he  might  sell  his  colliery,  and 
so  deprive  them  of  all  means  of  reimbursing  themselves. 
That  argument  would  in  truth  amount  to  saying  that  there  • 
was  no  contract  whatever.     Such  a  thing  as  the  sale  of  the 

(')  9  Ex.,  607.  (3)  6  B.  A  S.,  840. 

O  Law  Rep.,  6  Ch.  Ap.,  737.  (*)  5  B.  A  S ,  852. 
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colliery  was  never  thought  of  by  either  party  when  the  con- 
tract was  made,  and,  therefore,  no  positive  stipulation  was 
introduced  concerning  it.  But  there  can  be  no  doubt  that 
at  that  time  both  parties  expected  and  intended  that  the 
contract  should  endure  for  the  full  term  of  seven  years. 
The  only  matters  on  which  the  contract  could  be  terminated 
were  specially  provided  for.  Mclntyre  v.  Belcher  (*)  ex- 
actly applies  here.  That  was  a  case  where  A.  sold  to  B.  his 
practice  as  a  surgeon.  A.  was  to  introduce  B.  to  the  pa- 
,  tients,  and  to  receive  for  the  first  four  years  one- fourth  part 
of  the  gross  annual  earnings,  provided  they  did  not  fall 
below  £300.  B.  discontinrfed  the  practice,  and  it  was  held 
that  he  could  not  lawfully  do  so,  for  that  there  was  an  im- 
plied contract  to  keep  it  up,  and  an  allegation  in  the  decla- 
^61]  ration  that  by  *"his  own  acts  and  defaults"  he  had 
disabled  himself  from  performing  his  agreement,  was  held 
properly  to  set  forth  the  cause  of  action.  The  principle 
there  was  broadly  stated  by  Lord  Chief  Justice  Erie,  and 
was  in  accordance  with  the  opinion  he  had  always  expressed 
on  the  subject  of  such  an  agreement  (').  Even  in  the  case 
of  Churchward  v.  The  Queen  (*),  where  the  great  difficulty 
arose  upon  the  action  of  the  Parliament,  Lord  Chief  Justice 
Cockbum  said  (*)  that  though  a  contract  might  appear  to 
be  binding  only  on  one  party,  there  must  be  "corresponding 
and  correlative  obligations "  on  the  other ;  and  that  was  so 
here. 

By  the  provision  affecting  the  termination  of  the  contract 
upon  notice,  it  may  be  that  the  plaintiffs  would  be  bound  to 
refrain  from  acting  ias  agents  for  anjr  other  coal  owners 
during  a  period  of  many  months,  and  in  that  respect  they 
might  suner  serious  damage. 

Mr.  Benjamin  was  not  called  upon  to  reply. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  I  do 
not  think  that  any  of  your  Lordships  can  have  any  doubt 
as  to  the  decision  which  the  House  ought  to  give  in  the 
present  case.     The  case  itself  lies  in  an  extremely  short  com- 

¥ass.  As  regards  its  general  history  it  may  be  stated  thus : 
here  is  a  colliery  owner  in  the  south  of  Wales  who  is  anx- 
ious to  place  the  produce  of  his  coUierv  in  the  most  advan- 
tageous way,  and  to  obtain*  a  sale  for  the  coal  taken  from  it 
in  the  Liverpool  market,  as  well  as  in  other  places.  He 
enters  into  an  agreement  with  certain  gentlemen  in  Liverpool, 

(»)  II  C.  B.  (N.S.),  654 ;  82  L.  J.  (C.P.),        (»)  Law  Rep.,  1  Q.  B.,  173. 
254.  («)  Ibid.,  196. 

(*)  See  his  opinion  in  Beckham  v.  Drake, 
2  H.  L.  C,  at  p.  607. 
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the  present  respondents.  I  shall  have  to  refer  a  little'more 
particularly  to  the  details  of  that  agreement  afterwards,  but 
the  outline  of  it  is  this,  thev  are  to  become  his  agents  for  the 
sale  of  the  coal  sold  in  Liverpool  for  a  period  of  seven 
years ;  during  that  time  he  will  not  employ  any  other  agent 
m  Liverpool  to  sell  his  coal,  and,  during  that  time,  they  will 
not  act  as  agents  without  his  consent  for  the  sale  of  any 
other  steam  coal :  they  are  to  be  paid  a  price  for  their  ser- 
vices by  a  percentage  upon  the  value  of  the  coal  sold,  and 
for  that  price  they  are  to  *undertake  all  the  expense,  [262 
of  an  office,  and  of  advertising  and  commending  the  coal  to 
purchasers,  which  may  have  to  be  incurred  in  liverpool. 

My  Lords,  the  employment  commences  upon  that  footing, 
and  the  case  finds  clearly  that  the  respondents  were  at  con- 
siderable expense  in  bringing  the  coal  into  the  Liverpool 
market,  and  before  the  notice  of  purchasers.  As  a  matter 
of  course  that  expense  would  naturally  be  incurred  to  a 
greater  extent  in  tne  earlier  part  of  the  term  of  seven  years 
than  in  the  later  part.  The  employment  therefore  during 
the  earlier  part  01^  the  seven  years  would  naturally  be  ex- 
pected to  be  less  remunerative  than  during  the  later  part  of 
that  period.  The  employment  went  on  for  about  three  years 
and  a  half.  At  the  end  of  that  time  the  appellant  sold  his 
colliery,  and  therefore  of  necessity  no  more  coal  could  come 
to  the  Liverpool  market  with  regard  to  which  he  would  be 
the  principal  and  the  respondents  his  agents.  That,  of 
course,  was  a  very  considerable  hardship  upon  the  respon- 
dents for  the  reason  that  I  have  mentioned.  The  expense 
which  would  fall  most  heavily  upon  them  would  be  the  ex- 

Sense  in  the  earlier  part  of  the  employment,  and  they  were 
eprived  of  the  commission  which  they  might  have  earned 
during  the  later  years,  which  would  have  been  the  most  pro- 
ductive part  of  their  employment.  But  although  that  is  a 
hardship  upon  them  which  naturally  one  would  regret  to 
see  occur,  still  the  question  remains  what  was  the  contract 
entered  into  between  the  parties,  and  has  there  been,  in  what 
has  been  done,  any  violation  of  that  contract  ? 

My  Lords,  it  is  not  contended  that  there  has  been  any  vio- 
lation of  any  express  term  in  any  part  of  the  contract.  There 
is  no  express  term  in  the  contract  from  beginning  to  end 
that  the  appellant  the  colliery  owner,  would  send  any 
coal  to  Liverpool,  m  any  particular  quantity  of  coal  to  Liv- 
erpool, or  that  he  would  continue  for  any  particular  length 
of  time  to  send  coal  to  Liverpool.  As  regards  express  con- 
tract, there  is  a  complete  absence  of  anytning  of  that  kind. 
16  Eng.  Rep.  17 
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But  then  it  is  contended  that  there  is  an  implied  contract 
under  which  the  appellant  was  bound  to  send  coal  to  Liver- 
pool, and  that  he  has  disabled  himself  from  performing  that 
implied  contract  by  selling  the  colliery  out  or  which  the  coal 
263]  might  have  *come.  My  Lords,  that  requires  your 
Lordships  to  look  at  the  whole  contract,  and  to  discover, 
if  you  can,  whether  there  is  any  such  implied  contract  as  is 
suggested. 

Now  the  general  effect  of  the  contract  is  this :  Tour  Lord- 
ships will  observe  that  it  commences  in  this  way,  that  "for 
the  term  of  seven  years"  ''Paton  &  Forwood,  or  such  of 
them  as  shall  continue  to  carry  on  business  in  the  name  of 
that  firm  at  Liverpool,  shall  and  will  be  the  agents  of  Mr. 
Rhodes  at  Liverpool  for  the  sale  of  the  coals  of  all  kinds 
produced  at  the  Kisca  Collieries."  I  stop  there  for  the  pur- 
pose of  saying  that  that  obviously  is,  and  indeed  it  was  ad- 
mitted to  be,  not  a  contract  that  they  would  be  the  agents 
of  Rhodes  for  the  sale  of  Risca  coal  of  all  kinds  wherever 
the  sale  should  take  place,  but  that  they  would  be  the  agents 
for  the  sale  in  Liverpool  of  such  of  the  coal  as  was  sold  in 
Liverpool ;  and,  fartner,  that  it  is  obviously  a  contract  that 
they  will  be  the  agents  of  Rhodes  for  the  sale  of  coal  which 
is  produced  at  the  Risca  Colliery  while  the  Risca  Colliery  is 
his  property,  because  if  it  is  the  property  of  another  person 
thejr  could  not  be  the  agents  of  Rhodes  for  the  sale  of  coal 
which  did  not  belong  to  Rhodes. 

Farther  than  that,  the  contract  is  that  they  will  thus  be 
the  agents  of  Mr.  Rhodes  for  seven  years  with  this  impor- 
tant qualification,  *' Subject  nevertheless  to  the  determina- 
tion 01  such  agency  in  manner  hereinafter  mentioned. ' '  You 
are  therefore  informed  at  the  commencement  that  although 
there  is  a  fixed  term  stated,  namely,  seven  years,  means  are 
provided  in  a  subsequent  part  of  the  contract  for  terminat- 
ing the  agency. 

Then  there  are  two  engagements,  one  upon  the  side  of 
Rhodes  and  the  other  upon  the  side  of  Forwood,  and  they 
are  the  only  two  express  engagements  which  I  find  in  the 
contract.  With  regard  to  Rhodes,  the  express  engagement 
on  his  part  is  in  the  second  clause,  ''During  the  continuance 
of  such  agency,  Mr.  Rhodes  will  not  employ  any  other 
agent  for  the  sale  of  coals  in  the  port  of  Liverpool,  save  in 
respect  of  contracts  now  existing,  all  of  %hich  are  expressly 
exempted  from  this  agreement."  That  is  all  which  he  actu- 
ally and  openly  contracts  for.  He  ties  his  hand  against 
having  any  other  agent  for  the  sale  of  coal  in  the  port  of 
Liverpool.  *  The  express  contract  on  the  part  of  Forwood, 
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Paton  &  Co.,  is  in  the  fourth  paragraph :  "Forwood,  Paton 
&  Co.  will  not  *during  the  continuance  of  their  agency  [264 
act  as  agents  for  the  sale  of  any  other  steam  coal  without  the 
writlen  consent  of  Mr.  Rhodes  to  be  obtained  for  each  transac- 
tion." It  is  a  correlative  contract  on  their  part,  negative  also 
in  its  aspect,  that,  as  he  will  not  employ  any  other  agent,  so 
they  will  not  act  for  any  other  principal.  Now  I  ask  your 
Lordships  at  this  point  to  consider  if  the  contract  had  stopped 
here,  what  would  have  been  the  result  ?  Both  parties  would 
have  been  tied  and  bound  for  seven  years,  the  one  not  to  em- 
plov  another  agent,  the  other  not  to  act  for  another  principal. 
Then  it  appears  to  have  occurred  to  them,  naturally 
enough,  to  consider — but  what  if  the  agency  produces  no 
fruit  to  the  agents  ?  Or  what  if  the  agents  are  not  able  to 
act  with  the  energy  which  the  principal  expects  ?  Is  this 
state  of  things  to  go  on  for  seven  years  in  this  case  ?  And 
then  to  deal  with  that  your  Lordships  find  that  the  7th 
clause  is  introduced,  providing  that  if  ''during  the  first  or 
any  subsequent  year  of  the  agency  hereby  created"  For- 
wood, Paton  &  Co.  shall  not  have  bona  fide  sold  60,000  tons 
of  coal  on  Mr.  Rhodes'  account,  in  conformity  with  the 
terms  of  this  contract"  (that  is  to  say,  sold  at  prices  of 
which  the  principal  would  approve)  "it  shall  be  lawful  for 
Mr.  Rhodes,  at  any  time  prior  to  the  1st  day  of  May  in  the 
ensuing  year  to  determine  the  said  agency  at  the  expiration 
of  six  months  from  the  delivery  of  a  notice  in  writing  to 
that  effect."  And  on  the  other  hand,  "  in  the  event  of  Mr. 
Rhodes  not  being  able  to  supply  with  due  dispatch  the 
quantity  and  quality  of  coal  not  exceeding"  fnot  50,000  tons 
but)  "76,000  tons  in  all  in  any  one  year  wnich  may  have 
been  sold  on  his  account  in  conformity  with  the  terms  of 
this  contract  (saving  the  case  of  strikes  or  inevitable  acci- 
dent), it  shall  be  lawful  for  Messrs.  Forwood,  Paton  &  Co., 
in  like  manner  to  determine  their  agency. ' '  Therefore,  there 
is  not  an  absolute  contract  to  employ  no  other  agent  during 
seven  years,  and  an  absolute  contract  to  act  for  no  other  ^rinci- 

Sal  for  seven  years,  but  a  contract  of  that  kind  subject  to 
etermination  in  the  manner  mentioned,  the  mode  of  deter- 
mination being  that  which  I  have  read,  a  power  to  the  princi- 
pal to  resile  if  nis  agent  cannot  sell  at  prices  approved  by  him 
60,000  tons  of  coal  in  the  year,  and  a  power  to  the  agent  to 
resile  if  the  principal  cannot  supply  him  in  any  year  with 
76,000  tons  of  coal  which  can  be  sold  at  those  prices. 

*That  is  the  protection  which  the  parties  have  pro-  [265 
vided  for  themselves  with  reference  to  the  duration  or  the 
continuance  of  this  agreement.     Now  I  ask,  the  parties  hav^ 
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ing  provided  this  kind  of  protection  for  themselves,  upon 
what  principle  is  it  that  your  Lordships  are  to  introduce 
into  and  to  imply  in  the  agreement  what,  it  is  admitted,  is 
not  found  expressly  there,  namely,  an  engagement  that 
during  that  time  the  principal  will  not  disable  himself  from 
sending  coals  to  Liverpool  by  selling  his  colliery  to  any 
other  person  ?  This  question  is  asked  by  Mr.  Manisty :  Can 
you  assume  that  the  agents  intended  to  leave  open  the  right 
to  sell  the  colliery  without  any  assent  on  their  part  ?  My 
Lords,  I  should  ask,  in  answer  to  that,  another  question. 
Can  you  assume  that  the  principal,  the  colliery  owner, 
meant  to  tie  his  hands  for  seven  years  against  selling  the 
colliery  without  either  obtaining  the  consent  of  the  agents, 
or  without  paying  them  a  gross  sum,  the  equivalent  for  all 
the  profits  they  might  make  by  the  continuance  of  the  en- 
gagement during  the  seven  years  i  My  Lords,  if  it  was  the 
intention  that  tnere  should  be  an  implied  undertaking  of 
that  kind,  how  inconsistent  would  that  have  been  with  the 
express  clause  which  I  have  read,  the  7th  clause,  providing 
expressly  in  the  events  which  are  there  mentioned  for  the 
determination  of  the  agreement. 

Now,  my  Lords,  as  1  pointed  out  in  the  course  of  the 
argument,  there  are  really  in  this  agreement  several  risks 
which  are  left  altogether  uncovered,  and  as  to  some  of 
which  it  was  very  candidly  admitted  by  the  counsel  for  the 
respondents  that  no  provision  whatever  was  made,  and  that 
they  could  not  say  that  there  was  even  by  implication  any 
protection  against  those  risks.  I  will  remind  your  Lord- 
ships of  what  those  risks  are.  On  the  one  hand,  in  the  first 
place,  the  colliery  owner,  the  appellant,  might  sell  the  whole 
of  his  coal  at  ^orts  other  than  Liveri)ool  and  not  send  a 
single  ton  to  Liverpool.  That  is  admitted  on  the  part  of 
the  respondents.  They  do  not  challenge  that  proposition. 
They  say  that  that  is  an  infirmity  in  the  engagement  oetween 
the  parties.  The  agents  could  not  have  demurred  or  com- 
plained if  every  ton  of  this  coal  raised  during  the  seven 
years  at  the  Risca  Colliery  had  been  sold  at  Swansea,  or  at 
Southampton,  or  at  any  other  port  which  might  be  sug- 
266]  gested.  In  the  next  place,  the  coal  might  *have  been 
sent  to  Liverpool,  but  the  principal  mi^ht  have  taken  a 
view  with  regard  to  the  price  to  be  obtained  for  it  which 
would  have  led  him  to  place  limits  upon  the  coal,  such  as 
to  prevent  the  agents  selling  any  of  it  in  any  one  particular 
year,  and  the  agents  might  have  been  left  in  that  year  with- 
out any  commission  whatever,  although  having  coal  in  stock, 
because  the  principal  might  have  thought  it  expedient  to 
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hold  the  coal  and  wait  for  better  prices.  There,  again,  it  is 
admitted  that  that  was  in  the  power  of  the  principal,  and 
that  the  agent  could  not  have  complained.  Then,  again,  I 
asked  the  question  :  Supposing  the  colliery  owner  had,  by 
reason  of  (fifficulties  arising  with  the  workers  or  otherwise, 
chosen  to  close  his  colliery  for  a  year,  or  for  several  years, 
and  to  wait  for  better  times  or  a  more  easy  mode  of  work- 
ing, could  the  agents  have  complained  1  It  was  said  they 
could  not ;  that  the  colliery  owner  must  be  the  judge  of 
that.  He  might  have  taken  that,  course  without  exposing 
himself  to  any  proceedings  for  damages. 

But  if  that  is  so,  if  any  one  of  these  three  courses  might 
have  been  adopted,  if  all  the  coal  after  it  was  got  out  of  the 
colliery  might  have  been  sold  elsewhere,  if  the  colliery 
might  not  have  been  worked  at  all,  if  the  prices  required  to 
be  fetched  at  Liverpool  might  have  been  such  that  the  coal 
could  not  have  been  sold  even  after  it  went  to  Liverpool, — 
if  all  that  was  in  the  power  of  the  colliery  owner,  and  it 
could  not  be  contended  that  there  is  any  provision  in  this 
contract  against  any  of  those  risks,  why  is  it  to  be  assumed 
with  regard  to  the  other,  the  fourth  risk,  namel  v,  the  risk 
of  the  colliery  owner,  not  selling  his  coal  elsewhere  piece- 
meal but  selling  the  colliery  itself  to  a  purchaser,  that  there 
is  an  implied  undertaking  against  that  one  risk,  although  it 
is  admitted  that  there  is  no  undertaking  at  all  against  any 
of  the  other  risks? 

My  Lords,  in  point  of  fact  an  agreement  of  this  kind, 
obviously,  is  made  upon  the  chances  of  risks  of  the  sort  I 
have  referred  to,  and  none  of  which  is  expressed  in  the 
agreement.  That  which  is  in  the  mind  of  tne  parties,  the 
principal  on  the  one  hand  and  the  agents  on  the  other,  is, 
supposing  it  to  be  convenient  that  the  business  should  go 
on  and  tne  coal  find  its  way  to  the  port  of  Liverpool,  all 
that  we  require  to  stipulate  for  is  that,  on  the  one  hand,  the 
principal  should  have  the  security  that  his  agents  will 
*be  suflSciently  energetic  to  sell  a  certain  quantity  of  [267 
coal  in  the  year,  and,  on  the  other  hand,  that  the  agents 
should  be  able,  if  a  sufficient  quantity  of  coal  is  not  put  in 
their  hands  for  sale,  to  terminate  the  engagement.  My 
Lords,  it  is  obvious,  qow  that  the  result  is  seen,  that  it  would 
have  been  a  much  wiser  thing  if  both  parties,  or  at  all 
events  if  the  agents,  in  place  of  stipulating  for  a  mode  of 
t<enninating  the  agreement  which  required  to  work  it  out  the 
lapse  perhaps  of  a  year  or  eighteen  months,  had  stipulated 
for  a  more  speedy  power  of  terminating  the  agreement,  and 
for  the  power  of  taKing  coal  for  other  people  as  agents,  sup- 


134 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

[L.  R. 

1876 

Rhodes  V.  Fopwood. 

H.L.  (E.) 

?08inff  the  coal  of  the  Risca  Colliery  was  not  sent  to  them, 
hat,  nowever,  was  for  them  to  judge  of.  Your  Lordships 
cannot  reform  an  agreement  because  In  the  result  it  appears 
to  produce  consequences  which  possibly  may  not  have  been 
expected. 

The  simple  point  here  appears  to  me  to  be,  as  it  is  admitted 
that  there  is  no  express  contract  which  has  been  violated, 
can  your  Lordships  say  that  there  is  any  implied  contract 
which  has  been  violated  ?  I  can  find  none.  I  cannot  find 
any  implied  contract  that  the  colliery  owner  would  not  sell 
his  colliery  entire.  Therefore  I  am  obliged  to  arrive  at  the 
conclusion  that  the  decision  of  the  Court  of  Exchequer  was 
correct,  and  that  ludgraent  in  the  action  should  be  given  as 
the  Court  of  Excnequer  gave  it,  for  the  defendant. 

Lord  Chelmsford  :  My  Lords,  the  question  to  be  deter- 
mined is,  whether  the  agreement  upon  which  the  action  is 
brought  involves  an  implied  agreement  on  the  part  of  the 
defendant  that  he  will  continue  to  carry  on  the  Kisca  Col- 
liery, and  to  employ  the  plaintiffs  as  his  agents  at  Liver|)ool 
for  the  sale  of  the  coals  of  all  kinds  produced  at  the  Risca 
Colliery,  absolutely  during  seven  years.  It  is  conceded  that 
there  is  no  express  agreement  to  this  effect ;  and  the  question 
is  whether  the  sale  of  the  collieries  during  the  seven  years 
is  a  breach  of  the  agreement,  the  breach  in  the  declaration 
being  that  the  defendant  before  the  expiration  of  the  seven 
years  disabled  himself  from  any  longer  carrying  out  the 
agreement. 

Mr.  Justice  Lush,  in  his  judgment,  says  :  "There  is  not  a 
phrase  or  a  word  which  implies  that  the  agency  is  to  cease 
^68]  if  the  ^defendant  chooses  to  sell  the  colliery  while  it 
is  a  working  concern.  Whether  this  was  an  inadvertent 
omission  or  an  intentional  one  is  beside  the  question.  Proba- 
bly such  an  event  was  not  contemplated.  It  is  sufficient, 
however,  to  say  that  it  is  not  provided  for,  and  therefore 
the  contract  remains  binding  as  it  would  have-  been  if  the 
defendant  had  continued  to  liold  the  colliery." 

Now,  with  great  respect  to  the  learned  judge,  how  can  an 
intention  not  m  the  contemplation  of  the  parties  be  implied 
to  have  existed  ?  There  is  no  doubt  that  at  the  time  of  en- 
tering into  the  agreement  both  parties  contemplated  the 
continuance  of  the  agreement  for  sev^n  years  ;  that  the  one 
would  continue  to  carry  on  business  at  Liverpool,  and  that 
the  other  would  be  the  possessor  and  continue  to  work  the 
Risca  collieries ;  and  upon  this  expectation  they  provided 
for  the  determining  of  the  contract,  in  the  then  existing 
state  of  things,  by  the  owner  of  the  colliery  if  the  agents 
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did  not  sell,  in  any  year,  50,000.  tons  of  coal,  and  by  the 
agents  in  case  the  owner  di^  not  supply  76,000  tons  in  any- 
one year.  This  may  be  called  the  mode  of  actively  deter- 
mining the  contract. 

/  But  what  is  there  in  the  agreement  to  prevent  its  coming 
positively  to  a  premature  end,  either  by  the  agents  giving 
up  business  or  the  owner  giving  up  the  colliery  ?  The  mere 
agreement  for  seven  years,  or  the  provisions  for  the  deter- 
mination of  it  on  either  side,  will  not  be  sufficient,  and  if  it 
had  been  intended  that  the  relation  of  the  parties  should 
absolutely  continue  for  seven  years,  it  ought  to  have  been 
provided  for,  and  not  being  provided  for,  it  cannot  in  my 
opinion  be  taken  to  have  been  intended. 

It  was  conceded  that  the  plaintiff  in  erroi*  was  not  bound 
to  send  his  coals  to  Liverpool.  By  sending  them  elsewhere 
he  would  voluntarily  disable  the  agreement  itself;  what 
difference,  in  point  of  effect,  can  there  be  in  him  disabling 
himself  from  performing  it  by  parting  with  the  colliery  ? 

I  agree  that  the  judgment  of  the  Exchequer  Chamber 
should  be  reversed  and  judgment  entered  for  the  defendant. 

Lord  Hatherley  :  My  Lords,  I  entirely  concur  in  the 
views  which  have  been  expressed  by  the  noble  and  learned 
Lords  who  have  preceded  me. 

It  appears  to  me,  as  it  did  to  Mr.  Justice  Quain  in  the 
Court  *of  Exchequer  Chamber,  that  when  you  peruse  [269 
this  whole  agreement  you  find  an  ordinary  agreement  of 
agency,  and  of  agency  alone. 

The  plaintiffs  in  the  original  cause  being  engaged  in  busi- 
ness at  Liverpool,  and  the  defendant  in  the  original  cause 
being  the  owner  of  a  colliery,  the  plaintiffs  present  them- 
selves to  him,  and  the  first  stij)ulation  which  is  contained  in 
the  agreement  on  their  part  is  this — ^that  for  the  term  of 
seven  years  they,  "or  such  of  them  as  shall  continue  to 
carry  on  business  in  the  name  of  the  firm  at  Liverpool,  shall 
and  will  be  the  agents  of  Mr.  Rhodes  at  Liverpool  for  the 
sale  of  the  coals  of  all  kinds  produced  at  the  Risca  Col- 
lieries." In  that  part  of  the  agreement  there  is  no  engage- 
ment by  Mr.  Rhodes — ^the  engagement  there  is  by  the 
Messrs.  Paton  &  Forwood,  as  persons  who  are  ready  to  per- 
form the  duty  of  agency  at  Liverpool.  In  other  words,  tney 
say  :  Here  are  we  for  seven  years  ready  and  willing  to  per- 
form the  duty  of  selling  your  coals  produced  at  the  Risca 
Collieries.  That  agencv  might  be  determined  in  the  man- 
ner which  has  been  alluded  to,  and  which  is  expressed  on 
the  face  of  the  agreement,  either  by  the  expiration  of  the 
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seven  years,  or  by  the  disappearance  from  the  firm  of  all 
the  then  partners  in  it. 

Then,  on  the  other  hand,  Messrs.  Forwood  &  Paton  hav- 
ing entered  into  that  engagement,  Mr.  Rhodes  says :  You 
having  said  that  yon  will  be  always  ready  and  willing  to 
act  as  my  agents  for  seven  years,  1  will  not,  for  the  time 
that  you  are  so,  employ  any  other  agents  at  Liverpool  for 
the  sale"  of  coals  coming  from  fhe  Risca  Collieries.  He  re- 
serves to  himself  the  full  right  to  sell  his  coals  anywhere 
else,  and  he  q1s6  reserves,  by  the  third  clause,  the  sole  con- 
trol over  the  price  of  the  coals,  the  mode  of  effecting 
sales,  and  the  terms.  The  sales  are  to  be  subject  in  fact  to 
the  approval  of  Mr.  Rhodes  in  all  respects.  Messrs.  For- 
wood &  Paton  are  merely  agents  so  lone  as  he  retains  the 
sole  control  over  his  property  in  the  coal  and  over  the  dis- 
position of  it.  There  is  no  allegation  on  the  part  of  the 
plaintiffs  of  anything  in  the  shape  of  mala  fides  on  the 
part  of  Mr.  Rhodes  in  anything  that  he  had  done.  The  or- 
dinary sales  were  made  by  him  of  his  property  at  the  times 
when  he  thought  it  beneficial  to  make  such  sales.  And  it 
is  also  not  now  contended  that  there  is  anything  in  this 
270]  *agreement  to  prevent  Mr.  Rhodes  from  selling  his 
coals  elsewhere  than  in  the  port  of  Liverpool,  as  he  may 
think  fit,  of  course  hona  fiae^  and  not  with  any  special 
view  of  evading  this  agreement.  On  the  other  hand,  the 
Messrs.  Forwood  &  Co.  engage  (and  that  was  greatlj^  relied 
upon  in  the  Court  of  Exchequer  Chamber)  that  during  the 
continuance  of  this  agency  they  will  not  *'  act  as  agents  for 
the  sale  of  any  other  steam  coal  without  the  written  con- 
sent of  Mr.  Rhodes  to  be  obtained  for  each  transaction." 

Now  my  Lords,  it  appears  to  me  that  when  you  have 
read  as  far  as  those  four  clauses  you  have  a  very  clear  and 
complete  agreement.  Afterwards  it  is  true  there  is  the  sev- 
enth clause,  which  is  very  important,  upon  the  whole,  in 
the  consideration  of  the  case,  regard  being  had  to  the  argu- 
ments which  have  been  adduced  on  the  part  of  the  plain- 
tiffs ;  still  in  those  four  clauses  you  have  a  very  clear  and 
complete  agreement.  Messrs.  Forwood  &  Co.,  on  the  one 
hand,  say :  We  are  standing  here  for  seven  years  holding 
ourselves  readv  to  act  as  your  agents  for  the  sale  of  your 
Risca  coal,  and  engaging  ourselves  during  that  time  to  sell 
the  same  quality  of  coal,  namely,  steam  coal,  for  nobody 
else ;  Mr.  Khodes,  on  the  other  hand,  says :  As  long  as  I 
have  Risca  coal  to  sell  (that  is  the  effect  of  it)  nobody  else 
but  you  shall  sell  it,  at  Liverpool,  but  I  must  have  the  fix- 
ing of  the  prices,  and  I  must  have  the  full  power  of  selling 
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it  at  such  Other  ports  as  I  may  think  fit.  It  would  be  a 
singular  undertaking  to  introduce  by  implication  into  that 
agreement  that  he  would  never  during  a  period  of  seven 
years  dispose  of  the  colliery  itself.  Why  is  there  anj^thing 
more  reasonable  in  implying — on  the  contrary,  is  it  not 
much  more  unreasonable  to  imply — such  a  provision  as  that 
he  would  deprive  himself  for  seven  years  of  the  power  of 
selling  his  colliery  than  that  the  engagement  on  the  part  of 
Messrs.  Forwood  &  Co.  to  act  as  agents  was  meant  to  con- 
tinue only  so  long  as  he  continued  to  be  the  owner  of  the 
colliery  ?  The  latter  seems  to  me  a  much  more  reasonable 
supposition  than  the  former.  The  one  party  says :  We 
are  engaging  to  sell  for  you,  Mr.  Rhodes,  your  Bisca  coal, 
of  course  implying  that  whilst  so  acting  as  your  agents  we 
are  selling  for  you  in  the  capacity  of  the  owner  of  that 
coal,  and  when  you  cease  to  be  the  owner  of  it  we  shall 
cease  to  be  agents.  The  case  has  arisen  in  which  the  agency 
is  necessarily  *by  the  force  of  events  terminated ;  but  [271 
to  imply  such  a  proposition  as  this  from  the  agreement, 
that  because  other  persons  have  said  to  you  :  We  are  con- 
tent to  act  as  your  agents,  and  will  stand  ready  and  willing 
for  seven  years  to  be  your  agents ;  therefore  you  have  en- 
gaged not  to  deal  with  your  own  property  for  that  period — 
seems  to  me  a  far  more  forced  interpretation  than  that  of 
simply  inserting  a  clause  like  that  which  I  have  referred  to. 

This  view  of  the  agreement  is  very  much  strengthened  by 
the  7th  clause,  which  shows  that  they  did  contemplate  pos- 
sible reasons  lor  the  parties  being  dissatisfied  on  both  sides 
with  the  working  of  the  agreement,  and  wishing  to  absolve 
themselves  from  the  binding  efficacy  of  it,  that  even  every- 
thing else  being  the  same,  they  might  still  wish  for  other 
reasons  to  determine  the  agreement.  For  that  purpose  ex- 
perience was  required  to  enable  them  to  judge  of  its  work- 
ing. Accordingly  they  provide,  if  you  on  the  one  hand 
find  by  experience  that  we  are  sucn  slow  agents  that  we 
cannot  dispose  of  50,000  tons  of  coals  to  your  advantage, 
you  may  determine  it ;  and  if  we,  on  the  other  hand,  think 
that  we  are  such  active  agents  as  to  be  able  to  dispose  of 
76,000  tons  a  year,  and  you  cannot  supply  us  with  the 
quantity  then  you  may  determine  it. 

The  parties  seem  to  me  to  have  entered  into  a  simple  con- 
tract of  agency,  which  necessarily  determines  when  the  sub- 
ject-matter of  the  agency  is  gone.  The  subject-matter  of 
the  agency  has  disappeared  without  mala  fides  on  either 
side.  Therefore  the  contract  is  brought  to  an  end  by  the 
course  of  events — by  that  happening  which  might  iieces- 
15  Eng.  Rep.  18 
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sarily  haveibeen  expected  to  happen,  and  which  would  have 
the  effect  of  putting  an  end  to  the  contract.  It  was  as  en- 
tirely open  to  anticipation  that  the  contract  of  agency 
might  be  concluded  by  that  event,  as  that  it  might  be  con- 
cluded by  the  operation  of  the  7th  clause.  There  are  three 
or  four  other  kinds  of  contingencies,  as  the  noble  and 
learned  Lord  on  the  woolsack  has  observed,  which  are  un- 
provided for. 

My  Lords,  it  appears  to  me  that  all  that  has  happened  is 
this :  the  parties  meet  together,  and  they  assume  as  be- 
tween themselves  the  probability  of  a  certain  state  of  things 
existing,  but  thev  do  not  enter  into  a  guarantee  that  that 
state  of  things  snail  continue  to  exist.  As  was  well  ob- 
272]  served  (if  I  may  say  so)  by  the  Lord  Chief  ^Justice 
in  Stirling  v.  MaitlandQ\  if  you  find  that  a  certain  state 
of  things,  which  existed  at  the  date  of  the  contract,  is 
necessary  in  order  to  give  the  contract  any  effect  at  all,  you 
may  no  doubt,  acting  with  due  care  and  caution  in  such 
cases,  imply  an  agreement  that  that  state  of  things  shall 
existj  because  otherwise  no  effect  could  be  given  to  the 
contract.  But  here  very  full  effect  could,  as  it  appears  to 
me,  be  given  to  the  contract  in  the  way  in  which  it  has  been 
given  by  the  original  decision  of  the  Court  of  Exchequer, 
and  I  am  of  opinion  that  that  decision  should  stand,  and 
that  the  judgment  of  the  Court  of  Exchequer  Chamber 
should  be  reversed. 

Lord  Penzance  :  My  Lords,  I  desire  to  say  but  a  very 
few  words  upon  this  case,  agreeing  entireljr  as  I  do  in  the 
way  in  which  this  question  has  been  dealt  with  by  the  noble 
and  learned  Lords  who  have  preceded  me.  The  case  re- 
solves itself  really  into  a  very  simple  one,  and  one  which, 
independently  of  the  special  terms  of  the  contract,  may  be, 
and  probably  is,  a  case  that  is  arising  in  many  other  trades 
and  businesses,  and  in  many  other  individual  cases  besides 
the  present. 

A  principal  who  wants  to  have  a  portion  of  his  business 
transacted  in  Liverpool,  or  in  any  other  town,  engages  an 
agent,  and  they  enter  into  a  mutual  bargain,  the  one  that  he 
will  employ  no  other  agent,  the  other  that  ,he  will  act  for 
no  other  principal.  They  enter  into  other  stipulations  as 
to  prices,  as  to  commission,  and  so  forth,  but  the  substance 
of  the  agreement  is  such  as  I  have  mentioned.  Upon  such 
an  agreement  as  that,  surely,  unless  there  is  some  special 
term  in  the  contract  that  the  principal  shall  continue  to 
carry  on  business,  it  cannot  for  a  moment  be  implied  as  a 

(')  5  B.  A  S.,  840,  at  p.  852. 
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matter  of  obligation  on  his  part  that,  whether  the  business 
is  a  profitable  one  or  not,  and  whether  for  his  own  sake  he 
wishes  to  carry  it  on  or  not,  he  shall  be  bound  to  carry  it 
on  for  the  benefit  of  the  agent,  and  the  commission  that  he 
may  receive.  I  say  that  m  a  contract  of  that  kind  there 
ought  to  be  some  special  obligation,  otherwise  the  natural 
reading  of  such  a  contract  would  be  that,  as  long  as  the 

})rincipal  chooses  to  carry  on  his  business,  and  *as  [273 
ong  as  he  chooses,  as  here,  to  carry  on  that  portion  oi  the 
business  which  consists  of  sales  of  coals  at  the  particular 

Eort,  he  shall  be  bound  to  employ  the  person  with  whom  he 
as  agreed  as  his  agent  for  such  sales,  but  that  he  shall  be 
at  liberty,  when  he  likes  to  put  an  end  to  that  business,  to 
do  so. 

But,  my  Lords,  in  this  case  the  sort  of  obligation  or  con- 
dition which  is  asked  by  the  plaintiff  to  be  implied  is  of  a 
most  singular  character,  because  he  does  not  contend  that 
the  principal  is  bound  to  carry  on  the  business  for  his,  the 
agent's,  profit.  He  does  not  contend  that  the  principal  is 
obliged  to  continue  to  send  the  coal  to  Liverpool ;  but  he 
says :  Although  it  is  quite  true  that  you  are  not  bound  to 
carrjr  on  your  business  in  such  a  way  as  to  give  me  any 
profit  whatever,  because  you  are  not  bound  to  raise  coal, 
aad,  if  you  do,  you  are  not  bound  to  send  it  to  Liverpool, 
yet  I  maintain  that  there  is  implied  somewhere  in  this  con- 
tract an  obligation  that  you  will  keep  possession  of  this  col- 
liery. For  what  purpose  ?  What  possible  interest  has  the 
agent  in  a  condition,  tnat  although  toe  principal  is  not  bound 
to  send  coal  to  Liverpool  at  all,  and  so  put  any  money  into 
the  agent's  pocket,  still  the  colliery  shall  remain  the  prop- 
erty of  the  principal  ?  It  seems  to  me,  therefore,  my  Lords, 
that  the  contention  of  the  plaintiff  in  the  present  case  does 
not  go  far  enough.  He  ought  to  have  goiie  at  least  to  the 
extent  of  saying:  The  nature  of  your  bargain  was  such 
that  I  had  an  interest  in  it  as  well  as  you.  You  had  an  in- 
terest in  selling  your  coal,  I  had  an  interest  in  obtaining  my 
commission,  and  you  cannot  put  an  end  to  that  business  in 
Liverpool  without  damaging  my  interest.  But  he  does  not 
say  that ;  he  forbears  to  say  that.  He  admits  that  the  prin- 
cipal might,  in  the  variety  of  ways  that  have  been  indicated 
by  the  noble  and  learned  Lord  on  the  woolsack,  have  so 
acted  that  the  agent  would  have  obtained  no  benefit  what- 
ever from  the  agreement.  But  he  says:  I  maintain  that 
there  is  an  implied  condition  that,  although  I  get  no  benefit 
out  of  it,  nevertheless  you  shiall  keep  yourself  possessed  of 
the  colliery.     My  Loids,  I  confess  1  am  quite  unable  to  find 


140  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [L.  R. 

1876  Rhodes  v.  Forwood.  H.L,  (E.) 

any  terms  in  this  contract  from  which  such  an  obligation 
can  be  implied,  and  I  cannot  conceive  that  the  intention  of 
the  parties  was,  or  that  they  would  have  had  any  interest  in 
its  being,  that  such  an  obligation  should  be  created. 
274]  I  wish  to  s^  a  few  words  upon  the  case  of  Mcln- 
tyer  v.  Belcher  (*).  It  was  a  case  in  which  a  medical  man 
bought  a  business,  and  was  to  pay  a  portion  of  the  profits 
that  he  should  make  from  it.  After  he  had  boagnt  the 
business  he  ceased  to  carry  it  on,  and,  therefore,  the  seller 
lost  a  portion  of  what  was  practically  the  agreed  price  for 
which  the  business  was  sold.  The  court  held  that  there  was 
an  implied  obligation  on  the  part  of  the  defendant  that  he 
would  go  on  working  at  the  business  in  order  to  make  those 
profits ;  and  I  think  no  one  can  deny  that  that  was  a  de- 
cision quite  in  accordance  with  justice  and  with  law.  But 
that  surely  was  a  very  different  case  from  the  present. 
There  the  bargain  was  for  a  definite  payment  out  of  the 
profits  to  be  earned  by  the  defendant  as  part  of  the  price  of 
the  thing  which  had  previously  been  sold  to  him.  Here  the 
bargain  is  for  an  agency  to  be  carried  on  for  the  mutual 
benefit  of  Forwood  &  Pa  ton,  and  Rhodes,  the  selling  prices 
of  the  coals  to  be  sold  being  at  the  sole  discretion  of  Khodes 
himself.  Therefore,  instead  of  its  being  a  payment  for  some- 
thing gone  by,  the  bargain  is,  that  if  the  business  is  carried 
on,  Forwood  &  Paton  shall  get  a  certain  benefit  out  of  it. 
It  seems  to  me,  therefore,  my  Lords,  that  that  case  not  only 
does  not  apply  in  the  present  instance,  but  that  the  principle 
contained  in  it  very  well  illustrates  the  great  difference  there 
is  between  the  present  case  and  all  cases  in  which  the  court 
has  held,  in  the  language  which  was  very  aptly  quoted  by 
Mr.  Manisty  from  Lord  Chief  Justice  Cockburn  ("),  "  that 
the  defendant  is  bound  to  continue  a  state  of  things  which 
is  necessary  to  the  carrying  out  of  his  own  contract." 

I  wish  to  add  one  more  word  upon  a  suggestion  which 
has  been  made,  that  the  agents  here  might  be  bound  for 
eighteen  months  not  to  act  for  anybbdy  else,  notwithstand- 
ing that  Rhodes  had  in  the  meantime  sold  the  colliery.  The 
question,  whether  they  are  so  bound,  does  not  arise  in  this 
case,  but  I  should  be  sorry  to  affirm  the  proposition,  that 
when  the  defendant  had  sold  the  colliery,  and  had,  there- 
fore, practically  entirely  put  an  end  to  the  agency,  the 
plaintiffs  were  still  bound  not  to  act  for  any  one  else,  for  I 
find  the  terms  of  the  contract  upon  that  subject  are  these, 
that    Messrs.    Forwood  &   Paton    "will    not,   during  the 

(')  11  C.  B.  (N.S.),  654;  32  L.J.  (G.P.),        (')  StWlmg  v.  MaiUand,  5  B.  A  S.,  840, 
264.  at  p.  852. 
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*continuance  of  their  agency,  act  as  agents  for  the  [275 
sale  of  any  other  steam  coal.  If  the  defendant  by  selling 
the  colliery  had  put  an  end  to  the  agency,  it  might  perhaps 
be  very  successfully  contended  that  the  other  party  was  at 
liberty  to  act  for  other  coal  proprietors.  But  that  point 
does  not  arise  in  the  present  case,  and,  therefore,  I  desire 
only  to  speak  negatively,  and  not  to  express  an  affirmative 
opinion  upon  i1b  at  present. 

On  the  whole,  my  Lords,  I  think  the  judgment  of  the 
Court  of  Exchequer  Chamber  ought  to  be  reversed,  and  the 
judgment  of  the  Court  of  Exchequer  affirmed.     • 

Lord  O' Hag  an  :  My  Lords,  with  such  hesitation  as  is 
made  reasonable  by  the  difference  of  opinion  amongst  the 
learned  judges  in  the  courts  below,  I  fully  concur  in  think- 
ing that  the  decision  of  the  Court  of  Exchequer  Chamber 
ought  to  be  reversed.  The  question  is  merely  as  to  the  con- 
struction of  the  contract ;  and  I  can  add  little  of  value  to 
the  argument  already  presented  to  your  Lordships  by  the 
noble  and  learned  Lords  who  have  preceded  me. 

The  terms  of  the  instrument  appear  to  me  fairly  to  indi- 
cate the  intention  of  the  parties  tliat  whatever  coals  mi^ht 
be  sent  by  the  defendant,  at  his  own  option,  from  his  mine 
to  Liverpool  should  be  sold  there  by  the  plaintiffs,  as  his 
agents,  for  a  proper  commission ;  but  not  at  all  to  import, 
according  to  tne  contention  of  the  respondents,  that  the  ap- 
pellant snould  for  a  period  of  seven  years  deprive  himself 
of  the  power  of  disposing  of  his  own  property, — whatever 
might  be  the  inducement,  the  interest,  or  the  necessity.  I 
think  that  the  words  in  themselves  are  not  naturally  and 
fairly  open  to  this  latter  instruction ;  and  the  conse- 
quences of  such  an  interpretation  seem  to  me  so  unreason- 
able and  inconvenient  as  to  incline  us  to  repel  it,  even  if 
the  matter,  on  the  reading  of  the  words,  was  m  a  condition 
of  doubt.  ^ 

As  in  most  cases  of  the  kind,  we  are  little  assisted  by  au- 
thority. Judicial  decision  on  one  contract  can  rarely  help 
us  to  the  understanding  of  another ;  and,  dealing  with  that 
before  us  within  itself,  regarding  the  relative  position  of  the 
parties  as  throwing  light  upon  its  meaning  and  upon  their 
real  purpose;  and  remembering  the  admission  at  the  bar 
that  the  appellant  was  at  liberty  *to  sell  his  coals  in  [276 
other  markets  besides  that  of  Liverpool,  I  approve  the  view 
adopted  by  the  Court  of  Exchequer,  which  is  commended, 
as  1  have  said,  by  many  considerations  of  consistency  and 
convenience  not  to  be  found  in  that  to  which  it  is  opposed. 
I  find  it  hard  to  believe,  that  the  parties  meant  to  leave  the 


142 

HOUSE  OF  LORDS  AND  PRIVY  COUNCIL. 

[L.  R. 

1876 

Rhodes  v.  Forwood. 

H.L.(E.) 

agents  at  liberty  at  any  time  to  escape  their  responsibility  by 
selling  their  business  (which  they  might  have  done  under 
the  very  words  of  the  contract),  whilst  the  principal  was  to 
be  bound,  under  all  circumstances,  to  hold  his  colliery  for 
seven  years  in  order  that  these  agents  might  earn  their  com- 
mission. I  think  the  admission  of  the  defendant's  right  to 
sell  the  entire  produce  of  his  colliery  in  other  markets,  or  to 
cease  the  working  of  it,  or  to  put  upon  his  coal  prices  making 
it  unsaleable,  and  so  to  take  all  profit  from  the  agents  in 
Liverpool,  practically  involves,  also,  the  admission  of  his 
right  to  dispose  of  the  colliery  itself,  with  precisely  the 
same  result  of  loss  and  disappointment  to  the  respondents. 
I  think  it  difficult  to  hold  that  the  appellant,  who  had  care- 
fully reserved  to  himself  control  over  his  coal  by  regulating 
the  rates  of  sale,  and  the  special  terms  of  it,  should  have 
debarred  himself,  for  so  long  a  period,  from  exercising  over 
his  property  the  more  important  authority  of  realizing  its 
value,  however  profitable  and  desirable  the  assignment  of 
it  might  be. 

I  have  said,  that  there  is  no  case  ruling  or  much  affecting 
the  question  before  us.  But  I  shall  refer  your  Lordships 
to  a  passage  in  the  judgment  of  your  Lordships'  House  m 
the  case  of  Shaw  v.  Lawless  ('),  which  indicates  the  hesita- 
tion felt  by  the  noble  and  learr^  Lords  who  pronounced 
it,  in  assuming,  without  a  very  clear  expression  to  that 
effect,  the  purpose  of  a  devisor  to  control  the  right  of  a  de- . 
visee  in  dealing  freely  with  his  own  propertjr. 

In  that  case  Mr.  Shaw,  having  made  a  devise  for  life,  and 
directed  the  purchase  of  real  estates,  declared  his  desire 
that  his  executors  should  retain  Mr.  Lawless  as  agent  in  the 
receipt  of  the  rents  at  the  usual  fees.  The  words  of  the  will 
were  held  not  to  create  a  trust  in  favor  of  Mr.  Lawless,  the 
Lord  Chancellor  Cottenham  observing,  "What  is  the  sub- 
ject in  the  present  case  ?  It  is  the  right  to  be  employed  in 
the  receipt  of  the  rents  and  the  agency  and  management  of 
277]  the  land  of  the  devisee  upon  the  *usual  fees.  What 
is  the  necessary  affect  of  this  alleged  right  %  It  goes  to  ex- 
clude Shaw  from  the  management  of  his  own  estate  or  from 
the  receipt  of  the  rents  themselves  1"  And  in  a  previous 
part  of  his  judgment  he  says,  "  When  your  Lordships  see 
to  what  extent,  and  I  might  almost  say  to  what  absurd  ex- 
tent, this  construction  of  the  will  necessarily  leads,  you  can- 
not hesitate  in  coming  to  the  conclusion  that  it  is  at  least 
very  doubtful  how  far  this  could  possibly  have  been  the  in- 
tention of  the  testator."     And  so,  in  this  case,  I  more  than 

0)  6  Cl.  A  F.,  129,  at  p.  165. 
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hesitate  to  believe  that  the  intention  imputed  to  the  parties 
by  the  respondents  could  really  have  been  entertained  by 
them. 

Looking  to  these  considerations,  and  the  plain  words  of 
the  instrument  itself,  I  believe  the  conclusion  to  which  3^0  ur 
Lordships  have  arrived  is  well  justified,  and  will  carry  into 
effect  the  true  purpose  of  the  contract. 

Judgment  of  the  Court  of  Exchequer  Chamber 
reversed;  and  judgment  of  the  Court  of 
Exchequer  affirmed. 

Lords\  Journals^  4th  May,  1876. 

Solicitors  for  appellants:  Bridges^  Sawtell^  Heywood 
&  Ram, 

Solicitors  for  respondent :  Chester^  Urquhart^  Mayhew  & 
Holden. 


{Law  Reports,  1  Appeal  Cases,  278.] 
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(Before  the  Lords'  Committee  for  Privileges.) 

^Belhaven  and  Stenton  Peerage.  [278 

claim  of  james  hamilton  of  stevenston. 
claim  of  lieut.-col.  hamilton  of  the  grenadier  guards. 

Ciretaiutaniial  Evidence, 

Remarks  of  the  Lord  CHANosLLoa  (*)  showing  that  in  considering  circumstantial 
evidence  all  the  circnmstances  must  Jbe  examined  and  compared  to  establish  the  re- 
quired elucidation. 

Hdp  afforded  by  oppoting  Criticism. 

In  dealing  with  circumstantial  evidence,  the  court  derives  much  aid  from  the  op- 
posing criticisms  of  counsel. 

The  Scottish  peerage  of  Belhaven  and  Stenton  was  created 
in  1647  by  Charles  I.,  with  descent  to  heirs  male.  The 
eighth  baron  was  Robert  Montgomery  Hamilton,  who  dying 
in  1868  without  issue,  the  question  of  succession  arose  be- 
tween the  above  contending  claimants,  whose  petitions  to 
the  Crown  were  referred  by  Her  Majesty  to  the  House  of 
Peers,  and  by  the  House  to  their  Lordships'  Committee  for 
Privileges. 

Mr.  Cliarles  Scott^  Mr.  Holland,  Mr.  Laurie,  and  Mr. 
McAlpin,  appeared  as  counsel  for  the  claimant  James  Ham- 
ilton of  Steven ston. 

(>)  Lord  Cairns. 
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Mr.  Fleming^  Q.C.,  and  Mr.  John  Pearson^  Q.C.,  for  the 
claimant  Lieutenant-Colonel  Hamilton  ;  and 

The  Lord  Advocate  (')  and  Mr.  Badenoch  Nicolson^  for 
the  Crown. 

At  the  close  of  the  examination  of  witnesses,  and  of  the 
argument  by  counsel,  the  Lord  Chancellor  C)  remarked  that 
the  case  turned  entirely  on  circumstantial  evidence  as  to  the 
pedigree  of  the  above  competitors. 

S79j  *With  reference  to  circumstantial  evidence  in  gen- 
eral, his  Lordship  made  the  following  observations : 

The  Lord  Chancellor  :  My  Lords,  in  dealing  with  cir- 
cumstantial evidence,  we  have  to  consider  the  weight  which 
is  to  be  given  to  the  united  force  of  all  the  circumstances  put 
together.  You  may  have  a  ray  of  light  so  feeble  that  by 
itself  it  will  do  little  to  elucidate  a  dark  corner.  But  on  the 
other  hand,  you  may  have  a  number  of  rays,  each  of  them 
insufficient,  but  all  converging  and  brought  to  bear  upon  the 
same  point,  and,  when  united,  producing  a  body  of  illumi- 
nation which  will  clear  away  the  darkness  which  you  are 
endeavoring  to  dispel. 

I  feel  peculiar  satisfaction  in  thinking  that  your  Lord- 
ships have  not  here  to  decide  merely'  upon  the  case  of  one 
claimant ;  you  have  not  to  decide  simply  upon  the  case  of 
James  Hamilton  claiming  to  be  the  heir  by  the  elder  line, 
but  you  have  the  very  great  advantage  of  a  skilful  contra- 
dictor and  antagonist,  who  is  able  with  the  best  advice  to 
bring  to  bear  an  amount  of  wholesome  criticisim  which  must 
always  be  applied  to  a  question  of  circumstantial  evidence 
before  any  satisfactory  conclusion  can  be  arrived  at. 

After  tnus  expressing  himself,  his  Lordship  next  pro- 
ceeded to  examine  with  much  care  and  with  great  elabora- 
tion the  evidence  in  the  case  adduced  by  the  respective 
claimants,  with  the  arguments  of  the  learned  counsel  on 
both  sides — arriving,  as  his  Lordship  did,  at  the  conclusion, 
that  James  Hamilton  of  Stevenston  had  established  his  claim 
to  the  peerage  of  Belhaven  and  Stenton. 

Lord  Hatherley  concurred  with  this  opinion,  holding 
that  the  case  depended  entirely  upon  circumstantial  evidence, 
some  of  which  was  obscure  and  complicated,  and  ranging 
over  a  century  and  a  half  of  family  history. 

The  Chairman  (")  and  the  other  members  of  the  Com- 
mittee for  Privileges  came  to  the  resolution  that  '*  the  claim- 
ant James  Hamilton  of  Stevenston  had  made  out  his  claim 
280]  to  the  title,  honor,  *and  dignity  of  Lord  Belhaven  and 
Stenton  in  the  peerage  of  Scotland.''     This  report  from  the 

0)  Mr.  Gordon,  Q.C.  (*)  Lord  Cairns.  \J)  Lord  Redesdalo. 
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Committee  was  agreed  to  by  the  House,  and  an  order  was 
made  that  the  resolution  should  be  laid  before  Her  Majesty 
by  the  Lords  with  White  Staves,  and  transmitted  to  the 
liord  Clerk  Registrar  of  Scotland — ^and  it  was  further 
ordered  that  the  Lord  Belhaven  and  Stenton  should  take 
his  proper  place  at  the  future  meetings  of  the  peers  of 
Scotlana. 

Agent  for  the  Crown :  Hugh  Hope. 
Agent  for  the  successful  claimant :  Andrew  OiUman. 
Agents  for  Lieutenant-Colonel  Hamilton:  Qrahames  & 
Wardlaw. 

16  Eng.  Rep.  19 
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[Law  Reports,  1  Queen's  Bench  Dividon,  4.] 
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4]         *Walker,  Appellant ;  Horner,  Respondent. 

Highway^*' Wilful  Ohstruction"— Highway  Act,  1886  (6  <*  6  Wm.  4,  c.  60),  «.  72— 
AUowing  Trees  to  grow  so  cu  to  obstruct  Footway. 

By  the  Highway  Act,  1836  (6  <fe  6  Wm.  4,  c.  60),  s.  72,  if  any  person  shall  "  wil- 
fully obstruct  the  passage  of  any  footway,"  he  is  made  liable  to  a  penalty  of  40«.  The 
respondent  was  summoned  under  s.  72,  for  obstructing  a  way.  Evidence  was  given 
that  trees  and  underwood  on  his  land  had  grown  over  and  across  the  way,  so  as  to 
be  an  obstruction  to  the  free  passage  along  it : 

Held,  by  Mellor  and  Quain,  JJ.  (Cockburn,  C.J.,  dissenting),  that  the  respondent, 
in  merely  suffering  the  trees  to  grow  so  as  to  be  an  obstruction,  did  not  "  wilfully 
obstruct "  the  way  within  s.  72. 

Case  stated  by  justices  of  Surrey  under  20  &  21  Vict.  c.  43. 

The  respondent  was  summoned  under  s.  72  of  the  Highway 
Act,  1835  (5  &  6  Wm.  4,  c.  60),  at  the  instance  of  the  God- 
stone  highway  board,  for  wilfully  obstructing  the  free  pas- 
sage of  a  highway — to  wit,  a  bridle  way. 

During  the  last  year  or  two  the  surveyor  of  the  highway 
board  on  several  occasions  complained  to  the  respondent  of 
the  obstruction  hereinafter  mentioned,  and  called  upon  him 
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to  lop  or  cut  the  trees,  but  he  refused  to  do  9,  alleging  that^ 
he  did  not  admit  the  way  to  be  a  public  one,  and  on  the  20th 
of  February,  1876,  the  clerk  of  the  highway  board  sent  him 
a  letter,  requesting  him  to  remove  the  obstruction  in  the 
Nobriglit  bridle  way,  which  ran  through  his  property  in  the 
parish  of  Godstone,  by  lopping  the  trees  and  underwood,  in 
order  that  the  same  might  be  rendered  passable  for  persons 
riding  along  it,  and  the  present  inconvenience  to  foot  pas- 
sengers thereby  removed,  and  stating  that,  in  the  event  of 
his  not  complying  with  the  above  request  within  ten  days 
from  the  date,  the  highway  board  would  be  compelled  to 
take  such  proceedings  in  the  matter  as  they  might  be  advised. 

The  respondent  replied  by  letter  that,  as  he  did  not  ac- 
knowledge the  existence  of  the  bridle  way  alluded  to,  he 
was  unable  to  comply  with  the  request  of  the  highway 
board. 

The  summons  was  thereupon  issued,  and  came  on  for 
hearing. 

By  the  Highway  Act,  1835  (6  &  6  Wm.  4,  c.  60),  s.  72,  "  If 
any  person  shall  wilfully  ride  upon  any  footpath  or  cause- 
way, by  the  side  of  any  road  made  or  set  apart  for  the  use 
or  accommodation  *of  foot  passengers,  or  shall  wilfully  [5 
lead  or  drive  any  horse,  ass,  sheep,  mule,  swine,  or  cattle, 
or  carriage  of  any  description,  or  any  truck,  or  sledge  upon 
any  such  footpath  or  causeway,  or  shall  tether  any  horse, 
ass,  mule,  swine,  or  cattle  on  any  highway,  so  as  to  suiBPer 
or  permit  the  tethered  animal  to  be  thereon,  or  shall  cause 
any  injury  or  damage  to  be  done  to  the  said  highway,  or  the 
hedges,  posts,  rails,  walls,  or  fences  thereof,  or  shall  wilfully 
dbstrucf  the  passage  of  any  footway  ^  or  wilfully  destroy  or' 
injure  the  surface  of  any  highway,  or  shall  wilfully  or  wan- 
tonly pull  up,  cut  down,  remove,  or  damage  the  posts, 
blocks,  or  stones  fixed  by  the  surveyor,  as  herein  directed, 
or  dig,  or  cut  down  the  banks  which  are  the  securities  and 
defence  of  the  highways ;  or  break,  damage,  or  throw  down 
the  stones,  bricks,  or  wood  fixed  u]Don  the  parapets,  or  bat- 
tlements of  bridges,  or  otherwise  injure  or  deface  the  same, 
or  pull  down,  destroy,  obliterate,  or  deface  any  milestone 
or  post,  graduated  or  directed  post  or  stone  erected  upon 
any  highway,  or  shall  play  at  football  or  any  other  game  on 
any  part  of  the  said  highways,  to  the  annoyance  of  any  pas- 
senger or  passengers,  or  if  any  hawker,  higgler,  gipsey,  or 
other  person  travelling,  shall  pitch  any  tent,  Dooth,  stall,  or 
stand,  or  encamp  upon  any  part  of  any  highway,  or  if  any 
person  shall  make,  or  assist  in  making  any  fire,  or  shall 
wantonly  fire  off  any  gun  or  pistol,  or  ^hall  set  fire  to  or 
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wantonly  let  tff  or  throw  any  squib,  rocket,  serpent,  or 
other  firework  whatever  within  fifty  feet  of  the  centre  of 
such  carriage-way,  or  cartway,  &c.,  ...  or  shall  in  any 
way  wilfully  obstruct  the  free  passage  of  any  such  highway, 
every  person  so  offending  shall  forfeit  and  pay  any  sum 
not  exceeding  40^.  over  and  above  the  damage  occasioned 
thereby." 

By  s.  66,  if  the  surveyor  (of  highways)  shall  think  that 
any  carriage-way  or  cartway  is  prejudiced  by  the  shade  of 
any  hedges,  or  by  any  trees  (except  those  trees  planted  for 
ornament  or  for  shelter  to  any  hop-ground,  house,  building, 
or  courtyard  of  the  owner  thereof)  growing  in  or  near  suck 
hedges,  or  other  fences,  and  that  the  sun  and  wind  are  ex- 
cluded from  such  highway  to  the  damage  thereof,  or  if  any 
obstruction  is  Caused  in  any  carriage-way  or  cartway  by  any 
hedge  or  tree,  it  shall  be  lawful  for  any  one  justice  of  the 
peace,  on  the  application  of  the  said  surveyor,  to  summon 
the  owner  of  the  land  on  which  such  hedges  or  trees  are 
6]  *growing  next  adjoining  to  such  carriage- waj^  or  cartway, 
to  appear  before  the  justices  at  a  special  sessions  for  the 
highways,  to  sliow  cause  why  the  said  hedges  are  not  cut, 
pruned,  or  plashed,  or  such  trees  not  pruned  or  lopped  in 
such  manner  that  the  carriage-way  or  cartway  shall  not 
be  prejudiced,  &c.,  or  why  the  obstruction  caused  in  such 
carriage-way  or  cartwav  shall  not  be  removed.  .  .  . 

By  s.  66,  no  person  shall  be  compelled,  nor  any  surveyor 
permitted,  to  cut  or  prune  any  hedffe  at  any  other  time  tnan 
between  the  last  day  of  September  and  the  last  day  of 
March ;  and  no  person  shall  be  obliged  to  fell  any  timber 
trees  growing  in  nedges  at  any  time,  except  where  the  high- 
ways shall  be  ordered  to  be  widened  or  enlarged  as  herein 
mentioned,  .... 

At  the  hearing  evidence  was  given  to  the  effect  following : 

That  respondent,  in  or  about  the  year  1869,  purchased  a 
freehold  estate  formerly  called  the  Nobright,  over  which 
estate  and  adjoining  lands  the  way  in  question  passes. 

That  in  one  part  of  its  course  the  wajr  passes  through  a 
wood  belonging  to  the  respondent  and  in  his  occupation. 
That  the  trees  and  underwood  growing  on  the  land  of  the 
respondent  and  in  his  occupation  on  each  side  of  the  way  in 
question,  had  of  late  years  so  grown  over  and  across  the 
way  in  places  as  to  be  an  obstruction  to  the  free  passage 
along  the  same,  and  in  one  place  the  boughs  met  so  as  to 
render  it  almost  impossible  for  persons  on  horseback  to  pass 
along  it.  . 

The  respondent?,  while  not  admitting  either  the  right  of 
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way  or  the  obstruction  as  matters  of  fact,  objected  at  the 
adjourned  hearing,  that  if  the  way  was  a  public  bridle  way 
and  an  obstruction  thereto  had  been  caused  in  the  manner 
alleged  by  the  appellant,  such  obstruction  was  not  a  wilful 
obstruction  within  the  meaning  of  sect.  72  of  the  Highway 
Act,  1835,  and  that  the  remedy  of  the  appellant,  if  the  way 
was  a  public  bridle  way  and  the  passage  of  it  was  obstructed 
in  the  manner  alleged,  was  by  indictment  or  action,  or,  at 
all  eyents,  not  by  summary  proceedings  under  the  72d  sec- 
tion of  the  Highway  Act,  1836 ;  and  the  justices,  being  of 
opinion  that  even  if  the  way  were  a  public  bridle  way,  an 
obstruction  caused  by  suffering  the  trees  and  underwood  to 
grow  up  or  across  a  public  bridle  way  as  alleged  was  not  a 
*wilful  obstruction  within  the  meaning  of  sect.  72,  dis-  [7 
missed  tjie  complaint. 

The  question  for  tl;e  opinion  of  the  court  was,  whether 
the  decision  of  the  justices  was  right  in  dismissing  the  com- 
plaint on  the  ground  above  stated. 

Lumley  Snnith^  for  the  appellant :  The  way  in  question 
being  neither  a  carriage  nor  a  cartway,  it  was  impossible 
to  proceed  under  s.  65  for  the  purpose  of  compelling  the 
respondent  to  prune  or  lop  the  trees.  The  only  question 
is  whether  his  neglect  to  prune  the  trees  is  a  wilful  obstruc- 
tion within  s.  72.  If  he  planted  trees  directly  upon  the 
highway,  this  would  be  an  obstruction,  and  it  can  make  no 
difference  if  he  plants  trees  which  must  necessarily  grow- 
over  it.  In  Chitty's  Criminal  Law,  vol.  3,  p.  617,  there  is  a 
precedent  of  an  indictment  for  continuing^  a  hedge  so  as  to 
obstruct  a  pack  and  prime  way ;  and  it  is  laid  down  in 
Hawkins's  rleas  of  the  Crown,  vol.  1,  pp.  700,  701,  that 
making  a  hedge  athwart  a  highway  is  a  public  nuisance, 
also  that  it  is  a  nuisance  to  suffer  the  boughs  of  trees  grow- 
ing near  the  highway  to  hangpver  the  road  in  such  a  manner 
as  thereby  to  incommode  the  passage.  Williams  v.  Ad- 
ams (')  shows  that  under  s.  73  the  justices  have  jurisdiction 
to  try  whether  the  Iocils  in  quo  is  a  highway  or  only  an 
occupation  road.  The  respondent  will  probably  rely  on 
the  case  of  Croasdill  v.  RatcUffe  ("),  where  the  occupier  of 
a  stable  from  which  rain  water  dropped  so  as  to  injure  a 
footway  by  flowing  upon  and  over  it,  was  held  not  liable  to 
be  convicted  under  s.  72 ;  but  the  decision  only  amounted  to 
this,  that  he  wa^  not  guilty  of  '*  suffering  filth,  &c.,  to  flow 
upon  the  highway"  within  the  meaning  of  the  latter  part 
of  the  section. 

Bulwer^  Q.C.  {Athawes  with  him),  for  the  respondent: 

(')  2  B.  A  S.,  812;  31  L.  J.  (M.C.),  109.  («)  5  L.  T.  (N.S.),  834. 
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By  B.  5  of  the  act  the  word  "highways"  is  to  include  ''bridle 
ways,"  and  the  fact  that  s.  65  subsequently  makes  pro- 
vision for  the  case  of  carriage  ways  being  obstructed  by 
trees,  and  that  s.  66  only  permits  the  surveyor  to  remove 
the  obstruction  during  a  particular  season  of  the  year,  goes 
to  show  that  the  case  of  a  bridle  way  so  obstructed  was  de- 
signedly left  untouched  by  the  Legislature.  With  regard 
to  the  authorities  cited  by  the  appellant,  the  question  is 
8]  *not  whether  an  obstruction  by  allowing^  boughs  of  trees 
to  grow  over  the  highway  is  indictable,  but  whether  it  is 
the  subject  of  the  summary  procedure.  Sect.  72  makes  an 
elaborate  enumeration  of  different  bffences,  but  does  not 
specify  this,  which  in  the  case  of  a  carriage-way  is  specific- 
ally provided  for.  The  case  of  CroasdiU  v.  Radcli^e  (*)  is 
undistinguishable.  It  proceeded  upon  the  ground  that 
there  was  no  *' wilful  obstruction"  within  s.  72. 

Lumley  Smithy  in  reply. 

CocKBURN,  C.J.:  In  tnis  case  I  cannot  say  that  my  mind 
is  free  from  doubt,  more  especially  as  my  opinion  is  differ- 
ent from  that  of  my  learned  Brothers.  My  own  impression 
is  that  the  case  is  within  s.  72,  having  regard  to  the  author- 
ities, which  establish  that  if  a  man  allows  trees  to  grow  so 
as  to  obstruct  a  highway  he  is  guilty  of  an  indictable  offence. 
Now  it  is  clear  that  no  indictment  will  lie  unless  there  has 
been  in  the- eye  of  the  law  a  wilful  obstruction.  This  is 
always  a  necessary  ingredient  in  determining  the  liability 
of  the  person  indicted,  and  I  think  that  the  section,  ought 
to  be  construed  according  to  the  existing  law,  and  so  as  to 
include  the  case  in  question.  My  learned  Brothers  being 
of  a  contrary  opinion,  there  will  be  judgment  for  the  re- 
spondent. 

Mellob,  J.:  I  think  that  our  judgment  ought  to  be  for 
the  respondent.  The  class  of  joffences  enumerated  in  s.  72, 
such  as  pitching  tents  or  booths  upon  the  highway,  firing 
giins  or  pistols,  or  throwing  squibs  near  the  centre  of  a  car- 
riage-way, or  laying  lumber  or  rubbish  upon  any  highway, 
seems  to  show  that  the  section  was  intended  to  apply  to 
persons  who  actively  cause  an  obstruction.  I  cannot  think 
it  was  intended  to  apply  to  all  indictable  obstructions,  but  it 
seems  to  me  that  it  is  confined  to  obstructions  of  the  char- 
acter specified  in  the  section.  The  fact  that  in  the  case  of 
carriage  ways  obstructed  by  trees  a  sumgiary  remedy  is 
given  strengthens  this  construction,  especially  as  by  s.  66 
this  summary  remedy  is  restricted  to  certain  seasons  of  the 
year.     I  do  not  think  that  we  ought  to  enlarge  the  words 

Q)  5  L.  T.  (N.S.),  B34. 
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of  the  section  by  saying  that  other  offences  which  are  not 
specified  are  within  them. 

*QuAiN,  J. :  I  am  of  the  same  opinion.  We  must  look  [9 
at  the  class  of  offences  in  which,  by  s.  72,  it  was  intended 
to  give  a  summary  jurisdiction.  These  offences  are,  amongst 
others,  "wilfully  destroying  the  surface  of  any  highway, 
breaking,  damaging,  or  throwing  down  the  parapets  of 
bridges,"  &c.  I  think  that  merely  suffering  trees  to  grow 
over  the  highway  is  not  a  wilful  obstruction  of  the  same 
class  as  these  offences. 

Judgment  for  the  respondent 

Solicitor  for  appellant:    W.  A.  Head^  Jun.^  for  W.  A. 
Hecid  &  Sons^  East  Orinstead. 
Solicitor  for  respondent :  T.  N.  Crosse. 


[Law  Reports,  1  Queen's  Bench  Division,  15.] 

Nov.  18,  1876, 

[CROWlJ  CASE  RESERVED.] 

*TnE  Queen  v.  Saunders  and  Hitchcock.      [15 

Nuitanee — Indecency — Booth  for  Indecent  ExMhitUm — Public  Place — Indecent  Language, 

The  prisoners  were  indicted  in  one  count  for  keeping  a  booth  for  the  purpose  of 
showing  an  indecent  exhibition ;  in  a  second  for  showing  for  gain  an  indecent  exhi- 
bition in  a  booth  ;  in  a  third  for  showing  an  indecent  exhibition  in  a  public  place. 
It  was  proved  that  during  the  Epsom  races  the  prisoners,  who  were  travelling 
showmen,  kept  a  booth  on  £psom  Downs  for  the  purpose  of  an  indecent  exhibition, 
that  they  invited  people  to  enter,  and  that  those  who  would  pay  entered  and  saw 
an  indecent  exhibition : 

Hdd,  that  the  prisoners  had  committed  an  indictable  offence,  and  that  it  was  well 
laid  in  the  indictment. 

,  Case  stated  by  the  chairman  of  the  Surrey  quarter  ses- 
sions. 

At  the  ffeneral  quarter  session  of  the  peace,  holden  at 
St.  Mary,  rf ewington,  in  and  for  the  countv  of  Surrey,  on 
Tuesday,  the  29th  of  June,  1875,  John  Saunders  and  George 
Hitchcock  were  tried  on  an  indictment  of  which,  so  fair  as 
it  is  material,  the  following  is  a  copy : 

"Surrey,  to  wit.  The  jurors  for  our  Lady  the  Queen, 
upon  their  oath  present  that  John  Saunders  and  George 
Hitchcock,  being  scandalous  and  evil  disposed  persons,  and 
devising,  contriving  and  intending  the  morals  as  well  of 
youth  as  of  divers  other  liege  subjects  of  our  said  Lady  the 
Queen,  to  debauch  and  corrupt,  and  to  raise  and  create  in 
their  minds  inordinate  and  lustful  desires,  on  the  23d  day 
of  Mdy,  in  the  year  of  our  Lord,  1875,  at  the  parish  of 
Epsom,  in  the  county  of  Surrey,  unlawfully,  wickedly  and 


152  QUEEN'S  BENCH  DIVISION.  [L.  R. 

1875  The  Queen  v.  Saunders. 

scandalously  did  keep  and  maintain  a  certain  booth,  tent 
and  shed  for  the  purpose  of  exhibiting  and  showing  to  the 
sight  and  view  of  any  person  or  persons  willing  and  desir- 
ous of  seeing  the  same,  and  paying  for  their  admission  into 
the  said  booth,  tent  and  shed,  divers  lewd,  wicked,  scan- 
dalous, infamous,  bawdy  and  obscene  performances,  repre- 
sentations, practices  and  figures,  and  in  the  said  booth,  tent 
and  shed,  on  the  said  23d  day  of  May  in  the  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully, 
16]  wickedly  and  scandalously,  for  lucre  and  gain,  did  *ex- 
hibit  and  show  the  said  performances,  practices,  represen- 
tations and  figures,  and  cause  and  permit  the  same  to  be 
exhibited  and  shown  to  the  sight  and  view  of  divers  and 
very  many  liege  subjects  of  our  said  Lady  the  Queen,  to 
the  manifest  corruption  of  the  morals  as  well  of  youth  as  of 
other  liege  subjects  of  our  said  Lady  the  Queen,  in  contempt 
of  our  said  Lady  the  Queen  and  ner  laws,  to  the  evil  ex- 
ample of  all  others  in  like  case  offending,  and  against  the 
peace  of  our  Lady  the  Queen,  her  Crown  and  dignity. 

"  Second  count.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  John  Saun- 
ders and  George  Hitchcock,  being  scandalous  and  evil  dis- 
posed persons,  and  devising,  con tri vine  and  intending  the 
morals  as  well  of  youth  as  of  divers  other  liege  subjects  of 
our  Lady  the  Queen,  to  debauch  and  corrupt,  and  to  raise 
and  create  in  their  minds  inordinate  and  lustful  desires,  ou 
the  said  23d  day  of  May  in  the  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  in  a  certain  booth,  tent 
and  shed  there  situate,  did  unlawiuUy,  wickedly  and  scan- 
dalously exhibit,  show  and  cause  to  be  exhibited  and  shown, 
for  lucre  and  gain,  to  and  in  the  view  of  divers  and  very 
many  liege  subjects  of  our  Lady  the  Queen,  divers  lewd, 
wicked,  scandalous,  bawdy  and  obscene  performances,  rep- 
resentations, practices  and  figures,  to  the  mauifiest  corrup- 
tion of  the  morals  as  well  of  youth  as  of  other  liege  subjects 
of  our  Lady  the  Queen,  in  contempt  of  our  said  Lady  the 
Queen  and  her  laws,  to  the  evil  example  of  all  others  in  like 
case  offending,  and  against  the  peace  of  our  Lady  the 
Queen,  her  Crown  and  dignity. 

''Third  count.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  John  Saun- 
ders and  George  Hitchcock,  being  scandalous  and  evil  dis- 
posed persons,  and  devising,  contriving,  and  intending  the 
morals  as  well  of  youth  as  of  divers  otlier  liege  subjects  of 
our  said  Lady  the  Queen,  to  debauch  and  corrupt,  and  to 
i-aise  and  create  in  their  minds  inordinate  and  lustful  de- 
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sires,  on  the  23d  day  of  May  in  the  year  of  our  Lord,  1875, 
in  a  certain  public  place,  to  wit,  Epsom  Downs,  situate  in 
the  parish  of  Epsom  aforesaid,  in  the  county  of  Surrey 
aforesaid,  unlawfully,  wickedly  and  scandalously^  did  ex- 
hibit and  show,  and  cause  q,na  permit  to  be  exhibited  and 
shown,  for  lucre  *and  gain,  to  tlie  sight  and  view  of  [17 
divers  liege  subjects  of  our  Lady  the  Queen,  in  the  said 
public  plaxje  as  aforesaid,  there  being  divers  indecent,  lewd, 
filthy,  bawdy,  and  obscene  representations,  practices  and 
jHjrformances,  to  wit  [describing  the  exhibition],  to  the 
manifest  corruption  of  the  morals  as  well  of  youth  as  of 
other  liege  subjects  of  our  said  Lady  the  Queen,  in  con- 
tempt of  our  said  Ladj  the  Queen  and  her  laws,  to  the  evil 
example  of  all  others  m  like  case  offending,  and  against  the 
peace  of  our  Lady  the  Queen,  her  Crown  and  dignity. 

"Fourth  count.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  John  Saun- 
ders and  George  Hitchcock,  being  wicked  and  evil  disposed 
persons,  and  devising,  contriving  and  intending  the  morals 
as  well  of  youths  as  of  divers  other  liege  subjects  of  our 
said  Lady  the  Queen,  to  debauch  and  corrupt,  and  to  raise 
and  create  in  their  minds  inordinate  and  lustful  desires,  on 
the  23d  day  of  May,  in  the  year  of  our  Lord,  1875,  in  the 
presence  and  hearing  of  divers  liege  subjects  of  our  said 
Lady  the  Queen,  there  assembled  together,  to  wit,  on  Ep- 
som Downs,  in  the  Parish  of  Epsom,  in  the  county  of  Sur- 
rey, unlawfully,  wickedly  and  scandalously  did  publish, 
utter,  pronounce  and  declare,  and  cause  and  procure  to  be 
published,  uttered,  pronounced  and  declared  the  wicked, 
obscene,  filthy  and  bawdy  words  and  matter  following  [set- 
ting out  certain  obscene  language],  to  the  manifest  corrup- 
tion of  the  morals  as  well  of  youth  as  of  other  liege  subjects 
of  our  said  Lady  the  Queen,  in  contempt  of  our  said  Lady 
the  Queen  and  her  laws,  to  the  evil  example  of  aU  others  in 
like  case  offending,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  Crown  and  dignity." 

Fifth,  sixth,  and  seventh  counts,  similar  to  the  first, 
second  and  third,  but  relating  to  a  subsequent  occasion, 
namely,  .the  26th  of  May. 

It  appeared  from  the  evidence  that  the  prisoners  were 
travelling  showmen,  pursuing  their  calling  on  the  Epsom 
Downs  on  the  23d  and  26th  of  May,  1875,  during  the  Ep- 
som summer  races,  and  were  the  owners  and  keepers  of  a 
booth.  On  the  23d  and  on  the  26th  of  May  the  prisoners 
invited  various  persons  to  enter  their  booth,  and  all  who 
would  pay  the  price  charged  were  admitted.  Inside  the 
15  Eng.  Rkp.  20 
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booth  a  grossly  indecent  exhibition  took  place.  It  was 
further  proved  that  on  the  23d  the  prisoner  Saanders  used 
18]  the  *indecent  language  alleged  in  the  4th  count,  and 
on  that  day  and  the  26th  both  prisoners  used  other  indecent 
language  to  induce  people  to  go  into  the  booth. 

Counsel  on  behalf  of  the  prisoners  objected  that  they 
could  not  be  legally  convicted : 

1st.  Upon  the  1st,  2d,  4th,  5th  and  6th  counts  of  the 
above  indictment,  on  the  ground  that  those  counts  do  not 
disclose  an  indictable  oflfence  at  common  law. 

2d.  Upon  the  3d  and  7th  counts  of  the  above  indictment, 
on  the  ground  that  there  was  no  evidence  of  an  indictable 
offence  at  common  law  by  indecency  in  a  public  place,  the 
said  *' booth,  tent  and  shed"  not  being  a  public  place  as 
alleged  in  those  counts. 

The  chairman  overruled  the  objections  taken  to  the  above 
counts,  and  both  the  prisoners  were  convicted  on  these 
counts,  but  judgment  was  respited  for  the  purpose  of  tak- 
ing the  opinion  of  the  court  on  these  objections.  If  the 
court  should  be  of  opinion  that  these  objections  were  valid, 
the  conviction  was  to  be  quashed ;  if  not,  the  conviction 
was  to  be  affirmed. 

>^  Edward  Clarke  {Lyall  with  him)  for  the  prisoners :  The 
1st  and  2d,  and  the  5th  and  6th  counts  of  the  indictment 
are  bad,  because  they  do  not  allege  any  indecency  to  have 
been  committed  in  a  public  place.  And  the  3d  and  7th 
counts,  which  do  allege  indecency  in  a  public  place,  were 
not  proved.  A  bootn  kept  by  the  prisoners,  which  the 
public  have  no  right  to  enter,  and  into  which  no  one  is  ad- 
mitted except  on  payment,  is  not  a  public  place  within  the 
meaning  of  the  rule.  The  fourth  count  is  not  good.  The 
mere  utterance  of  indecent  language  is  not  a  criminal 
offence. 

[He  cited  Reg,  v.  Webb  (') ;  Reg.  v.  Waison  (') ;  Reg.  v. 
Thalman(^)\  Reg,  v.  Holmes i^),] 

Baggallay^  for  the  prosecution,  cited  2  Chitty's  Crim. 
Law,  p.  48 ;'  2  Strange,  p.  789. 

The  judgment  of  the  court  (Lord  Coleridge,  C.  J.,  Bram- 
well  and  Pollock,  BB.,  Mellor  and  Grove,  JJ.)  was  deliv- 
ered by 

Lord  Coleridge,  C.J.:  It  appears  to  have  been  proved 
19]  that  *the  two  prisoners  kept  on  Epsom  Downs  a  booth 

(')  1  Den.  Cr.  C,  338;  18  L.J.  (M.C.),  (')  Leigh  *  Cave,  Cr.  C,  326;  33  L.J. 
89.  (M.C.).  ft8. 

(»)  2  Cox,  Cr.  C,  876.  (•»)  Dears.  Cr.  C,  207;  22  L.J.  (M.C.), 

122. 
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for  the  purpose  of  showing  an  indecent  exhibition  ;  that 
they  invited  all  persons  who  came  within  reach  of  their 
solicitations  to  come  in  and  see  it ;  and  that  those  who  paid 
went  in  and  did  see  what  was  grossly  indecent.  We  think 
that  those  facts  are  abundant  to  prove  a  common  law 
offence  ;  and  that  it  is  well  stated  in  the  indictment.  On 
this  ground  the  conviction  must  be  affirmed. 

Conmction  affirmed. 

Solicitor  for  prosecution :  Solicitor  to  the  Treasury. 
Solicitor  for  prisoners :   W.  H.  Fullager. 


-\ 


[Law  Reports,  1  Qneen's  Bench  Division,  19.] 
Nov.  18,  1876. 

[crown  case  reserved.] 
The  Queen  v.  Cooper. 

Evidence — FcHm  Pretences — Advertisement  inviting  ^Answers  by  Xetter — Letters  at  PoH 
Office  addressed  to  Prisoner,  but  not  delivered. 

The  prisoner  was  indicted  in  four  counts  for  obtaining  money  by  false  pretences 
from  four  persons  named,  the  false  statements  alleged  being  the  same  in  all  these 
counts ;  in  a  fifth  count  for  inserting,  with  intent  to  defraud  the  Queen's  subjects,  an 
advertisement  in  a  newspaper  containing  the  false  statements  mentioned  in  the  pre- 
vious counts  and  obtaining  money  thereby.  It  was  shown  at  the  trial  that  the 
prisoner  had  inserted  in  a  newspaper  an  advertisement  containing  statements  found 
to  be  ialae,  offering  permanent  employment  in  the  preparation  of  carte-de-visite 

gapers,  and  adding,  "  Trial  paper  and  instructions,  1«.,"  and  giving  an  address, 
ix  envelopes  were  found  in  the  possession  of  the  prisoner  on  his  being  appre- 
hended, each  directed  to  the  address  given,  and  containing  an  answer  to  the  adver- 
tisement, and  twelve  postage-stamps.  Two  hundred  and  eighty-one  other  letters 
were  produced  bv  a  post  office  clerk.  These  letters  had  been  addressed,  to  the 
prisoner  under  the  address  given  in  the  advertisement,  and  had  been  received  at 
the  post  office  like  the  other  letters ;  but,  having  been  stopped  by  the  post  office 
authorities,  none  of  them  had  ever  been  in  the  prisoner's  possession  or  custody ;  nor 
was  any  proof  adduced  that  they  were  written  by  the  persons  from  whom  they 
purported  to  come.  Each  letter  had  been  opened  at  the  post  office  before  produc- 
tion at  the  trial,  and  each  contained  twelve  stamps.  The  two  hundred  and  eighty- 
one  letters  were  admitted  in  evidence : 
Ileldt  that,  under  the  circumstances,  the  letters  were  rightly  received  in  evidence. 

Case  stated  by  the  chairman  of  the  Northampton  court 
of  quarter  sessions. 

The  prisoner,  George  Cooper,  was  tried  on  an  indictment 
*for  obtaining  and  attempting  to  obtain  certain  moneys  [20 
from  the  persons  in  the  indictment  mentioned,  by  false  pre- 
tences. 

The  following  is  an  abstract  of  the  indictment : 

First  count.  Falsely  pretending  to  Maria  Mitchell  that 
certain  persons  called  Davis  Brothers  were  carrying  on 
business  at  Hardingstone,   and    were   acquainted   with  a 


156  QUEEN'S  BENCH  DIVISION.  [L.  R 

1875  The  Queen  y.  Cooper. 

method  whereby  2^.  6d.  per  hour  could  be  earned  by  begin- 
ners of  either  sex,  by  preparing  carte-de-visite  papers  at 
their  own  homes  at  8d.  per  dozen,  and  were  able  to  eive 
permanent  employment  to  all  who  should  learn  the  method 
by  their  instruction,  whereby  the  defendant  obtained  twelve 
stamps. 

Second  count.  Similar  false  pretences  to  John  Clarke, 
whereby  the  defendant  obtained  certain  stamps. 

Third  count.  Similar  false  pretences  to  Ellen  Cameron, 
whereby  the  defendant  attempted  to  obtain  one  shilling. 

Fourth  count.  SimUar  false  pretences  to  Elizabeth  Hick- 
son,  whereby  the  defendant  attempted  to  obtain  one  shil- 
ling. 

Fifth  count.  That  the  defendant,  with  intent  to  defraud 
the  Queen's  subjects,  inserted  in  the  Daily  Telegraph  a 
fraudulent  advertisement,  in  the  words  therein  mentioned, 
containing  the  false  statements  in  the  first  count  mentioned, 
whereby  he  obtained  sums  of  money  and  stamps  from  the 
Queen's  subjects. 

The  advertisement  was  as  follows:  *' Two  and  sixpence 
per  hour  easily  earned  by  beginners  (either  sex)  by  prepar- 
ing carte-de-visite  papers,  at  their  own  homes,  at  8^.  per 
dozen.  Employment  permanent.  Trial  paper  and  instruc- 
tions, 1^.    Davis  Brothers,  Hardingstone,  rforthampton." 

On  the  trial  it  was  proved  that  the  prisoner  insert^^d  the 
said  advertisement ;  that  there  was  no  such  firm  as  Davis 
Brothers  at  Hardingstone ;  and  that  the  prisoner  was  not 
in  a  position  to  give  permanent  employment. 

Six  envelopes,  each  directed  as  above,  containing  answer 
to  the  advertisement  and  twelve  postage-stamps,  were  found 
in  the  possession  of  the  prisoner  on  his  being  apprehended  ; 
281  other  letters  were  produced  by  the  chief  clerk  of  the 
post  office  at  Northampton  in  a  sealed  bag. 

These  letters  had  also  been  addressed  to  the  prisoner  un- 
der the  title  of  Davis  Brothers,  Hardingstone,  in  reply  to 
21]  the  said  ^advertisement,  and  had  been  received  at  the 
office  in  like  manner  as  those  mentioned  in  the  former  para- 
graph, but  having  been  stopped  by  the  post  office  authori- 
ties before  the  said  letters  had  been  delivered,  none  of  the 
281  letters  had  ever  been  in  the  prisoner's  possession  or  cus- 
tody, nor  was  any  proof  adduced  that  they  were  written  bv 
the  persons  from  whom  they  purported  to  come,  but  each 
letter  had  been  opened  at  the  post  office  before  production 
at  the  trial,  and  each  contained  twelve  stamps. 

The  counsel  for  the  prosecution  proposed  to  put  the  whole 
of  such  letters  in  evidence  against  the  prisoner. 
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The  counsel  for  the  prisoner  objected  that,  the  said  letters 
not  having  been  found  in  the  possession  of  the  prisoner,  and 
as  their  contents  were  unknown  to  him,  and  there  was  no 
proof  of  their  authenticity,  they  could  not  be  adduced  in 
evidence  against  the  said  prisoner. 

The  court  admitted  the  said  letters,  two  were  read,  and  all 
the  others  taken  as  read.  It  was  proved  that  when  they 
were  opened  by  the  post  oflSce  clerk  each  envelope  contained 
twelve  postage- stamps,  as  when  admitted  in  evidence.  The 
letters,  except  the  said  two,  were  not,  in  fact,  read,  but  were 
taken  as  having  been  regularly  put  in,  and  were  commented 
upon  hy  the  counsel  for  the  prosecution. 

The  jury  found  the  prisoner  guilty,  and  the  court  sen- 
tenced him  to  nine  months'  imprisonment  with  hard  labor, 
but  reserved  for  the  consideration  of  the  justices  of  either 
bench  and  barons  of  the  exchequer  the  question  whether  the 
court  ought  to  have  admitted  the  said  letters  as  evidence 
against  tne  prisoner. 

If  the  court  should  be  of  opinion  that  the  court  of  cjuarter 
sessions  ought  to  have  rejected  the  said  letters  as  evidence, 
then  the  conviction  to  be  quashed ;  if  not,  to  be  affirmed. 

Jacques^  for  the  prisoner :  The  letters  were  not  admissible 
in  evidence,  inasmuch  as  they  never  reached  the  hands  or 
were  in  the  possession  of  the  prisoner :  Rex  v.  Heoey(^). 

[Pollock,  B.  :  In  that  case  the  prisoner  had  done  noth- 
ing to  invite  the  letters  to  be  sent.] 

There  is  no  evidence  of  the  sending  or  identity  of  these 
letters ;  *the  senders  ought  to  have  been  called :  [22 
Rex  V.  Plumer  (•) ;  Rex  v.  Huet  (•).  If  these  letters  are  ad- 
missible, the  prosecution  might  always  manufacture  evidence 
against  a  prisoner  after  he  was  in  custodv. 

I  Lord  Coleridge,  C.J. :  It  has  often  been  held  that  when 
etter  is  put  in  course  of  transmission,  the  postmaster- 
general  holds  it  as  the  agent  of  the  receiver.  He  referred  to 
Meg.  V.  Jones  (*) ;  Reg.  v.  Buttery  (*).] 

Merewether^  contra  If  the  prisoner  had  been  indicted  in 
respect  of  any  specific  one  of  the  letters  in  question,  no 
doubt  the  sender  ought  to  have  been  called  ;  but  here  it  was 
otherwise.  Even  apart  from  the  authorities,  which  show 
generally  that  the  postmaster-general  is  the  agent  of  the 
person  to  receive  a  letter,  here  the  terms  of  the  advertise- 
ment expressly  make  him  so :    Reg.  v.  Welman  (*).     The 

(»)  1  Lea.  O.  C,  232.  (»)  Cited  4  B.  <fe  Aid.,  at  p.  17«. 

(*)  Rnss.  <&  Ry.,  264.  (•)  Dears.  Or.  C,  188 ;  22  L.  J.  (M.C.), 

(«)  2  Lea.  Cr.  C,  820.  118. 

(*)  1  Den.  Or.  C,  651 ;  19  L.  J.  (M.C.), 
162. 


158 


QUEEN'S  BENCH  DIVISION. 


[L.  R. 


1875 


The  Queen  v.  Cooper. 


letters  are  admissible  under  the  first  four  counts  to  show 
fraudulent  intent :  Reg.  v.  Francis  (*). 

[Bramwell,  B.:  That  case  would  be  the  same  as  this  if 
in  this  case  there  had  been  several  advertisements.  But 
how  can  what  happens  after  the  advertisement  be  evidence 
of  the  prisoner's  intention  in  inserting  it?] 

At  any  rate  the  letters  must  be  admissible  under  the  last 
count.  Under  that  count  he  might  have  been  convicted  of  an 
attempt,  and  for  that  they  are  clearly  material. 

Jacques  replied. 

Lord  Coleridge,  C.  J.:  The  majority  of  the  court  (Lord 
Coleridge,  C.J.,  Bramwell  and  Pollock,  BB.,  Mellor  and 
Grove,  JJ.)  are  of  opinion  that  under  the  circumstances  the 
letters  were  admissible  in  evidence. 

Conviction  affirmed. 

Solicitor  for  prosecution :   A.  J,  Jeffrey^  Northampton. 

(»)  Law  Rep.,  2  C.  C,  128. 


As  to  when  letters  received  and  those 
never  received  by  the  prisoner  are  ad- 
missible against  him  and  when  not,  see 
2  Eng.  Rep.,  195  note  ;  Id.,  233  note. 

In  Gates  t?.  People  (14  Illinois,  433,  2 
Am.  Law  Reg.,  O.S.,  671),  the  prisoner 
was  in  jail  charged  with  an  offence  but 
not  with  the  murder  of  one  Daniel 
Liley.  One  John  Devol  was  sent  by 
the  sheriflE  to  have  an  interview  with 
the  prisoner,  and  learn  what  he  could 
about  the  murder  of  Liley.  Devol 
assured  the  prisoner  that  he  was 
charged  with  murdering  Liley  and  that 
officers  were  then  in  pursuit  of  him. 
Devol  told  the  prisoner  he  was  willing 
to  assist  him  and  would  do  whatever  he 
desired.  The  prisoner  then  requested 
the  witness  to  go  to  his  brother,  John 
Gates,  and  tell  him  to  **  write  that 
letter,"  and  directed  the  witness  to  take 
the  letter  to  Chicago  and  put  it  in  the 
post  office.  The  witness  delivered  the 
message,  and  John  Gates  immediately 
wrote  the  letter ;  the  witness  handed 
the  letter  to  the  sheriff  and  it  was  read 
in  evidence  on  the  trial.  It  purported 
to  be  written  at  Chicago  by  Liley,  and 
was  addressed  to  Hilton,  with  whom 
Liley  resided  prior  to  his  death.  It 
stated  that  Liley  would  be  absent  for 
»ome  months.  All  this  evidence  was 
objected  to  as  inadmissible.  The  court 
lield  it  proper.  After  citing  with  ap- 
proval the  case  of  Rex  t>.  Derrinffton,  2 
Carr.  &  Payne,  418,  it  said  :  "In  this 
case  if  the  prisoner  had  made  confes- 
sions to  the  witness,  they  woulU  have 


been  receivable  in  evidence.  The  wit- 
ness made  neither  promises  nor  threats 
to  induce  him  to  confess.  He  simply 
offered  to  render  the  prisoner  such 
assistance  as  he  might  desire.  But  no 
confessions  w^ere  in  fact  made.  The 
prisoner  was  not  inclined  to  make  a 
confidant  of  the  witness.  He  would 
only  trust  him  to  carry  an  ambiguous 
message  to  his  confederate  in  guilt,  and 
then  to  convey  a  letter  from  that  con- 
federate to  the  post  office.  The  fact 
that  he  was  deceived  by  the  witness, 
did  not  render  the  evidence  inadmis- 
sible. If  the  witness  had  deposit^  the 
letter  in  the  post  office  it  would  have 
been  competent  evidence  against  the 
prisoner,  in  connection  with  proof  that 
it  was  written  at  his  instance.  The 
letter  and  the  attendant  circumstances 
wore  properly  admitted. " 

A  confession  will  be  received  in  evi- 
dence, even  though  induced  by  decep- 
tion, if  the  inducement  be  not  such  as 
to  lead  to  an  untrue  confession,  and  the 
preliminary  evidence  establishes  the 
fact  that  the  confession  was  made  by 
the  prisoner  voluntarily  :  Com.  u.  Han- 
Ion,  3  Brewster  (Pa.),  462,  S.C.,  8  Phil. 
Rep.,  423,  426;  2  Bennett  &  Heard's 
Lead.  Crim.  Cases  (2d  ed.),  595; 
State  "0.  Jones,  54  Missouri,  478 ;  Peo- 
ple ©.  Jefferds,  5  Park.,  522. 

So  a  confession  to  a  detective,  who 
enters  into  communication  with  crimi- 
nals without  any  felonious  intent  but 
for  the   purpose    of    discovering  and 
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making  known  their  secret  designs  and  Jefferds,  5  Park.,  522 ;  Eskridge  v.  State, 

crimes  :  State  v.  McKean,  86  Iowa,  343.  25  Ala.,  80. 

So,  though  defendant  be  under  the  Though  not,  if  so  much  so  that  he  did 

Influence  of  liquor  by  the  procurement  not  understand  what  he   said  or  did  : 

of  a  detective  :  Com.  v.  Howe,  9  Gray,  Com.  v.  Howe,  9  Gray,  110 ;  Eskridge  v. 

110 ;  Rex  v.  Spilsbury,  7  Carr.  &  Payne,  State,  26  Ala.,  83-4. 
187,  82  Eng.  Com.  Law  Rep. ;  People  «. 


[Law  Reports,  1  Queen's  Bench  Division,  23.] 
Nov.  IS,  1876. 

[crown  case  reserved.] 
*The  Queen  v.  Welch.  [23 

Malicunts  Injury — Cattle — Malice — JieckUsa  Disregard  as  to  wliether  act  might  injure — 
24  <fe  26  Vict,  c.  97,  a.  40. 

On  an  indictment  under  24  &  26  Viet.  c.  97,  8.  40,  for  unlawfully  and  maliciously 
killing,  maiming,  and  wounding  a  mare,  it  was  proved  that  the  prisoner  caused  the 
death  of  the  mare  through  injuries  inflicted  by  his  inserting  the  handle  of  a  fork  into 
her  vagina,  and  pushing  it  into  her  body.  There  was  no  evidence  that  the  prisoner 
was  actuated  by  ill-will  towards  the  owner  of  the  mare,  or  spite  towards  the  mare,  or 
by  any  motive  except  the  gratification  of  his  own  depraved  taste.  The  jury  found 
that  the  prisoner  did  not,  in  fact,  intend  to  kill,  maim,  or  wound  the  mare ;  but  that 
he  knew  what  he  was  doing  would  or  might  kill,  maim,  or  wound  the  mare,  and 
nevertheless  did  what  he  did  recklessly  and  not  caring  whether  the  mare  was  in- 
jured or  not.    The  jury  convicted  the  prisoner  : 

Held,  that  there  was  sufficient  malice,  and  that  the  conviction  was  right. 

Case  stated  by  Lindley,  J. 

The  prisoner  was  indicted  nnder  24  &  25  Vict.  c.  97, 
s.  40  (*),  for  unlawfullv  and  maliciously  killing,  maiming,  or 
wounding  a  mare.  Tlie  indictment  contained  three  counts, 
viz.:  1,  for  killing;  2,  for  maiming;  3,  for  wounding. 

The  prisoner  was  tried  at  the  Old  Bailey  on  the  23d  of 
Sejptemoer,  1875. 

The  evidence  showed  that  the  mare  in  question  died  by 
reason  of  injuries  caused  by  the  prisoner.  These  injuries 
consisted  of  a  hole  in  the  base  oi  the  bladder,  and  three 
holes  in  the  large  intestines.  They  were  caused  by  the  pris- 
oner inserting  the  handle  of  a  stable  fork  into  the  vagina  of 
the  mare  and  pushing  the  handle  two  feet  and  more  into  the 
mare's  body  and  working  the  fork  backwards  and  forwards 
in  that  position.  Whilst  this  was  being  done  the  mare  put 
her  ears  back  and  stamped  her  feet,  and  it  was  proved  that 
these  were  signs  of  jjain. 

There  was  no  evidence  to  show  that  the  prisoner  was 
actuated  by  any  ill-will  towards  the  owner  of  the  mare,  nor 
by  any  spite  towards  the  mare  herself,  nor,  in  fact,  by  any 

(*)  By  24  <fe  25  Vict.  c.  97,  s.  40,  "  who-  kill,  maim,  or  wound  any  cattle  shall  be 
soever  shall   unlawfully  and  maliciously    guilty  of  felony '* 
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motive  or  desire  except  the  gratification  of  his  own  depraved 
tastes. 

24]  *It  was  objected  by  counsel  for  the  prisoner  that  there 
was  no  case  for  the  jury  as  there  was  no  malice.  The 
learned  judge  overruled  the  objection,  and  having  Meg,  v. 
Pembliton  Q  before  him,  directed  the  jury  to  find  the 
prisoner  guilty  if  they  were  of  opinion  that  either  of  the  two 
ipllowing  questions  ought  to  be  answered  in  the  affirmative, 
viz.: 

1.  Did  the  prisoner,  in  fact,  intend  to  kill,  maim,  or  wound 
the  mare  ?  or  if  he  did  not,  then — 

2.  Did  he  know  that  what  he  was  doing  would  or  might 
kill,  maim,  or  wound  the  mare,  and  did  he  nevertheless  do 
what  he  did  recklessly  and  not  caring  whether  the  mare  was 
injured  or  not  ? 

The  jury  answered  the  first  question  in  the  negative,  and 
the  second  in  the  affirmative,  and  the  prisoner  was  found 
guilty  accordingly. 

The  question  for  the  court  was  whether  the  conviction 
ought  to  be  quashed  or  not. 

No  counsel  appeared  for  the  prisoner. 

Besley^  for  the  prosecution,  was  stopped  by  the  court. 

The  judgment  of  the  court  (Lord  Coleridge,  C.  J.,  Bram- 
well  and  FoUock,  BB.,  Mellor  and  Grove,  JJ.)  was  de- 
livered by 

Lord  Coleridge,  C.  J.:  We  are  all  of  opinion  that  there 
was  malice  sufficient  to  sustain  this  conviction. 

Conviction  affirmed. 

Solicitor  for  prosecution :  A.  Leslie. 

(I)  Law  Rep.,  2  C.  C,  119. 

See  1  Eng.  Rep.,  408  note  ;  4  id.,  223  Powell,  63  N.  Y.  Rep..  91-2  ;  McCourt 

note ;  12  Eng.  Rep.,  234  note ;  Reg.  t>.  «.  People,  64  N.  Y.,  683 ;  State  f>.  Hol- 

Prince,  18  Eng.  Rep.,  385.  lyway,  41  Iowa,  202. 

To  constitute  the  statutory  offence  of  Malice  is  used,  in  law,  in  a  techni- 

disturbing  religious  worship  the  act  cal  sense,  including  not  only  anger, 

must  be  wilfully  or  intentionally  done  ;  hatred  and  revenge,  but  every  otner 

it  is  not  sufficient  that  it  was  done  unlawful  and  unjustifiable  motive.    It 

recklessly  or  carelessly  :   Harrison  «.  is  not  confined  to  ill-will  towards  one 

State,  37  Ala. ,  154,  Shep.  Sel.  Cas.  61 ;  or  more  individual  persons,  but  is  In- 

Com.  «.  Wentworth,  118  Mass.^  441.  tended  to  denote  an  action  flowing  fromi 

**  Wilfully"  sometimes  means  little  any  wicked  and  corrupt  motive,  a  thing 

more  than  "  intentionally ;"  but  in  pe-  done  malo  animo^  when  the  fact  has 

nal  statutes  and  criminal  law  it  usu-  been  attended  with  such  circumstances 

ally  conveys  the  further  idea  that  the  as  carry  in  them  the  plain  indications 

act  was  done  wrongfully,  in  bad  faith,  of  a  heart  regardless  of  social  duty, 

with  evil  intent  or  legal  malice,   or  and  fatally  bent  on  mischief :  Com.  «. 

without  reasonable  ground  for  believ-  Webster,  6 Cush., 295;  Goghill  «.  State, 

ing  it  lawful:    State  t>.   Preston,   84  37  Ind.,  114. 

Wise,  675;  Stern  o.  State,  53 Geo.,  229;  When  an  act  is  intentionally  done  it 

Field  V,  State,  50  Ind.,  15;  Peoples,  is  "maliciously  "done:  Gardner©.  Peo- 
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pie,  62  N.  Y.,  209 ;  Sollivaii  County  «.  indictment.    An  indictment  for  an  as- 

Grafton  Co.,  55  N.  H.,  339  ;  State  v.  sault  with  an  intent  to  commit  murder 

Gould,  40  Iowa,  872 ;  State  v.  Welch,  will  not  sustain  a  conviction  for  an 

21  Minn.,  22 ;  State  v.  Goodenow,  65  assault  with  intent  to  commit  man- 

Mune,  80;  State  v.  Smith,  65  Maine,  slaughter,  although  defendant  might 

257.  thereunder  be  convicted  of  an  assamt : 

When  the  intent  is  the  gist  of  the  State  v.  White,  41  Iowa,  816,  citing 

offence  it  most  be  proved  as  laid  in  the  many  cases. 


[Law  Reports,  1  Queen's  Bench  Division,  S6.] 
Nov.  18,  1875. 

[crown  case  reserved.] 
*The  Queen  v.  Eobert  Downes.  [25 

McMdayffhUr— Infant  Child— Neglect  to  provide  Medical  Aid—Bona  fide  Belief  ihat 
Medical  Aid  unnecessary  and  wrong — 81  &  82  Vict,  c,  122,  s,  87. 

By  81  A  32  Vict  a  122,  s.  87,  *'  When  any  parent  shall  wilfully  neglect  to  pro- 
vide adequate  food,  clothing,  medical  aid,  or  lodging  for  his  child,  beine  in  his  cus- 
tody, under  the  aee  of  fourteen  vears,  whereby  the  health  of  such  child  shall  have 
been,  or  shall  be  likely  to  be,  seriously  injured,  he  shall  be  guilty  of  an  offence  pun- 
ishable on  summary  conviction." 

Upon  the  trial  of  an  indictment  for  manslaughter  it  was  proved  that  the  prisoner 
was  the  father  and  had  the  custody  of  an  infant  child.  The  child  was  ill  and  wasting 
for  eieht  or  nine  months  from  chronic  inflammation  of  the  lungs  and  pleura,  and 
then  died.  The  prisoner  belonged  to  a  sect  who  never  call  in  medical  advice,  but 
call  in  the  elders  of  their  church  to  pray  over  the  sick  person.  This  course  was 
pursued  with  the  prisoner's  child.  The  prisoner,  however,  who  had  no  medical 
skill  himself  consulted  the  person  called  in  to  pray  over  the  child,  who  also  had  no 
medical  skill,  and  they  thought  the  child  was  suffering  from  teething,  and  gave  it 
articles  of  diet  which  they  thought  suitable  for  a  child  so  suffering.  The  prisoner 
had  sufficient  means  to  procure  skilled  advice,  which  was  easily  obtainable.  The 
jury  found  on  evidence,  which,  it  was  to  be  taken,  was  sufficient  to  warrant  their 
findings :  first,  that  the  prisoner  neglected  to  procure  medical  aid  for  the  child 
when  it  was  in  fact  reasonable  so  to  do,  and  when  he  had  the  ability ;  secondly,  that 
the  death  was  caused  bv  that  neglect;  thirdly,  that  he  bona  fide,  though  erroneously, 
believed  that  medical  aid  was  not  required  for  the  child ;  fourthly,  that  he  bona  fide 
believed  that  it  was  wrong  to  call  in  medical  aid.  The  learned  judge  thereupon 
directed  a  verdict  of  guilty  to  be  entered  : 

Held,  without  expressing  any  opinion  as  to  how  the  case  would  have  stood  at 
common  law  apart  from  the  above  statute,  that  that  statute  imposed  a  positive  duty 
to  provide  adequate  medical  aid  when  necessary,  and  that  that  duty  having  been 
wilfully  neglected  by  the  prisoner,  and  death  having  ensued  from  that  neglect,  the 
prisoner  was  properly  convicted  of  manslaughter. 

Case  stated  by  Blackburn,  J. 

The  prisoner  was  indicted  at  the  Central  Criminal  Court 
for  the  manslaughter  of  Charles  Downes. 

It  appeared  on  the  trial  by  the  evidence  that  Charles 
Downes  was  an  infant  who,  at  the  time  of  his  death,  was  a 
little  more  than  two  years  old.  The  child  had  been  ill  and 
wasting  away  for  eight  or  nine  months  before  its  death. 
The  prisoner,  who  resided  at  Woolwich,  was  the  father  of 
15  Eng.  Eep.  21 
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the  deceased,  and  had  during  the  whole  of  this  time  the 
custody  of  the  child. 

26]  *The  prisoner  was  one  of  a  sect  who  call  themselves 
the  Peculiar  People.  During  the  whole  period  of  the  child's 
illness  he  did  not  procure  any  skilled  advice  as  to  the  treat- 
ment of  the  child,  but  left  it  to  the  charge  of  women  who 
belonged  to  his  sect,  and  called  in  at  intervals  George  Hurry, 
an  engine  driver,  who  prayed  over  the  child  and  anointed  it 
with  oil. 

.  The  reason  of  this  course  of  conduct  was  explained  by 
George  Hurry,  who  was  called  as  a  witness.  He  stated  that 
the  Peculiar  JPeople  never  call  in  medical  advice  or  give 
medicines  in  case  of  sickness.  They  had  religious  objections 
to  doing  so.  They  called  in  the  elders  of  the  church,  who 
prayed  over  the  sick  person,  anointing  him  with  oil  in  the 
name  of  the  Lord.  This  he  said  they  did  in  literal  compli- 
ance with  the  directions  in  the  14th  and  15th  verses  of  the 
6th  chapter  of  the  Epistle  of  St.  James,  and  in  hope  that 
the  cure  would  follow. 

This  course  was  pursued  with  regard  to  the  deceased  in- 
fant during  its  illness.  The  prisoner  consulted  the  witness 
Hurry  as  to  what  was  the  matter  with  the  child,  and  as  to 
what  should  be  given  to  it.  Thev  thought  it  was  suflfering 
from  teething,  and  he  advised  the  parents  to  give  it  port 
wine,  eggs,  arrowroot,  and  other  articles  of  diet  which  he 
thought  suitable  for  a  child  suflfering  from  such  complaint, 
all  01  which  were  supplied  accordingly.  There  was  no  evi- 
dence that  this  treatment  was  mischievous,  and  though  this 
was  probably  not  logically  consistent  with  the  doctrines  of 
his  sect  as  described  oy  him,  the  learned  judge  saw  no  rea- 
son to  doubt  that  it  was  all  done  in  perfect  sincerity. 

He  was  asked  by  the  counsel  for  the  prosecution  whether 
if  one  of  their  sect  met  with  an  accident,  such  as  a  broken 
bone,  their  principles  would  prevent  their  calling  in  a  sur- 
geon to  set  it,  and  he  answered  that  he  thought  they  prob- 
ably would  call  in  a  surgeon  in  such  a  case,  but  it  had  never 
jet  arisen.  ^  He  was  asked  whether  they  trusted  to  nature 
m  cases  of  childbirth.  He  said  they  did  not  call  in  mid- 
wives,  which  would  be  against  their  principles,  but  that 
several  sisters  of  their  persuasion  were  as  skilful  as  any 
midwives,  and  that  they  assisted  the  women  in  labor. 

He  was  further  asked  whether  he  had  not  himself,  on  the 
trial  of  Hurry,  before  Mr.  Justice  Byles,  promised  that  in 
27]  future  *medical  advice  should  be  called  in  when  neces- 
sary. He  explained  that  in  that  case  the  disease  was  infec- 
tious, and  that  he  understood  the  judge  to  say  that  the  law 


Vol.  I.]  QUEEFS  BENCH  DIVISION.  163 

The  Queen  v.  Downea.  1876 

forbade  them  to  endanger  the  lives  of  others,  and  as  it  was 
one  of  their  principles  to  obey  the  law,  he  had  given  a  pledge 
that  they  would  call  in  medical  advice  where  the  disease  was 
infectious,  which  pledge  they  had  kept. 

The  learned  judge  here  interposed,  and  asked  him  whether 
he  would  now  give  a  similar  pledge  in  cases  where  the  sick 
person  was  a  helpless  infant,  taking  the  law  from  him  to  be 
that  though  an  adult,  who  could  judge  for  himself,  might 
refrain  from  calling  in  skilled  advice  without  transgressing 
any  law,  those  who  had  the  charge  of  a  helpless  infant  wer^^ 
bound  to  procure  it  where  it  was  necessary.    If  he  would 

S've  such  a  pledge  the  learned  judge  said  he  had  no  doubt 
e  prosecutors  would  be  perfectly  satisfied,  and  give  no 
further  evidence.  He  would  not,  however,  do  more  than 
promise  that  he  would  bring  the  point  before  the  next 
assembly  of  his  church.  The  prosecution,  therefore,  pro- 
ceeded. The  case  added  that  though  all  this  might  show 
that  these  Peculiar  People  were  not  logically  consistent  in 
their  tenets  and  practice,  the  learned  judge  saw  no  reason 
to  doubt  that  they  were  sincere. 

It  was  admitted  on  the  part  of  the  prosecution  that  the 
child  was  kindly  treated,  kept  clean,  and  furnished  with 
sufficient  food,  and  nursed  kindly  by  the. mother  and  the 
women  of  the  sect. 

Evidence  was  then  given  that  the  prisoner  had  sufficient 
means  to  procure  skilled  advice,  which  was  easily  to  be  ob- 
tained at  Woolwich.  That  neither  he  nor. the  elder  had 
any  competent  skill,  the  disease  of  which  the  child  died 
having  nothing  whatever  to  do  with  teething,  but  being 
chronic  inflammation  of  the  Inngs  and  pleura,  which  was  or 
long  standing,  and  was  a  disease  which  might  have  been 
cured  at  any  time  if  competent  advice  had  been  obtained, 
and  probably,  though  not  certainly,  would  have  been  so 
cured  if  the  advice  had  been  called  in  in  the  early  stages  of 
the  complaint. 

The  prisoner,  in  his  own  defence,  said  that  he  sincerely 
believed  that  by  abstaining  from  calling  in  medical  aid  he 
gave  the  child  tne  best  chance  of  recovery,  as  if  he  showed 
a  want  of  faith  he  thought  he  could  not  rely  on  the  promise 
which  he  thought  was  given.     The  prisoner  had  no  counsel. 

*The  attention  of  the  learned  judge  being  called  to  the  [28 
decisions  of  Byles,  J.,  in  Reg.  v.  Hurry  O,  and  Pigott,  B., 
in  Reg.  v.  Hmes  ('),  which  seemed  to  him-  contradictorv, 
he  expressed  his  intention  to  raise  the  question  for  tne 

i})  76  Central  CrimiDal  Court  Sessions  (')  80  Central  Criminal  Court  Sessions 
Paper,  63.  Paper,  809. 
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opinion  of  this  court.  He  did  not  reserve  any  question  on 
the  suflSciency  of  the  evidence  to  prove  the  cause  of  the 
death  of  the  child,  or  any  of  the  questions  of  fact,  that  be- 
ing a  matter  which  he  thought  he  was  bound  to  decide  on 
his  own  responsibility.  And,  accordingly,  the  case  only 
stated  the  evidence  in  so  far  as  it  was  necessary  to  make  the 
direction  to  the  jury  and  the  questions  put  to  them  intel- 
ligible. But  taking  it  that  there  was  suflScient  evidence  to 
warrant  the  findings  in  fact  of  the  jury,  the  learned  judge 
reserved  everything  else. 

The  learned  judge  told  the  jury  that  the  law  casts  on  the 
father,  who  has  the  custody  of  a  helpless  infant,  a  duty  to 
provide  according  to  his  ability  all  that  is  reasonably  neces- 
sary for  the  child,  including,  if  the  child  is  so  ill  as  to  re- 
quire it,  the  advice  of  persons  reasonably  believed  to  have 
competent  medical  skill,  and  that  if  death  ensues  from  the 
neglect  of  this  duty  it  is  manslaughter  in  the  father  neglect- 
ing the  duty.  He  told  them  that  he  did  not,  as  at  present 
advised,  think  it  any  defence  that  the  prisoner  sincerely  be- 
lieved that  he  ought  not  to  provide  sucn  advice,  nor  that  he 
believed  that  he  was  doing  the  best  for  the  child,  if  he  had 
not,  in  fact,  competent  skill  and  knowledge  himself.  After 
exjjlaining  this  more  fully,  he  asked  the  jury  four  questions, 
which,  to  prevent  any  risk  of  mistake,  were  reduced  to 
writing,  and  handed  to  them.  They  answered  all  in  the 
affirmative.  The  following  is  a  copy  of  the  writing  handed 
to  the  jury,  and  their  answers : 
""  th^  " 


U' 


^  Did  the  prisoner  neglect  to  procure  medical  aid  for  the 
helpless  infant  when  it  was  in  fact  reasonable  so  to  do,  and 
he  had  the  ability  ? — Yes. 

"Was  the  death  caused  by  that  neglect ?-r- Yes. 

"Unless  both  of  these  are  proved,  he  is  not  guilty.    If 
both  proved,  find  him  guilt v,  but  then  say  further : 
29]    *"Did  the  prisoner  bona  fide^  though  erroneously, 
believe  that  medical  advice  was  not  required  for  the  child  ? 
—Yes. 

"  Or  bona  fide  believe  that  it  was  wrong  to  call  in  medical 
aid?— Yes." 

The  learned  judge  thereupon  directed  the  verdict  of  guilty 
to  be  entered,  and  admitted  the  prisoner  to  bail. 

The  question  for  the  opinion  of  this  court  was  whether 
the  conviction  so  obtained  on  this  direction  and  those  find- 
ings should  stand  or  be  set  aside. 

pfo  counsel  appeared  for  the  prisoner. 

Straight,  for  the  prosecution :  The  authorities  are  not  in 
harmony  as  to  whether  this  conviction  could  be  sustained  at 
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common  law.  The  ruling  of  Byles,  J.,  in  Reg,  v.  Hurry  (^) 
is  clearly  in  favor  of  it,  while  those  of  AVilles,  J.,  in  Meg. 
V.  Wagstctffei^)^  and  Pigott,  B.,  in  Reg,  v.  IIines{^\  tend 
the  other  way.  But  31  &  32  Vict.  c.  122,  s.  37(*),  now  im- 
poses upon  a  parent  a  positive  statutory  duty  to  procure 
medical  aid  for  his  child,  and  death  having  been  found  to 
have  ensued  from  the  wilful  neglect  of  that  duty,  it  is  man- 
slaughter. 

Lord  Coleridge,  C.J.:  Speaking  for  myself  alone,  I 
may  say  that  had  it  not  been  for  the  statute  to  which  Ave 
have  been  referred,  I  should  have  entertained  great  doubt 
upon  this  case ;  for,  apart  from  the  argument  founded  upon 
the  statute,  I  think  the  observations  in  the  cases  cited  before 
Willes,  J.,  and  Pigott,  B.,  are  deserving  of  the  greatest 
consideration.  But  it  is  not  necessary  that  I  should  express 
any  opinion  upon  the  question,  for  I  assent  to  the  argument 
found.ed  upon  the  statute.  The  statute  *makes  it  an  [30 
offence  punishable  summarily  wilfully  to  neglect  to  provide 
adequate  medical  aid  for  a  child.  By  wilfully  neglecting,  I 
understand  an  intentional  and  deliberate  abstaining  from 
providing  the  medical  aid,  knowing  Ai  to  be  obtainable.  In 
the  present  case  the  prisoner,  from  motives  with  which  I 
have  nothing  to  do,  did  wilfully  neglect  to  provide  it.  If 
he  had  been  proceeded  against  summarily  under  the  statute 
he  would  clearly  have  been  liable.  To  cause  death  by  cul- 
pable neglect  is  manslaughter,  and  the  neglect  on  the  part 
of  the  prisoner  which  caused  death  was  a  wilful  disobedience 
to  the  law,  a  wilful  neglect  of  the  dutv  imposed  by  statute. 
It  was,  therefore,  culpable  neglect.  On  that  short  and  dis- 
tinct ground  I  think  the  conviction  must  be  affirmed. 

Bramwell,  B.:  I  am  of  the  same  opinion.  I  agree  with 
my  Lord  Coleridge  as  to  the  diflSculty  which  would  have 
existed  had  it  not  been  for  the  statute.  But  the  statute 
imposes  an  absolute  duty  upon  parents,  whatever  their  con- 
scientious scruples  may  be.  Tne  prisoner,  therefore,  wil- 
fully,— not  maliciously,  but  intentionally,  disobeyed  the 
law,  and  death  ensued  in  consequence.  It  is,  therefore, 
manslaughter. 

(^)  76  Central  Criminal  Court  Sessions  years,  whereby  the  health  of  such  child 

Paper,  63.  shall  have  been  or  shall  be  likely  to  be 

(*)  10  Cox,  Cr.  C,  630.  seriously  injured,  he  shall  be  g;uilty  of  an 

(*)  80  Central  Criminal  Court  Sessions  offence  punishable  on  summary  convic- 

Paper,  809.  .                          ^  tion,  and  beini;  convicted  thereof  before 

(*)  By   31    A    32   Vict.  c.    122,  s.  ST,  any  two  justices  shall  be  liable  to  be  im- 

*•  When  any  parent  shall  wilfiilly  neglect  prisoned  for  any  period   not  exceeding 

to  provide  adequate  food,  clothing,  medi-  six  months,   with  or  without  hard   la- 

cal  aid,  or  lod^^in^  for  his  child,  being  in     bor " 

bin  custmh*,  under  tlie  age  of  fourteen 
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Mellob,  J.:    I  am  of  the  same  opinion,  and  upon  the 
same  grounds. 
Geove,  J.,  and  Pollock,  B.,  concurred. 

Conmction  affi/rmed. 
Solicitor  for  prosecution :   TT.  Farnfield. 

See  18  Eng.  Rep.,  426  note;  State  v.  Smith,  66  Maine,  267. 


[Law  Reports,  1  Queen's  Bench  Division,  81.] 

Nov.  fi,  29,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

31]      *Smith  V.  The  Union  Bank  of  London  ('). 

Banker's   Check — Effect  of  crowina  vfHh  Name  of  Banker — Bona  fide  Holder  for 
Value— Effect  of  Statute  21  d:  22  Vict,  c,  79,  «.  2. 

A.  being  indebted  to  plaintiff,  g^ve  him  a  check  for  the  amount,  payable  to  plain- 
tiff's order,  upon  the  defendants,  a  banking  company.  Plaintiff  indorsed  his  name 
on  the  check,  and  crossed  it  with  the  name  of  his  bankers,  "  London  and  County 
Banking  Co."  The  check  was  stolen  and  passed  for  full  value  to  C.  C.  paid  it  into 
his  bamters,  the  London  and  Westminster  Bank ;  and  they  presented  it  to  the  de- 
fendants, who  paid  it  to  them  notwithstanding  the  crossing,  "  London  and  County 
Banking  Co."  Plaintiff  brought  an  action  against  defendants  for  a  conversion,  and 
for  so  paying  the  check,  relying  on  21  <fc  22  Vict.  c.  79,  s.  2,  which  enacts  that  a 
check  on  a  banker,  payable  to  order  or  bearer  and  uncrossed,  may  be  crossed  by 
the  holder  with  the  name  of  a  banker,  and  such  crossing  shall  be  deemed  a  material 
part  of  the  check,  and  the  banker  upon  whom  it  is  drawn  shall  not  pay  it  to  any 
other  than  the  banker  named  in  the  crossing  : 

Hdd  (affirming  the  judgment  of  the  Queen's  Bench),  that  the  statute  did  not  affect 
the  negotiability  of  the  check ;  the  plaintiff  had  indorsed  the  check,  so  that  C.  had 
become  bona  fide  holder  of  it  before  it  was  presented  to  the  defendants,  and  the 
plaintiff  was  not  the  holder ;  and  there  was  nothing  in  the  statute  to  give  the 
plaintiff,  who  had  ceased  to  be  the  holder,  any  right  of  action  against  the  de- 
fendants. 

Error  from  the  judgment  of  the  Court  of  Queen's  Bench 
in  favor  of  the  defendants  on  a  special  case  (*). 

Action  to  recover  £21  9^.,  the  amount  of  a  check  drawn 
by  Richard  Mills  and  others,  the  directors  of  the  Civil  Ser- 
vice Co-operative  Association,  upon  defendants,  a  banking 
company,  payable  to  plain tiflfs  order,  which  check  the  asso- 
ciation, on  the  9tli  of  January,  1874,  delivered  to  the  plain- 
tiff in  payment  of  a  debt  of  £21  9^.  due  from  them  to  him'; 
and  he  accepted  the  check  as  payment  conditionally  on  it 
being  honored,  and  gave  the  association  a  receipt  for  the 
amoant. 

The  plaintiff  indorsed  his  name  on  the  check  and  wrote 
across  it  the  name  of  his  bankers,  the  London  and  County 
Banking  Company.    While  the  plaintiff  s  servant  was  taking 

(')  Affirming  13  Eng.  Rep.,  238.  (*)  Law  Rep.,  10  Q.  B.,  291. 
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the  check  to  the  plaintiffs  bankers  it  was  stolen  from  him 
and  sold  by  the  *thief  to  Robert  Thurger  for  £8  10^.,  [32 
who  passed  it  for  full  value  to  C,  a  customer  of  the  London 
and  Westminster  Bank,  and  C.  soon  afterwards  paid  it  into 
that  bank.  They  presented  it  to  the  defendants  forpay- 
raent,  and  the  defendants  paid  it  to  the  London  and  West- 
minster Bank  and  returned  it  to  the  drawers. 

At  the  time  the  defendants  paid  the  check  it  was  crossed 
with  the  name  of  the  plaintiffs  bankers,  the  London  and 
County  Banking  Company,  and  with  two  transverse  lines  ; 
and  such  crossing  was  made  and  placed  on  the  check  by  the 
plaintiff  in  such  manner  as  to  form  and  be  a  material  part 
of  the  check  within  21  &  22  Vict.  c.  79,  s.  2  (').  The  name 
of  the  London  and  Westminster  Bank  was  not  written 
across  the  check  when  it  was  paid  by  the  defendants. 

The  (Question  for  the  opinion  of  the  court  was  whether 
the  plaintiff  is  entitled  to  recover  from  the  defendants  for 
so  paying  the  check  or  for  converting  the  same. 

]Nov.  8.  J.  Brown^  Q.  C.  (with  him  Collyer\  for  the 
plaintiff. 

D.  Walker^  for  the  defendants. 

*The  arguments  and  cases  cited  were  the  same  as  in  [33 
the  court  below. 

Cur.  adv.  vult 

Nov.  29.  The  judgment  of  the  court  (Lord  Cairns,  C, 
Lord  Coleridge,  C.J.,  Bramwell,  B.,  and  Brett,  J.)  was 
delivered  by  ^ 


(»)  21  &  22  Vict  c.  79,  8.  1  :  "  When- 
ever, a  check  or  draft  on  any  banker,  pay- 
able to  bearer  or  to  order,  on  demand, 
shall  be  issued  crossed  with  the  name  of 
a  banker,  or  with  two  transverse  lines 
with  the  words  *  and  company,'  or  any 
abbreviation  thereof,  such  crossing  shall 
be  deemed  a  material  part  of  the  check 
or  draft,  and,  except  as  hereafter  men- 
tioned, shall  not  be  obliterated,  or  added 
to,  or  altered  by  any  person  whomsoever 
after  the  issuing  thereof;  and  the  banker 
upon  whom  such  check  or  draft  shall  be 
drawn  shall  not  pay  such  check  or  draft 
to  any  other  than  the  banker  with  whose 
name  such  check  or  draft  shall  be  so 
crossed,  or  if  the  same  be  crossed  as 
aforesaid  without  a  banker's  name,  to  any 
other  than  a  banker." 

Sec  2 :  "  Whenever  any  such  check  or 
draft  shall  have  been  issued  uncrossed,  or 
shall  be  crossed  with  the  words  'and 
company,'  or  any  abbreviation  thereof. 


and  without  the  name  of  any  banker,  any 
lawful  holder  of  such  check  or  draft, 
while  the  same  remains  so  uncrossed,  or 
crossed  with  the  words  *  and  company,* 
or  any  abbreviation  thereof,  without  tne 
name  of  any  banker,  may  cross  the  same 
with  the  name  of  a  banker ;  and  when- 
ever any  such  check  or  draft  shall  be  un- 
crossed, any  such  lawful  holder  may  cross 
the  same  with  the  words  '  and  company,' 
or  any  abbreviation  thereof,  with  or 
without  the  name  of  a  banker ;  and  any 
such  crossing  as  in  this  section  men- 
tioned shall  be  deemed  a  material  part  of 
the  check  or  draft,  and  shall  not  be  ob- 
literated, or  added  to,  or  altered  by  any 
person  whomsoever  after  the  making 
thereof;  and  the  banker  upon  whom  such 
check  or  draft  shall  be  drawn  shall  not 
pay  such  check  or  draft  to  any  other  than 
the  banker  with  whose  name  such  check 
or  draft  shall  be  so  crossed  as  last  afore- 
said." 
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Lord  Cairns,  C:  In  this  case  the  facte  are  as  follows : 
Mills  and  others  drew  a  check  on  the  defendants  payable  to 
the  order  of  the  plaintiff,  the  plaintiff  received  it,  indorsed 
it,  and  wrote  across  it  the  name  of  the  London  and  County 
Banking  Company.  It  was  stolen,  never  reached  the  Lon- 
don and  County  Banking  Company,  but  came  to  the  hands 
of  a  customer  of  the  London  and  Westminster  Bank  as  a 
honaflde  holder  for  value.  He  paid  it  into  that  bank,  who 
presented  it  to  the  defendants.  They  paid  it.  The  plaintiff 
then  brought  this  action,  treating,  himself  as  the  owner  of 
the  check,  and  the  defendants  as  having  wrongfully  con- 
verted it,  and  also  claiming  the  amount  of  it  on  the  ground 
that  the  defendants  have  infringed  to  his  loss  the  statute 
21  &  22  Vict.  c.  79  C). 

The  question  is,  wnether  any  action  is  maintainable  by  the 
plaintin  a^inst  the  defendants. 

It  is  quite  certain  that  before  that  statute  no  action  would 
have  been  maintainable  on  these  facts.  By  the  plaintiff's 
indorsement  in  blank  the  check  became  payable  to  bearer, 
and  would  have  continued  payable  to  bearer,  whoever  that 
bearer  might  be,  banker  or  other.  The  crossing  of  the 
check,  if  without  the  drawers  authority,  could  liave  no 
effect  on  his  mandate  to  his  banker,  if  with  his  authority 
(as  it  may  well  be  taken  to  be,  considering  the  well-known 
usage  of  nolders  of  checks  crossing  them  with  a  banker's 
name),  it  would  in  effect  be  the  drawer's  direction  to  the 
drawee.  Still  (before  the  statute)  the  check  would  have  re- 
mained a  check  payable  to  bearer,  with,  at  most,  a  direction 
to  pay  it  to  no  bearer  but  a  banker  ;  or  rather,  according  to 
the  cases,  with  only  a  caution  or  warning  to  the  drawees, 
that  care  must  be  used  in  paying  it  to  any  one  else: 
Bellamy  v.  Majoribanks  (') ;  Varlon  v.  Ireland  (*).  Those 
34]  cases,  and  that  of  Simmons  v.  *  Taylor  (*),  clearly  show 
that,  whatever  may  have  been  the  effect  of  a  crossing,  the 
negotiability  of  the  check  was  not  thereby  restrained. 
Then,  have  the  statutes  restrained  it?  It  is  impossible  to 
hold  that  they  have.  There  is  not  a  word  in  them  to  that 
effect.  Their  sole  object  is  to  give  a  direction  to  the  banker 
who  is  drawee.  The  first,  19  &  20  Vict.  c.  25,  recites  that  its 
object  is  to  provide  that  drawers  or  holders  of  drafts,  pay- 
able to  bearer  or  order  on  demand,  may  be  enabled  effect- 
ually to  direct  the  payment  of  the  same  only  to  or  through 
some  banker.     It  then  enacts  that  the  crossing  shall  have 

(')  See  arde,  p.  32,  n.  (1).  (*)  2  C.  B.  (N.S.),  628  ;  4  C.  B.  (N.S.), 

O  7  Ex.,  889;  21  L.  J.  (Ex.),  70.  463;  27  L.  J.  (C.P.),  45,  248. 

p)  6  E.  A  B.,  766 ;  26  L.  J.  (Q  B.),  113. 
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the  force  of  a  direction  to  the  bankers  upon  whom  the  check 
is  drawn  that  it  is  to  be  paid  to  or  through  some  banker, 
and  the  same  shall  be  payable  only  to  or  through  some 
banker.  The  Courts  of  Common  rleas  and  Exchecjuer 
Chamber  in  Svrmaons  v.  Taylor  (*)  both  expressed  opinions 
that  this  did  not  restrain  the  negotiability  of  the  check. 
The  other  statute,  21  &  22  Vict.  c.  79,  enacts  this  more  at 
large,  with  provisions  against  obliteration  of  the  crossing. 
It  says  the  crossing  shall  be  deemed  a  material  part  of  the 
check,  but  it  says  so  for  the  purpose  of  forbidding  its  oblit- 
eration. The  direction  to  the  drawee,  as  to  whom  he  is  to 
pay  it  to,  remains  the  same.  The  Legislature  might  have 
enacted  that  any  one  taking  a  crossed  check  should  take  it 
at  his  peril,  and  get  no  better  title  than  his  transferor  had. 
It  has  not  done  so.  We  cannot  sav  that  it  has  by  implica- 
tion restrained  the  negotiability  of  the  check.  We  must 
say,  then,  that  the  holder  of  the  check,  the  customer  of  the 
London  and  Westminster  Bank,  who  presented  it  to  the 
defendants,  was  the  lawful  holder,  entitled  to  retain  it 
against  the  plaintilBf  and  all  the  world.  Mr.  Brown,  indeed, 
admitted  this.  But  we  have  thought  it  r^ht  to  examine 
into  the  matter,  because,  if  that  admission  is  well  founded, 
our  judgment  must  be  for  the  defendants.  For  if  the  holder 
was  a  lawful  holder,  and  the  plaintiff  never  could  have  pro- 
cured payment  of  the  check,  how  is  he  damnified  by  the 
defendants  having  p^id  it  %  Suppose,  instead  of  their  pav- 
ing it,  the  holder  had  handed  it  to  them  for  value,  which  he 
might  have  done  had  he  kept  an  account  with  them.  Or  he 
might  have  gone  to  the  drawers  and  exchanged  this  check 
for  a  new  one  hot  crossed.  But  surely  if  he  might  have  done 
that,  *he  and  the  drawers  might  have  gone  to  the  [35, 
defendants  and  requested  payment  to  him  notwithstanding ' 
the  crossing :  as  whatever  may  be  done  indirectly  may  be 
done  directly.  Or  the  holder  might  have  opened  an  account 
with  the  London  and  County  Bank  and  paid  the  check  in, 
or  got  some  friend  to  do  so ;  and  then  the  defendants  must 
have  paid  it,  or  dishonored  it,  and  then  the  di-awers  would 
be  liable  on  it.  It  never  can  have  been  the  intention  of  the 
Legislature  that  matters  should  be  brought  to  a  dead  lock, 
where  the  holder  could  keep  possession  of  the  check,  and 
yet  be  unable  to  get  payment  by  consent  of  drawers  and 
drawees.  Such  an  enactment  would  leave  the  value  where 
it  ought  not  to  be,  viz.,  with  the  drawer. 

It  18  asked,  what  then  is  the  effect  of  the  statute  in  en- 
abling the  payee  to  cross  a  check  ?    We  think  the  answer  is 
(•)  2  c.  b.  (n.s.).  628;  4  c.  b.  (n.s.).  46'j;  27  l.j.  (c.p.),  45,  248. 
15  Eno.  Kep.  22 
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easy.  It  imposes  caution,  at  least,  on  the  bankers.  But, 
further,  by  its  express  words  it  alters  the  mandate,  and  the 
customer,  the  drawer,  is  entitled  to  object  to  being  charged 
with  it  if  paid  contrary  to  his  altered  direction.  This  must 
often  operate  for  the  benefit  of  the  payee  or  holder  who  had 
crossed  the  check.  Further,  if  in  addition  to  the  check 
being  crossed,  the  signature  of  the  payee  was  forged,  he 
would  retain  his  property  as  pointed  out  by  Mr.  Justice 
Blackburn  (*),  and  could  recover  it  from  the  banker  notwith- 
standing 16  &  17  Vict.  c.  69,  s.  19,  which  protects  a  banker 
paying  on  a  forged  indorsement. 

The  case  may  be  put  in  another  wa^.  The  plaintiff  cannot 
maintain  an  action  for  the  conversion  of  the  check,  for  he 
had  no  property  in  it.  He  cannot  maintain  an  action  on  the 
ground  that  the  defendants  have  paid  the  ch.eck  contrary  to 
the  statute,  because,  though  an  action  lies  by  the  person 
grieved  where  the  provisions  of  a  statute  have  been  infringed, 
vet  that  is  only  when  those  provisions  are  for  his  direct 
benefit,  and  he  has  sustained  loss  by  their  infringement. 
Here  the  prohibition  of  payment  except  to  a  banker  is  for 
the  direct  benefit  of  the  drawer,  indirectly  only  for  the 
benefit  of  any  holder  of  the  check.  The  drawer,  if  any,  is 
the  i)erson  grieved.  As  we  have  shown,  the  plaintiff  is  no 
loser  by  the  check  havine  been  paid,  as  another  person  had 
36]  ^become  the  lawful  holder  of  it.  Further,  the  drawers 
might  refuse  to  be  debited  with  it  as  having  been  pTaid  con- 
trary to  their  mandate  as  altered  by  the  statute.  It  cannot 
be  that  in  addition  to  this  the  defendants  are  liable  to  this 
action. 

If  the  statute  had  meant  to  prevent  any  person  becoming 
lawful  holder  of  a  crossed  check  unless  he  derived  title 
through  lawful  holders,  this  ought  to  have  been,  and  might 
easUy  have  been,  expressed.  If  it  meant  that  a  man  might 
be  a  lawful  holder,  but  in  no  way  entitled  to  the  money — ^a 
not  very  intelligible  proposition — this  ought  to  have  been 
expressed. 

We  may  observe  that  s.  2  of  21  &  22  Vict.  c.  79  is  inaccu- 
rate. It  leaves  out  a  provision  for  a  check  crossed  generally 
"and  Co."  or  "and  Cfompany." 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Solicitor  for  plaintiff :  /.  Terry, 

Solicitors  for  defendants :  Lyne  &  Holman, 

(')  Law  Rep.,  10  Q.  B.,  at  p.  296. 
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[Law  ReportB,  1  Qaeen's  Bench  Diyision,  86.] 
Nov.  8,  1876. 

[in  the  court  of  appeal.] 
Pendlebury  v.  Samuel  Greenhalgh  ('). 

NeffUgence — Principal  and  Agent — Surveyor  of  HighiDayiy  Liability  of,  for  Miafeas- 
anee — 6  <t  6  Wm.  4,  c.  60,  «.  66. 

Defendant  was  surveyor  of  highways,  appointed  by  the  vestry  of  a  parish  at  a 
salary.  By  a  resolution  of  the  committee  of  management  for  the  highways,  appointed 
by  the  vestry,  it  was  ordered  that  about  160  yards  of  a  road  should  be  raised,  &nd  the 
defendant,  as  surveyor,  was  directed  to  carry  out  the  resolution.  Defendant  con- 
tracted with  G.  to  do  the  labor  at  Slid,  per  yard,  the  vestry  finding  stones  and 
materials.  G.  worked  himself,  and  employed  and  pud  his  own  men,  and  the  defen- 
dant, as  surveyor,  employed  men  to  cart  materials  to  the  CTOund.  Defendant  set  the 
work  out,  and  determined  the  levels,  but  had  nothing  to  do  with  the  paving  himself, 
except  superintending  on  behalf  of  the  committee.  The  work  was  carried  out  by 
raising  one-half  of  the  width  of  the  road  about  a  foot,  leaving  the  other  half  at  ite 
old  level ;  and  a  considerable  length  of  road  was  so  left  without  li^ht  or  fencing  at 
night ;  and,  in  consequence  of  this,  the  doe-cart  of  the  plaintiff,  which  he  was  driving 
along  the  road,  was  upset  and  he  was  injured.  Defendant  had  been  previously 
warned  of  the  dangerous  condition  of  the  road.  The  jury  found  that  leaving  the 
road  in  its  then  state,  without  *light  or  warning,  was  negligence;  but  that  [37 
defendant  did  not  personally  interfere  in  doing  the  work,  or  directing  the  road  to  be 
left  as  it  was : 

Held,  the  court  having  power  to  draw  inferences  of  fact,  that  the  defendant  was 
liable. 

Taylor  v.  Ortenhalgh  (10  Eng.  R.,  186;  Law  Rep..  9  Q.  B.,  487),  distinguished. 

SembUy  that  s.  66  of  6  <k  6  Vict.  c.  60  (which  imposes  a  penalty  on  a  surveyor  who 
causes  any  heap  of  stones  or  other  matter  to  be  laid  on  the  highway,  and  allows  it  to 
remain  there  at  night  without  proper  precautions),  did  not  apply  to  such  a  case. 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench, 
making  absolute  a  rule  to  enter  a  verdict  for  the  defen- 
dant. 

The  cause  was  tried  before  Mellor,  J.,  at  the  Manchesteif 
Winter  Assizes,  1872. 

The  defendant  is  the  surveyor  of  highways  for  the  town- 
ship of  Tottington  Lower  End,  appointed  by  the  vestry  at  a 
salary  ;  and  tlie  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  plainitiff  through  a  fall 
from  a  dog-cart  which  he  was  driving  along  a  road  within 
the  said  township,  under  the  following  circumstances : 

Shortly  before  the  accident  in  question,  it  had  been  or- 
dered by  a  resolution  of  the  committer  of  management  for 
the  highways,  appointed  by  the  vestry,  that  a  part  of  the 
road,  about  150  yards  in  length,  should  be  raised,  and  the 
defendant  was,  as  such  surveyor,  directed  to  carry  out  such 
resolution. 

The  defendant  accoijdingly  contracted  with   one  John 

(')  Distinguishing  10  Eng.  Uep.,  135. 
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Greenhalgh  to  do  the  labor  at  3Jdf.  per  yard,  the  vestry  find- 
ing stones  and  materials  ('). 

John  Greenhalgh  worked  himself,  and  employed  and  paid 
his  own  men,  and  proceeded  to  perform  the  work  accord- 
ingly, and  the  defendant,  as  surveyor,  employed  men  to 
cart  materials  to  the  ground. 

4  The  defendant  stated  that  he  set  the  work  out  and  de- 
termined the  levels,  but  had  nothing  to  do  with  the  paving 
himself,  except  superintending  on  behalf  of  the  committee. 

The  work  was  bemg  done  by  raising  about  one-half  of  the 
width  of  the  road  about  a  foot  or  fifteen  inches,  leaving  the 
other  half  at  its  old  level,  and  at  the  time  of  the  occurrence 
38]  in  question  a  ^considerable  length  of  road  had  been  so 
dealt  with,  one- half  of  the  width  being  a  foot  or  more  higher 
than  the  other  half. 

No  fence,  or  light,  or  any  other  protection  was  put  up 
to  warn  persons  using  the  road  at  night  of  the  dilBference  of 
level. 

On  the  night  of  the  23d  of  May,  1872,  the  plaintiflF,  in 
driving  along  the  road,  came  in  contact  with  the  part  of  the 
road  which  had  been  raised  to  a  higher  level,  and  his  vehicle 
was  upset,  and  he  himself  injured. 

The  plaintiff  was  not  guilty  of  any  contributory  negli- 
gence. 

The  defendant,  before  the  accident,  had  been  warned  by 

gersons  using  the  road  that  its  condition  was  dangerous, 
ut  took  no  steps  to  provide  any  protection  until  after  the 
accident,  when  ne  caused  a  light  to  be  put  up. 

The  jury  found  that  the  leaving  the  road  in  its  then  state, 
without  ligh.t  or  warning,  was  negligence,  but  that  the  de- 
fendant did  not  personallv  interfere  in  doing  the  work  or 
directing  the  road  to  be  left  as  it  was. 

A  verdict  was  entered  for  the  plaintiff,  damages  £20,  and 
leave  was  reserved  to  the  defendant  to  move  to  enter  the 
verdict  for  him,  the  court  to  have  power  to  draw  inferences 
of  fact.  A  rule  was  obtained  accordingly,  on  the  ground 
that  no  personal  liability  on  the  part  of  tne  defendant  was 
shown. 

This  rule  was  afterwards  made  absolute,  following  the 
decision  of  the  court  in  Taylor  v.  Oreenhalgh'(^\  which  was 
another  action  arising  out  of  the  same  accident. 

Ambrose^  Q^C,  for  the  plaintiff:  The  defendant  took  an 
active  part  in  the  levelling  of  the  road,  and  was  not  the 
mere  instrument  by  whom  the  contract  was  made  on  behalf 

(')  In  answer  to  the  court  it  was  stated  by  counsel  that  the  agreement  was  not  in 
writing.  («)  Law  Rep.,  9  Q.  B.,  487. 
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of  the  committee  with  John  Greenhalgh,  as  the  Court  of 
Queen's  Bench  seem  to  have  thought.  First,  the  interfer- 
ence with  the  highway  was  an  illegal  act;  there  was  no 
power  in  the  vestry  to  give  the  order  to  alter  the  lev^l ;  all 
that  the  surveyor  or  committee  of  management  can  do  is 
to  keep  the  roads  in  repair :  see  ss.  6,  9,  and  18  of  6  &  6 
Wm.  4,  c.  50. 

[Lord  Coleridge,  C.J.:  Surely  the  parish  have  power 
to  alter  the  level  ?] 

*Not  without  first  obtaining  an  order  of  justices.  But,  [39 
secondly,  assuming  the  work  to  be  prima  fade  authorized 
in  law,  still  the  defendant  is  liable  for  the  negligent  mode  in 
which  the  work  was  left. 

[Lord  Cairns,  C.  :  Is  there  any  case  in  which  a  surveyor 
of  highways  has  been  held  liable  ?J 

There  is  a  class  of  cases,  such  as  Young  v.  Davis  ('),  in 
which  a  surveyor  has  been  held  not  liable,  but  that  is  only 
for  nonfeasance,  and  the  principle  is,  that  he  stands  in  the 
position  of  the  parish,  and  a  parish  can  only  be  indicted  for 
the  non-repair  of  a  highway.  Here  the  act  is  an  act  of  mis- 
feasance in  leaving  the  road  in  a  dangerous  state  without 
fence  or  light.  Foreman  v.  Canierbury .(^)  shows  that  such 
a  public  body  as  the  committee  of  the  vestry  for  highways 
would  be  liaole,  and  the  same  principle  applies  to  the  de- 
fendant, their  surveyor,  if  he  be  himself  guilty  of  negli- 
gence. In  Newton  v.  Ellis  ('),  it  was  a  question  of  notice 
of  action,  but  it  was  never  suggested  that  the  surveyor 
would  not  have  been  liable  for  personal  negligence  under 
similar  circumstances  to  the  present. 

[Lord  Cairns,  C.  :  It  must  be  taken  that  the  defendant 
employed  a  competent  person  to  do  the  work.] 

John  Greenhalgh  was  only  employed  to  do  the  labor. 
Although  the  jury  have  found  that  the  defendant  did  not 
persondly  interfere  ip  doing  the  work  and  in  directing  the 
road  to  be  left  as  it  was,  yet  the  court  are  to  draw  inferences 
of  fact,  and  the  defendant  himself  stated  that  he  super- 
intended the  work  on  behalf  of  the  committee ;  and  he  had 
express  notice  of  the  dangerous  state  the  road  was  left  in. 
Lastly,  the  defendant  would  be  liable  by  virtue  of  s.  56  of 
6  &  6  Wm.  4,  c.  50  (*),  which  imposes  a  penalty  on  a  sur- 

(')  2  H.  A  C,  197.  highway,  and  allow  the  same  to  remain 
{*)  Law  Rep.,  6  Q.  B.,  214.  there  at  night  to  the  danger  or  personal 
(*)  5  £.  &  B.,  115;   24  L.  J.  (Q.B.),  damage  of  any  person  passing  thereon, 
887.  all  due    and  reasonable    precaution  not 
(<)  6   A  6  Wm.  4,  c.  60,  s.  56 :    *'  If  having  been  taken  by  the  surveyor  to 
any  surveyor  shall  lay,  or  cause  to  be  guard  against  the  same,  he  shall  forfeit 
laid,   any   heap   of  stone,  or  any  other  for  every  such  offence  any  sum  not  ex- 
matter  or  thing  whatsoever,  upon  any  ceeding  £5. 
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veyor  who  leaves  stones  or  other  matter  in  a  dangerous 
40]  *po8ition  on  a  road,  on  the  principle  of  the  cases  cited 
in  the  court  below  (*). 

[Lord  Cairns,  C.:  That  section  applies  to  leaving  ma- 
terials in  a  dangerous  position ;  it  was  the  road  itself  here 
that  was  dangerous,  not  the  materials.] 

/.  Edwards^  Q.C.,  for  the  defendant:  No  point  was 
made  at  the  trial  that  the  act  of  raising  the  level  of  the  road 
was  unlawful ;  it  must  be  taken,  therefore,  for  the  present 
purpose,  to  have  been  lawful;  arid  then  the  case  simply 
amounts  to  an  attempt  to  make  the  defendant,  qud  sur- 
veyor, liable,  although  he  did  not  personally  interfere. 

[Lord  Coleridge,  C.J. :  Is  that  so  on  the  facts?  Fore- 
man V.  Canterbury  (*)  seems  very  much  in  point.] 

Ambrose^  Q.C.,  was  not  heard  in  reply. 

Lord  Cairns,  C.  :  Although  the  conclusion  at  which  this 
court  has  arrived  does  not  agree  with  that  of  the  Court  of 
Queen's  Bench,  the  difference  is  not  so  much  a  difference  on 
any  point  of  law  as  a  difference  between  the  view  taken  bv 
the  Court  of  Queen's  Bench  of  the  facts  and  the  view  which 
this  court  takes  of  the  facts  as  stated  in  the  case.  The  first 
question,  as  in  most  of  these  kinds  of  cases,  is  one  of  fact, 
and  we  have  to  ascertain  what  was  the  precise  stat«  of  facts 
with  regard  to  the  steps  taken  by  the  defendant  to  carry  out 
the  work  directed  to  oe  done  by  the  resolution  of  the  com- 
mittee. .  We  may  assume  that  what  the  committee  resolved 
should  be  done  was  perfectly  lawful  if  done  in  a  proper 
manner,  viz.,  the  alteration  of  the  levtl  of  the  hignway. 
The  case  states:  "It  had  been  ordered  bv  a  resolution  of 
the  committee  of  management  for  the  highways  appointed 
by  the  vestry  that  a  part  of  the  road,  about  150  yards, 
should  be  raised,  and  the  defendant  was.  as  such  surveyor, 
directed  to  carry  out  such  resolution."  Now,  I  will  assume 
that  the  defendant,  as  he  could  not  have  carried  out  the  res- 
olution with  his  own  hands,  would  not  have  been  responsi- 
ble in  the  present  instance,  if  he  had  contracted  in  a  proper 
manner  with  a  third  person  to  carry  out  the  work  with  all 
its  incidents.  But  he  did  not  contract  with  John  Green- 
halgh for  the  performance  of  the  work  as  a  whole.  He  con- 
411  tracted,  at  *most,  for  the  performance  of  a  part  only. 
The  case  proceeds :  "  The  defendant  accordingly  contracted 
with  one  John  Greenhalgh  to  do  the  labor  at  '6\d.  per  yard, 
the  vestry  finding  stones  and  materials.  John  Greenhalgh 
worked  himself,  and  employed  and  paid  his  own  men,  and 
proceeded  to  perform  the  work,  and  the  defendant,  as  sur- 

(»)  Law  Rep.,  9  Q.  B.,  at  p.  489,  n.  (1).      (')  Law  Rep.,  6  Q.  B.,  214. 
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veyor,  employed  men  to  caxt  materials  to  the  ground.  The 
defendant  stated  that  he  set  the  work  out  and  determined 
the  levels,  but  had  nothing  to  do  with  the  paving  himself, 
except" — a  most  material  exception — "superintending  on 
behalf  of  the  committee."  It  was  very  property  admitted 
on  the  argument  that  it  was  necesserv  that  during  the  night 
the  road  under  alteration  should  be  fenced  oS  or  lighted,  in 
order  to  avoid  danger  to  persons  driving  along  it.  !W  ow,  the 
work  to  be  done  was  of  a  complex  kind ;  it  consisted  of  four 

Sarts,  the  materials,  labor,  superintendence,  and,  as  ind- 
ent to  the  work,  lighting  and  fencing  during  the  night. 
We  have,  therefore,  to  look  and  see  what  the  defendant 
contracted  for  with  John  Greenhalgh  out  of  these  four  items. 
I  cannot  see  that  he — it  is  stated  expressly — contracted  for 
anything  except  labor;  the  materials  were  found  by  the 
vestry,  superintendence  by  the  defendant,  as  surveyor.  By 
whom  was  the  fencing  and  lighting  to  be  supplied?  The 
defendant,  no  doubt,  might  have  stipulated  tnat  the  man 
supplying  the  labor  should  supply  the  light  or  fencing. 
The  contract,  we  are  informed,  was  not  in  writing,  and  we 
must  take  it  that  the  labor  alone  was  contracted  for.  If  the 
defendant  did  not  contract  for  the  fencing  or  lighting,  then 
the  duty  of  fencing  and  lighting  remained  in  the  defendant, 
for  which  he  remained  responsible.  Therefore,  without  lay- 
ing down  any  general  rule,  I  think,  under  the  circumstances 
of  this  case,  the  defendant  continued  liable,  and  that  the 
plaintiff  is  entitlea  to  judgment. 

LoBD  Coleridge,  C.J.,  Bramwell,  B.,  and  Brett,  J., 
concurred. 

Judgment  reversed. 

.  Solicitors  for  plaintiff :   Shaw  &  Tremellen,  for  P.  &  J. 
Watsoriy  Bury. 

Solicitors  for  defendant :    Clarke,  Woodcock  &  Hylands, 
for  OruTidySy  Manchester. 
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[Law  Beports,  1  Queen's  Bench  Division,  42.] 

Nov.  8, 1875. 

[IN  THE  COURT  OF  APPEAL.] 

42]  *Sneesby  V.  The  Lancashire  and  Yorkshire  Bail- 
way  Company  (*). 

Railway  Company — N^Ugen/ee — Consequential  DamageB — Court  of  Appeal — PraeHoe 
Ofi  Argument  of  Appeal. 

A  herd  of  plaintiff's  beasts  were  being  driven  at  1 1  p.ni.  alon^  an  occupation  road 
to  some  fields.  The  road  crossed  a  siding  of  the  defendants'  rauway  on  a  level,  and 
while  the  cattle  were  crossing  the  siding  the  defendants'  servants  negligently  sent 
some  trucks  down  -  an  incline  into  the  siding,  which  separated  the  cattle  from  the 
drovers  and  frightened  them,  and  they  rushed  away.  Six  of  them  were  ultimately 
found  at  between  8  and  4  a.m.  lying  dead  or  dying  on  another  part  of  the  railway ; 
and  it  appeared  that  they  had  gone  along  the  occupation  roaa  up  to  a  garden  and 
orchard  about  a  quarter  of  a  mile  from  the  level  crossing,  had  got  into  the  garden 
through  defect  in  the  fences,  and  so  on  to  the  line : 

Held  (affirming  the  judgment  of  the  Queen's  Bench),  that,  as  defendants  had  been 
guilty  of  negligence  which  caused  the  drovers  to  lose  control  over  the  cattle  and 
caused  the  cattle  to  become  infuriated,  it  was  no  answer  that  if  the  fence  of  the 
garden  had  not  been  defective  the  accident  would  not  have  happened ;  and  that  con- 
sequently the  damages  were  not  too  remote. 

On  the  argpiment  of  a  case  in  the  Court  of  Appeal  two  counsel  will  be  heard  on 
either  side. 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench 
making  absolute  a  rule  to  enter  the  verdict  for  the 
plaintiff  ("). 

The  following  are  the  material  parts  oft  the  case : 

The  plaintiff  is  a  cattle  dealer  and  attends  the  Wakefield 
market. 

The  defendants  are  the  owners  of  a  main  line  of  railway 
and  branches  at  Wakefield. 

On  the  29th  of  April,  1874,  twenty-nine  beasts  of  the 
plaintiff  were  sent  to  Wakefield  by  railway,  and  about  11 
o'clock  p.m.  the  plaintiff's  servants,  being  competent  per- 
sons and  in  sufficient  numbers  for  the  purpose,  drove  the 
beasts  with  others  from  a  yard,  where  they  had  been  tem- 
porarily put  up  and  fed,  along  an  occupation  road,  which 
18  crossed  by  sidings  of  the  defendants,  and  is  continued 
under  the  Wakefield,  Pontefmct,  and  Goole  branch  of  the 
defendants'  railway  in  the  direction  of  a  field,  belonging  to 
43]  *Mr.  Jaques,  on  the  south  side  of  the  defendants'  said 
main  line  of  railway,  to  be  kept  there  ready  for  the  next 
morning's  market,  this  being  their  lawful  and  proper  road. 

The  sidings  cross  the  occupation  road  on  a  level,  and  are 
not  fenced  in  any  way  from  the  road ;  there  is  a  steep  in- 

(»)  Affirming  8  Eng.  Rep.,  887.  («)  Law  Rep.,  9  Q.  B.,  263. 
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cline  from  the  level  of  the  railway  to  the  level  of  the  road, 
and  while  the  plaintiflPs  beasts  were  crossing  the  sidings 
several  trucks  were  by  the  negligence  of  the  defendants' 
servants  allowed  to  ran  down  the  siding  between  the  beasts 
in  question  and  the  persons  in  charge  oi  them,  and  so  sepa- 
rated the  beasts  from  the  drovers;  whereupon  the  beasts 
became  alarmed  and  rushed  along  the  occupation  road  out 
of  the  control  of  their  .drovers. 

Six  of  these  beasts  were  found  the  following  morning  be- 
tween three  and  four  o'clock  on  the  defendant's  main  line 
of  railway  dead  or  dying,  at  a  distance  of  about  a  mile  from 
the  spot  where  they  appeared  to  have  first  got  on  to  the  de- 
fendants' main  line  of  railway. 

On  following  the  tracks  of  these  beasts,  it  appeared 
that  after  they  had  crossed  the  sidings  they  passed  along 
the  road  through  an  archway  under  the  Wakefield,  Ponte- 
fract  and  Goole  branch  railway,  and  beyond  Jaques'  field, 
and  had  gone  along  the  occupation  road  about  a  quarter  of 
a  mile,  wnere  they  broke  through  the  fence,  which  was  in  a 
defective  state,  and  which  separated  the  road  from  an 
orchard  and  garden  belonging  to  the  defendants  and  adjoin- 
ing their  mam  line  of  railway,  and  had  passed  along  it  to 
the  east  end  or  far  corner  where  there  was  no  fence  and  so 
on  to  the  main  line  of  railway,  over  which  they  wandered 
for  some  distance  in  the  direction  of  Kirkthorpe,  where  they 
were  found. 

The  garden  or  orchard  is  the  property  of  the  defendants, 
but  was  in  the  occupation  of  a  tenant  from  year  to  year 
under  an  agreement,  by  the  terms  of  which  the  tenant  was 
bound  to  repair  the  fences  adjoining  the  occupation  road. 

Upon  the  above  facts  the  presiding  judge  directed  a  non- 
suit, with  leave  to  move  to  enter  a  verdict  for  £163  for  the 
plaintiff. 

A  rule  was  obtained  accordingly  on  the  grounds  that  the 
defendants  were  guilty  of  negligence,  and  also  of  a  breach 
of  duty  in  respect  of  the  fences,  and  were  liable  for  the 
death  and  injury  of  the  cattle. 

*The  Court  of  Queen's  Bench  made  the  rule  absolute.  [44 

On  appeal,  • 

HerscheU^  Q.C.,  for  the  defendants,  contended  that  there 
was  no  duty  on  the  defendants  to  fence  the  garden,  and  that 
the  insufficiency  of  the  fence  was  the  immediate  cause,  if 
not  the  causa  sine  qua  non  of  the  death  of  the  beasts ;  and 
the  damages  were  therefore  too  remote,  and  the  dfjfendants 
not  liable. 

Beasley^  on  the  same  side,  had  nothing  to  add  on  the 
15  E^G.  Rep.  23 
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present  occasion,  but  asked  for  the  direction  of  the  court  as 
to  whether  more  than  one  counsel  could  be  heard. 

Lord  Cairns,  C:  The  practice  must  be  uniform  in  this 
court,  and  will  be  assimilated  to  the  former  practice  in  the 
Court  of  Api)eal  in  Chancery,  and  two  counsel  will  there- 
fore be  heard  for  each  side. 

Wills,  Q.C.,  and  J.  W.  Mellor,  Q.C.,  for  the  plaintiiaf,  were 
not  heard. 

Lord  Cairns,  C.  :  It  appears  from  the  facts  as  stated  in 
the  case,  that  the  defendants'  servants  were  guilty  of  negli- 
gence in  allowing  the  trucks  to  move  down  at  a  time  when, 
if  they  had  not  been  guilty  of  negligence,  they  would  have 
seen  the  cattle  were  crossing.  The  result  of  tnis  negligence 
was  twofold.  First,  the  trucks  separated  the  cattle  from 
their  keepers  ;  secondly,  the  cattle  were  frightened,  and  be- 
came infuriated,  and  were  driven  to  act  as  they  would  not 
have  acted  in  their  natural  state.  Everything  tnat  occurred 
or  was  done  after  that  must  be  taken  to  have  occurred  or 
been  done  continuously :  the  cattle  rushed  on  in  a  state  of 
fury,  passed  along  the  occupation  road,  charged  the  fence 
of  the  garden,  and  so  got  on  to  the  railway,  and  were  ulti- 
mately killed. 

It  is  no  answer  on  the  part  of  the  defendants  to  say  that 
the  fence  was  an  imperfect  fence.  It  might  just  as  well 
have  been  that  there  was  no  fence  at  all.  The  question 
would  have  been  precisely  the  same.  The  case,  moreover, 
does  not  state  that  the  fence  would  have  been  insufficient  if 
the  cattle  had  been  in  the  ordinary  state  of  cattle.  But  it  is 
enough  to  say  on  the  present  occasion  that  the  defendants 
45]  cannot  justify  against  the  ^consequences  of  their  neg- 
ligence by  saving  that  the  fence  in  question  was  not  a  per- 
fect fence  as  between  landlord  and  tenant. 

Lord  Coleridge,  C.J.,  Bramwell,  B.,  and  Brett,  J., 
concurred. 

Judgment  affitTned. 

Solicitors  for  plaintiff :  darJce  &  Sons,  for  Wainvyright^ 
Manchester. 

Solicitors  for  defendants :  ClarTce,  Woodcott  &  Co.,  for 
Orundy,  MancJiester. 
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[Law  Reports,  1  Queen's  Bench  Division,  46.] 
Nov.  9,  18T6. 

[m  the  court  of  appeal.] 
Evans  v.  Hooper. 

Marine  Insaranee — Mutual  Insurance  AttociaHon — Managtr  suing  for  ConiribuUons. 

The  manag^er  of  a  mutual  insurance  association  cannot  maintain  an  action  for  con- 
tributions due  under  the  rules  from  any  member,  although  those  rules  have  been 
agreed  to  by  the  member  and  profess  to  give  such  a  power. 

Gray  v.  Pearson  (Law  Rep.,  6  0.  P.,  668)  approvea. 

Declaration  that  the  defendant  was  a  member  of  a  mutual  insurance  company  and 
caused  himself  to  be  insured  in  respect  of  a  vessel  for  a  certain  time,  and  that  the 
plaintiff,  who  was  manager  of  the  association,  in  consideration  that  the  defendant 
agreed  to  comply  with  certain  rules  which  it  was  agreed  between  the  plaintiff  and 
defendant  should  form  part  of  the  policy,  subscribed  the  policy  on  behalf  of  the 
several  members  of  the  association,  every  member  bearing  his  equal  proportion 
according  to  the  sums  mutually  insured  therein.  The  declaration  set  out  the  rules, 
which  provided  how  the  amount  of  contributions  to  be  paid  by  members  should 
be  ascertained,  and  that  the  manager  should  have  power  to  sue  for  the  amount  due 
from  any  defaulting  member.  Averment  that  certain  contributions  became  due 
which  the  defendant  did  not  pay.     On  demurrer : 

Held,  that  the  action  could  not  be  maintained:  for  that  the  plaintiff  signing  on 
behalf  of  the  members  did  not  take  upon  himself  any  liability,  and  therefore  tnere 
was  no  consideration,  as  between  the  plaintiff  and  defendant,  for  the  promise  of  the 
defendant. 

Error  from  the  judgment  of  the  Mayor's  Court,  Lon- 
don (*),  in  favor  of  the  defendant  on  demurrer  to  the  decla- 
ration. 

Declaration  that  the  defendant  was  a  member  of  a  certain 
association  called  the  British  Marine  Mutual  Insurance  As- 
sociation, and  by  a  policy  of  insurance  of  the  23d  of  Febru- 
ary, 1873,  caused  himself  to  be  insured,  lost  or  not  lost, 
from  the  20th  of  February,  *18r3,  to  the  20th  of  Feb-  [46 
ruarv,  1874,  upon  the  body,  &c.,  of  the  ship  Sunk  Light 
Tender,  against  perils  of  the  seas  and  other  perils  and  losses 
more  particularly  mentioned  in  the  policjr,  the  ship  and 
premises  being  valued  at  £400 ;  and  the  plaintiflf,  in  consid- 
eration of  the  defendant's  agreeing  to  comply  with  the  rules 
thereinafter  mentioned  subscribed  the  policy  for  £300  on 
behalf  of  the  several  members  of  the  association,  every 
member  bearing  his  equal  proportion  according  to  the  sums 
mutually  insured  therein.  And  the  defendant  was  then 
and  thence,  until  the  commencement  of  this  action,  inter- 
ested in  the  ship  and  premises  to  the  amount  of  the  moneys 
insured  by  him  therein.  And  it  was  agreed  between  the 
plaintiff  and  the  defendant  that  certain  rules  thereunto  an- 

Q)  The  record  was  brought  up  through  the  office  of  the  Queen's  Benq}^, 
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nexed  should  form  part  of  the  policy,  which  rules,  so  far 
as  material,  were  as  follows : 

'*1.  That  the  members  of  this  association  shall  severally, 
not  jointly  or  in  partnership,  nor  the  one  for  the  other  of 
them,  but  each  only  in  his  own  name,  insure  each  other' s 
ships,  or  shares  of  ships,  from  certain  dates  in  each  year, 
against  all  losses,  perils  and  damages  whatsoever. 

^^2.  That  the  committee  for  superintending  the  affairs  of 
this  association  meet  once  in  every  three  months,  or  oftener 
if  required,  to  examine  and  decide  on  claims ;  and  no  mem- 
ber thereof  shall  act  as  such  in  the  settlement  of  his  own 
average  or  loss. 

"4.  The  manager  is  empowered  to  levy  contributions  of 
one-fourth  part  of  the  estimated  premium,  which  shall  be 
drawn  for  at  two  months'  date  from  certain  dates  in  each 
year,  such  premiums  of  insurance  to  form  a  fund  for  the 
payment  of  claims.  Provided  always,  that  if  the  losses 
and  expenses  exceed  the  amount  of  premiums  so  realized, 
the  deficiency  shall  be  made  good  by  an  additional  per- 
centage on  the  premiums  to  be  drawn  lor,  as  the  committee 
may  determine.  But  should  the  premiums  so  realized  ex- 
ceed the  losses  and  expenses  incurred,  then  the  surplus  to 
be  proportionately  returned. 

"6.  That  the  manager's  drafts  on  any  member  of  this 
association  for  his  proportion  of  the  annual  estimated  pre- 
mium and  for  any  additional  percentage  thereon  shall  be 
duly  accepted  and  punctually  paid  when  due,  and  if  anv 
member  shall  neglect,  omit,  or  refuse  to  accept  any  such 
47]  draftfii  or  to  pay  his  contributions  *thereto,  his  respec- 
tive ship  or  ships  shall  cease  to  be  insured  in  or  by  this 
association,  and  he  shall  thenceforth  forfeit  all  claims  for 
or  in  respect  of  any  loss  or  average  under  his  policy  or 
policies  effected  therein,  and  the  manager  is  hereby  author- 
ized and  empowered  to  sue  for  the  amount  due  from  any 
defaulting  member,  and,  if  not  recovered,  the  loss  shall  be 
borne  proportionately  by  all  the  members." 

Averment  that  the  plaintiff  is  the  manager  referred  to  in 
the  rules,  and  that  being  such  manager  he  levied  contribu- 
tions for  the  year  ending  on  the  20th  of  February,  1874, 
and  afterwards  it  was  found  that  the  losses  and  expenses 
for  the  said  year  exc^ded  the  amount  of  premiums  so 
realized,  and  thereupon  it  became  necessary  that  the  defi- 
ciency should  be  made  good  by  an  additional  percentage  on 
the  premiums  to  be  drawn  for  as  the  committee  might  de- 
termine. And  thereupon  the  committee  declared  that  the 
manager  should  draw  on  the  members  in  accordance  with 
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rule  4,  and  among  others  on  the  defendant  for  his  propor- 
tion of  two  additional  calls  of  one-fourth,  and  also  of 
one-half  of  the  eslimated  premium  respectively.  And  after- 
lyards  the  plaintiff  drew  on  the  defendant  as  such  member 
as  aforesaid  for  certain  amounts,  to  wit,  £7  10^.  and  £16, 
"being  one-fourth  and  one-half  respectively  of  the  defen- 
dant s  estimated  premium  ;  and  all  things  happened,  and 
all  times  elapsed,  and  all  conditions  were  fulfilled  necessary 
to  entitle  the  plaintiff  to  have  the  said  drafts  accepted  by, 
and  the  amounts  paid  by,  the  defendant.  Yet  the  defen- 
dant did  not  accept  the  said  drafts,  and  did  not  pay  the 
said  amounts. 

Demurrer  and  joinder. 

The  court  gave  judgment  for  the  defendant,  that  the 
declaration  was  bad  in  substance. 

On  error  by  the  plaintiff, 

Maclachlan  and  Lav/yon^  for  the  plaintiff :  The  plain- 
tiff is  entitled  to  sue.  This  is  not  an  action  for  a  loss,  but 
an  action  founded  on  the  contract  between  the  plaintiff  and 
defendant.  There  are,  in  iact,  two  contracts,  that  of  un- 
derwriting between  the  defendant  and  the  members,  and 
another  between  the  manager  and  the  person  insured  to 
abide  by  the  rules  set  out. 

[*LoRD  Cairns,  C:  Must  not  in  legal  effect  the  con-  r4:8 
tract  be  read  as  though  it  said  "the  plaintiff  taking  no  lia- 
bility on  himself  ?"] 

The  consideration  for  the  contract  with  the  plaintiff  is 
that  he  would  subscribe  the  policy,  and  this  he  has  done, 
and  as  the  adequacy  of  the  consideration  cannot  be  looked 
into,  this  is  sumcient.  On  the  demurrer  to  the  declaration 
the  express  contract  contained  in  it  is  admitted.  In  Oray 
V.  Tear  son  (*)  the  question  arose  on  a  count  for  money  paid 
and  on  accounts  stated,  and  in  that  case  the  plaintm  was 
either  a  mere  volunteer  or  else  he  was  suing  as  a  public 
oflBcer.  Secondly,  it  must  be  taken  on  the  declaration  that 
all  the  members  signed  the  policy. 

J.  Brovm^  Q.C.,  and  F.  Turner^  for  the  defendant,  were 
not  called  upon. 

Lord  Cairks,  C.  :  It  is  quite  unnecessary  to  advert  to 
the  second  point  raised,  because  it  appears  to  me  that  the 
first  objection  is  sufficient  to  dispose  of  the  case.  The, dec- 
laration states  a  policy  of  insurance,  in  which  the  defendant 
is  the  person  insurea,  and  the  British  Marine  Insurance 
Association  are  the  insurers  and  underwriters.  The  policy 
was  signed  on  their  behalf  by  their  manager,  and  there  is  a 

(')  Law  Rep.,  6  C.  P.,  668. 
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rule  which  professes  to  authorize  the  manager  to  sue  the 

})ersons  insured  for  contribution  in  case  of  deficiency  of 
unds.  If  the  matter  stopped  there,  that  would  amount 
simply  to  an  attempt  by  an  unincorporated  company  to  au- 
thorize their  manager  to  sue  on  their  account.  Such  an 
agreement  to  authorize  an  agent  to  sue  on  behalf  of  the 
partnership  is  a  contract  that  the  law  does  not  recognize. 
Jixxt  it  is  argued  that  the  averments  in  the  declaration 
amount  to  this,  that  there  was  a  consideration  passing  be- 
tween the  manager  and  the  person  insured,  who  agreed  that 
if  the  manager  would  underwrite  and  sign  the  policy,  he, 
the  person  insured,  would  agree  to  be  bound  by  and  obey 
the  rules  of  the  company.  Now  let  us  see  how  the  aver- 
ments stand  on  that  point.  The  declaration  says  that  the 
plaintiff  subscribed  the  policy  on  behalf  of  the  several 
m.ember:s  of  the  British  Marine  Mutual  Insurance  Associa- 
tion, every  member  bearing  his  equal  proportion  according 
to  the  sums  mutuallv  insured  therein,  and  that  he  did  so  in 
49]  consideration  of  the  ^defendant's  agreeing  to  comply 
with  the  rules.  This  is  an  averment  that  the  defendant 
agreed  to  comply  with  the  rules  in  consideration  of  the 
plaintiff  subscribing  the  policy,  not  on  his  own  behalf,  but 
on  that  of  the  members  of  the  association,  and  so  that  his 
signature  should  not  be  taken  to  import  any  personal 
liability,  but  simply  to  operate  against  the  members.  If 
so,  no  consideration  is  stated.  The  engagement  would 
be  on  behalf  of  the  principals,  and  not  on  behalf  of  the 
agent,  and  therefore  no  consideration  is  shown  on  which 
the  agent  can  sue.  The  judgment  must,  therefore,  be  af- 
firmed. . 

Lord  Coleridge,   C.J.,  Baggallay,   J. A.,  and  Bram- 
WELL,  B.,  concurred. 

Judgment  affirmed. 

Solicitors  for  plaintiff :  Stocken  &  Jujyp. 
Solicitors  for  defendant :  Keene  &  Mar  stand. 


[Law  Reports,  1  Queen's  Bench  Division,  66.] 
Nov.  10,  1876. 

65]   *The  School  Board  for  London,  Appellants;  The 
Vestry  of  St.  Mary,  Islington,  Respondents. 

Metropolis  Local  Management  Act  (18  <l&  19  Vict.  c.  120),  m.  106,  250 — "  Bouses 
forming  a  Street  ** — "  Owner," 

The  vestry  of  a  metropolitan  parish,  having  paved  a  new  street,  nnder  18  <&  19 
Vict.  c.  120,  s.  106,  assessed  the  Loudon  School  Board,  in  respect  of  a  school-house. 
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as  being  "  owners "  of  one  of  "  the  houses  forming  the  street,*'  Tlie  school-honse 
did  not  immediately  front  the  street,  but  stood  back  from  it  some  seventy  or  eighty 
feet,  in  a  large  vanf,  the  whole  area  being  about  29,600  square  feet.  There  was  a  row 
of  eleven  small  houses  (with  gardens  at  the  back  of  them)  between  this  area  and  the 
street ;  but  the  only  access  to  the  school  was  by  a  private  passage  which  ran  along 
one  side  of  the  last  house  and  garden  into  the  school-yard,  with  gates  opening  from 
the  street  in  question;  the  width  of  the  passage  being  twenty  feet  and  the  length 
about  sixty-four  feet : 

Hddy  that  the  school-house,  though  not  actually  one  of  the  houses  "  forming  the 
street,**  yet  practically  formed  part  of  it,  within  s.  106. 

Baddelev  v.  GingeU(\  Ex.,  819;  17  L.  J.  (Ex.),  63),  followed. 

Htld^  also,  that  the  school  board  were  "owners"  within  the  definition  in  s.  260  of 
18  4k  19  Vict  c.  120. 

Case  stated  by  justices  of  the  county  of  Middlesex,  under 
20  &  21  Vict.  c.  43. 

A  complaint  was  made  by  the  respondents,  the  Vestry  of 
the  parish  of  St.  Mary,  Islington,  against  the  appellants, 
the  School  Board  for  London,  for  that  the  board, — being 
the  owners  of  the  house  numbered  127  and  of  the  schools 
in  Cottenham  Road,  which  house  and  schools  abut  on 
and  form  part  of  the  Cottenham  Road,  being  a  new  street, 
within  the  meaning  of  18  &  19  Vict.  c.  120,  "An  act  for  the 
better  Local  Management  of  the  Metropolis,"  and  also  the 
several  Amendment  Acts  of  21  &  22  Vict.  c.  104,  and  25  & 
26  Vict.  c.  102,  which  has  been  laid  out  by  the  orders  of  the 
vestry, — have  not  paid  to  the  vestry  the  sum  of  £261 1^., 
being  the  proportion  of  the  estimated  expense,  as  determined 
by  the  surveyor  of  the  vestry  to  be  paid  by  the  board,  for 
providing  and  laying  the  pavement  and  making  the  road,  in 
respect  of  the  house  and  schools  of  wMch  the  school  board 
are  owners. 

The  complaint  was  made  against  the  api)ellants  under 
s.  105  of  the  Metropolis  Management  Act,  1855  (18  &  19 
Vict.  c.  120),  and  s.  77  of  the  Metropolis  Management 
Amendment  Act,  1862  (25  &  26  Vict.  c.  102). 

*Bv  18  &  19  Vict.  c.  120,  s.  105,  the  vestry  or  district  [66 
board  may  under  given  circumstances  pave  a  new  street ;  • 
"and  the  owners  oi  the  houses  forming  such  street  shall  on 
demand  pay  to  the  yestry  or  board  the  estimated  expenses 
of  providing  and  laying  such  pavement,  such  amount  to  be 
determined  by  the  surveyor  for  the  time  being  of  the  vestry 
or  board." 

By  25  &  26  Vict.  c.  102,  s.  77,  where  the  vestry  jor  board 
shail  pave  a  new  street  under  the  powers  of  s.  105,  "the 
owners  of  the  land  bounding  or  abutting  on  such  street  shall 
be  liable  to  contribute  to  the  expenses  of  paving  the  same, 
as  well  as  the  owners  of  houses  therein,  provided  that  it 
shall  be  lawful  for  the  vestry  or  board  to  charge  the  o>/^ers 
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of  land  in  a  less  proportion  than  the  owners  of  house  prop- 
erty, should  they  deem  it  just  and  expedient  so  to  do.^' 

At  the  hearing  of  the  complaint  it  was  admitted  on  be- 
half of  the  appellants  that  they  are  the  owners  of  the  house 
No.  127  Cottenham  Road,  and  land  and  school  buildings 
in  the  rear  of  that  house  and  other  houses  in  that  road ; 
that  the  resolutions  of  the  respondents  that  Cottenham 
Boad  be  made  and  paved  under  the  authority  of  s.  105,  and 
that  the  owners  of  the  houses  and  land  forming  or  abutting 
on  such  street  should  pay  the  amount  of  the  cost  of  making 
such  street  according  to  the  estimate  determined  by  the  sur- 
veyor of  the  vestry  were  duly  passed;  that  the  sum  of 
£261 1^.  was  duly  demanded  of  them ;  and  that  they  had 
refused  to  pay  the  same. 

The  school- buildings  and  land  consist  of  an  area  of  about 
29,500  square  feet,  being  in  general  shape  nearly  a  rectangu- 
lar parallelogram,  the  length  (speaking  generally),  from 
east  to  west,  was  205  feet,  and  the  width  an  average  of  132 
feet.  The  school-buildings  occupy  the  north-western  corner 
of  the  area,  the  rest  being  open  yard  or  playground.  Im- 
mediately to  the  south  of  this  area,  and  between  it  and  Cot- 
tenham jRoad,  is  a  row  of  eleven  small  houses,  with  a  garden 
or  yard  at  the  back  of  each.  These  houses  front  imme- 
diately upon  Cottenham  Road ;  the  length  of  the  frontage 
being  184^  feet,  with  a  passage  at  the  east  end  of  20^  feet, 
and  the  depth  to  the  back  of  the  yards  about  64  feet.  The 
most  eastern,  house  of  the  row  is  the  house  No.  127,  belong- 
ing to  the  appellants.  On  the  east  side  of  this  house  is  a 
gassage  way,  20J  feet  wide  and  64  feet  long,  leading  from 
7]  Cottenham  Road  into  the  east  end  of  *the  school-yard 
or  playground,  and  so  to  the  school-buildings.  This  pas- 
sage is  inclosed  and  shut  oflf  from  the  street  by  gates  under 
the  control  of  the  appellants.  There  is  no  access  to  the 
.school-buildings  except  through  this  passage. 

The  house  No.  127  is  let  to  a  tenant,  and  has  no  connec- 
tion with  the  school-buildings. 

In  December,  1873,  the  respondents  resolved  that  the  Cot- 
tenham Road  be  laid  out  as  a  new  street  under  the  provisions 
of  the  said  acts,  and  the  amount  of  the  estimated  cost  thereof, 
as  apportioned  on  the  appellants,  was  £10  145.  9rf.,  as  the 
owners  of  the  house  No.  127  in  that  street,  and  £250  6s.  3d. 
as  the  owners  of  the  land  and  school-buildings  in  the  rear, 
and  of  the  land  forming  the  passage  or  entrance  from  the 
street  to  the  school-house,  as  forming  part  of  and  abutting 
on  the  said  street. 

It  was  stated  on  behalf  of  the  respondents,  and  admitted 
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by  the  appellants,  that  the  school-buildings  and  land  in 
question  are  assessed  to  the  parochial  rates  as  being  in  Cot- 
tenham  Boad,  and  that  no  appeal  has  been  made  against 
such  assessment. 

It  was  contended  on  behalf  of  the  respondents  that,  under 
the  authority  of  s.  105  of  the  Metropolis  Management  Act, 
1855,  it  is  in  the  discretion  of  the  surveyor  of  the  vestry  for 
the  time  being  to  determine  the  amount  of  the  estimated 
expenses  of  making  any  new  street,  and  in  the  discretion  of 
the  vestry  to  determine  how  the  proportion  in  which  such 
expenses  should  be  assessed  on  the  owners  of  the  different 
houses  forming  such  street,  or  of  the  land  abutting  thereon, 
shall  be  calculated  by  resolving  that  the  proportions  in  which 
each  such  owner  should  be  assessed  should  be  aflixed  either 
by  the  amount  of  the  assessment  of  the  parochial  rates,  or  by 
the  length  of  frontage  to  the  street  of  each  house  or  piece  of 
land,  or  by  any  other  method  that  may  appear  equitable  to 
the  said  vestry,  according  to  the  circumstances  of  each  par- 
ticular case,  and  that  it  waa  not  within  the  power  of  the  jus- 
tices to  interfere  with  or  review  the  acts  of  the  vestry  or 
surveyor  in  that  behalf. 

It  was  admitted  by  both  parties  that,  in  the  calculation  of 
the  proportion  of  the  cost  of  making  the  street,  the  same 
was  made  not  on  the  length  of  the  frontages  to  the  street, 
but  on  the  assessment  of  the  respective  properties  to  the 
parochial  rates. 

*It  was  contended  by  the  appellants  that  they  were  [68 
not  liable  for  the  rate  as  levied  on  the  said  schools  and  land, 
as  they  were  not,  as  owners  of  the  said  schools  and  land, 
owners  of  "houses  forming  the  street"  within  the  meaning 
of  18  &  19  Vict.  c.  120,  s.  105,  and  that  if  they  were  liable 
at  all,  they  were  only  liable  for  a  rate  levied  m  respect  of 
frontage. 

Under  these  circumstances,  the  justices  considered  that 
the  appellants  came  within  the  provisions  of  the* above 
sections,  and  that  the  respondents  were  entitled  at  their 
discretion  to  apportion  the  cost  either  in  proportion  to  the 
assessment  of  the  properties  or  according  to  frontage.  They 
therefore  made  an  order  upon  the  appellants  for  the  pay- 
ment of  the  sum  of  £261  Is. — viz.,  £10  14^.  9d.  in  respect  of 
the  house  No.  127  in  Cottenham  Road,  and  £250  6^.  Sd.  in 
respect  of  the  school-buildings — ^as  the  proportion  of  the 
estimated  expense  of  providing  and  laying  the  pavement 
and  making  the  road  in  the  new  street. 

The  question  for  the  court  is  whether  the  appellants,  as 
owners  of  the  land  and  school-buildings,  are,  as  owners  of 
15  Eng.  Ri:p.  24 
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a  house  forming  such  new  street  within  the  meaning  of  18  & 
19  Vict.  c.  120,  s.  105,  or  under  25  &  26  Vict.  c.  162,  s.  77, 
as  owners  of  land  abutting  on  such  new  street,  liable  to  be 
rated  for  the  making  of  the  street ;  and  if  they  are,  whether 
the  rate  or  amount  should  be  assessed,  at  the  discretion  of 
the  respondents,  upon  the  amount  of  the  frontage  or  upon 
the  ratable  value  of  the  land  and  school-buildings. 

If  the  court  shall  decide  in  the  affirmative,  the  order  for 
the  payment  of  the  whole  amount  claimed  by  the  respon- 
dents IS  to  be  carried  into  efEect. 

If  the  court  shall  decide  otherwise,  an  order  is  to  be  made 
for  payment  of  the  sums  offered  to  be  paid  by  the  appel- 
lants, that  is  to  say,  £10  14^.  dd.  in  respect  of  the  house 
No.  127  Cottenham  Road,  and  the  sum  of  £10  14^.  Qd.  in 
respect  of  the  adjoining  piece  of  land  or  passage  way,  or 
sucn  other  order  to  be  made  as  may  be  directed  by  the  court. 

Nov.  6,  10.  Sir  IT.  JaTnes,  Q.C.  (with  him  Marrioti),  for 
the  appellants :  By  s.  105  of  18  &  19  Vict.  c.  120,  when  a 
Bew  street  is  to  be  paved,  the  expenses  are  to  be  borne  by 
"the  owners  of  the  houses  forming  such  street;"  and  by 
69]  s.  250,  '* owner"  "shall  .  .  .  *mean  the  person  for  the 
time  being  receiving  the  rack-rent  of  the  lands  or  premises 
in  connection  with  which  the  said  word  is  used,  whether  on 
his  own  account  or  as  acent  or  trustee  for  any  other  person, 
or  who  would  receive  the  same  if  such  lanas  or  premises 
were  let  at  a  rack-rent."  By  s.  77  of  25  &  26  Vict.  c.  102, 
"the  owners  of  the  land  bounding  or  abutting  on  such  street 
shall  be  liable  to  contribute  towards  the  expenses,  as  well 
as  the  owners  of  houses  therein ;"  but  the  vestry  or  board 
have  a  discretion  to  charge  the  owners  of  land  in  a  less  pro- 
portion. First,  the  school  board  are  not  "owners"  at  all 
within  the  definition. 

[Thesiger^  Q.C,  contra :  This  point  was  not  intended  to 
be  raised ;  the  only  c[uestion  is  whether  the  school-house  is 
so  situate  as  to  be  within  s.  105.] 

In  the  Plumstead  Board  of  Works  v.  British  Land  Co.{')y 
in  the  Exchequer  Chamber,  Lord  Coleridge,  C.  J.,  after  citing 
Angell  v.  Paddington  Q,  uses  language  which  shows  that 
when  the  house  or  land  cannot  be  let  at  a  rack-rent,  the 
trustees  are  not  owners  within  s.  105. 

[CocKBURN,  C.  J. :  If  that  case  goes  the  length  of  deciding 
that  wherever  houses  in  a  street  are  vested  in  persons  so 
that  they  cannot  let  the  premises,  but  must  occupy  them 
for  the  purposes  of  the  trust,  they  are  not  owners  within 
the  statute,  I  can  only  say  that  I  am  bound  by  the  decision, 

(')  Law  Rep.,  10  Q.  B.,  2U3.  («}  Law  Rip.,  3  Q.  B.,  714. 
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being  in  the  Exchequer  Chamber,  but  I  cannot  accede  to 
the  reasoninff. 

Mellor,  J.:  Cannot  the  school  board,  supposing  thev 
found  these  premises  not  convenient,  have  another  school- 
house  elsewhere,  and  let  these  premises  for  some  other  pur- 
pose ?] 

So  long  as  the  building  is  used  as  a  school-house  thev 
cannot  let  it ;  but  it  must  be  admitted  that  by  s.  22  of  33  & 
34  Vict.  c.  75,  they  seem  to  have  the  same  power  as  to  sale, 
leasing,  and  exchange  as  the  charity  commissioners. 

I  [CocKBURN,  C.J.:    Leasing  must  mean  leasing  at  a  rack- 

rent.] 

Secondly,  on  the  main  question,  it  is  impossible  to  say 
that  the  school-house  is  one  of  the  houses  forming  the  street 
called  Cottenham  Boad  within  s.'106,  or  that  the  area  of 
ground  in  which  it  is  situate  is  land  bounding  or  abutting 
on  the  street  within  s.  77.  The  passage,  no  doubt,  may  be 
land  within  s.  77 ;  but  the  *respondents  have  assessed  [70 
the  school-house  and  the  large  plot  of  land,  and  the  ques- 
tion is,  whether  that  is  right.  How  can  this  school-house 
be  said  to  form  the  street  when  there  are  houses  which  form 
the  street  between  it  and  the  street  ? 
The  Coubt  then  called  upon 

Thesiger^  Q.C.  (with  him  Besley\toT  the  respondents : 
The  first  point  was  not  intended  to  be  left  open,  otherwise 
the  power  of  the  board  as  to  leasing  would  nave  been  set 
out  in  the  case.  The  court  has,  however,  disposed  of  the 
point ;  and  if  any  authority  were  wanting,  the  case  of  Bow- 
ditch  V.  Wakefield  Local  Board  (*)  is  expressly  in  point, 
that  the  school  board  are  ''owners"  within  ss.  105  and  250. 
On  the  real  point  the  respondents  rely  mainly  on  s.  105,  and 
contend  that  this  school-house  is  a  house  forming  a  street 
within  the  meaning  of  that  section.  A  priori^  the  Legisla- 
ture would  intend  that  the  owners  of  house  property  bene- 
fited by  the  paving  of  the  street  should  contribute  to  the 

i  expenses ;  and  as  the  only  access  to  the  school  is  by  this 

passage  fro'm  this  particular  street,  it  is  clear  that  as  much 
benefit  is  derived  by  the  house  from  the  paving  of  the  street 
as  if  the  house  fronted  entirely  on  the  street. 

[Mellor,  J.:  That  argument  would  make  all  the  cham- 
bers in  the  Inner  or  Middle  Temple  form  part  of  Fleet  Street, 
although  there  is  but  one  set  of  chambers  actually  fronting 

I  the  street.] 

I  '    That  is  a  very  different  case  from  the  present.     Here  there 

I  is  but  one  private  entrance  to  a  single  house  ;  just  as  is  the 

0)  Law  Rei>.,  6  Q.  B.,  6G7. 
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case  with  many  of  the  hotels  in  Paris,  and  some  of  the 
large  mansions,  such  as  that  of  the  Duke  of  Westminster, 
in  London,  where  there  is  an  entrance  fronting  the  street 
much  narrower  than  the  house  which  stands  back  from  the 
street.  That  house  may  well  be  said  to  form  part  of  the 
street,  although  the  case  would  be  ver^  different  as  to  the 
houses  similarly  situate  in  a  court  with  a  public  entrance 
from  the  street.  It  may  be  observed  in  support  of  this  view 
that  actual  frontage  is  not  the  criterion,  and  that  the  mode  j 

of  rating  is  left  open  to  the  vestry  and  cannot  be  reviewed :  j 

Neshitt  V.  Oreenwich  Board  of  Works  (*) ;  and  to  charge 
the  expenses  in  proportion  to  the  ratable  value  seems  a 
iuster  mode  of  assessment  than  charging  in  proportion  to  the 
711  mere  frontage.  Practically^,  then,  and  in  *accordance 
witJi  principle,  and  in  the  sense  intended  by  the  Legislature, 
the  school  is  within  s.  106,  and  forms  part  of  the  street. 
This  was  the  principle  of  the  decision  in  BaddeUy  v.  Oiii- 
gell  (').  The  act  there  in  question  gave  power  to  impose  a 
rate  for  the  paving  of  streets  in  the  district  upon  the  inhab- 
itants of  houses  and  other  buildings  ^'situate  or  being 
within  the  streets,"  and  the  premises  in  question  were  sit- 
uate with  regard  to  the  street  to  be  paved  almost  precisely 
as  the  present,  except  that  the  passage  was  not  more  than 
half  the  width  of  tne  present,  and  there  was  more  than  one 
house  or  building  at  the  back.  There  were  also,  with  excep- 
tion of  the  opemng  for  the  gateway,  houses  fronting  the 
street  between  it  and  the  houses  to  be  rated.  The  arguments 
were  similar  to  the  present,  that  the  house  and  buildings  in 
question  were  not  "within  the  street;"  and  the  argument 
contra,  on  which  the  court  acted,  was  that  the  principle  of 
the  enactment  was  that  the  Legislature  intended  that  those 
who  got  the  benefit  should  contribute  towards  the  expense 
of  paving  the  streets ;  and  the  court  held  that  the  house  and 
buildings,  though  not  entirely,  were  practically  within  the 
street  for  the  purposes  of  the  act,  although  the  passage,  as 
here,  was  the  only  part  of  the  premises  actually  fronting  or 
abutting  on  the  street.  [The  learned  counsel  then  read  at 
length  the  arguments,  and  dicta,  and  judgments  in  that 
case.]  The  principle,  therefore,  of  that  decision  seems  to 
apply  directly  to  the  present  case.  Just  as  the  passage 
there  made  the  whole  premises  "within  the  street"  for  the 
purposes  of  that  act^  so  the  passage  here  makes  the  school- 
house  part  of  the  street  within  the  meaning  of  this  act('). 

{})  Law  Rep.,  10  Q.  B.,  465.  Beems  to  have  treated  •*  houses  forming 

(«)  1  Ex.,  319;  17  L.  J.  (Ex.).  68.  such  street"  in  s.  105  of  18  A   19  Vict. 

(")  The  legislature,  in  the  two  statutes    c.  120,  as  equivalent  to  "  houses  in,"  or 
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[He  also  cited  the  iudgment  of  Quain,  J.,  in  >8if.  Mary^ 
Islington^  v.  Barrett  {^\  Holroyd,  tf.'s,  judgment  in  Doe  d. 
Humphreys  v.  Moberisi^)^  and  definition  of  "street"  in 
s.  260  of  18  &  19  Vict.  c.  120.] 

Marriott  in  reply :  But  for  the  case  of  Baddeley  v. 
GingelH^)  the  argument  for  the  respondents  would  be  alto- 

S ether  wanting  m  ^authority.  But  the  words,  "the  [72 
ouses  within  the  street,"  are  very  diflfereijt  from  "  the 
houses  forming  the  street"  (*).  In  former  statutes,  in  pari 
Trutteria^  the  words  had  been  "fronting,"  or  "  bounding  or 
abutting  on ; "  "  forming  the  street,"  no  doubt,  was  intended 
to  have  the  same  meaning. 

[CocKBURN,  C.J.:  The  inference  is  rather  the  other  way, 
that  the  words  "forming  the  street "  were  intended  to  have 
a  different,  and  ;perhaps  a  wider,  meaning.] 

The  widest  definition  is  given  to  the  word  "  street"  in  the 
interpretation  clause,  s.  250 ;  and  if  houses  situate  like  the 

S resent  had  been  intended  to  be  included  as  in  a  street,  some 
efinition  which  would  include  them  would  have  been  given. 
It  is  putting  the  greatest  violence  on  language  to  say  that  a 
house  whicn  is  wholly  shut  out  from  the  street,  having 
houses  fronting  the  street  interposed  between  it  and  the 
street,  is  one  of  the  houses  forming  the  street,  merely  be- 
cause it  has  a  passage  of  twenty  feet  opening  into  the  street. 
It  is  to  be  observed  that  this  passage  does  not  open  imme- 
diately upon  the  school-house ;  the  passage  opens  into  one 
end  of  the  large  yard,  and  the  house  is  at  the  other  end  of 
the  yard,  behind  the  last  of  the  eleven  houses  in  front. 

CocKBUEN,  C.J.:  I  think,  upon  the  whole,  the  rate  must 
be  upheld.  I  own  that  my  mind  has  fluctuated  very  much 
in  the  course  of  the  discussion,  and  I  by  no  means  intend  to 
say  that  at  this  moment  my  view  of  the  matter  is  free  from 
doubt.  Upon  the  whole  I  think  the  reasons  which  influence 
us  in  upholding  this  rate,  and  in  putting  the  construction 
upon  the  act  of  Parliament  which  we  are  prepared  to  do, 
are  sound.  The  words  are  "the  houses  forming  such  street." 
I  think  it  must  be  admitted  it  is  not  open  to  contest  that  a 
house,  standing  in  the  position  which  this  school  occupies, 
does  not  physically  and  actually  form  part  of  the  street, 
taking  "street"  in  the  sense  in  which  I  think  it  ought  to 
be  taken,  namely,  one  of  the  houses  between  which  the 

"  within  Boch  street,"  for  in  s.  77  of  25  A  (»)  Law  Rep.,  9  Q.  B.,  at  p.  288. 

26  Vict.  c.  102,  after  referring  to  s.  105  («)  5  B.  <k  Aid.,  411. 

the  owners  of   the    land    boandinff    or  (*)  1  Ex.,  319;  17  L. J.  (Ex.),  63. 

abutting  on  such  street  are  made  liable  to  (*)  See  note  (2),  afUe,  p.  71. 

contribute,   "as   well  as  the  owners  of 

bouses  Uiertin.^* 


190  QUEEN'S  BENCH  DIVISION.  [L.  R 

1875  London  School  Board  v.  St.  Mary,  Islington. 

part  to  be  paved  is  situate, — supposing  that  it  is  a  street 
formed  of  opposite  rows  of  houses ;  or,  if  it  be  not,  then 
that  part  which  is  occupied  by  the  highway,  as  distinguished 
from  the  houses.  I  think  it  cannot  De  said  that  physically 
73]  and  actually  a  Jiouse  *standing  in  the  position  of  this 
school  can  form  part  of  the  street.  But  looking  to  what  I 
cannot  help  thinking,  amid  the  varying  terms  and  varying 
phraseology  of  these  acts,  was  the  intention  of  the  Legisla- 
ture, we  are  entitled  to  say  that  the  houses  may  construc- 
tively form  part  of  the  street  which  physically  is  not  in- 
cluded by  them.  The  case  of  Baddeley  v.  Oingell  (*)  is  not 
immediately  and  directly  in  point,  because  the  words  of  the 
two  acts  of  Parliament  are  not  identical,  but  I  cannot  help 
thinkine  that,  practically,  whether  a  house  is  said  to  be 
within  tne  street  or  in  the  street,  or  spoken  of  as  forming 
part  of  the  street,  it  all  means  one  and  the  same  thing.  We 
must  look  at  the  justice  and  the  equity  of  the  case,  and 
consider  whether  a  person  being  the  owner  of  premises  so 
circumstanced  should  be  made  to  contribute  to  the  paving 
of  the  street,  it  being  clearly  the  intention  of  the  Legislature 
that  the  owners  of  property  immediately  contiguous  to  the 
highway  to  be  paved,  and  forming  part  of  the  street  of 
wjiich  that  also  forms  part,  shall  pay,  upon  the  assumption 
that  they  personally   are  benented  by  ha;Ving  put   iuto 

E roper  order  the  street  which  affords  them  access  to  their 
abitation  and  premises.  That  being  so,  it  matters  nothing 
in  point  of  the  justice  of  the  case  that  the  house,  instead  of 
actually  fronting  the  street,  stands  in  the  rear  of  the  street, 
if  it  has  its  access  from  the  street.  It  is  the  benefit  of  access 
to  the  premises  which  must  be  supposed  to  be  the  founda- 
tion of  the  liability  which  the  Legislature  thinks  fit  to  im- 
pose. It  is  essential  to  you  to  have  premises  to  which  the 
access  is  from  that  part  of  the  street  which  is  called  high- 
way ;  it  is  essential  to  you  that  you  should  have  that  street 
well  paved,  and  you  get  access ;  it  matters  nothing  prac- 
tically whether  your  front  door  opens  actually  on  to  the 
street,  or  whether  you  go  up  a  passage  to  get  to  your  front 
door,  you  equally  ^et  the  benefit  of  the  street  every  time, 
whether  on  toot  or  m  a  carriage,  you  make  use  of  the  street 
as  an  access  to  your  house.  That  being  so,  although  I  agree 
in  the  strict  sense  of  the  term  this  school  does  not  actually 
form  part  of  the  street,  I  think  constructively  it  does  within 
what,  as  I  imagine,  must  have  been  the  view  of  the  Legisla- 
ture.    The  old  acts  had  the   term  "fronting  the  street." 

0)  I  Ex.,  819 ;  17  L.  J.  (Ex.),  68. 
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That  has  been  omitted,  and  the  words  ^*  forming  the  street" 
substituted.  I  think,  therefore,  that  we  may  put  a  large 
*and  liberal  construction  upon  these  terms,  and  hold  (74 
that  constructively  this  house  forms  part  of  the  street.  For 
all  practical  purposes,  with  regard  to  postal  matters,  and 
things  of  that  sort,  it  would  be  deemed  to  be  a  house  in  the 
street.  I  can  conceive  that  there  might  be  behind  part  of 
the  houses  which  front  to  the  street  valuable  property,  access 
to  which  would  be  all-important  to  the  owner.  The  state  of 
the  street  out  of  which  he  gets  to  his  premises  may  be  all- 
important  to  him,  yet  if  the  argument  against  this  rate 
were  upheld,  he  would  be  relieved  from  ail  contributions 
towards  that  which  is  a  matter  of  common  concern,  and 
from  which  he,  in  common  with  the  rest,  derives  a  benefit. 
I  was  very  much  staggered  at  first  with  the  consideration, 
that  there  are,  as  every  one  knows  who  walks  along  the 
streets  of  London,  a  great  many  courts,  access  to  which  is 
from  the  main  street,  but  if  you  go  into  them  you  will  find 
that  in  these  courts  is  a  congeries  of  buildings  of  various 
forms  and  shapes,  quite  distinct  from  and  independent  of  the 
street.  I  do  not  tnink,  where  you  have  got  an  old-estab- 
lished court,  the  access  to  which  from  the  street  is  common 
to  the  public,  open  to  everybody  who  likes  to  go  in,  that 
that  would  fall  within  this  category.  If  it  did,  I  should 
hesitate  to  put  the  construction  upon  the  act  which  I  am 
now  prepared  to  put ;  I  do  not  think  it  applies  to  courts  of 
that  description.  Here  we  are  dealing  with  private  prop- 
erty. The  access  here  is  by  a  private  way.  It  has  never 
been  constituted  a  public  thoroughfare,  and  perhaps  never 
may  be.  It  is  a  private  access  to  private  property,  and  this 
private  access,  to  my  mind,  is  the  same  thing  as  though  the 
front  door  opened  upon  the  street.  If  the  front  door  stood 
where  the  private  passage  does,  and  the  rest  of  the  house 
stood  behind  the  houses  which  otherwise  form  the  street,  I 
think  the  case  would  be  clear.  The  house  would  in  that 
sense  front  the  street,  and  might  well  be  said  to  form  part 
of  the  street.  I  do  not  think  it  does  so  the  less  because, 
when  you  get  to  the  end  of  this  passage,  you  have  to  turn 
to  the  right  hand  or  to  the  left  to  get  to  the  front  door. 
Therefore,  thinking  we  may  put  this  construction  on  the  act 
of  Parliament,  and  without  affirming  that  a  house  in  this 
condition  is  properly  described  as  forming  part  of  a  street, 
having  regard  to  the  equitable  and  just  *view  of  the  [75 
matter,  and  the  one  best  calculated  for  the  public  conven- 
ience, I  think  this  rate  should  be  upheld. 
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Mellor,  J.:  I  am  of  the  same  opinion.  I  think  this  is 
an  a  fortiori  case  to  that  of  Bddaeley  v.  Oingell  (*) ;  and, 
quite  independently  of  that  case,  I  think  I  should  be  dis- 

Josed  to  come  to  the  conclusion  at  which  my  Lord  Chief 
ustice  and  my  Brother  Quain  have  arrived.  I  cannot  help 
thinking  that  many  of  the  arguments  which  have  been  ad- 
dressed to  us  are  considerations  which  may  be  taken  into 
account  by  the  vestry  in  assessing  the  quantum  of  the  rate. 
I  think  this  school-house  may  be  said  to  form  part  of  that 
street.  It  is  true  there  is  an  inferior  building  in  front  of  it, 
and  it  is  in  a  space  behind  the  immediate  row  of  houses ; 
but  there  is  reserved  an  opening  to  the  school-house,  and 
that  is  the  only  access  to  the  school  and  school-house  prem- 
ises for  all  purposes.  I  think  they  have  the  same  benefit 
that  any  immediate  frontager  has ;  and  I  cannot  help  think- 
ing that  the  variations  in  tne  acts  of  Parliament  referred  to 
make  very  much  against  Mr.  Marriott's  argument.  I  think 
the  omission  of  the  words  "frontage"  and  "fronting  the 
street" — changing  that  expression,  and  leaving  it  out  of  an 
act  of  Parliament — is  very  strong  to  show  that  the  intention 
of  the  Legislature  was  that  a  different  construction  should  be 
put  upon  the  words  used  in  this  case  on  the  subject-matter 
to  be  provided  for.  Those  acts  of  Parliament  in  which 
various  words  are  used,  some  of  them  for  sanitary  purposes, 
and  others  for  local  government  purposes,  may  be  suffi- 
ciently clear  for  all  purposes  intended  to  be  accomplished 
by  them.  But  the  omect  of  this  act  is  for  the  first  time  to 
pave  a  street  which  has  been  formed  by  houses  built  on 
either  side,  or  both  sides ;  and  I  cannot  help  thinking  that, 
for  such  a  purpose,  it  is  reasonable  and  just  it  should  not  be 
confined  simply  to  those  who  are  actually  frontagers.  In 
one  sense  it  is  true  a  portion  of  this  property  is  frontage 
property,  because,  whatever  the  number  of  feet  may  be  by 
which  the  access  is  given  which  is  the  private  property  of 
the  school  board,  that  is  really  a  frontage,  i  am  quite 
satisfied  that  where  a  building  derives  its  access  and  the 
whole  benefit  of  the  access  from  a  street  newly  formed  and 
76]  laid  out,  it  would  not  be  *giving  full  effect  to  the  words 
"forming  the  street"  if  we  gave  it  any  other  sense  than  that 
which  we  now  do. 

I  was  struck  with  the  hardship, — ^and  that  may  be  a  ques- 
tion for  the  consideration  of  the  vestry, — that  would  arise 
supposing  a  change  of  circumstances  were  to  take  place, 
and  there  was  a  new  access  from  a  street  at  the  back  and  at 
the  side.  •   I  think  the  possibility  of  that  change  of  circum- 

(»)  1  Ex.,  819 ;  17  L.  J.  (Ex.),  63. 
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stances  might  well  be  considered  in  the  way  in  which  the 
vestry  should  assess  these  premises.  I  think  those  are  con- 
siderations which  they  mignt  well  take  into  account. 

But  upon  the  whole  of  the  circumstances,  I  have  come  to 
the  conclusion,  which  is  satisfactory  to  my  own  mind,  that 
this  is  the  true  meaning  of  the  act  of  Parliament,  and  that 
the  rate  is  properly  made. 

QuAiN,  J. :  I  am  of  the  same  opinion.  I  think  Mr.  Mar- 
riott admitted  that  unless  he  could  distinguish  this  case 
from  it,  Baddeley  v.  GUngeU  (')  is  almost  decisive  of  the  case, 
although  not  a  binding  authority  upon  us.  The  whole  ar- 
gument, as  I  understand  Sir  Henry  James  and  Mr.  Marriott,, 
went  merelv  on  the  words  "forming  the  street ;"  they  say 
that  this  school-house  does  not  form  any  part  of  the  street 
at  all,  construing  those  words  as  if  they  were  "forming  the 
line  of  the  street."  But  the  words  are  not  "forming  the 
line  of  the  street ;"  the  words  are  merely  "  owners  of  houses 
forming  the  street,"  that  is,  constitutmg  the  street  in  the 
ordinarjr  sense  of  the  word.  And  people  might  well  be  said 
to  live  in  the  street,  although  not  fronting  that  street,  if 
their  sole  access  was  from  that  street.  I  think  the  question 
of  sole  access  from  the  street  is  the  governing  idea,  whether 
we  should  say  it  is  within  the  street  or  not.  And  this  being 
a  private  access  and  a  privat^  passage  from  the  street,  it 
seems  to  me,  as  was  suggested  by  the  Lord  Chief  Justice,  to 
be  the  same  thing  as  if  they  enlarged  their  house  and 
brought  their  front  door  to  the  street,  although  the  largest 
portion  of  the  house  was  behind  and  not  immediately  front- 
ing the  street. 

For  these  reasons,  therefore,  I  think,  substantially,  and 
looking  at  the  object  of  the  act  of  Parliament,  that  people 
who  get  the  *benefit  from -the  paving  should  contribute.  [77 
The  board  get  a  material  benefit,  because  they  use  that 
street  for  their  sole  access.  I  think  substantially,  and  look- 
ing at  the  words  of  the  statute,  we  ought  to  give  a  wide  con- 
struction to  the  words,  and  therefore  uphold  this  rate. 

Judgment  for  the  responderUs. 

Solicitors  for  appellants :    Oedge^  Kirby  &  MiUett. 
Solicitor  for  respondents :    John  Layton. 

{»)  1  Ex.,  819 ;  17  L.  J.  (Ex.),  68. 
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[Law  Reports,  1  Queen's  Bench  Division,  79.] 
Dec.  14,  1875. 

79]  *Smith  V.  Cook. 

AgUtmmt — Placing  Horse  among  Homed   Cattie — Horse  gored  by  BuU — Defect  of 
Fences — lAabUity  of  Agister — Absence  of  Scienter. 

The  defendant,  an  agister  of  cattle,  placed  the  plaintiff's  horse  in  a  field  with  a 
number  of  heifers,  kn6wing  that  a  bull,  kept  on  adjoining  land,  had  several  times 
been  found  in  the  field,  and  that  there  was  no  sufficient  fence  to  keep  it  out.  He 
did  not,  however,  know  that  the  bull  was  of  a  mischievous  disposition.  The  horse 
was  gored  by  the  bull  and  killed,  and  in  an  action  against  the  defendant  for  breach 
joi  contract  to  take  reasonable  care,  the  jury  found  for  the  plaintiff : 

Held,  that  the  fact  that  the  defendant  had  no  .knowledge  of  the  mischievous  dis- 
position of  the  particular  bull  was  no  ground  for  disturbing  the  verdict,  as  such 
knowledge  was  not  essential  to  his  liability  under  his  contract  as  an  agister  to  take 
reasonable  care  of  the  plaintiff's  horse. 

Declaration  that  the  plaintiff  delivered  a  horse  to  the 
defendant  to  be  agisted,  kept,  and  taken  cai-e  of ;  that  the 
defendant  for  reward  promised  to  take  care  of  it,  but  that 
he  took  such  bad  care  of  it  that  it  was  killed. 

The  pleas  denied  the  promise  and  the  breach.  Joinder  of 
issue. 

At  the  trial  before  Blackburn,  J.,  at  the  London  sittings 
after  Hilary  Term,  1875,  it  appeared  that  the  plaintiff,  a 
farmer,  had  been  in  the  hal)lt  of  sending  horses  to  beagisted 
on  marsh  land  at  Plumstead,  Woolwich,  in  the  defendant's 
occupation.  In  June,  1874,  the  plaintiff  sent  two  horses, 
one  a  colt,  to  the  defendant's  premises.  The  colt  was 
placed  in  a  field  of  twelve  or  thirteen  acres  with  several 
neifers,  and  on  the  19th  of  July  was  found  dead,  having 
been  to  all  apj)earance  gored  by  a  bull.  There  was  a  bull 
on  land  adjoining  the  defendant's  marsh,  and  separated 
from  it  by  a  shallow  ditch.  The  defendant  knew  tnat  the 
bull  had  been  several  times  found  on  his  land,  the  ditch  not 
being  sufficient  to  keep  it  out,  but  there,  was  no  evidence 
that  the  bull  was  of  a  mischievous  disposition.  Witnesses 
were  called  by  the  plaintiff,  who  stated  that  it  was  impru- 
dent to  turn  young  horses  among  horned  cattle ;  and  wit- 
nesses for  the  defendant  stated  that  it  was  usual  to  do  so 
upon  marsh  land,  and  that  there  was  no  danger  in  such  a 
practice. 

The  learned  judge  left  to  the  jury  the  questions  whether 
the  colt  was  killed  by  the  bull,  and  whetner  the  defendant 
80]  acted  *without  reasonable  and  proper  care  in  putting 
the  colt  in  the  field  near  the  bull  and  with  the  heifers. 

The  jury  found  for  the  plaintiff,  damages  £50,   leave 
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being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 
A  rule  nisi  having  been  obtained  accordingly,  on  the 
ground  that  there  was  no  evidence  of  scienter,  and  that  such 
evidence  was  necessary  to  maintain  the  action,  or  for  a  new 
trial  on  the  ground  that  the  verdict  was  against  the  weight 
of  evidence. 

Bray  {Murphy^  Q.C.,  with  him),  showed  cause :  The 
plaintiff  is  entitled  to  retain  the  verdict.  Proof  of  the 
scienter  is  unnecessary.  The  action  is  not  founded  upon 
any  breach  of  duty  on  the  part  of  the  defendant  as  the 
owner  of  a  mischievous  animal;  the  relation  between  the 
plain tiflf  and  him  was  that  of  bailor  and  bailee,  and  the  ac- 
tion is  founded  on  contract.  The  defendant's  contract  is  to 
take  reasonable  care  ;  he  measures  the  risk  from  various 
quarters,  including  that  from  ferocious  animals,  and  fixes 
nis  remuneration  accordingly.  There  may  be  reasons  why 
duties  as  between  neighbors  should  not  be  too  onerous ;  but 
where  the  relation  is  one  of  contract  no  such  reasons  exist. 
Again,  it  may  be  too  much  to  presume  that  an  ordinarjr 
bull  will  attack  human  beings,  but  in  the  present  case  it 
was  natural  and  probable  that  the  bull  should  attack  the 
horse  whilst  it  was  among  the  heifers.  The  owner  of  horses 
is  liable  for  the  ordinary  consequences  of  their  trespassing, 
even  where  they  injure  other  horses:  Lee  v.  mley{^\ 
JSJlis  V.  Lo/ius  Iron  Co.  (').  The  propensity  of  a  bull  to 
attack  horses  under  circumstances  like  the  present  is  not 
necessarily  a  vice.  In  the  American  case  of  Bolph  v.  Fer- 
ris (•)  it  was  held  that  if  a  bull  break  into  an  inclosure  and 
gore  a  horse,  the  owner  of  the  bull  is  liable,  and  in  the 
judgment  of  the  court,  Kennedy,  J.,  after  reviewing  the  au- 
thorities, says:  ''Indeed,  I  am  not  satisfied  that  every 
owner  of  a  bull  is  not  bound  to  keep  him  confined,  so  that 
he  shall  not  run  at  large  or  trespass  upon  the  lands  of 
others.  The  propensity  of  this  aninial  to  rove,  and  to 
break  into  the  inclosures  of  others,  especially  where  cows 
may  be  feeding,  is  notorious ;  and  ttiat  when  thus  suffered 
to  rove  about,  *it  is  also  notorious  that  it  happens  only  [81 
too  frequently  that  he  will  attack  horses  with  his  horns  if 
they  come  in  his  way,  and  as  sure  as  he  does  they  seldom 
escape  death  or  serious  injury." 

[Blackburn,  J.:  Those  observations  certainly  go  to 
show  that  the  verdict  was  not  against  the  weight  of  evi- 
dence.] 

0)  18  C.  B.  (N.S.),  722;  84  L.J.  (C.P.),        ffl  Law  Rep.,  10  C.  P.,  10. 
212.  (*)  7  W.  A  Serg.  (PpDnsylvviia),  367. 
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In  another  American  case,  Barnes  v.  Chapin  ('),  where  a 
colt  was  kicked  and  killed  by  a  mare  which  had  been  turned 
loose  on  the  highway  without  a  keeper,  it  was  held  that  the 
owner  of  the  mare  was  liable,  though  it  was  not  vicious. 
The  law  as  to  mischievous  animals  cannot  interfere  with 
freedom  of  contract.        ^ 

/.  /.  Powell^  Q.C.,  and  jS'Aai/?,  in  support  of  the  rule: 
The  defendant  is  not  liable.  It  has  always  been  held  that 
there  is  no  breach  of  duty  in  not  guardine  others  against 
the  violence  of  cattle  or  other  beasts  whicn  are  not  known 
to  be  of  a  fierce  disposition.  Where  the  action  is  founded 
on  contract,  proof  of  knowledge  or  want  of  knowledge  is 
equally  essential.  In  a  very  early  case,  Buxendin  v. 
sharp  n,  where  the  plaintiff  declared  that  the  defendant 
kept  a  Dull  that  used  to  run  at  men,  but  did  not  say  sciens, 
or  scienter,  the  declaratign  was  held  bad  after  verdict. 
And  recently,  in  Cox  v.  Burbidge  {*\  where  a  horse  stray- 
ing on  a  highway  kicked  a  child',  the  owner  was  held  not 
liable  unless  he  knew  that  the  horse  was  of  a  vicious  tem- 
per. The  case  of  Lee  v.  Hiley  {*)  was  an  action  of  trespass, 
but  here  the  defendant  has  been  guilty  of  nothing  in  the 
nature  of  a  trespass.  The  defendant  did  not  insure  the 
safety  of  the  horse,  the  liability  of  an  agister  is  simply  to 
take  care  of  the  animals  intrusted  to  him  :  Corhett  v.  JPack- 
ington  ('). 

Blackburn,  J.:  I  think  that  in  this  case  the  rule  must 
be  discharged.  The  defendant  is  sued  as  an  agister  of 
horses,  and  although  such  an  agister  does  not  insure  the 
safety  of  the  horses  intrusted  to  him,  he  is  bound  to  take 
reasonable  care  of  them,  and  if  they  are  killed  through  his 
negligence,  he  is  liable.  At  the  trial  it  was  proved  that  he 
82]  received  a  young  horse  from  the  plaintiff,  *andputit 
into  a  field  of  twelve  or  thirteen  acres  with  a  number  of 
heifers,  well  knowing  that  a  bull  in  the  adjoining  land  was 
in  the  habit  of  visiting  these  heifers,  and  that  there  was 
nothing  to  keep  him  out  of  the  field.  It  seems  clear  that 
this  bull,  either  because  the  horse  happened  to  come  be- 
tween him  and  the  heifers,  or  for  some  other  reason,  at- 
tacked and  killed  it.  The  first  question  is  whether  there 
was  evidence  of  negligence  on  the  part  of  the  defendant. 
Now,  a  large  body  of  witnesses,  comprising  ^  people  ac- 
quainted with  marsh  land,  said  that  in  tneir  opinion  it  was 

(»)  4  Allen,  444.  (<)  18  C.  B.  (N.S.),  722 ;  84  L.  J.  (C.P.), 

{')  2  Salk.,  662.  212. 

O  13  C.  B.  (N.S.),  430;  82  L.  J.  (C.P),  (»)  6  B.  A  C,  268. 
89. 
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imprudent  to  turn  young  horses  anrong  horned  cattle ;  and 
there  was  counter  evidence  for  the  defendant.  One  of  his 
witnesses,  indeed^  stated  that  a  horse  was  sometimes  put 
into  a  field  with  twenty  or  thirty  bulls  and  heifers,  but  I 
think  he  rather  injured  his  own  side.  It  is  impossible  to 
lay  down  a  rule  for  every  case.  The  jury  must  be  taken  to 
have  found  that  there  was  negligence,  and  I  am  not  pre- 

Eared  to  quanel  with  their  finding,  as  I  ^should  probably 
ave  come  to  the  same  conclusion  myself.  ' 
Then  the  second  question  relates  to  the  law  (settled  by 
authority  rather  than  by  reason),  that  although  the  owner 
of  an  animal,  such  as  a  cow,  which  be  allows  to  roam 
about,  is  responsible  for  damage  caused  by  its  trespassing^ 
vet  that  in  the  case  of  animals  not  of  mischievous  nature, 
ne  is  entitled  to  suppose  that  they  will  not  injure  any  one 
until  he  has  had  actual  knowledge  to  bring  him  to  a  con- 
trary opinion.  Knowledge  of  the  fierceness  of  the  animal, 
called  in  pleading  the  scienter,  was  long  ago  held  to  be 
necessary.  There  is  a  case  in  Dyer's  Rep.,  25,  pi.  162, 
where  it  was  so  held,  and  in  the  margin  of  that  case  there 
are  references  to  earlier  authorities  in  the  Year  Books,  and 
to  the  Book  of  Exodus,  c.  xxi.,  v.  29.  I  suppose  that  this 
law  was  suited  to  the  convenience  of  earlier  times,  when/ 
cattle  were  left  to  wander  about  on  open  commons,  and  it 
was  thought  that  the  mere  fact  that  bulls  sometimes  toss 
people  was  not  by  itself  enough  to  make  their  owners  liable 
for  their  acts.  The  question  is :  Does  this  principle  oblige 
us  to  hold  as  a  matter  of  law  that  it  cannot  be  negligence 
on  the  part  of  an  agister  of  horses  to  assume  that  bulls  and 
cows  are  likely  to  be  quiet,  and  to  put  a  horse  among  them  ? 
I  think  that  this  proposition  is  a  non  sequitur  upon  the 
law  as  to  mischievous  animals.  I  do  not  say  that  *the  [83 
defendant's  act  would  in  all  cases  necessarily  be  negligence, 
but  it  is  a  question  of  fact  whether  he  tooK  sufficient  care 
or  not,  and  the  doctrine  of  scienter,  which,  as  I  have  said, 
depends  mainly  upon  authority,  ought  not  to  be  extended 
to  a  contract  to  take  reasonable  care.  The  cases  which 
have  been  cited  to  us  do  not  throw  much  light  on  the  sub- 
ject. Lee  V.  Miley  (*)  is  the  nearest  to  the  present  case,  but 
there  there  was  no  question  of  negligence,  the  injury  was 
the  natural  consequence  of  allowing  the  animal  to  be  at 
large.  It  might  be  argued  from  that  case  and  from  Dolph 
V.  Ferris  ('),  which  had  been  cited,  that  the  owner  of  a  bull 
who  allowed  it  to  escape  would  be  liable  if  it  attacked  a 

(»)  18  C.  B.  (N.S),  722;  S4  L.  J.  (C.P.),         («)  7  W.  A  Serg.  (Pennsylvania),  867. 
212. 
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horse,  and  a  fortiori  he  would  be  liable  if  he  put  the 
horse  in  a  field  with  the  bull,  and  this  is  very  much  what 
the  defendant  did. 

QuAiN,  J.:  I  am  of  the  same  opinion.  I  quite  agree  that 
this  action  is  founded  on  negligence,  on  a  breach  of  the  con- 
tract by  the  agister  to  take  proper  care,  and  the  question  is 
whether  he  did  take  proper  care  or  was  guilty  of  negligence. 
Mr.  Powell  arguQs  that  there  could  be  no  negligence  unless 
the  defendant  knew  that  the  bull  was  a  mischievous  animal, 
and  endeavors  to  bring  the  facts  before  us  within  the  class 
of  cases  relating  to  mischievous  animals.  But  the  question 
in  the  present  case  is  different.  In  May  v.  BurdettQ  Lord 
Penman  sums  up  the  authorities  which  relate  to  mischievous 
animals,  saying,  ''The  conclusion  to  be  drawn  from  an  ex- 
amination of  all  the  authorities  appears  to  us  to  be  this  : 
that  a  person  keeping  a  mischievous  animal,  with  knowl- 
edge of  its  propensities,  is  bound  to  keep  it  secure  at  his 
peril,  and  that  if  it  does  mischief,  negligence  is  presumed 
without  express  averment."  And  the  Court  of  Exchequer 
in  Jackson  v.  Smithson  ("),  gave  immediately  afterwards  a 
decision  to  the  same  effect,  that  the  cause  of  action  for  keep- 
ing a  mischievous  animal  was  not  founded  on  negligence, 
which  need  not  be  averred.  The  liability  of  the  owner  of  a 
mischievous  animal  being  therefore  unconnected  with  neg- 
ligence, there  is  no  authority  for  importing  the  law  relating 
81:]  to  this  liability  into  an  action  which  is  founded  *upon 
negligence.  The  case  might  have  been  stronger  if  the  de- 
fendant had  known  that  the  bull  was  mischievous,  but  the 
evidence  of  negligence  was  quite  sufficient. 

Field,  J.:  I  am  of  the  same  opinion.  As  regards  the 
evidence  the  verdict  of  the  jury  is  quite  satisfactory,  and 
the  only  remaining  question  is  whether  the  fact  that  the 
defendant  did  not  know  that  the  bull  was  accustomed  to 
attack  horses  entitled  him  to  have  the  verdict  entered  in  his 
favor.  The  authorities  establish  that  the  owner  of  tame 
beasts  is  not  answerable,  without  proof  of  the  scienter,  for 
injuries  which  thev  inflict  on  the  person  of  others  ;  but  the 
present  action  is  founded  on  the  bailment  of  a  horse,  from 
which  a  contract  to  take  reasonable  care  of  it  is  implied. 
Now,  the  defendant  put  this  horse  in  a  field  knowing  that 
within  range  of  the  held  there  was  a  bull,  and  that  within 
the  field  there  were  heifers,  and  knowing  that  the  bull 
would  naturally  come  into  the  field,  and  was  in  fact  in  the 
habit  of  so  coming.  He  says,  I  did  not  know  that  the  bull 
would  attack  a  horse.     But  all  that  it  is  necessary  for  the 

(')  »  Q.  B.,  101,  112;   IG  L.  J.  ((i  B.),  G4.         O  15  M.  A  W.,  5G;{. 
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plaintiff  to  make  out  is  some  want  of  reasonable  care,  and 
this  I  think  he  succeeded  in  doing.  The  rule  must  be  dis- 
charged. 

Rule  discharged. 

Solicitors  for  plaintiff :  MamSykes  <fe  Batten. 
Solicitor  for  defendant :  S,  W,  Johnson. 

'  See  Sargent  v.  Slack,  47  Vt,  674,  19  Am.  Rep.,  186. 


[Law  Reports,  1  Queen's  Bench  Division,  84.] 
Nov.  20,  1875. 

Bosley,  Appellant;  Davies,  Respondent. 

Licensing  Act,  1872  (86  d  86  Vict,  e.  94),  ».  17—"  Suffering  Gaming"  on  Licensed 
Premises — Proof  of  KtumUdge  on  the  Part  of  innkeeper. 

In  order  to  support  a  conviction  under  the  Licensing  Act,  1872  (35  A  86  Vict 
e.  94),  8.  17, — ^by  which  if  any  person  licensed  under  the  act  "  suffers  any  gaming 
or  any  unlawful  game  to  be  carried  on  on  his  premises "  he  is  made  liable  to  cer- 
tain penalties, — it  is  necessary  to  give  some  evidence  of  actual  or  constructive 
knowledge  on  the  part  of  the  person  charged  that  gandng  was  carried  on  on  his 
premises. 

At  the  hearing  of  an  information  against  the  appellant,  an  hotel  keeper,  for  suffer- 
ing gaming  on  his  licensed  premises,  it  was  proved  that  a  police  constable,  about 
half-past  twelve  in  the  morniug,  was  in  the  street  in  which  the  premises  were  situ- 
ate. Two  of  the  windows  had  the  blinds  up,  so  that  the  constable  could  *8ce  [85 
three  gentlemen,  and  from  'what  they  said  it  was  evident  that  they  were  playing 
cards.  He  waited  for  about  a  quarter  of  an  hour,  when  the  front  door  was  opened 
by  one  of  the  waiters,  and  he  then  entered  and  went  up  stairs  to  the  room,  and  found 
six  gentlemen  round  a  table  with  a  quantity  of  money  on  it.  The  manageress  of  the 
hot^  said  that  she  did  not  know  that  they  were  playing  cards,  and  that  they  did  not 
have  the  cards  of  her,  and  her  statement  was  confirmed  by  the  card-players,  who 
were  in  a  private  room.     The  appellant  having  been  convicted : 

ffdd,  that  the  case  must  be  sent  back  to  the  justices  with  an  intimation  of  the  opin- 
ion of  the  court  that,  though  actual  knowledge  on  the  part  of  the  appellant  or  his 
servants,  in  the  sense  of  seeing  or  knowing  of,  the  card  playing,  was  not  necessary  to 
be  shown,  yet  that  some  circumstances  must  be  proved  from  which  it  could  be  in- 
ferred that  they  connived  at  what  was  going  on.  , 

Case  stated  by  justices  of  Hereford  under  20  &  21  Vict. 
c.  43. 

An  information, — preferred  by  the  respondent,  superin- 
tendent of  police  for  Hereford,  against  the  appellant,  a  jHjr- 
8on  duly  licensed  for  the  sale  of  intoxicating  liquors  by 
retail,  under  the  Licensing  Acts,  1872,  1874,  as  the  manag- 
ing director  of  the  Green  Dragon  Hotel  Company,  Hereford, 
under  s.  17  of  the  Licensing  Act,  1872,  charging  that  he  on 
the  Ist  of  July,  1875,  being  a  person  duly  licensed  for  the 
sale  of  intoxicating  liquors  by  retail,  did  unlawfully  suffer 
gaming  on  his  licensed  premises, — was  heard,  and  the  ap- 
pellant convicted  and  adjudged  to  pay  a  penalty  of  £1,  and 
10*.  6d.  costs,  or  in  default  of  payment  to  be  imprisoned 
fur  fourtei^n  da}^. 
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Upon  the  hearing  it  was  proved  on  the  part  of  the  respon- 
dent that  George  BarroU,  a  police  constable,  about  half- past 
twelve  in  the  morning  of  tne  1st  of  July,  was  on  duty  in 
Broad  Street,  Hereford,  in  which  street  the  appellants 
licensed  premises,  called  the  Green  Dragon  Hotel,  are  sit- 
uate, and  heard  laughingand  shouting  proceeding  from  the 
Green  Dragon  Hotel.  He  then  went  opposite  the  Green 
Dragon,  and  heard  noises  and  voices  in  a  room  with  three 
windows  facing  the  street.  Two  of  the  windows  had  the 
blinds  up  a  part  of  the  way,  so  that  the  constable  saw  three 
of  the  gentlemen  who  faced  the  street,  and  from  what  he 
heard,  knew  that  there  were  several  gentlemen  playing  at 
cards.  He  waited  about  a  quarter  of  an  hour,  when  the 
front  door  was  opened  by  one  of  the  waiters,  who  came  out, 
and  the  constable  entered  and  went  up  stairs  direct  into  the 
room  where  the  gentlemen  were,  and  he  there  found  six 
86]  gentlemen  round  a  table  *playing  at  cards,  with  a  lot 
of  money  on  the  table,  and  also  dnnk.  He  asked  them  for 
their  names ;  some  of  them  refused,  but  at-  length  they  all 
gave  their  names.  When  the  constable  came  down  staii-s  he 
met  Miss  Clarke,  the  manageress,  who,  he  stated,  was  angry 
with  him,  and  told  him  he  had  no  right  to  go  up  stairs  with- 
out first  coming  to  her,  and  took  his  number  and  said  she 
should  report  him.  She  said  she  did  not  know  they  were 
playing  at  cards,  and  that  they  did  not  have  the  cards  of 
ner.  The  constable  said  they  were  making  a  great  noise, 
and  it  could  be  distinctly  heard  in  the  street  that  they  were 
playing  at  cards. 

The  api)ellant's  attorney  admitted  that  the  gentlemen 
were  playing  at  cards,  and  that  they  were  playing  for 
money,  but  contended  that  it  was  necessary  that  the  gam- 
ing should  be  carried  on  with  the  knowledge  of  the  appel- 
lant or  the  manageress,  or  other  persons  employed  in  the 
hotel,  and  quoted  the  case  of  Avards  v.  Dance  {^).  The 
respondent,  nowever,  drew  the  attention  of  the  justices  to 
the  circumstance  that  the  17th  section  of  the  Licensing  Act, 
1872 (*),  did  not  contain  the  word  ''knowingly,"  as  did  tlie 
repealed  statute  (9  Geo.  4,  c.  61,  s.  21,  schedule  (C)),  and  as 

(')  26  J.  P.,  437.  Tlie  form  of  innkeeper's  license  given 

(»)  By  the  Licensing  Act,  1872  (35  A  by  9  Geo.  4,  c.  61,  schedule  (C),  contains 

86   Vict   c.   94),    8.    17,   if   any  person  the  proviso   inter  alia  that  he  do  not 

licensed  under  the  act  "  suffers  any  gam-  knowingly  suffer  any  unlawful  games  or 

ing  or  any  unlawful  game  to  be  carried  any  gaming  w^hatsoevcr  in  his  house  or 

on  on  his  premises,"  he  is  made  liable  to  promiHeB. 

a  penalty  not  exceeding    for  the    first 

offence  £10,  and  for  the  second  and  any 

subsetjuont  offence  £20.' 
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do  some  of  the  sections  of  the  present  statute  with  reference 
to  other  offences. 

The  appellant's  attorney  afterwards  called  in  defence  two 
witnesses ;  first,  Mr.  B.  T\  Featherstone  of  Harwick,  one  of 
the  gentlemen  in  question,  who  stated  that  he  and  the  other 
gentlemen  were  staying  at  the  Green  Dragon  Hotel,  having 
come  to  Hereford  for  a  game  of  cricket,  and  they  had  a  pri- 
vate room  and  dined  there  that  evening ;  that  cards  were 
produced  bv  a  Mr.  Walker,  one  of  the  gentlemen,  and  that 
they  ]3layed  for  money,  and  that  he  did  not  think  that  any- 
body in  the  house  knew  they  were  playing  at  cards ;  but  in 
cross-examination  he  said  as  follows:  "I  did  not  seethe 
waiter  come  in.  We  had  all  our  drinkables.  He  came  in 
just  *after  the  police  constable  came  in.  I  fancy  it  was  [87 
a  short  waiter.  I  don't  recollect  that  any  brandies  were 
brought  in.  Just  before  we  commenced  playing  our  bran- 
dies and  sodas  came  in."  Secondly,  Miss  Elizabeth  Clarke, 
the  manageress,  was  called,  and  proved  that  she  did  not 
supply  the  cards,  and  that  she  had  no  knowledge  of  the 
card-playing  until  she  saw  the  policeman. 

No  waiter  was  called,  nor  the  gentleman  who  produced 
the  cards,  nor  any  other  person  wno  might  have  had  access 
to  the  room,  and  on  the  above  facts  the  justices  convicted 
the  appellant. 

The  question  was,  whether  under  the  17th  section  of  the 
Licensing  Act,.  1872,  it  was  incumbent  on  the  part  of  the 
respondent  to  prove  actual  knowledge  on  the  part  of  the 
appellant,  or  some  authority  of  the  hotel,  of  the  fact  of 
gaming,  so  as  to  render  the  appellant  liable  under  that 
section. 

If  the  court  should  be  of  opinion  that  proof  of  such 
knowledge  was  necessary,  then  the  information  was  to  be 
dismissed. 

Poland^  for  the  appellant.  Under  s.  17  it  is  necessary  to 
support  a  conviction  that  there  should  be  actual  knowledge 
on  the  part  of  the  innkeeper  that  gaming  is  being  carried  on 
on  his  premises.  How  can  he  be  said  to  suflbr  a  thing  of 
which  he  is  ignorant  ?  No  doubt  there  are  matters  where 
ignorance  is  no  excuse  ;  for  example,  the  fact  that  the  house 
is  kept  open  within  prohibited  hours. 

[CocKBURN,  C.J.:  A  man  may  be  said  to  "suffer"  a 
thing  to  be  done,  if  it  is  done  through  his  negligence.] 

There  is  no  evidence  that  the  waiter,  or  any  one  employed 
in  the  hotrf,  knew  of  the  card-playing.  The  case  of  Avards 
V.  Dance  ('), — where  a  landlord  was  convicted  for  allowing 

(')  26  J.  P..  437. 

15  ExG.  Rkp.  26 
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gaming,  contrary  to  the  terms  of  his  license,  which  contained 
the  proviso  that  he  should  not  knowingly  suffer  any  gaming 
on  his  premises, — is  an  authority  to  show  that  under  a  sim- 
ilar provision  knowledge  on  the  part  of  the  person  charged 
is  material.  The  omission  of  the  word  ''knowingly"  in 
s.  17  is  immaterial,  and  was  probably  unintentional. 

Sawyer  J  for  the  respondent :  A  conviction  is  good  under 
this  section  without  proof  of  knowledge  on  the  part  of  the 
88]  landlord.  *He  can  only  discharge  himself  by  proving 
that  he  has  taken  every  reasonable  precaution  to  prevent 
gaming  on  his  premises.  The  case  of  Mullins  v.  Collins  (*) 
IS  an  authority  to  show  that  the  landlord  is  liable  under 
s.  16  if  his  servant  knowingly  supplies  liquor  to  a  constable 
on  duty  without  the  authority  of  his  superior  oflScer.  The 
question  whether  the  publican  could  be  convicted  if  the 
servant  had  no  knowledge  that  the  constable  was  on  duty  is 
left  open  by  Blackburn,  J.  The  object  of  the  statute  was 
to  prevent  gaming  from  being  carried  on  in  licensed  prem- 
ises :  Heg.  v.  Asaton  (").  This  is  not  a  case  in  which  the 
mens  rea  is  material :  FitzpatricJc  v.  Kelly  (•).  The  word 
''knpwingly"  was,  in  s.  17,  intentionally  omitted  by  the 
Legislature. 

Poland^  in  reply :  FitzpatricJc  v.  Kelly  {*)  has  no  beaj- 
ing  on  this  case.  In  that  case  there  was  a  legal  obligation 
to  supply  unadulterated  butter,  and  the  scienter  was  imma- 
terial. Here  the  duty  is  only  that  of  taking  reasonable 
precaution. 

Per  Curiam  (Cockburn,  C.J.,  Mellor  and  Quain,  JJ.): 
The  case  must  be  sent  back  to  the  justices  with  an  intima- 
tion of  the  opinion  of  the  court  that  actual  knowledge  in 
the  sense  of  seeing  or  hearing  by  the  party  charged  is  not 
necessary,  but  that  there  must  be  some  circumstances  from 
which  it  may  be  inferred  that  he  or  his  servants  had  con- 
nived at  what  was  going  on.  Constructive  knowledge  will 
supply  the  place  of  actual  knowledge. 

^  Case  remitted  accordingly. 

Solicitor  for  appellant :  Fortune,  for  Owillim^  Hereford, 

Solicitor  for  respondent :  (f.  F.  Coolce, 

(')  Law  Rep.,  9  Q.  B.,  292.  («)  Law  Rep.,  8  Q.  B.,  33Y. 

O  1  E.  A  B.,  286;  22  L.  J.  (M.C.),  1. 

Guilty  knowledge  may  be  found  from  3  Russell  on  Crimes,   Sth   Eng.  ed., 

circumstantial  as  well  as  from  direct  376  ;  Parker  tj.  Green,  2  B.  &  S.,  299, 

evidence  :   Redgate  t,  Haynes,  1  Q.  B.  110  Eng.  Com.  L.  liep.;  Regina  t.  Far- 

Div.,  89,  to  appear  in  16  Eng.  Rep.;  relly,  1  Crawf,  &  Dix.  C.  C,  22. 
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[Law  Reports,  1  Common  Pleas  Diyision,  19.] 
Nov.  2,  1875. 

*NuGENT  V.  Smith.  [19 

Common  Carrier — Liability  of  a  Ship-cwner  who  carries  Goods  generaUy  for  Sire  from 
a  Port  wftfiin  to  a  Port  loithaut  the  Realm — Act  of  Ood. 

To  bring  a  person  within  the  definition  of  a  "  common  carrier,"  he  must  exercise 
the  business  of  carrying  as  a  public  employment ;  he  must  undertake  to  carry  goods 
for  all  persons  generally;  and  he  must  hold  himself  out,  either  expressly  or  by 
course  of  conduct,  as  ready  to  engage  in  the  transportation  of  goods  for  hire,  as  a 
business,  not  merely  as  a  casual  occupation  pro  hoc  vice.  * 

Every  ship-owner  or  master  who  carries  goods  on  board  his  vessel  for  hire  is,  in 
the  absence  of  express  stipulation  to  the  contrary,  subject,  by  implication,  by  the 
common  law  of  England,  adopting  the  law  of  Rome,  by  reason  of  his  acceptance  of 
the  goods  to  be  carried,  to  the  liability  of  an  insurer,  except  as  against  the  act  of 
God  or  the  Queen's  enemies. 

It  is  not  only  such  ship-owners  as  have  made  themselves  in  all  senses  common  car- 
riers who  are  so  liable ;  but  all  ship-owners  who  carry  goods  for  hire, — whether 
inland,  coastwise,  or  abroad,  outward  or  inward  :  all  are  within  tlie  exception  to  the 
general  law  of  bailments. 

Therefore,  where  the  owner  of  a  line  of  steamers  advertised  to  carry  goods  from 
a  port  within  to  a  port  without  the  realm  received  goods  to  be  carried  for  hire  upon 
that  voyage,  his  liability  to  the  ordinary  responsibilities  of  a  common  carrier  accord- 
ing to  the  custom  of  the  realm  was  held  to  attach  at  whatever  period  of  the  voyage 
a  loss  might  occur. 

The  defendant,  who  held  himself  out  as  a  carrier  by  sea  from  London  to  Aberdeen, 
received  from  the  plaintiff  in  London  a  mare  to  be  carried  to  Aberdeen  for  hire.  In 
the  course  of  the  voyaj^e, — wheUier  within  the  litnits  of  the  realm  or  without  was 
left  uncertain, — the  ship  encountered  rough  weatiier,  and  the  mare,  without  any 
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negligence  on  the  part  of  the  defendant's  servants,  but  partly  by  reason  of  more  than 
ordinary  bad  weatner,  and  partly  by  reason  of  fright  and  consequent  struggling  of 
the  mare  herself,  was  injured  to  such  an  extent  tliat  she  died  : 

Held^  that  the  defendant  was  liable  as  an  insurer,  this  not  being  a  loss  by  the  act 
of  God,  not  because  he  was  a  oommon  carrier,  but  because  he  carried  the  plaintiff's 
mare  in  his  ship  for  hire. 

A  damage  or  loss  may  be  said  to  have  been  occasioned  by  the  act  of  God  where 
it  has  been  caused  directly  and  exclusively  by  such  a  direct  and  violent  and  sudden 
and  irresistible  act  of  nature  as  the  carrier  could  not  by  any  amount  of  ability  fore- 
see, or,  if  he  could  foresee  it  would  happen,  could  not  by  any  amount  of  care  and 
skill  resist,  so  as  to  prevent  its  effect. 

This  was  an  action  against  the  defendant  as  secretary  of 
a  company  who  advertised  a  line  of  steamers  to  run  between 
London  and  Aberdeen  for  the  conveyance  of  passengers 
and  goods,  to  recover  damages  for  the  loss  of  a  mare. 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  in 
London  after  Hilary  Term,  1874,  when  a  verdict  was  entered 
20]  for  the  ^defendant,  leave  being  reserved  to  the  plaintiff 
to  move  to  enter  the  verdict  for  him  upon  certain  findings 
of  the  jury.  In  the  following  Easter  Terra  a  rule  nisi  was 
granted,  against  which  cause  was  shown  in  Easter  Term 
1875. 

The  facts  and  arguments  are  f  ull  v  stated  in  the  judgment. 

Holl  and  Douglas  Walker^  for  the  defendant,  referred  to 
the  following  authorities :  Liver  Alkali  Co.  v.  Johnson  (') ; 
Morse  v.  Slue  (*) ;  the  Judgment  of  Lord  Holt  in  Coggs  v. 
Bernard  {*) ;  Jones  on  Bailments,  103 ;  Story  on  Bailments, 
§§  489,  523,  900 ;  Angell  on  Carriers,  §§  149,  160,  161,  164, 
166,  168;  Lane  v.  Cotton  (*) ;  Abbott  on  Shipping,  8th  ed., 
346,  382 ;  Pickering  v.  Barclay  (*) ;  Barclay  v.  y  Oana  (•); 
Lavaroni  v.  Drury{^)\  M'Lachlan  on  Shipping,  337;  Ba- 
con's Abridgment,  Carriers;  Benett  v.  Peninsular  and 
Oriental  Steam  Boat  Co.  (") ;  Crouch  v.  London  and  JVorth 
Western  By.  Co.  (•) ;  Forward  v.  Pittard  (") ;  Pianciani 
V.  London  and  South  Western  By.  Co.  (") ;  Amies  v.  ^Slfe- 
7)ens  (");  Trent  and  Mersey  Namgation  Co.  v.  Wood{^^)\ 
Smith  V.  Shephei'd  ('*) ;  Oakley  v.  Portsmouth  and  Rhyde 
Steam  Packet  Co.  (") ;  Colt  v.  M''Mechen  (") ;  Parsons  on 
Sliipping,  ed.  1869,  c.  7,  p.  263 ;  Kendall  v.  London  and 
South  Western  By.  Co.  (*') ;  Blower  v.  Oreat  Western  By. 

(»)  Law  Rep.,  7  Ex„  267;  in  error,  9        (»)  14  C.  B.,  265 ;  23  L.  J.  (C.P.),  73. 

Ex..  338.  0®)  1  T.  R.,  27. 

O  8  Keb.,  72,  112, 185 ;  1  Ventr.,  190,  (")  18  C.  B.,  226. 

238;  1  Mod.,  86;  2  Lev,,  69.  ('«)  1  Str.,  127. 

(3)  2  Ld.  Raym.,  909;  1  Salk.,  26.  (^»)  3  Esp.,  127;  4  Doug.,  287. 

{*)  1  Ld.  Raym.,  646,  653.  (^*)  Abbott-on  Shipping,  11th  ed.,  338. 

(*)  2  Roll.  Abr.,  248;  Sty.,  182.  ("*)  11  Ex.,  618;  25  L.  J.  (Ex.),  99. 

(«)  3  Doug.,  889.  (»«)  Johns.  Rep.  (N.Y.),  160. 

C)  8  Ex .  160;  22  L.  J.  (Ex.),  2.  (")  L^w  Rq..,  7  Ex.,  373. 

i^-^)  6  U.  B.,  775;   18  L.  J.  {Q.V.),  85. 
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Co.  (*) ;  Laurie  v.  Douglas  (*) ;  Notara  v.  Henderson  (*) ; 
Orill  V.  General  Iron  Screw  UolUery  Co.  (*). 

CoJien^  Q.C.,  and  Lanyon^  for  the  plaintiff,  relied  upon 
the  judgment  of  the  Court  of  Queen's  Bench  in  Lloyd  v. 
Guihert  {'). 

Cur.  adv.  vult. 

*Nov.  2.  The  judgment  of  the  court  (Bifett  and  [21 
Denman,  JJ.,)  was  delivered  by 

Brett,  J.  In  this  case,  tried  before  me  in  London,  the 
plaintiff  delivered  to  the  defendant's  companv  in  London,  a 
mare  to  be  carried  by  steamer  to  Aberdeen.  The  defendant' s 
company  advertised  and  habitually  ran  a  line  of  steamers 
from  London  to  Aberdeen.  The  mare  was  shipped  without 
any  bill  of  lading.  At  a  part  of  the  voyage,  which  was  not 
determined  by  the  evidence,  the  mare,  during  rough  weather, 
was  injured,  and  to  such  an  extent  that  she  died.  There 
was  a  conflict  of  evidence  as  to  the  amount  of  care  and  skill 
exercised  by  the  defendant's  servants,  and  as  to  the  conduct 
of  the  mare.     The  jury  were  asked, — 

1.  Was  the  injury  to  the  mare  caused  by  negligence  of 
the  defendant's  servants,  either  in  preparing  for  bad  weather 
or  in  attempting  to  save  the  mare  from  the  consequences  of 
bad  weather?    Answer,  No. 

2.  Or,  was  the  injury  caused  solely  by  the  conduct  of  the 
mare  herself,  by  reason  of  fright  and  consequent  struggling, 
without  any  negligence  of  the  defendant' s  servants  ?  Answer, 
No. 

3.  Or,  was  the  injury  caused  solely  by  the  perils  of  the 
sea,  i.e.,  by  more  than  ordinary  rough  weather,  without  any 
negligence  of  the  defendant's  servants  or  any  fright  and 
consequent  struggling  of  the  mare  ?    Answer,  No. 

4.  Or,  was  it  caused  partly  by  more  than  ordinary  bad 
weather,  and  partly  by  the  conduct  of  the  mare  herself  by 
reason  of  fright  and  consequent  struggling,  without  any 
negligence  of  the  defendant's  servants?  Answer,  Yes.  The 
jury  were  further  asked, —  ' 

6.  Were  there  any  known  means,  though  not  ordinarily 
used  in  the  carriage  of  horses  by  people  of  ordinary  care  and 
skill,  by  which  the  defendant  could  have  prevented  the 
injury  to  the  mare  ?    This  question  the  jury  did  not  answer. 

Upon  the  answers  of  the  jiiry,  a  verdict,  for  the  purpose 
of  the  day,  was  directed  to  be  entered  for  the  defendant,  the 

0)  Law  Rep.,  7  C.  P.,  666.  (<)  Law  Rep.,  1  C.  P.,  600;  in  error,  8 

(«)  16  M.  4  W.,  746.  C.  P.,  476. 

(»)  Law  Rep.,  6  Q.  B.,  846;  in  error,  (*)  Law  Rep.,  1  Q  B.,  115. 
7  Q.  B.,  226. 
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plaintiff  having  leave  to  enter  a  verdict  for  him  on  the  find- 
ings of  the  jury,  if  upon  such  findings  the  court  should  be 
of  opinion  that  he  was  entitled  to  judgment. 

Upon  a  rule  granted  to  show  cause,  it  was  admitted  on 
behalf  of  the  defendant,  that,  if  the  whole  vovage  had  been 
22]  w^ithin  the  *realm  of  England,  the  defendant  would 
have  been  deemed  to  be  a  common  carrier  according  to  the 
custom  of  the  realm,  because  he  advertised  to  carry  any 
person's  goods  from  place  to  place :  but  it  was  argued  that, 
under  the  cii-cumstances  of  the  case,  he  could  not  be  so 
deemed,  because  he  undertook  to  carry  to  a  port  without 
the  realm ;  and  therefore  a  part  of  the  voyage  was  beyond 
the  realm,  and  could  not  be  subject  to  the  custom  of  the 
realm. 

It  was  then  argued  that  it  was  consistent  with  the  evidence 
that  the  injurjr  was  caused  outside  the  realm,  and  therefore 
that  the  liability  in  respect  of  such  injury  could  not  be 
regulated  by  the  custom  of  the  realm.  It  was  also  contended 
that,  the  peril  of  the  sea  which  caused  the  injury,  being  the 
result  of  more  than  ordinary  bad  weather,  that  is  to  say,  of 
weather  not  to  be  expected  in  an  ordinary  vojrage,  was,  if 
the  case  was  to  be  decided  upon  a  carrier's  liability  accord- 
ing to  the  custom  of  the  realm,  the  act  of  God  within  the 
meaning  of  that  exception  to  a  carrier's  liability;  and, 
further,  that  the  injury  having  happened  partly  through 
the  conduct,  from  its  inherent  nature,  of  the  mare,  the  defen- 
dant could  not  be  held  responsible. 

It  was  urged  for  the  plaintiff,  that  the  defendant,  by  ad- 
vertising that  he  would  carry  the  goods  of  any  person  from 
place  to  place,  undertook  the  responsibilities  of  and  became 
a  common  carrier  according  to  the  custom  of  the  realm  of 
England  ;  that  this  would  be  so  in  the  case  of  any  persons 
so  advertising  in  England,  and  would  be  so  in  the  case  of 
any  British  ship-owner  so  advertising  anywhere ;  that  the 
circumstance  of^one  of  the  termini  of  the  proposed  voyage 
being  outside  the  reahn  did  not  alter  the  liabilities ;  that, 
even  if  the  defendant  was  not  a  common  carrier,  yet  he  was 
a  ship-owner  carrying  goods  on  board  ship,  as  matter  of 
trade,  for  hire,  and  snip-owners  so  carrying  goods  are,  by 
the  custom  of  the  realm,  responsible  as  insurers  for  the 
safety  of  the  goods  to  the  same  extent  as  common  carriers 
are  responsible  ;  that  the  perils  of  the  sea  which  caused  the 
injury  m  this  case  were  not  the  act  of  God  within  the  mean- 
ing of  the  exception  to  the  complete  liability  of  a  common 
carrier  or  a  carrier  by  ship  of  goods  for  hire,  for  that  an  in- 
jury can  only  be  said,  within  the  meaning  of  that  exception, 
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to  have  been  occasioned  by  the  act  of  God,  when  *it  has  [23 
been  occasioned  directly  and  not  indirectly  by  the  extra- 
ordhiary  action  of  some  physical  force  the  consequences  of 
which  could  not  be  averted,  or  by  some  unexpected  and 
extraordinary  natural  occurrence  which  human  foresight 
could  not  foresee  nor  human  power  resist  or  prevent,  whereas 
there  was  in  the  present  case  a  sea  more  rough  indeed  than 
on  an  ordinary  voyage,  that  is  to  sav,  a  peril  of  the  sea,  but 
nothing  more  ;  that  the  natural  fright  of  the  mare  caused  by 
the  more  than  ordinary  rough  weather  was  not  an  inherent 
vice  of  the  mare  which  could  absolve  the  defendant  from 
liability  for  the  injury  to  the  mare. 

This  case  was  elaborately  argued  before  my  Brother  Den- 
man  and  myself.  The  main  question  treated  was,  the  prin- 
ciple on  which  the  liability  of  the  defendant,  if  any,  ought 
to  rest.  It  was  urged  on  behalf  of  the  defendant  that  his 
liability  cannot  be  made  to  rest  on  an  allegation  that  he  was 
a  common  carrier,  because,  it  was  said,  that  liability  is  im- 
posed by  a  custom  of  the  realm,  and  such  a  custom  cannot 
nave  force  beyond  the  realm,  and  the  defendant  has  a  right 
to  assume  in  the  present  case  that  the  injury  to  the  mare 
happened  beyond  the  realm. 

But,  the  phrase  "  by  the  custom  of  the  realm"  is  in  truth 
only  a  paraphrase  for  ''by  the  common  law."  Thus,  in 
Selwyn's  Nisi  Prius,  tit.  Carriers,  c.  10,  it  is  said :  ''And  by 
'  the  custom  of  the  realm,'  that  is,  by  'the  common  law/ 
&c."  And  Story  on  Bailments,  §469:  "The  general  prin- 
ciples of  the  Roman  and  foreign  law  upon  the  subject  have 
been  stated  somewhat  more  at  large,  because  they  form  a 
proper  introduction  to  the  doctrine  of  the  common  law  upon 
the  subject,  in  which  the  responsibility  of  innkeepers  is  said 
to  be  founded  on  the  citstom  of  the  realm^  because  in  point 
of  fact  the  origin  of  the  latter  may  be  clearly  traced  up  to 
the  Roman  law,  from  which  the  common  law^  without  any 
adequate  acknowledgment,  has  froui  time  to  time  borrowed 
many  of  the  important  principles  which  regulate  the  subject 
of  contracts;"  And,  in  Forward  v.  Plttard{'\  Lord  Mang- 
lield  says :  "  But  there  is  a  further  degree  of  responsibility 
'by  the  custom  of  the  realm,'  that  is,  'by  the  common 
law.'  "  In  Crouch  v.  London  and  North  Western  Ry.  Co.  (*), 
Jervis,  C.J.,  says:  "When  a  party  who  holds  himself  out 
as  a  common  carrier  accepts  goods,  '  the  common  law,'  that 
is,  *•  the  law  founded  on  the  custom  of  the  realm,'  ii>  [2-4 
grafts  upon  such  acceptance  a  contract  to  carry  safely  and 
to  insure,  subject  only  to  two  exceptions,  viz.,  the  act  of  God 

0)  T.  R.,  27.  (*)  14  C.  B.,  266;  23  L.  J.  (C.P.),  73. 
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and  the  Queen's  enemies."  The  question,  therefore,  is  one 
of  contract,  and  depending  upon  the  nature  of  the  under- 
taking to  be  implied  by  the  common  law  of  England.  The 
contract  is  obviously  made  at  the  time  of  the  receipt  of  the 
goods  for  carriage.  If  that  receipt  be  in  England,  on  board 
an  English  ship,  the  whole  contract  must  be  construed  ac- 
cording to  English  law.  If  it  be  abroad  by  an  English 
master  on  board  an  English  ship,  it  is  still  an  English  con- 
triact,  because  it  is  a  contract  made  under  the  English  flag : 
Lloyd  V.  Ouibert  (*) :  and  therefore  in  that  case  also  the  ques- 
tion is,  what  is  the  undertaking  to  be  implied  on  the  part  of 
the  ship-owner  by  the  common  law  of  England.  The  ques- 
tion being  one  of  contract,  there  is  no  principle  of  law  .which 
forbids  the  implication  of  a  promise  to  carry  safely  beyond 
as  well  as  within  the  realm.  The  reason  of  the  implied 
promise,  given  by  Lord  Holt  in  Coggs  v.  Bernard  ("),  and  by 
jSest,  C.  J.,  in  Riley  v.  Horne{^\  founded  on  the  reason  on 
which  the  Prsetor  allowed  the  exceptional  liability  of  ship- 
masters, innkeepers,  &c.,  applies  at  least  quite  as  strongly 
to  the  part  of  the  carriage  by  sea  beyond  the  realm  as  to  the 
part  within  it.  There  is  no  ground  on  which  to  imply  a 
different  extent  of  undertaking  in  the  same  contract  for  the 
carriage  which  is  beyond  the  realm  from  that  which  is 
within  it.  On  principle,  therefore,  the  same  promi^  should 
be  implied  for  the  whole  carriage,  whether  the  whole  be 
within  the  realm  or  part  be  within  and  part  without. 
Morse  v.  Slue  {*)  has  always  been  treated  as  a  decision  that 
the  same  promise  is  implied  where  the  ship  is  to  go  beyond 
sea  as  where  she  is  always  within  the  realm.  And  so  has 
Oqff'  V.  Clinkard^  quoted  in  Dale  v.  Hall  (*).  Crouch  v. 
London  and  North  Western  My.  Co.  (*)  is  precise  to  the 
same  effect.  And  Kent,  C.  J.,  in  Elliott  v.  Bv^sell  Q,  lays 
it  down  in  the  strongest  terms,  that  "Masters  and  owners 
of  vessels  are  liable  aai  common  carriers  on  the  high  seas  as 
well  as  in  port ;  and  the  argument  of  the  ingenious  counsel 
25]  *for  tne  defendant  is  not  well  supported  in  the  posi- 
tion that  the  doctrine  of  common  carriers  is  by  the  common 
law  of  England  to  be  confined  to  cases  of  transportation  by 
water  within  the  jurisdiction  of  the  realm.  All  the  books 
and  all  the  cases  which  touch  this  subject  lay  down  the  rule 
generally,  and  apply  it  as  well  to  shipments  to  or  from  a 
foreign  port  as  to  internal  commerce."     "If  the  master  be 

0)  Law  Rep.,  1  Q.  B.,  116.  (»)  1  Wils..  281.  * 

(«)  Ld.  Raym.,  909;  1  Salk.,  26.  («)  14  C.  B.,  265;  23  L.  J.  (C.P.),  73. 

(»)  6  Bing.,  217.  O  10  Johns.  Rep.  (N.Y.),  1,  7. 

(*)  2   Lev.,  69;  1  Vent.,   190,  238;    1 
Mod.,  85 ;  8  Keb.,  72,  112,  135. 
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chargeable  as  a  common  carrier  for  goods  received  to  be 
transported  beyond  sea,  it  would  seem  to  be  very  extraor- 
dinary and  idle  for  the  law  to  regard  him  in  that  character 
only  from  the  time  that  the  goods  were  received  on  board 
until  he  had  put  to  sea,  and  to  regard  him,  when  coming 
from  abroad,  as  common  carrier  only  from  the  time  that  he 
entered  within  the  jurisdiction  of  the  port.  There  is  no 
color  of  such  a  limitation  of  the  rule." 

It  seems  to  us  that  there  is  no  answer  to  this  reasonii^. 
In  all  these  cases  the  undertaking  or  promise  is  treated  as 
one  and  indivisible.  And  we  are  of  opinion  that,  whether 
the  promise  is  to  be  implied  only  in  ships  which  are  held 
out  as  common  carriers  or  in  all  snips  which  carry  goods  for 
hire,  the  promise  or  undertaking  to  be  implied  is,  both  on 
principle  and  authority,  one  and  indivisible,  and  applies 
precisely  to  the  same  extent  to  a  loss  occurring  in  the  part 
of  the  voyage  beyond  the  realm  as  to  one  occurring  in  the 
part  within  the  realm.  If,  therefore,  it  is  right  to  say  that 
the  liability  of  insurance  attaches  to  a  ship-owner  because 
he  holds  himself  out  to  be  a  common  carrier,  the  defendant, 
who  did  so  hold  himself  out,  was  subject  to  the  ordinary  lia- 
bility of  common  carriers,  and  could  not.  in  the  absence  of 
any  other  defence,  absolve  himself  on  tne  ground  that  he' 
may  assume  that  the  mare  was  injured  beyond  the  realm. 
That  some  ship-owners  so  conduct  their  business  as  to  be 
within  the  definition  of  common  carriers,  and  to  be  properly 
BO  treated  in  every  respect,  is  clear,  it  was  so  stated  in 
Morse  v.  Slue  (*)  and  in  Coggs  v.  Bernard  ('),  and  has  been 
in  a  multitude  of  other  cases.  A  general  ship  is,  by  the 
mere  fact  of  her  being  so  j)ut  up,  made  in  all  respects  a  com- 
mon carrier,  though  she  is  going  to  a  foreim  port :  Bar^/hy 
V.  y  Oana  (') ;  *Ijavar(mi  v.  Drury  (*).  It  would  be  [26 
sufficient,  therefore,  in  the  present  case  to  say  that  the  de- 
fendant was  a  common  carrier,  and  therefore  at  all  events 
subject  to  the  liabilities  of  common  carriers  according  to 
the  common  law. 

But  it  was  argued  strongly  that  this  is  not  the  real 
ground  of  the  liability  in  the  case  of  ship-owners ;  that  some 
ship-owners  who  carry  goods  for  hire  are  not  common  car- 
riers, and  yet  ar^,  in  the  absence  of  express  contract, 
liable  to  the  same  extent  as  common  carriers ;  that,  in  fact, 
all  ship-owners  who  carry  goods  for  hire,  whether  they  be 
common  carriers  or  not,  are  in  the  absence  of  express  con- 

(»)  2  Lev.,  69;    1  Vent.,  190,  288;  I         (»)  8  Doug.,  889. 
Mod.,  85;  S  Keb.,  72,  112,  186.  (*)  8  Ex.,  166;  22  L.  J.  (Ex.),  2. 

(»)  2  Ld.  Raym.,  909 ;  1  Salk.,  26. 

16  Eng.  Rep.  27 
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tract  made  liable  by  implication  by  the  common  law  to 
insure  the  safe  carriage  and  delivery  of  the  goods  intrusted 
to  them,  except  against  the  act  of  God,  or  the  Queen's  ene- 
mies ;  that  the  true  ground  of  such  liability  in  the  case  of 
ship-owners  is  not  that  they  are  common  carriers,  but  that 
they  are  ship-owners  carrying  goods  for  hire. 

It  is  not  absolutely  necessary,  as  we  have  pointed  out,  to 
determine  this  question  in  this  case.  But  it  is  obviously 
one  of  great  importance ;  and,  as  it  was  made  a  main  point 
of  argument,  and  was  most  ably  argued,  we  think  it  right 
to  give  our  judgment  on  it. 

In  order  to  determine  whether  there  may  not  be  some 
ship-owners  who  carry  goods  for  hire,  and  who  nevertheless 
are  not  common  carriers,  we  should  determine  exactly  what 
it  is  that  make^  a  man  a  common  carrier.  *'It  is  not  every 
person  who  undertakes  to  carry  goods  for  hire  that  is 
deemed  a  common  carrier.  A  private  person  may  contract 
with  another  for  the  carriage  of  his  goods,  and  incur  no  re- 
sponsibility beyond  that  of  an  ordinary  bailee  for  hire,  that 
is  to  say,  the  responsibility  of  ordinary  diligence.  To  bring 
a  person  within  the  description  of  a  common  carrier,  he 
must  exercise  it  as  a  public  employment ;  he  must  under- 
take to  carry  goods  for  persons  generally ;  and  he  must 
hold  himself  out  as  ready  to  engage  in  the  transportation  of 
goods  for  hire,  as  a  business,  not  as  a  casual  occupation  pro 
aac  vice.  A  common  carrier  has  therefore  been  defined  to 
be  one  who  undertakes  for  hire  or  reward  to  transport  the 
goods  of  such  as  choose  to  employ  him  from  place  to  place :" 
27]  Story,  §  495.  In  *Fish  v.  Chapman  (*)  it  is  held,  in 
what  we  venture  to  call  a  powerful  and  business-like  judg- 
ment, that  is,  well  applying  the  principles  of  law  to  the 
business  of  the  country,  that,  "to  constitute  a  man  a  com- 
mon carrier,  the  business  of  carrying  must  be  habitual,  and 
not  casual.  The  undertaking  must  be  general,  and  for  all 
people  indiflferently.  He  must  assume  to  be  the  servant  of 
the  public ;  he  must  undertake  for  all  people."  "  When  it 
is  said  that  the  owners  and  masters  of  ships  are  deemed 
common  carriers,  it  is  to  be  understood  of  such  ships  as  are 
employed  as  general  ships  or  for  the  transportation  of  mer- 
chandise for  persons  in  general,  such  as  vessels  employed  in 
the  coasting-trade,  or  in  general  freighting  business  for  all 
persons  offering  goods  on  freight  for  the  port  of  destina- 
tion:"   Story,  §501. 

The  real  test  of  whether  a  man  is  a  common  carrier, 
whether  by  land  or  water,  therefore,  resi-lly  is,  whether  he 

(>)  2  Kelly's  (Georgia)  Rep.,  849. 
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has  held  out  that  he  will,  so  long  as  he  has  room,  carry  for 
hire  the  goods  of  every  person  who  will  bring  goods  to  him 
to  be  carried.     The  test  is  not  whether  he  is  carrying  on  a 

Enblic  employment,  or  whether  he  carries  to  a  fixed  place ; 
ut  whether  he  holds  out,  either  expressly  or  by  a  course 
of  conduct,  that  he  will  carry  for  hire,  so  long  as  he  has 
room,  the  goods  of  all  persons  indifferently  who  send  him 
goods  to  be  carried.  If  he  does  this,  his  first  responsibility 
naturally  is,  that  he  is  bound,  by  a  promise  implied  by  law, 
to  receive  and  carry  for  a  reasonable  price  the  goods  sent  to 
him  ui)on  such  an  invitation.  This  responsibility  is  not  one 
adopted  from  the  Roman  law  on  grounds  of  policy :  it  arises 
according  to  the  general  principles  which  govern  aU  implied 
promises.  And  ms  second  responsibility,  which  arises  upon 
reasons  of  policy,  is,  that  he  carries  the  goods  upon  a  con- 
tract of  insurance.  This  policy  has  fixed  the  latter  liability 
upon  common  carriers  by  land  and  water,  not  because  they 
hold  themselves  out  to  carry  for  all  persons  indifferently ; 
if  that  were  all,  there  would  be  no  ground  for  the  policy,  it 
would  be  without  reason ;  many  other  persons  hold  them- 
selves out  to  act  in  their  trade  or  business  for  all  persons 
indifferently  who  wiU  employ  them,  and  the  policy  in  ques- 
tion is  not  applied  to  such  trades ;  the  policy  is  applied  to 
the  trade  of  common  carriers,  because,  when  the  common 
law  *adopted  that  policy,  the  business  of  common  car-  [28 
riers  in  England  was  exercised  in  a  particular  manner  and 
subject  to  particular  conditions  which  called  for  the  adop- 
tion of  that  policy.  The  question  is,  whether  the  policy 
has  not  been  applied,  not  only  to  ship-owners  who  are  by 
their  own  act  common  carriers,  but  also  to  ship-owners  who 
are  not  common  carriers.  Whether  a  ship-owner  is  or  is 
not  a  common  carrier  must  surely,  upon  principle,  as  from 
the  cases  and  writings  just  quoted  it  appears  to  be  on  au- 
thority, depend  upon  whether  the  ship-owner  holds  himself 
out  to  carry  for  Eire  for  all  persons  who  may  offer.  But 
certainly  many  ship-owners  do  not  in  fact  do  so.  A  ship- 
owner who  puts  his  ship  into  a  broker's  hands  to  procure  a 
charter  does  not  hold  himself  out  to  carry  for  the  first  per- 
son who  offers.  Neither  does  a  master  who  in  a  foreign  port 
advertises  that  he  is  ready  to  enter  into  charters.  The  ship- 
owner or  master  has  a  right  to  consider  the  credit  and  re- 
sponsibility of  the  proposed  charterer,  and  to  reject  his 
proposal  if  it  be  thought  expedient.  One  who  puts  up  his 
ship  as  a  general  ship  does,  by  so  doing,  by  the  ordinary 
understanding  of  ship-owners  and  merchants,  hold  himself 
out  as  ready  to  carry  all  reasonable  goods  brought  to  him. 
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And  so  does  a  ship-owner  who  runs  a  line  of  ships  from 
ports  to  |)orts,  habitually  carrying  all  goods  brought  to  him. 
It  is  admitted,  therefore,  that  such  are  common  carriers,  and 
liable  to  all  the  implied  undertakings  of  common  carriers. 
The  question  is,  whether  other  ship-owners  carrying  goods 
for  hire  without  express  stipulation,  though  they  are  not 
liable  to  all  the  implied  undertakings  of  common  carriers, 
are  not  by  the  common  law,  for  reasons  of  policy,  made 
also  liable  to  one  of  those  implied  undertakings. 

The  solution  of  this  question  will,  we  think,  depend  upon 
a  consideration  of  the  time  at  which  and  the  reason  for 
which  the  liability  in  question  was  introduced  into  the  com- 
mon law.  No  one  who  has  read  the  treatise  of  Mr.  Justice 
Story  on  Bailments,  the  essay  of  Sir  William  Jones,  and  the 
judgment  of  Lord  Holt  in  Uoggs  v.  Bernard  ('),  can  doubt 
that  the  common  law  of  England  as  to  bailments  is  founded 
upon,  though  it  has  not  exactly  adopted,  the  Roman  law. 
It  is  true  that  Lord  Holt  rests  as  for  authority  solely  on 
29]  Bracton :  but  the  treatise  of  Bracton  adopts  *all  the 
divisions  of  the  Roman  law  in  the  very  words  of  the  Roman 
text,  and  further  adopts  the  exception  of  the  Roman  law 
and  the  Roman  reasons  for  it.  The  divisions  may  be  the 
logical  divisions  of  the  subject,  and  so  be  niturally  adopted 
by  aU  in  every  country  who  treat  the  subject  logically :  but 
tne  exception,  both  in  the  Roman  Empire  and  m  England, 
was  no  natural  exception,  but  one  depending  entirely  on 
public  policy,  arising  from  the  manner  in  which  some  par- 
ticular kinds  of  business  were  carried  on  in  both  places.  It 
is  obvious,  therefore,  that  Bracton,  or  English  judges  be- 
fore him,  adopted  into  the  English  the  Roman  law. 

By  the  primary  divisions  of  the  law  of  bailment  in  the 
Roman  law  and  as  enunciated  by  Lord  Holt,  those  who 
carry  goods  for  hire  are,  unless  they  are  within  the  excep- 
tion aUuded  to,  liable  only  as  other  bailees  for  hire,  that  is 
to  say,  they  are  bound  to  ordinary  diligence  and  to  a  reason- 
able exercise  of  skill,  and,  of  course,  are  not  responsible 
for  any  losses  not  occasioned  by  the  ordinary  negligence  of 
themselves  or  their  servants, — Story,  §  457:  but  those  who 
are  within  the  exception  are  liable  as  insurers,  &c. 

The  question,  therefore,  is,  what  ship-owners  are  brought 
within  the  exception.  That  exception  was  in  the  Roman 
law  contained  in  the  well-known  edict  of  the  Prsetor ;  and 
the  reason  for  its  promulgation  was  contained  in  the  Com- 
mentary of  Ulpian:  "Ait  Praetor,  nautsB,  caupones,  stabu- 

(»)  2  Ld.  Raym.,  «09;  1  Salk.,  26. 
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larii  (*),  &c.," — that  is  to  say,  ship-masters  and  the  class  of 
I)ersoiis  who  carried  on  the  business  of  innkeepers.  If  the 
proposition  contained  in  the  exceptional  edict  is  to  be  con- 
sidered as  adopted  straight  and  in  terms  into  the  common 
law,  it  is  not  some  ship-masters,  but  all  ship-masters,  who 
are  by  the  terms  of  it  made  liable  to  the  greater  liability. 
Carriers,  it  will  be  observed,  are  not  mentioned ;  and  cer- 
tainly not  a  limited  *cla8s  of  carriers  called  afterwards  [30 
"common  carriers."  "The  Roman  edict,"  says  Story,  "it 
will  be  at  once  perceived,  does  not  extend  in  terms  to  car- 
riers by  land.  But  in  most,  if  not  in  all  modern  countries, 
the  rule  which  it  prescribes  has  been  practically  expounded 
so  as  to  include  them :"  §  458. 

It  required,  of  course,  authority,  customary  and  thence 
judicial,  or.  parliamentary,  to  introduce  into  the  common 
law  the*  original  rules  and  the  exception  as  applicable  to 
any  case.  But,  if  the  exception  was  to  be  introduced  at 
all,  to  what  would  it  naturally  be  at  first  applied  %  It  would 
seem  that  naturally  it  would  first  be  applied  to  the  trades  or 
businesses  which  were  carried  on  in  England  under  the  same 
names  and  conditions  as  formerly  in  the  Roman  Empire. 
Modern  innkeepers  probably  carry  on  the  same  business  as 
both  the  stabularii  and  caupones  did  in  the  older  time. 
The  two  trades,  therefore,  carried  on  in  England  under  the 
same  conditions  as  the  three  enumerated  in  the  edict,  were 
the  ship-masters  and  innkeepers.  The  conditions  which 
had  induced  the  Praetor  as  matter  of  policy  to  hold  them 
to  a  strict  liability  in  Rome  were  the  same  conditions  as  ex- 
isted in  the  mode  of  carrying  on  the  same  business  in  Eng- 
land. The  conditions  on  which  the  Praetor  had  acted  witn 
regard  to  ship-masters  were  not  conditions  confined  to  a 
certain  limited  portion  of  ship-masters:  those  conditions 
existed  in  the  case  of  all  ship-masters.  When,  then,  the 
English  judges,  acting  at  first  no  doubt  on  the  general 
understanding  of  aU  merchants  and  ship-owners,  adopted 
into  the  common  law  the  exception  of  the  JRoman  law,  tnere 
is  no  reason  which  can  be  suggested  why  they  should  not 
and  did  not  adopt  it  in  its  terms,  as  applicable,  not  to  a 
limited  portion  of,  but  to  all  ship-masters  carrying  goods 
for  hire.     Afterwards,  according  to  the  ordinary  course  of 

(*)  The  word  "  stabularii "  here  is  evi-  to  describe  a  person  almost  identical  in 

dently  used  in  the  second  sense  given  for  character  with  a  modern  innkeeper,  are 

it  in  Facciolati  and  Forcellini's  Lexicon  cited  by  the  authors,  who  add   to  the 

(sub    Terbo),    "  Qui    mercede    homines  above  definition  the  remark  "  nam  stabu- 

eorum^i^  jumenta  hospitio  excipit."    Paa-  lum  turn  ad  jumenta  pertinet,   turn  ad 

sai^s  from  Ulpian,  Seneca,  and  Apuleius  homines."     See  Bailey's  edition,  1828. — 

clearly  showing  that  the  word  was  used  Note  by  Denman,  J. 
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English  law,  the  judges  would  have  to  consider  whether 
some  other  trade  or  business  was  not  to  be  in  England  intro- 
duced into  the  exception,  because  such  trade  was  so  carried 
on  as  to  be  within  the  principle  of  the  exception.  They 
found  a  trade  established  in  England,  viz.,  the  trade  of 
"common  carriers,"  which  was  so  carried -on,  by  reason  of 
the  state  of  the  country,  4s  to  be  within  the  principle  or 
conditions  of  the  exception,  and  therefore  they  added  that 
trade  to  those  already  within  the  exception.  Common  car- 
31]  riers  would  not  be  introduced  because  *they  carried  the 
goods  of  all  persons  indifferently,  but  because  those  who  so 
carried  goods  at  that  time  were  within  the  mischief  dealt 
with  by  the  Praetor.  If  this  be  a  true  view,  ship- masters 
and  ship-owners  were  not  introduced  because  tfiey  were 
common  carriers,  but  because  they  were  ship-masters  and 
ship-owners,  and  therefore  all  ship- masters  and  ship-owners 
were  comprised  in  the  exception  when  first  it  was  recognized 
or  introduced  by  judicial  decisions.  Common  carriers  by 
land  were  added  afterwards,  because  their  business  was 
subject  to  the  same  conditions  as  was  the  business  of  all 
carrying  ship-masters  and  ship-owners. 

Many  attempts  have  b^en  made  to  introduce  into  the  ex- 
ception other  trades,  as,  those  of  wharfingers,  forwarding 
agents,  carters,  &c.;  but  all  such  attempts  have  failed, 
because  those  trades,  although,  in  respect  of  their  being 
public  or  common  trades,  they  are  similar  to  the  trade 
of  common  carriers,  are  not  similar  to  it  in  those  respects 
in  which  it  was  similar  to  the  trades  of  ship-masters 
and  innkeepers.  Unless  there  is  something  in  the  au- 
thorities which  binds  us  to  determine  that  only  such  ship- 
owners as  made  themselves  common  carriers  were  brought 
within  the  exception,  reason  and  consideration  seem  to  us 
to  show  that  all  ship-masters  and  owners  carrying  goods  for 
hire  were  from  the  beginning  brought  within  it.  Inn- 
keepers were  probably  judicially  declared  to  be  within  it 
first  in  Calye^s  Case(').  Ship-owners  were  first  judicially 
declared  to  be  within  it  in  Morse  v.  Sltbe  (*).  The  facts  of 
that  case,  as  stated  in  the  special  verdict  in  1  Ventris, 
p.  190,  lead,  one  would  think,  strongly  to  the  conclusion  that 
the  ship  was  a  general  ship :  but,  as  has  been  observed  by 
Blackburn,  J.,  in  Liver  Alkali  Co.  v.  Johnson  (*),  the  count 
is  general  and  states  that,  "according  to  the  law  and  cus- 
tom of  England,  masters  and  governors  of  ships  which  go 

(>)  8  Co.  Rep.,  82  a.  (»)  Law  Rep.,  9  Ex.,  841. 

(«)  2  Lev.,  69;  1    Vent.,   190,   238;  1 
Mod.,  85;  Keble,  72,  112,  186. 
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frcyrrh  London  beyond  sea  and  take  upon  them  to  carry 
goods  beyond  sea^  are  bound  to  keep  safely,"  &c.  This 
statement  is  certainly  in  terms  applicaole  to  all  ships,  and 
not  only  to  ships  acting  as  common  carriers ;  and  therefore 
the  case  has  generally  been  considered  as  a  decision  upon 
the  liability  of  all  ships.  So,  in  Dale  v.  Hall(^\  the  decla- 
ration was  *not  against  the  defendant  as  a  common  car-  [32 
rier,  but  upon  a  promise  to  be  implied  from  the  fact  of  his 
being  a  ship-master  receiving  goods  to  be  carried  for  hire. 
So,  m  Ooff^Y,  Clinkard^  quoted  in  Dale  v.  Hall  (*),  there  is 
no  statement  whatever  that  the  ship  was  a  general  ship. 
We  think  it  worthy  of  notice  that  Lord  Holt,  m  the  careful 
iudgment  in  Coggs  v.  Bernard  ('),  in  which  his  words  would 
be  well  weighed,  speaks  thus :  "  And  this  is  the  case  of  the 
common  carrier,  common  hoyman,  master  of  a  ship,"  &c. 
He  does  not  include  the  ship -master  in  the  class  of  common 
carriers.  He  treats  him  as  a  separate  and  independent  class. 
And,  speaking  of  him,  he  uses  a  phrase  which  includes  all 
ship-masters,  and  does  not  confine  the  class  to  those  ship- 
masters only  who  trade  as  common  carriers.  Blackburn,  J., 
treats  the  case  of  Lyon  v.  Melts  (*)  as  a  strong  authority  in 
favor  of  the  enlarged  liability  of  a  barge-owner,  without 
determining  whether  such  barge-owner  was  a  common  car- 
rier or  not.  And  the  judgment  of  the  majority  of  the 
judges  in  Liver  Alkali  Co.  v.  Johnson  (*)  seems  to  be  a 
strong  authority  in  favor  of  the  liability  being  attached  to 
all  ship-masters  or  owners  carrying  goods  for  hire,  by  rea- 
son of  their  decision  that  the  defendant  in  that  case  was 
liable,  without  determining  whether  he  was  a  common  car- 
rier or  not.  In  Barclay  v.  y  Oana{^\  it  is  true  that  the 
ship  was  a  general  ship :  but  Lord  Mansfield  does  not  decide 
the  case  on  the  ground  that  the  defendant  was  a  common 
carrier.  He  says :  *'  It  is  impossible  to  distihguish  this  case 
from  the  case  of  a  common  carrier."  In  BelPs  Commenta- 
ries, c.  iv.,  par.  14,  p.  167,  it  is  said  :  '*  As  to  particular  ships 
freighted  specially,  unless  there  be  a  specific  agreement,  the 
edict  applies."  In  Schieffelin  v.  Harvey  {^\  it  seems  im- 
possible to  say  whether  the  ship  was  a  general  ship.  There 
was  a  bin  of  lading ;  but  that  does  not  determine  the  point. 
The  judgment  is,  however,  general :  "The  master  and  own- 
ers are  responsible  for  every  injury  that  might  have  been 
prevented  by  human  foresight  or  energy."  The  judgment 
of  Kent,  C.J.,  in  Elliott  v.  RusselH^),  is  also  as  strong  and 

Q)  1  Wils.,  281.  («)  Law  Rep.,  9  C.  P.,  838. 

(«)  1  Wils.,  282.  («)  3  Doiig.,  389. 

(»)  Ld.  UavA.,909;  1  Salk.,  26.                     C)  6  Johns.  Kt-p.  (N.Y.),  170. 

O  5  Eafet,*428.  («)  10  Johns.  Rep.  (N.Y.),  1. 
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33]  general  as  can  be:  *'In  short,"  he  says,  "it  *mu8t  be 
regarded  as  a  settled  point  in  the  English  law,  that  masters 
and  owners  of  vessels  are  liable,  in  port  and  at  sea  and 
abroad,  to  the  whole  extent  of  inland  carriers,  except  so 
far  as  they  are  exempted  by  the  exceptions  in  the  contract 
of  charter  party  or  bill  of  lading,  or  by  statute."  Certainly, 
these  are  terms  which  seem  to  show  that,  in  the  mind  of  the 
Chief  Justice,  all  masters  of  all  sea-going  vessels  were  so 
liable,  and  not  only  those  who  had  made  themselves  com- 
mon carriers,  and  thereby  liable  to  carry  the  goods  of  all 
persons.  And  it  seems  impossible  to  account  for  the  almost 
universal  use  of  bills  of  lading  bv  all  sea-going  ships,  if  a 
gresit  number  of  them,  viz.,  afl  who  were  not  common  car- 
riers, would  only  be  answerable  for  negligence,  for  which 
they  are  answerable  notwithstanding  the  bill  of  lading. 
The  exceptions  in  a  bill  of  lading  are  exceptions  out  of  a 
generally  recognized  absolute  liability  which  it  is  generally 
considered  would  exist  if  those  exceptions  were  not  inserted.. 

We  are,  therefore,  of  opinion  that  the  true  rule  is,  that 
every  ship-owner  or  master  who  carries  goods  on  board  his 
vessel  for  hire,  is,  in  the  absence  of  express  stipulation  to 
the  contrary,  subject,  bv  implication,  by  the  common  law 
of  England,  adopting  the  law  of  Rome,  by  reason  of  his 
acceptance  of  the  goods  to  be  carried,  to  the  liability  of  an 
insurer,  except  as  against  the  act  of  God,  or  the  Queen's 
enemies.  It  is  not  only  such  ship-owners  as  have  made 
themselves  in  all  senses  common  carriers  who  are  so  liable  ; 
but  all  ship-owners  who  carry  goods  for  hire,  whether  inland, 
coastwise,  or  abroad,  outward  or  inward.  They  are  all  within 
the  exception  to  the  general  law  of  bailments,  which  (as  be- 
fore observed)  was  adopted  into  the  common  law  from  the 
Roman  law.  The  liability  of  the  defendant,  therefore,  was 
that  of  an  insurer,  except  against  the  act  of  God  and  the 
Queen's  enemies;  not  because  he  was  a  common  carrier, 
but  because  he  carried  the  plaintiffs  mare  in  his  ship  for 
hire. 

We  should  take  notice  that  our  view  differs  from  some 
few  passages  in  Story,  as  in  §  601,  and  in  §  604.  But  the 
note  to  §  601  seems  to  intimate  a  doubt,  after  all,  Whether 
the  section  is  correct ;  and  the  cases  quoted  in  support  of 
§  604  do  not  affect  the  question  now  before  us. 

We  have  next  to  determine  whether  the  loss  in  this  case 
34]  can  be  *said  to  have  occurred  '*  by  the  act  of  God." 
Many  definitions  of  this  phrase  have  been  attempted.  Many 
cases  have  decided  what  occurrences  cannot  in  law  be  con- 
sidered to  come  within  it.     The  matter  is  fully  treated  in 
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Story,  §  611,  and  the  notes  to  it ;  and  in  Angell  on  Carriers, 
§§  154,  155,  and  subsequent  sections.  The  definition  to  be 
extracted  from  all  the  cases  is  said  to  be  best  given  in  a  note 
on  Coggs  v.  Bernard  ('),  in  the  American  edition  (by  Mr. 
Wallace)  of  Smith's  Leading  Cases.  The  best  form  of  the 
definition  seems  to  us  to  be,  that  the  damage  or  loss  in  ques- 
tion must  have  been  caused  directly  and  exclusively  by  such 
a  direct  and  violent  and  sudden  and  irresistible  act  of  nature 
as  the  defendant  could  not  by  any  amount  of  ability  foresee 
would  happen,  or,  if  he  could  foresee  that  it  would  happen, 
could  not  by  any  amount  of  care  and  skill  resist,  so  as  to 
prevent  its  effect  It  lies  upon  the  defendant  to  show  that 
a  damage  or  loss  for  which  ne  would  otherwise^  be  liable  is 
brought  within  this  exception. 

We  cannot  say,  notwithstanding  the  inability  of  the  jury 
to  agree  to  an  answer  to  the  fifth  question  left  to  them,  that 
the  defendant  has  in  this  case  satisfied  the  burden  of  proof 
cast  upon  him,  so  as  to  bring  himself  clearly  within  the 
definition.  It  seems  to  us  impossible  to  say  that  no  human 
ability  could  foresee  the  reasonable  probability  of  the  hap- 
pening of  rough  weather  on  the  voyage,  and  that  a  horse  at 
sea  might  be  frightened  by  it,  or  mat  no  human  ability 
could  prevent  injury  to  a  fnghtened  horse  in  such  weather 
as  occurred. 

WeT  think  also  that  the  fright  of  the  mare  was  a  natural 
and  probable  result  of  the  rough  sea, — ^a  fright  likely  to 
happen  in  the  case  of  any  ordinary  horse, — and  cannot  be 
considered  such  a  vice  in  the  inherent  nature  of  this  par- 
ticular mare  as  to  absolve  the  defendant. 

We  are  therefore  of  opinion  that  the  plaintiff  was  entitled 
to  succeed,  and  that  the  rule  must  be  made  absolute  to  enter 
the  verdict  for  him. 

Hule  absoltUe. 

Solicitors  for  plaintiff :  Lawrence^  Plews  &  Boyer. 
Solicitors  for  defendant :  Lyne  &  Holman. 

0)  2  Ld.  Raym.,  909 ;  1  Salk.,  26. 

As  to  bow  far  a  carrier  is  liable  for  mate,  wbile  being  carried  by  tbe  de- 
an injury  to  animals  arising  from  tbeir  fendants,  tbe  defendants  requested  a 
own  propensities,  see  Great  Western,  ruling  tbat  if  tbey  used  due  care  and 
etc.,  €.  ^Blower,  2  Ene.  Rep.,  700,  704  provided  a  suitable  car,  and  tbe  inju- 
Dote  ;  Sber.  &  Redf.  Neg.,  tit.  "  Ani-  ries  were  caused  by  tbe  peculiar  char- 
mals,"  Whart.  on  Neg.,  §§  615-«21,  acter  and  propensities  of  the  borses, 
5^,  597.  sucb  as  frigbt  or  bad  temper,  tbey  were 

An  action  against  a  railroad  company  not   liable.     Tbe   judge  refused  tbis 

to  recover  for  injuries  done  by  one  of  ruling,  but  ruled  tbat  if  tbe  borse  was 

tbe  plaintiff's  pair  of   borses  to  bis  injured  by  bis  mate  in  an  outburst  of 

15  Eno.  Rki\  28 
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vicioosness,  quite  onnsual  in  horses 
worked  together,  the  jury  might  find 
for  defendants.  Held,  that  the  defen- 
dants had  good  ground  of  exception. 

A  railroi^  company  is  not  responsible 
for  injuries  inflicted  by  one  horse  upon 
another  while  they  were  being  carried  in 
the  company's  car,  if  the  injuries  were 
caused  by  the  fault  or  neglect  of  the 
owner  of  the  horses  in  attaching  their 
halters  or  not  removing  their  shoes : 
Evans  «.  Fitchburg,  etc..  Ill  Mass., 
142. 

The  liability  of  a  carrier  of  animals 
is  not,  in  all  respects,  the  same  as  that 
of  a  carrier  of  inanimate  property. 
But  the  liability  of  a  railroad  company, 
engaged  as  a  common  carrier  of  ani- 
msJs,  is  not  limited  to  the  careful  and 
safe  conveyance  of  the  car  containing 
them. 

In  the  absehce  of  a  special  agree- 
ment, the  company  is  responsible  for 
any  injury  which  can  be  prevented  by 
foresight,  vigilance  and  care,  although 
arising  from  the  conduct  of  the  ani- 
mals. 

But  the  carrier  is  not  an  insurer 
against  injuries  arising  from  the  nature 
and  propensities  of  the  animals,  and 
which  diligent  care  cannot  prevent. 
As  to  damages  arising  from  other 
causes,  the  liaoility  is  the  same  as  that 
of  a  carrier  of  other  property:  Clarke 
«.  Rochester,  etc.,  14  N.  Y.,  570. 


Plaintiff  led  his  horses,  which  were 
gentle,  upon  a  ferry  boat,  and  left 
them  for  a  moment  unattended.  The 
guard  chain  was  not  high  enough  to 
stop  them,  and  the  ferry  company  had 
no  one  to  attend  them ;  the  horses  be- 
came frightened  by  the  steam  whistle 
and  jumped  off  the  boat.  Held,  the 
company  was  liable,  if  the  jury  found, 
as  a  fact,  that  the  decks  were  so  slip- 
pery that  plaintiff  could  not  have  stop- 
ped the  horses  if  he  had  been  at  their 
heads  or  on  his  box,  for  "  it  was  the 
duty  of  the  company  to  have  proper 
and  suitable  guajnds  and  barriers  on  the 
boat  for  the  security  of  the  property 
thus  carried,  and  to  prevent  damages 
from  such  casualties  as  it  would  nat- 
urally be  exposed  to,  thoagh  there  was 
ordinary  care  on  the  part  of  the  trav- 
eller": Short  V.  Knapp,  2  Daly,  150,  2 
Abb.  Pr.,  N.S.,  241 ;  White  v.  Wenni- 
semmet  Co.,  7  Cush.,  155,  5  Law  Re- 

r)rter,  N.S.,  203 ;  Sher.  &  Redf .  Neg., 
278  a,  Whart.  on  Neg.,  g§  706-«. 
See  also  Blakelev  v.  LeDue,  19  Minn., 
187  ;  Hazman  v.  Hoboken,  etc, ,  50  N. 
Y.,  53,  2  Daly,  130;  Ferris  v.  Union, 
etc.,  86  N.  Y.,  318;  Lewis  v.  Smith, 
107  Mass.,  534;  Wyckoff  «.  Queens 
Co.,  etc.,  52  N.  Y.,  32,  disapproving 
Fisher  v.  Clisbee,  12  Ills.,  844;  Powell 
tJ.  Mills,  37  Mississippi,  691,  and  WQ- 
son  V,  Hamilton,  4  Ohio  St.  Rep.,  722. 


[Law  Reports,  1  Common  Pleas  Division,  36.] 
Nov.  6,  1876. 

35]  ^Marshall  v.  Green. 

Sale  of  Timber— Ifderest  in  Land— A  dual  Receipt  of  Part  of  Goods  Sold—StahUe  of 

Frauds,  ss.  4,  17. 

A  sale  of  growing  timber  to  be  taken  away  as  soon  as  possible  by  the  purchaser  is 
not  a  contract  or  stue  of  land,  or  any  interest  therein,  within  the  4th  section  of  the 
Statute  of  Frauds. 

The  defendant  by  word  of  mouth  purchased  certain  growing  trees  for  £26  of  the 
plaintiff  on  the  terms  that  he,  the  defendant,  should  remove  them  as  soon  as  possible. 
The  defendant  accordingly  cut  down  some  of  the  trees  and  agreed  to  sell  the  tops  and 
stumps  to  a  third  person.  The  plaintiff  then  countermanded  the  sale,  and  prohibited 
the  defendant  from  cutting  down  the  rest  of  the  trees.  The  defendant,  however,  cut 
down  the  remainder,  and  carried  the  whole  away : 

Held,  that  the  cose  was  within  the  17th  section  of  the  Statute  of  Frauds,  and  that 
before  the  sale  was  countermanded  tliere  was  an  acceptance  and  actual  receipt  of 
part  of  tlie  goods  sold  within  that  section. 
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Declaration  :  Ist  count,  for  trespass  to  land  and  cutting 
down  certain  trees  of  the  plaintiff ;  2d,  trover ;  3d,  for  an  in- 
jury to  the  plaintiffs  reversion. 

Pleas:  not  guilty,  not  possessed,  leave  and  license,  &c., 
and  a  special  plea  setting  lorth  that  the  plaintiff  had  sold  to 
the  defendant  a  large  quantity  of  timber  trees  growing  upon 
the  land,  with  liberty  to  the  defendant  to  -go  on  to  the  land 
to  remove  the  trees,  and  that  the  acts  complained  of  were 
done  in  pursuance  of  the  agreement,  and  with  the  privity 
and  consent  of  the  plaintiff.     Issues  thereon. 

The  case  was  heard  before  Amphlett,  B.,  at  the  Leeds 
Summer  Assizes,  1874,  without  a  jury,  when  the  facts  were 
as  foUows :  The  plaintiff  was  the  owner  in  fee  of  a  copy- 
hold tenement'on  which  timber  was  growing.  The  tenement 
was  under  lease,  but  by  the  custom  of  the  manor  the  trees 
were  reserved  to  the  lessor  upon  a  lease  of  copyhold  tene- 
ments. The  plaintiff  communicated  with  the  defendant  by 
letter  with  regard  to  his  having  this  timber  for  sale,  and  a 
question  having  arisen  as  to  the  number  of  the  trees,  it  was 
arranged  that  they  should  go  over  the  ground  together  to 
view  the  trees. 

On  the  27th  of  February  they  went  accordingly,  and  the 
learned  judge  found  that  what  took  place  between  them  on 
that  *occasion  amounted  to  a  contract  by  word  of  [36 
mouth  for  the  sale  of  twenty-two  trees  at  £26,  "the  trees  to 
be  got  away  as  soon  as  possible."  The  defendant's  ser- 
vants entered  and  cut  the  trees  upon  the  2d,  3d  and  4th  of 
March.  When  six  of  the  trees  had  been  cut  the  plaintiff 
wrote  a  letter  countermanding  the  sale  of  the  27th  oi  Febru- 
ary, and  demanding  an  alteration  of  the  terms  before  allow- 
ing the  timber  to  be  felled.  The  defendant,  nevertheless, 
felled  the  remainder  of  the  trees,  and,  notwithstanding  a 
notice  to  the  contrary  from  the  plaintiff  s  solicitors,  subse- 
quently removed*  the  whole.  Before  receiving  the  letter 
countermanding  the  sale  the  defendant  had  agreed  to  sell 
the  tops  and  stumps  to  a  third  person. 

On  these  facts  the  verdict  was  entered  for  the  plaintiff 
for  £60,  leave  being  reserved  to  the  defendant  to  move  to 
enter  it  for  himself,  on  the  ground  that  the  facts  disclosed 
a  right  on  the  part  of  the  defendant  to  cut  down  and  remove 
the  trees. 

A  rule  nisi  had  been  obtained  accordingly,  against  which 

Nov.  4.  Cave^  Q.C.,  showed  cause:  Assuming  that  this 
contract  was  within  the  17th  section  of.  the  Statute  of 
Frauds,  and  not  the  4th,  there  was  no  evidence  of  an  actual 
receipt  of  part  of  tlie  subject-matter  of  the  sale  here.     There 
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was  nothing  to  divest  the  vendor's  lien,  and  so  long  as  that 
remained  there  could  be  no  actual  receipt.  [He  cited  on 
this  point  Phillips  v.  Bistolli{');  Chaplin  v.  Rogers  (^)\ 
Mdb&rley  v.  Sheppard  (") ;  Parker  v.  WaUis  (*) ;  Boulter  v. 
ArnottC).] 

Secondly,  this  was  a  contract  for  an  interest  in  land  within 
the  4th  section  of  the  Statute  of  Frauds.  This  is  not  a  case 
of  a  sale  of  frttctics  indvstriales.  A  contract  to  buy  the 
trees  as  they  stand,  as  this  was,  is  within  the  statute ;  it  is 
not  like  the  caae  where  the  trees  are  to  be  reduced  to  timber 
before  the  property  passes.  If  it  is  intended  that  the  trees 
while  standing  in  the  land  shall  become  the  proi)erty  of  the 
purchaser  the  case  is  within  the  section.  [He  cited  Teal  v. 
37]  AyiyO\  Evans  V.  Roberts  C);  Parker  v.  ^Sfani- 
land  n ;  Carrington  v.  Boots  {") ;  Mayjield  v.  Wadsl^  ("•) ; 
Scorellv.  Boxall  (") ;  Wood  v.  Mardey  (") ;  Wirder  v.  Brock- 
welH^*).'\ 

riiORD  Coleridge,  C.J.,  referred  to  Smith  v.  Surmani^*).'] 

That  case  is  distinguishable,  because  there  the  vendor  was 
to  cut  the  trees ;  here  the  purchaser  is  to  cut  them.  He  is 
to  have  the  property  in  the  trees  while  standing,  and  the 
license  given  him  to  go  on  the  land  becomes  irrevocable,  be- 
cause coupled  with  las  interest  in  the  growing  timber.  This 
amounts  to  an  interest  in  land. 

Wills,  Q.C.,  J.  Thompson  and  C.  Dodd,  supported  the 
rule:  This  was  not  a  contract  for  an  interest  in  land. 
There  was  to  be  no  possession  or  use  of  the  land  for  any 
specific  time,  nor  was  it  to  contribute  to  the  growth  of  the 
tning  sold.  The  contract  was  for  the  trees  as  chattels,  to  be 
removed  as  soon  as  possible.  If  a  thing  is  sold  when  imma- 
ture, and  is  to  be  allowed  to  grow,  it  may  be  that  the  sale  is 
not  merely  of  the  thing  as  it  stands,  but  of  an  increment  to 
be  derived  from  the  land,  and  so  there  is  p,n  interest  in  the 
land  forming  part  of  the  subject  of  the  sale.  Here  what  was 
sold  was  the  thing  as  it  stood.  [They  cited  RodwelX  v. 
PhiUips{^'\  Lifc/rd's  Ca5e(").] 

[The  court  then  intimated  that  they  did  not  think  it  neces- 
sary to  hear  them  further,  but  reserved  their  judgment] 

Cur,  adv.  vuU, 

(>)  2  B.  4  C,  611.  (»)  2  M.  «k  W.,  248. 

(»)  1  East,  192.  (»o)  8  B.  «fe  C,  367. 

(«)  10  Bing.,  99.  (")  1  Y.  A  J.,  896. 

(*)  5  E.  <fe  B..  21.  ('«)  11  A.  A  E.,  34. 

(»)  1  C.  A  M.,  833.  (>8)  8  East,  808. 

(•)  2  B.  A  B.,  99.  C^)  9  B.  A  C,  561. 

0)  6  B.  A  C,  829.  («)  9  M.  A  W.,  601. 

O  11  East,  302.  ('«)  11  Co.  Uq>.,  49  (b). 
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Nov.  6.  The  following  judgments  were  delivered : 
Lord  Coleridge,  C.J.:  This  is  an  action  in  respect  of 
the  entry  by  the  defendant  upon  certain  land  in  the  occupa- 
tion of  the  plaintiff's  tenant,  and  the  cutting  down  of  cer- 
tain trees.  The  facts  were  these.  The  plaintiff  was  the 
owner  in  fee  of  a  copyhold  tenement  on  which  certain  tim- 
ber trees  were  growing.  The  tenement  was  under  lease,  but 
the  custom  of  the  manor  reserved  the  trees  upon  the  tene- 
ment leased  to  the  owner  in  fee  of  the  copyhold  tenement. 
The  plaintiff  had  communicated  with  the  defendant,  a  tim- 
ber merchant,  on  the  subject  of  his  wish  to  sell  the  trees ; 
but  some  *c[uestion  had  arisen  as  to  the  number  of  the  [38 
trees,  and  it  was  agreed  that  the  plaintiff  and  defen^nt 
should  go  over  the  land  together  to  inspect  the  trees.  On 
the  27th  of  February  they  went  over  the  land  for  that  pur- 
pose, and  there  was  then  a  parol  sale  of  twenty-two  trees  at 
the  price  of  £26,  and  it  was  arranged  that  the  trees  should 
be  "got  away  as  soon  as  possible."  The  defendant's  ser- 
vants entered,  and  on  the  2a,  8d  and  4th  of  March,  they  cut 
down  the  trees.  On  the  2d  of  March,  after  six  trees  had 
been  cut  down,  the  plaintiff  wrote  countermanding  the  sale. 
The  defendant  had  sold  the  tops  and  stumps  before  receipt 
of  the  letter  of  countermand  ;  out,  though  sold  before,  they 
were  not  taken  away  until  after  such  letter  was  received,  if 
there  was  a  valid  contract  for  the  sale  of  the  trees,  the  plain- 
tiff must  fail ;  the  trees  had  been  sold,  and  the  property  had 
passed;  the  land  was  not  in  the  plaintiff's  possession,  but 
his  tenant's,  and  the  defendant  had  a  perfect  right  to  do 
what  he  did.  It  is  not  denied  that  there  was  a  verbal  con- 
tract, and  the  question  therefore  is  whether  this  was  a  con- 
tract which  required  to  be  in  writing  under  the  Statute  of 
Frauds.  If  so,  the  defendant  was  m  the  wrong,  because 
there  was  no  such  contract.  The  first  question  is  whether 
this  was  a  contract  within  the  4th  section,  as  being  a  *' con- 
tract or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them."  These  words  have  given 
rise  to  a  great  deal  of  discussion,  and  veiy  high  authorities 
have  said  that  it  is  impossible  to  reconcile  all  the  decisions 
on  the  subject.  If  the  matter  were  res  Integra^  I  should  be 
inclined  to  think  that  there  was  much  to  be  said  for  Little- 
dale,  J.' 8,  view,  that  the  words  of  the  statute  were  never 
meant  to  apply  to  such  a  matter  as  this  at  all,  but  only 
referred  to  such  interests  as  are  known  to  conveyancers.  It 
is,  however,  too  late  now  to  maintain  this  view,  inasmuch 
as  there  are  a  great  number  of  decisions  which  proceed  on 
the  opposite  view.     It  is  clear  on  the  decisions  that  there 
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are  certain  natural  growths  which,  under  certain  circum- 
stances, have  been  held  to  be  within  the  words  of  the  sec- 
tion, and  a  contract  with  respect  to  which  must,  therefore, 
be  in  writing.  The  question  then  is  what  the  rule  is  to  be. 
The  matter  has  been  much  discussed,  and  for  my  part  I 
despair  of  laying  down  any  rule  which  can  stand  the  test  of 
every  conceivable  case.  If  it  is  said  that  there  is  an  interest 
39]  in  land  within  the  *section  when  the  sale  is  of  some- 
thing which,  before  it  is  taken  away,  is  to  derive  benefit 
from  the  land,  and  to  become  altered  by  virtue  of  what  it 
draws  from  the  soil,  the  rule  is  an  intelligible  one,  but  one 
which  it  is  almost  impossible  to  apply  with  absolute  strict- 
ness. The  effect  of  such  a  rule,  if  strictly  applied,  would 
vary  at  different  times  of  the  year.  If  the  sale  were  in  the 
spnng,  and  the  removal  of  the  thing  sold  were  to  be  post- 
poned but  for  two  or  three  days,  it  would  not,  at  its  sever- 
ance, in  strictness,  be  in  the  same  state  as  it  was  at  the  time 
of  the  sale.  On  the  other  hand,  in  winter,  when  the  sap  is 
out  of  the  tree,  and  it  is  standing,  as  it  were,  dead  for  the 
time  being,  there  would  be  no  appreciable  change.  It  is 
almost  impossible  to  say  that  the  rule  can  be  that,  wherever 
anything,  nowever  small,  is  to  pass  into  that  which  grows 
on  the  land,  out  of  the  land,  between  the  sale  and  the  reduc- 
tion into  possession,  the  contract  is  within  the  section. 

I  find  the  following  statement  of  the  law  with  regard  to 
this  subject,  which  must  be  taken  to  have  received  the  sanc- 
tion of  that  learned  judge.  Sir  Edward  Vaughan  Williams, 
in  th^  notes  in  the  last  edition  of  Williams'  Saunders  upon 
the  case  of  Duppa  v.  Mayo^  p.  395:  "The  principle  of 
these  decisions  appears  to  be  this,  that  wherever  at  the  time 
of  the  contract  it  is  contemplated  that  the  purchaser  should 
derive  a  benefit  from  the  further  growth  of  the  thine  sold 
from  further  vegetation  and  from  the  nutriment  to  be  af- 
forded by  the  land,  the  contract  is  to  be  considered  as  for  an 
interest  in  land ;  but  where  the  process  of  vegetation  is  over, 
or  the  parties  agree  that  the  thing  sold  shall  be  immediately 
withdrawn  from  the  land,  the  land  is  to  be  considered  as  a 
mere  warehouse  of  the  thing  sold,  and  the  contract  is  for 
goods.  This  doctrine  has  been  materially  qualified  by  later 
decisions,  and  it  appears  to  be  now  settled  that,  with  re- 
spect to  emblements  or  fructus  industriales^  &c.,  the  corn 
and  other  growth  of  the  earth  which  are  produced  not 
spontaneously,  but  by  labor  and  industry,  a  contract  for 
the  sale  of  them  while  growing,  whether  they  are  in  a  state 
of  maturity  or  whether  thejr  have  still  to  derive  nutriment 
from  the  land  in  order  to  bring  them  to  that  st^te,  is  not  a 
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contract  for  the  sale  of  any  interest  in  land,  but  merely  for 
the  sale  of  goods."  The  propositions  so  laid  down,  as  ap- 
plied to  the  present  case,  seem  to  afford  a  very  clear  and 
intelligible  rule.  Planted  trees  *oannot  in  strictness  be  [40 
said  to  be  produced  spontaneously,  yet  the  labor  employed 
in  their  planting  bears  so  small  a  j>roportion  to  their  natural 
growth,  that  thejr  cannot  be  considered  as  fructus  Indus- 
trialeSy  but  treatmg  them  as  not  being  friLcius  industriaUs 
the  proposition  is  that  where  the  thing  sold  is  to  derive  no 
benefit  from  the  land,  and  is  to  be  taken  away  immediately, 
the  contract  is  not  for  an  interest  in  land.  Here  the  con- 
tract was  that  the  trees  should  be  got  away  as  soon  as  pos- 
sible, and  they  were  almost  immediately  cut  down.  Apart 
from  any  decisions  on  the  subject,  and  as  a  matter  of  com- 
mon sense,  it  would  seem  obvious  that  a  sale  of  twenty-two 
trees  to  be  taken  away  immediately  was  not  a  sale  of  an 
interest  in  land,  but  merely  of  so  much  timber.     . 

There  do  not  seem  to  be  any  decisions  which  prevent  our 
deciding  in  conformity  with  the  common  sense  of  the  mat- 
ter. On  the  contrary,  there  is  a  case  of  Smith  v.  Surman  (*), 
in  which  the  Court  of  Queen's  Bench  held,  under  circum- 
stances very  like  those  of  the  present  case,  that  there  was 
no  contract  for  an  interest  in  land.  The  only  distinction 
that  I  can  see  between  that  and  the  present  case,  is  that 
there  thiB  trees  were  to  be  cut  by  the  vendor ;  but  Littledale, 
J.,  held  that,  "if  in  that  case  the  contract  had  been  for  the 
sale  of  the  trees,  with  a  specific  liberty  to  the  vendee  to  en- 
ter the  land  to  cut  them,  it  would  not  have  given  him  an 
interest  in  land  within  the  meaning  of  the  statute."  This 
decision  has  never  been  questioned,  and  has  been  adopted 
in  subsequent  decisions.  It  seems  to  me,  therefore,  that 
both  common  sense  and  authority  combine  to  show  that 
this  was  not  a  contract  for  an  interest  in  land  within  the 
section. 

The  remaining  question  is  whether  this  contract  was 
within  the  17th  section.  This  depends  on  whether  there 
was  here  an  acceptance  and  actusfl  receipt  of  part  of  the 
goods.  There  have  been  many  decisions  on  the  question, 
what  amounts  to  such  an  acceptance  and  receipt ;  it  was 
veiy  early  determined  that  an  actual  manual  receipt  of  the 
article  sold  was  not  necessary,  but  that  a  constructive  re- 
ceipt would  do.  Here  six  of  the  trees  were  cut  down  be- 
fore the  sale  was  countermanded,  and  at  a  time  when  it 
must  be  taken  that  that  was  done  with  the  assent  of  the 
seller,  and  portions  were  sold.      What  more  could  have 
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41]  been  *doiie  short  of  actually  removing  the  trees  ?  These 
were  bulky  trees,  that  a  man  could  not  carry  away  like  a 
small  article.  If  anything  short  of  actual  manual  posses- 
sion could  be  sufficient,  all  was  done  that  could  be  done. 
The  defendant  imimediately  cuts  down  the  trees  and  con- 
verts them  into  chattels,  and  deals  with  them  as  owner  by 
selling  the  tops  and  stumps.  In  the  absence  of  any  de- 
cision on  the  subject,  I  should  have  said  that,  if  it  be  once 
admitted  that  anything  short  of  actual  manual  possession 
could  be  a  sufficient  acceptance  and  receipt,  there  was  am- 

giy  sufficient  to  show  sucn  an  acceptance  and  receipt  here, 
ut  we  are  not  without  authority  on  the  subject.  There 
have  been  repeated  decisions  that,  where  anvthing  has  been 
done  on  the  part  of  the  vendee  under  sucn  a  contract  as 
this  to  the  wnole  or  part  of  the  goods  indicating  an  inten- 
tion to  deal  with  the  subject-matter  as  owner  in  possession, 
and  he  is  allowed  by  the  vendor  so  to  deal  with  it,  that 
amounts  to  an  acceptance  and  receipt  within  the  statute. 
It  has  been  held  with  regard  to  bulky  things,  that  the  de- 
livery of  the  indicia  of  title  was  sufficient.  When  the  pur- 
chaser had  marked  the  goods,  and  left  them  so  marked  on 
the  vendor's  premises,  it  was  held  that  there  was  a  suffi- 
cient acceptance  and  receipt.  The  case  of  Chaplin  v.  Ro- 
gers (')  seems  to  me  to  be  a  distinct  authority  for  the  view 
that  there  was  an  acceptance  and  receipt  here,  the  words  of 
the  section  having  received  all  the  fulfilment  the  subject- 
matter  was  capable  of.  I  do  not  rely  on  the  circumstance 
that  the  land  was  in  the  possession  of  the  plaintiff's  tenant. 
It  seems  to  me  that,  apart  from  that  circumstance,  and  treat- 
ing the  land  as  bein^  the  vendor's,  the  case  is  clear.  The 
result  is  that  the  plaintiff  fails  on  both  points,  and  the  rule 
must  be  made  absolute. 

Brett,  J.:  This  is  an  action  by  the  plaintiff  for  injury 
to  his  reversion  in  certain  property  by  reason  of  the  defen- 
dant's  having  cut  down  and  carried  away  certain  timber- 
trees.  It  is  admitted  that  there  is  no  injury  to  the  reversion 
if  the  trees  in  question  were  the  defendant's  by  virtue  of  a 
contract  which  he  could  enforce.  The  first  question  is, 
whether  this  contract  was  within  the  4th  section  of  the 
42]  Statute  of  Frauds,  and  therefore  ought  to  have  *been 
in  writing ;  and  the  second  is,  whether,  ii  it  was  not,  there 
was  sufficient  evidence  of  an  acceptance  and  receipt  of  a 
part  of  the  goods  under  the  17th  section.  With  respect  to 
the  first  point,  when  the  subject-matter  of  the  contract  is 
something  affixed  to  land,  the  question  is  whether  the  con- 
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tract  is  intended  to  be  for  the  purchase  of  the  thing  affixed 
only,  or  of  an  interest  in  the  land  as  well  as  the  thing  af- 
fixed. In  the  former  case  the  contract  is  not  within  the  4th 
section.  Certain  tests  have  been  judicially  agreed  on  with 
re^rd  to  this  question,  many,  if  not  all,  of  wnich  are  con- 
tained in  the  note  to  Duppa  v.  Mayo^  in  the  last  edition  of 
Williams'  Saunders,  which  has  the  authoritv  of  that  pro- 
found lawyer,  the  late  Sir  E.  V.  Williams.  That  note  gives 
certain  tests  as  applicable  to  particular  cases.  Where  the 
subject-matter  of  the  contract  is  growing  in  the  land  at  the 
time  of  the  sale,  then  if  by  the  contract  the  thing  sold  is  to 
be  delivered  at  once  by  the  seller  the  case  is  not  within  the 
section.  Another  case  is  where,  although  the  thing  may 
have  to  remain  in  the  ground  some  time,  it  is  to  be  deliv- 
ered by  the  seller  finally,  and  the  purchaser  is  to  have 
nothing  to  do  with  it  until  it  is  severed,  and  that  case  also 
is  not  within  the  section.  Then  there  comes  the  class  of 
cases  where  the  purchaser  is  to  take  the  thing  away  him- 
self. In  such  a  case  where  the  things  are  fructus  Indus- 
triaZes^  then,  although  they  are  still  to  derive  benefit  from 
the  land  after  the  sale  in  order  to  become  fit  for  delivery, 
nevertheless  it  is  merely  a  sale  of  goods,  and  not  within  the 
section.  If  they  are  not  fructus  industriales^  then  the 
question  seems  to  be  whether  it  can  be  gathered  from  the 
contract  that  they  are  intended  to  remain  in  the  land  for 
the  advantage  of  the  purchaser,  and  are  to  derive  benefit 
from  so  remaining ;  then  part  of  the  subject-matter  of  the 
contract  is  the  interest  in  land,  and  the  case  is  within  the 
section.  But  if  the  thing,  not  being  fructus  industrialiSy 
is  to  be  delivered  immediately,  whether  the  seller  is.  to  de- 
liver it  or  the  buyer  is  to  enter  and  take  it  himself,  then  the 
buyer  is  to  derive  no  benefit  from  the  land,  and  conse- 
quently the  contract  is  not  for  an  interest  in  the  land,  but 
relates  solely  to  the  thing  sold  itself.  Here  the  trees  were 
timber-trees,  and  the  purchaser  was  to  take  them  imme- 
diately ;  therefore,  applying  the  test  last  mentioned,  the 
contract  was  not  within  the  4th  section. 

*The  second  question  therefore  arises,  viz.,  whether  [43 
the  contract,  being  a  verbal  one  for  goods  above  the  value  of 
£10,  there  was  any  evidence  of  an  acceptance  and  actual 
receipt  of  the  whole  or  part  of  them  within  the  17th  section 
before  the  countermand  of  the  sale  by  the  letter  of  the  2d 
of  March.  It  jseems  to  me  that  the  effect  of  the  leave  re- 
served is,  that  if  there  was  such  evidence  the  plaintiff  must 
fail.  It  was  not  denied  in  argument  that  there  was  an 
acceptance;  the  only  question  therefore  is,  whether  there 
15  Eng.  Rep.  29 
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was  evidence  of  a  receipt.  Though  there  was  an  acceptance, 
there  was  no  actual  carrying  away  of  the  things  from  the 
premises  of  the  seller.  The  seller  was  not  in  actual  posses- 
sion of  the  land,  but  I  think  that  makes  no  difference,  and 
the  case  must  be  treated  as  if  he  were.  The  purchaser,  by 
virtue  of  his  license  to  go  on  the  land,  with  the  acquiescence 
of  the  tenant,  went  on  the  land,  and,  while  the  verbal  con- 
tract was  still  uncountermanded  by  the  plaintiff,  cut  down 
six  of  the  trees  and  made  a  sub- contract  lor  the  sale  of  the 
tops  and  stumps.  If  the  sub-sale  had  stood  alone,  I  should 
have  doubted  whether  it  would  have  been  evidence  of  an  ac- 
tual receipt ;  but  here  he  did  something  to  the  trees  them- 
selves. 1  should  be  inclined  to  say  that  where  there  is  no 
actual  removal  of  the  things  sold  the  question  depends  on 
this  proposition,  viz.,  that  when  there  has  been,  during  the 
existence  of  the  verbal  contract,  for  however  short  a  time, 
an  actual  possession  of  the  things  sold,  and  something  has 
been  actually  done  to  the  things  themselves  by  the  buyer 
which  could  only  properly  be  done  by  an  absolute  owner, 
there  is  evidence  to  go  to  a  jury  of  an  actual  receipt  of  the 
things.  This  principle  will,  I  think,  be  found  to  be  the 
governing  principle  in  all  the  decided  cases.  Thus,  for  in- 
stance, where  goods  were  handed  over  the  counter  to  the 
purchaser  and  marked  by  him ;  where  casks,  though  not 
taken  away,  have  had  their  spigots  cut  off  by  the  purchaser, 
and  in  other  similar  cases  there  has  been  an  actual  posses- 
sion by  the  buyer  and  something  actually  done  to  the  goods 
themselves  by  him  which  could  only  properly  be  done  by 
an  absolute  owner.  Here,  by  cutting  down  the  trees,  the 
defendant  actually  did  something  to  them  which,  apart 
from  the  sale  over  of  the  toppings,  amounted  in  my  opinion 
to  an  actual  receipt  of  them.  That  being  so,  the  words  of 
44]  the  17th  section  seem  to  me  *to  have  been  satisfied. 
Consequently  the  plaintiff  fails  on  both  the  questions  raised, 
and  the  rule  must  be  absolute. 

Grove,  J.:  I  am  of  the  same  opinion.  I  have  verv  little 
to  add  to  the  observations  of  my  Lord  and  my  l5rother 
Brett.  It  seems  to  me  that,  in  determining  the  question 
whether  there  was  a  contract  for  an  interest  in  land,  we 
must  look  to  what  the  parties  intended  to  contract  for.  In  all 
the  cases  this  has  been  made  the  test.  In  the  case  of  Smith 
V.  SuTTnan  (*)  it  was  argued  by  Russell,  Sergt.,  that  "a  sale  of 
crops,  or  trees,  or  other  matters  existing  in  a  growing  state 
in  the  land  may  or  may  not  be  an  interest  in  land  according 
to  the  nature  of  the  agreement  between  the  parties  and  the 
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rights  which  such  an  agreement  may  give ;"  and  that  view 
was  adopted  bv  the  court  in  giving  judgment.  Littledale,  J., 
says :  "The  object  of  a  partv  who  sells  timber  is  not  to  give 
the  vendee  any  interest  in  his  land,  but  to  pass  to  him  an 
interest  in  the  trees  when  they  become  goods  and  chattels. 
His  intention  clearly  was  not  to  give  the  vendee  any  prop- 
erty in  the  trees  until  they  were  cut  and  ceased  to  be  part 
of  the  freehold."  Parke,  J.,  in  bis  judgment,  also  applies 
substantially  the  same  test,  viz.,  that  of  intention.  Here 
the  trees  were  to  be  cut  as  soon  as  possible,  but  even  assum- 
ing that  they  were  not  to  be  cut  for  a  month,  I  think  that 
the  test  would  be  whether  the  parties  really  looked  to  their 
deriving  benefit  from  the  land,  or  merely  intended  that  the 
land  should  be  in  the  nature  of  a  warehouse  for  the  trees 
during  that  period.  Here  the  parties  clearly  never  contem- 
plated that  tne  purchaser  should  have  anything  in  the  nature 
of  an  interest  in  the  land ;  he  was  only  to  have  so  much 
timber,  which  happened  to  be  affixed  to  the  land  at  the  time, 
but  was  to  be  removed  as  soon  as  possible,  and  was  to  de- 
rive no  benefit  from  the  soil.  If  the  contract  had  been  for 
the  sale  of  a  young  plantation  of  some  rapidly- growing  tim- 
ber, which  was  not  to  be  cut  down  until  it  had  become  sub- 
stantially changed  and  had  derived  benefit  from  the  land, 
there  might  have  been  an  interest  in  land,  but  this  is  not 
such  a  case.  With  regard  to  the  second  question,  I  agree 
with  the  observations  made  by  the  rest  of  the  court,  except 
that  I  am  not  satisfied  that  it  makes  no  difference  that  tne 
land  was  *not  in  the  possession  of  the  plaintiff,  but  of  [45 
his  tenant.  It  seems  to  me  that  that  makes  the  case 
stronger  with  regard  to  the  question  whether  there  was  an 
actual  receipt  of  the  goods  than  it  would  have  been  if  they 
had  been  left  on  land  which  was  the  property  of  the  vendor. 

Rule  absolute. 

Solicitor  for  plaintiff :  Paley. 

Solicitors  for  defendant :  StvMs.for  Hirst  &  Capes, 

In  some  of  the  states  it  is  held  that  Massachofletts  :  See  17  Am.  R.,  596 
a  contract  for  the  sale  of  growing  trees  note  ;  3  Washb.  lieal  Estate  (4th  ed.), 
a»  such,  to  be  severed  and  taken  by  the  345  ;  Claflin  t).  Carpenter,  4  id.,  580  ; 
vendee,  is  not  a  contract  for  the  sale  of  Nettleton  v.  Sykes,  8  id. ,  34  ;  White  tJ. 
an  interest  in  lands  and  need  not  be  in  Forster,  102  Mass. ,  578  ;  Poor  «.  Oak- 
writing,  upon  the  principle  that  a  man,  104  Mass.,  316  ;  Delaaey  t).  Root, 
license  to  enter  upon  land  and  remove  00  Mass.,  548. 

trees  therefrom,  passes  no  interest  in  In  others  the  contrary  is  held,  and 

the  land  :  See  12  Eng.  Rep.,  248  note  ;  such  contracts  are  held  to  be  void  un- 

8  Washburn's  Real  Est.  (4th  ed.),  343,  less  in  writing  :  See  12  Eng.  Rep.,  248 

marg.  p.  599,  17  Am.   Rep.,  595  note,  note;  3  Washb.  Real  Estate  (4th  ed.), 

15  American  Law  Reg.,  N.S.,  323-8,  1  343  marg.  p.  599,  17  Am.  Rep.,  595 
Greenl.  Ev.,  g  271  and  note. 
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note,  15  Am.  Law  Reg.,  N.S.,  323-8, 
1  Greenl.  Ev.,  §  271  and  note. 

Canada,  Upper :  McCarty  v.  Oliver, 
14  Com.  PI.,  290  ;  Ellis  f).  Grubb,  3 
K.  B;,  O.8.,  611 ;  Ferguson  «.  ffill,  11 
Q.  a,  530. 

Michigan:  Rassell  «.  Myers,  32 
Mich..  622. 

New  York :  Green  v.  Armstrong,  1 
Den.,  550  ;  McGregor  v.  Brown,  10 
N.  Y.,  114;  Lawrence  v.  Smith,  27 
How.  Prac,  827  ;  Warren  v.  Leland,  2 
Barb.,  613  ;  Bennett  v.  Scott,  18  Barb., 
847 ;  Silvemail  v.  Cole,  12  Barb.  685 ; 
Pierrepont  v.  Edwards,  5  Barb.,  364, 
reversed  on  another  point,  6  N.  Y.,  279. 

But  see  Carpenter  v.  Ottley,  2  Lans., 
451. 

Wisconsin:  Warner  v.  Trow,  36 
Wise,  196  ;  Young  v.  Sego,  Id.,  394. 

To  make  valid  against  creditors  of 
the  vendor,  a  sale  of  timber  to  be  cut 
down  by  the  vendor,  there  must  be  an 
actual  delivery  to  the  purchaser,  after 
the  timlwr  is  cut  down,  followed  by  an 
actual  and  continued  change  of  posses- 
sion as  in  the  case  of  other  chattels : 
McMillan  «.  McSherry,  15  Grant's  (U. 
C.)Chy.,  138. 

Though  the  sale  of  standing  trees  by 
an  oral  contract  is  void,  yet  after  the 
vendee  has  acted  upon  the  license  and 
severed  the  trees,  the  vendor  cannot 
then  revoke  the  license  so  as  to  deprive 
the  vendee  of  his  interest  in  them : 
McCarty  v.  Oliver,  14  Upper  Can.  C.  P., 
290;  Pierrepont  «.  Edwards,  6  N.  Y., 
279;  Nettleton  v,  Sikee,  8  Met,  34; 
Lawrence  v.  Ervington,  21  Grant's  (U. 
C.)  Chy.,  261. 

See  Babcock  v.  Utter,  1  Keyes,  418. 

A  contract  to  cut  trees  standing  upon 
the  contractor's  land  into  cordwood 
and  to  deliver  the  wood  at  so  much  per 
cord,  is  not  a  contract  for  the  sale  of  an 
interest  in  lands,  and  a  writing  is  not 
necessary  to  ^ve  it  validity :  Kilmore 
tj.  Hewlett,  48  N.  Y.,  569;  Bryce  v. 
Washburn,  4  Hun,  792;  Chamberlain 
«.  Smith,  21  Upper  Can.  Q.  B.,  103. 

As  to  the  validity  of  a  chattel  mort- 
gage upon  growing  trees  by  the  owner 
of  the  realty,  see  Bank  of  Lansing- 
burgh  v.  Crary,  1  Barb. ,  542. 

See  Sheldon  v,  Edwards,  35  N.  Y., 
279,  22  U.  C.  C.  PI.,  482. 

A  contract  to  enter  upon  another's 
land  to  cut  down  trees  and  clear  it  is 
one  for  work  and  labor  only :  Forbes 
V.  Hamilton,  2  Tyler  (Vt.),  356. 


An  agreement  to  enter  upon  and  clear 
land,  and  take  the  wood  after  it  is  cat 
down  in  payment  for  the  labor,  is  not 
for  an  interest  in  lands  within  the  stat- 
ute of  frauds ;  and  the  person  dearing' 
the  land  may  maintain  trespass  against 
the  owner  of  the  land  for  taking  away 
the  wood  after  it  is  cut  down,  althougli 
he  has  no  possession  in  the  land  to  en- 
able him  to  maintain  trespass  quare 
da/usum  fregit :  Hamilton  v.  McDon- 
neU,  5  Upper  Canada  K.  B.,  O.S.,  720  ; 
Monahan  «.  Foley,  4  U.  C.  Q.  B.,  129. 

An  oral  contract  to  sell  a  growing" 
crop  of  hops  is  not,  within  statute  of 
frauds,  an  agreement  for  the  sale  of 
realty  required  to  be  in  writing 
Frank  v.  Harrington,  86  Barb.,  415 
Latham  v.  AtwocS,  4  Croke  (Car.),  515; 
1  Greenl.  Ev.,  §  271  and  note. 

See  note  to  Earl  of  Falmouth  v. 
Thomas,  1  Cromp.  &  Mees.,  Ill  and 
note,  Johnson  &  Co.'s  ed. 

So  to  sell  the  potatoes  then  growing 
on  a  certain  piece  of  land  :  Sanisbory 
V.  Matthews,  4  M.  &  W.,  343. 

So  of  com  :  Sanborn  v.  Benedict,  78 
nis.,  809. 

An  ag^reement  for  the  sale  of  mul- 
berry trees  growing  in  a  nursery  and 
raised  to  be  sold  and  transported,  to  be 
delivered  on  the  ground  where  they 
are  growing,  upon  payment  therefor  bo- 
ing  made,  is  not  a  contract  for  the  sale 
of  an  interest  in  or  concerning  lands, 
within  the  statutes  of  frauds.  Trees 
so  raised  are  personal  chattels :  Miller 
V.  Baker,  1  Meto.,  27;  Whitmarsh  v. 
Walker,  1  Mete.,  313. 

A  sale  of  a  crop  of  peaches  then 
growing  in  the  seller's  orchard,  the 
buyer  to  gather  and  remove  the  peaches 
as  they  mature,  is  not  within  the  stat- 
ute of  frauds  as  a  sale  of  an  interest  in 
lands  :  Pumer  v.  Piercy,  40  Md.,  212, 
17  Am.  Rep.,  591. 

Where  a  fixture,  growing  grass,  etc., 
is  the  property  of  a  tenant,  it  is  per- 
sonal property  and  may  be  treated  by 
him  as  such  :  Jencks  «.' Smith,  1  N.  Y., 
90,  1  Denio,  580,  3  Denio,  592  ;  Shel- 
don  V.  Edwards,  35  N.  Y.,  279,  283  ; 
Wintermute  v.  Light,  46  Barb.,  278; 
Hallen  v.  Rewder,  1  Crom.,  Mees.  & 
Rose. ,  266 ;  Bostwick  v.  Leach,  3  Day, 
476,  484. 

Where  the  owner  of  real  estate  by  a 
written  agreement  sold  all  the  bark 
thereon,  it  was  held  that  the  purchaser 
had,  under  such  a  sale,  a  right  to  fell 
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the  trees:  Hatch  9.  Fick,  5  Grant's 
(U.  C.)  Chy.,  651;  Nettleton  «.  Sikes,  8 
Mete.,  34. 

A  sale  of  stones  by  the  owner  of  a 
farm,  accompanied  by  a  payment  for 
and  a  removal  of  the  same  by  the  ven- 
dee to  another  part  of  the  premises, 
constitutes  a  severance  and  vests  the 
title  in  the  parchaser. 

A  second  sale  of  such  stones  by  a 
grantee  of  the  farm  under  a  deed  sub- 
sequent to  the  first  sale  by  his  prede- 
cessor in  ownership  vests  no  title  ;  and 
if  the  second  purchaser  removes  them 
from  the  place  where  they  were  depos- 
ited by  the  first  vendee,  he  becomes 
liable  to  an  action  of  trespass  for  the 
value  of  the  stones  thus  removed: 
Fulton  V.  Norton,  64  Maine,  410. 

By  the  terms  of  his  deed  of  certain 
land,  plaintiff  ''reserved  to  himself, 
his  heirs  and  assigns,  the  right  to  cut 
and  remove  all  the  pine,  white  oak  and 
basswood,  and  one  half  of  the  red  oak 
from  said  land,  at  any  time  before"  a 
day  named.  Held,  that  as  the  deed 
does  not  except  the  wood  |rom  the 
grant,  but  merely  reserves  the  right  to 
cut  it,  plaintiff  cannot  maintain  trover 
for  timber  (or  its  products)  cut  by  his 
grantee  upon  the  land  before  the  time 
limited:  Martin  v.  Gilson,  87  Wise., 
360,  distinguishing  Rich  v.  Zeilsdorff, 
22  Wise.,  544,  and  Tyson  v.  McGuineas, 
25  Wise.,  656. 

Where  in  a  conveyance  of  growing 
trees  to  be  removed  by  the  grantee  from 
the  grantor's  land,  the  terms  of  the 
grant,  taken  in  their  usual  and  literal 
aanse,  signify  an  absolute  conveyance  of 
the  title  of  the  trees,  the  grant  is  not 
made  a  conditional  one  by  a  stipulation 
(express  or  implied)  as  to  the  time  of  re- 
moval :  Hoit  «.  Stratton,  etc.,  54  N.  H., 
.  109;  S.  C,  Id.,452. 

Under  a  contract  for  the  sale  of  tim- 
ber on' certain  land,  with  the  right  to 
enter  upon  said  land  for  the  purpose  of 
cutting  and  carrying  away  said  timber, 
"  for  and  during  the  term  of  ten  years," 
the  party  claiming  under  such  contract 
cannot  enter  upon  the  land  after  the 
expiration  of  the  time  limited  in  the 
contract,  for  the  purpose  of  removing 
timber  cut  prior  to  the  expiration  of 
the  term.  His  right  to  enter  and  carry 
away  expired  on  a  particular  day,  and 
he  cannot  be  permitted  to  overreach 
the  letter  of  his  covenant :  Boisanbin 


v.  Reid,  1  Abb.  Ct.  App.  Dec.,  161,  2 
ieyes,  323;  Luensterine,  etc.,  t>.  Stil- 
well,  52  How.  Prac.,  152. 

Where  a  grantor  in  executing  a  deed 
of  lands  excepts  and  reserves  **  all  the 
pine  and  hemlock  timber  suitable  for 
sawing,  and  all  necessary  facilities  for 
removing  the  same,  with  the  right  of 
flowing  the  lands  now  covered  by  the 
mill  pond,  while  necessary  for  manu- 
facturing the  timber  upon  the  adjacent 
lands,"  he  cannot  be  deprived  of  his 
property  or  reserved  rights  by  an  alle- 
gation that  a  reasoTuwle  tms  for  re- 
moval and  manufacture  has  already 
elapsed,  and  therefore  his  rights  are 
extinguished. 

If  any  time  could  be  fixed  by  the  act 
of  the  adverse  party — the  owner  of  the 
premises — or  by  a  judicial  tribunal 
within  which  Uie  power  of  removal 
and  manufacture  was  to  be  exercised 
(which  is  doubtful,  as  the  exception  is 
absolute  and  unlimited),  it  should  be 
in  the  future  by  a  notice  given  to  the 
grantor  to  exercise  his  power  of  re- 
moval within  some  time  to  be  named, 
so  as  to  enable  him  to  obtain  the  bene- 
fit of  his  reservation :  Gregg  v.  Bird- 
sail,  35  How.  Prac.,  846,  53TBarb..402. 

See  Hill  V.  Hill,  113  Mass.,  103 ;  HUl 
u.  Cutting,  Id.,  107. 

A  sale  of  wood  growing  on  the  sell- 
er's land,  with  the  right  to  cut  it  within 
a  specified  time,  but  without  any  agree- 
ment that  the  purchaser  may  assign  his 
rights,  gives  nim  a  title  to  the  wood 
cut  toith/in  that  time,  which  title  he  may 
sell  to  a  third  person  ;  and  that  person 
may  maintain  an  action  against  the 
owner  of  the  land  for  subsequently 
burning  the  wood  :  Nelson  t>.  Nelson, 
6  Gray,  385  ;  Luensterine,  etc.,  «.  Stil- 
well,  52  How.  Prac.,  152. 

If  no  time  is  expressly  fixed  for  the 
removal  of  timber  purchased,  the  con 
struction  generally  is  that  the  grantee 
has  a  reasonable  time  for  removal  : 
Hoit  v.  Stratton,  etc.,  54  N.  H.,  109, 
S.  C,  Id.,  452 ;  Hill  «.  Hill,  113  Mass., 
103 ;  HUl  V.  Cutting,  Id.,  107. 

Under  a  contract  for  the  sale  of  the 
wood  and  timber  on  certain  lands,  to  be 
removed  at  certain  specified  times,  if 
the  contract  be  construed  as  making  an 
absolute  sale,  the  wood  and  timber 
remain  the  property  of  the  purchaser, 
though  not  removed  within  the  time 
provided  ;  and  the  taking  and  removal 
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of  the  same  by  the  vendor  is  a  wrong- 
ful conversion  for  which  the  purchaser 
has  a  clear  right  of  action,  though  he 
may  be  liable  to  a  breach  of  his  cove- 
nant to  remove  the  same  within  the 
times  specified :  Green  v.  Bennett,  28 
Mich.,  464. 

On  the  other  hand,  if  the  sale  by  the 
terms  of  such  contract  be  conditional, 
and  the  provisions  for  the  removal 
thereof  within  the  specified  periods  in 
the  nature  of  a  condition,  the  purchaser 
if  the  vendor  should  insist  upon  the 
condition,  would  lose  all  right  to  the 
wood  and  timber  not  removed  within 
the  times  specified ;  and  the  vendor 
would  have  the  right  to  insist  upon 
this  breach  of  condition,  and  hold  the 
wood  not  thus  removed;  and  this 
would  constitute  his  only  security 
against,  and  his  only  remedy  for,  the 
failure  to  perform  the  condition:  Green 
V.  Bennett,  23  Mich. ,  464 ;  Strasson  v. 
Montgomery,  82  Mich.,  52;  Johnson 
9.  Moore,  28  Mich.,  8;  Luensterine, 
etc.,  v.  Stilwell,  52  How.  Prac,  152. 

And  a  reservation  by  the  grantor  on 
conveyance  will  not  enlarge  this  right : 
Strasson  v.  Montgomery,  82  Wise.,  52. 

If  in  such  contract  the  provisions  for 
the  removal  within  the  specified  peri- 
ods be  a  condition,  it  is  one  which  the 
vendor  may  waive ;  and  by  claiming 
and  receiving  from  the  purchaser  dam- 
ages for  the  failure  to  remove  the  wood 
and  timber  in  time,  he  would  waive 
the  condition,  and  the  wood  and  timber 
would  remain  the  property  of  the  pur- 
chaser, to  be  removed  within  a  reason- 
able time  :  Green  v.  Bennett,  28  Mich., 
464. 

So  the  vendor  may  waive  the  provis- 
ion as  to  time  by  parol  or  by  his  acts  : 
Lawrence  «.  Ervington,  2  Grant's  (U. 
C.)Chy.,  261;  Hedley  v.  Scissons,  33 
U.  C.  Q.  B.,215. 

A.  conveyed  to  B.  a  lot  of  land,  re- 
serving all  the  wood  and  timber  stand- 
ing, and  down  thereon,  with  one  year 
to  remove  the  same.  Whatever  wood 
and  timber  A.  cuts  from  the  soil  within 
the  year  becomes  his  personal  property, 
and  remains  his  property  after  the  year 
has  expired,  although  he  cannot  remove 
the  same  after  the  expiration  of  the 
year  without  trespassing  upon  B.  : 
Town  V.  Hazen,  51  N.  H.,  596. 

The  rule  is  the  same  as  to  a  building 
purchased  and   to    be  removed  by  a 


given  time,  but  not  removed  within 
that  period  :  Davis  v.  Emery,  61  Mune, 
140. 

If  A.  after  the  expiration  of  the  year 
enters  upon  B.'s  land  without  his  con- 
sent and  removes  this  wood,  doing  no 
unnecessary  damage,  he  would  only  be 
liable  to  such  actual  damage  as  he 
caused  to  the  land  of  B.  in  removing 
it:  Town  v.  Hazen,  51  N.  H.,  596; 
Hoit  «.  Stratton  Mills,  54  N.  H..  109. 
S.  C,  Id.,  452;  Davis  «.  Emery,  61 
Maine,  140. 

But  not  in  an  action  for  such  trespass 
for  the  damage  done  to  the  owner  of 
the  land  for  the  trees  remaining  upon 
the  land  after  the  time  for  their  remo- 
val :  Hoit  V,  Stratton  Mills,  64  N.  H,, 
452. 

B.  has  no  lien  upon  the  wood  because 
it  is  thus  left  upon  his  land  :  Town  9. 
Hazen,  51  N.  H.,  596. 

A.  has  such  an  interest  In  and  such 
a  right  to  this  wood,  under  these  cir- 
cumstances, as  that  he  may  maintain 
trover  against  B.  for  a  conversion  of 
the  same-:  Town  v.  Hazen,  51  N.  H., 
596. 

The  fact  that  A.  should  demand  this 
wood  of  B.  after  the  expiration  of  the 
year,  and  B.  should  neglect  or  refuse  to 
deliver  the  same,  would  not  amount  to 
a  conversion  of  the  wood  by  B. :  Town 
V.  Hazen,  51  N.  H.,  596. 

If  upon  the  application  of  A.  for 
leave  to  enter  on  B.'s  land,  after  the 
expiration  of  the  year,  to  remove  the 
wood,  B.  should  reVuse  to  give  his  con- 
sent, and  should  even  forbid  his  doing 
so,  that  would  not  amount  to  a  conver- 
sion by  B.:  Town  v.  Hazen,  51  N.  H., 
596. 

If  B.,  in  order  that  he  might  clear 
his  land,  or  for  any  other  proper  pur- 
pose should,  after  the  expiration  of  the 
year,  remove  said  wood  from  his  land 
in  a  proper  manner,  and  leave  it  in 
a  proper  place  where  A.  could  con- 
veniently remove  or  use  the  wood,  B. 
would  not  be  liable  for  a  conversion 
thereof  :   Town  v.  Hazen,  51  N.  H.,  596. 

But  if  B.  should,  after  the  year  had 
expired,  remove  said  wood  tohis  own 
land,  and  then  sell  the  same  or  use  it 
as  his  own  without  regard  to  the  righte 
of  A.,  he  would  be  liable  for  a  conver- 
sion thereof :  Town  ©.  Hazen.  51  N.  H.. 
596  ;  Hedley  v.  Scissons,  83  Upp.  Can. 
g.  B.,  215. 
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[Law  Reports,  1  Common  Pleas  Division,  47.] 

Nov.  23,  1875. 

[IN  THE  COURT  OF  APPEAL.] 

*Ogg  and  Another  v.  Shuter  (').  [47 

Sale  of  Goods — Pamng  of  Propertjf — Bill  of  Lading  ddiverabU  to  Order  of  Vendor — 
Default  of  Purchaser — Jus  disponendi. 

Where  an  nnpaid  vendor  shipping  goods  under  a  contract  of  sale  takes  a  bill  of 
lading  making  the  goods  deliverable  to  his  order,  and  retains  such  biU  of  lading  in 
his  own  or  his  agent's  hands  for  his  own  protection,  he  does  not  reserve  the  vendor's 
lien  only,  in  case  of  the  purchaser's  making  default  in  payment  of  the  price,  but  re- 
serves a  right  of  disposing  of  the  goods  so  long  at  least  as  the  purchaser  continues 
in  default 

Appeal  from  the  decision  of  the  Court  of  Common  Pleas, 
discharging  a  rule  to  enter  a  verdict  for  the  defendant  ('). 

The  declaration  was  for  conversion  of  251  sacks  of  potatoes. 

Pleas,  not  guilty,  and  that  the  goods  were  not  the  plain- 
tiffs' as  alleged.     Issues  thereon. 

The  facts  were  as  follows :  The  plaintiffs  had,  in  Janu- 
ary, 1874,  entered  into  a  contract  with  Mons.  Paresys  Lou- 
tre,  of  Merville  in  France,  for  the  purchase  from  him  of 
potatoes.  The  contract  was  contained  in  several  letters  be- 
tween the  purchasers  and  the  vendor.  The  terms  ultimately 
agreed  on  were  as  follows,  viz.,  for  twenty  tons  of  potatoes, 
at  84  fr.  per  1,000  kilogrammes,  *deliverable  in  the  [48 
course  of  the  current  month,  free  on  board  of  a  ship  at 
Dunkirk,  payment  to  be  by  cash  against  bill  of  lading 
signed  by  the  captain.  It  was  also  stipulated  that  there 
should  be  a  part  payment  of  £30  in  earnest  of  the  bargain. 
The  plaintiflcs  paid  £30  in  part  payment,  and  the  potatoes 
were  shipped  bv  the  defendant's  agent  at  Dunkirk  under 
the  contract  on  board  the  ship  Blonde  at  Dunkirk  for  Lon- 
don, in  sacks  sent  over  for  the  purpose  by  the  plaintiffs. 
The  bill  of  lading  taken  by  the  defendant's  agent  made  the 
goods  deliverable  to  order.  • 

The  Blonde  arrived  in  the  Thames  on  the  26th  of  Janu- 
ary, and  the  potatoes  were  unloaded  at  Cotton's  Wharf  on 
that  or  the  next  day.  It  was  erroneously  supposed  by  the 
plaintiffs,  for  some  reason  which  did  not  very  clearly  ap- 
pear, that  the  shipment  was  sixteen  sacks  short. 

On  the  27th  of  January  the  vendor's  draft  for  the  balance 
of  the  price  was  presented  with  the  bill  of  lading  annexed 
by  the  nolders,  Messrs.  Devaux  &  Co.,  to  whom  it  had  been 

(')  Reversing  11  Eng.  Rep.,  816. 
(«)  Law  Rep.,  10  C.  P.,  169,  11  Eng.  R.,  316. 
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indorsed ;  but  the  plaintiffs  declined  to  accept  for  the  full 
amount,  and  requested  the  holders  of  the  draft  to  keep  it 
until  the  discharge  of  the  vessel,  to  see  what  there  was  on 
board.  This  the  holders  declined  to  do.  The  plaintiffs  on 
the  same  day  wrote  to  the  vendor  stating  that  the  shipment 
was  short,  and  that  they  had  consequently  refused  to  accept 
the  draft,  and  requesting  him  to  write  to  his  agent  to  pre- 
sent to  them  the  invoice  receipted  and  the  bill  of  lading  of 
what  was  on  board,  and  promising,  on  this  being  done,  to 
send  a  check  for  the  balance  of  the  purchase-money  by  re- 
turn of  post. 

On  the  discharge  of  the  ship  the  right  quantity  of  potatoes 
proved  to  be  on  board.  On  the  27tn  of  January,  the  draft 
was  again  presented  by  a  notary  with  the  bill  of  lading  at- 
tached for  payment,  and  payment  was  again  refused  by  the 
plaintiffs,  and  the  draft  was  then  noted  and  returned  to  the 
holders.  On  the  30th  of  January  the  defendant,  to  whom 
the  bill  of  lading  and  draft  had  then  been  respectively  given 
and  indorsed  by  the  vendor's  agent  at  Dunkirk,  presented 
to  the  plaintiffs  the  said  draft  with  the  bill  of  lading  indorsed 
by  the  defendant  annexed  thereto,  and  requested  the  plain- 
tiffs to  honor  and  pay  the  drait,  which  the  plaintiffs,  for  the 
reasons  aforesaid,  declined  to  do. 

49]  *0n  the  30th  of  January  the  plaintiffs  wrote  to  the  de- 
fendant, giving  him  notice  that  the  potatoes  were  their  prop- 
erty, and  that  if  he  parted  with  tnem  to  anybody  else  he 
would  be  held  responsible.     On  the  2d  of  February  the 

Elaintiffs  wrote  to  the  vendor  as  follows:  ''Our  Mr.  Ogg 
aving  left  London  for  Antwerp  on  Saturday  last  [30th  of 
January],  at  that  time  we  were  not  able  to  ascertain  the  cor- 
rect quantity  of  potatoes  shipped  to  us  per  steamer  Blonde. 
We  wish  you  to  understand  that  we  only  want  what  is  right, 
and  we  regret  that  we  do  not  know  each  other  better ;  and 
as  we  have  been  treated  unfairly  in  business  transactions  of 
this  nature  before,  we  think  it  well  to  see  quantity  of  goods 
before  we  pay  on  brll  of  lading,  especially  as  the  officials  in- 
form us  oi^snort  shipment.  Since  Mr.  Ogg's  departure  the 
potatoes  have  been  discharged  from  vessel  to  wharf,  and 
find  on  examination  the  goods  are  correct  in  quantity.  I 
have  telegraphed  the  particulars  to  Mr.  Ogg  in  Antwerp, 
and  on  his  return  on  Thursday  he  will  then  take  delivery  of 
the  goods." 

On  the  2d  of  February  the  defendant,  in  consequence  of 
instructions  received  from  the  vendor's  agent  at  Dunkirk, 
sold  the  goods. 
At  the  trial  before  Keating,  J.,  after  the  foregoing  facts, 
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and  correspondence  had  been  proved,  the  jury  found  that 
the  goods  were  not  of  such  a  perishable  nature  as  to  render 
the  sale  of  them  necessary ;  and  thereupon  the  learned  judge 
directed  the  verdict  to  be  entered  for  the  plaintiffs,  reserv- 
ing leave  to  the  defendant  to  move,  the  court  to  draw  infer- 
ences of  fact.  A  rule  nisi  was  obtained  on  the  ground  that 
neither  the  property  nor  right  of  possession  had  passed  to 
the  plaintiffs,  and  subsequently  discharged. 

Nov.  22.  Milward^  Q.C.,  and  WUlis^  for  the  defendant, 
contended  that  the  property  in  the  goods  had  not  passed  to 
the  plaintiffs,  and  that  even  if  it  had,  the  vendor's  lien  still 
continued,  and  consequently  trover  would  not  lie. 

Prentic€y  Q.C.,  and  IToUj  for  the  plaintiffs,  contended  that 
the  property  had  passed,  that  the  plaintiffs  were  not  in  de- 
fault under  the  contract,  and  that,  consequently,  the  sale  of 
the  goods  was  tortious,  and  determined  the  vendoi-'s  lien. 

*14ie  authorities  cited  were  the  same  as  in  the  court  [50 
below,  and  as  follows  r  Halliday  v.  Holgate  (*) ;  Donald  v. 
Sv4Ming  (') ;  Bloxam  v.  Saunders  Q ;  Chinnery  v.  Viall  {*) ; 
Bussey  v.  Barnett  (') ;  YaVpy  v.  Oakley  (*) ;  SimTnons  v. 
Swift  O ;  Dixon  v.  Yates  ("). 

Cur.  adv.  ^uU. 

Nov.  23.  The  judgment  of  the  court  (Lord  Cairns,  C, 
Kelly,  C.B.,  Bramwell,  B.,  and  Blackburn,  J.)  was  de- 
livered by 

Lord  Cairns,  C.  :  In  this  case  it  appears,  from  the  judg- 
ments below,  that  the  Court  of  Common  Pleas  drew  the  in- 
ference of  fact  that  the  plaintiffs  were  not  in  default  in 
refusing  to  accept  the  draft  for  £34  which  was  tendered  to 
them  for  acceptance  along  with  the  bill  of  lading.  We  have 
been  unable  to  reconcile  this  finding  with  the  statements  in 
the  case,  more  particularly  with  the  statement  in  paragrai)h 
13  (•),  which  seems  to  us  to  show  that  the  plaintiffs  were  in 
default.  Taking  this  fact,  as  we  understand  it,  we  think 
that  the  judgment  in  favor  of  the  plaintiffs  is  erroneous,  and 
should  be  reversed.  The  transactions  in  which  merchants 
shipping  goods  on  the  orders  of  others  protect  themselves 
by  taking  a  bill  of  lading,  making  the  goods  deliverable  to 
the  shipper's  order,  involve  property  of  immense  value,  and 
we  are  unwilling  to  decide  more  than  is  required  by  the  par- 
ticular case.    But  we  think  this  much  is  clear,  that  where 

0)  Law  Rep.,  8  Ex..  299.  O  6  B.  A  C,  867. 

(«)  Law  Rep.,  1  Q.  B.,  685.  W  g  b.  A  Ad.,  813. 

P)  4  B.  A  C.,  941.  (9)  The  13tli  paragraph  related  to  the 

(*)  6  IL  A  N..  2H8;  29  L.  J.  (Ex.),  180.  refusal  to  accept  the  draft  on  the  30th  of 

(*)  9  M.  A  W.,  312.  January. 

(•)  16  Q.  B.,  941  ;  20  L.  J.  (Q.B.),  880. 

15  Eng.  Rep.  30 
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the  shipper  takes  and  keeps  in  his  own  or  his  agent's  hapds 
a  bill  of  lading  in  this  form  to  protect  himself,  this  is 
eflFectual  so  far  as  to  preserve  to  him  a  hold  over  the  goods 
until  the  bill  of  lading  is  handed  over  on  the  conditions  be- 
ing fulfilled,  or  at  least  until  the  consignee  is  ready  and  will- 
ing and  offers  to  fulfil  these  conditions,  and  demands  the 
bin  of  lading.  And  we  think  that  such  a  hold  retained  un- 
der the  bill  of  lading  is  not  merely  a  right  to  retain  posses- 
sion till  those  conditions  are  fulfilled,  but  involves  in  it  a 
power  to  dispose  of  the  goods  on  the  vendee's  default,  so 
51]  long  at  least  as  the  vendee  ^continues  in  default.  It 
is  not  necessary  in  this  case  to  consider  what  would  be  th^ 
effect  of  an  offer  by  the  plaintiffs  to  accept  the  draft  and 
pay  the  money  before  the  sale,  for  no  such  offer  in  this  case 
was  ever  made. 

Judgment  reversed. 

Solicitors  for  plaintiffs :    DaUon  &  Jesset 
Solicitors  for  defendant :    Heather  &  Co. 

See  Gunn  v.  Bolchno,  14  Eng.  Rep.,  739,  751  note. 


[Law  Reports,  1  Common  Pleas  Division,  61.] 
Nov.  27,  1876. 

[in  the  court  of  appeal.] 
Whitaker  v.  Forbes  (*). 

Bent  Charge — Action  of  Debt  for  Arrears —  Venue, 

An  action  of  debt  having  been  brought  for  arrears  of  a  rent-charge  upon  lands  in 
Australia  prior  to  the  commencement  of  the  Judicature  Act : 

Held^  affirming  the  decision  of  the  court  below,  that  the  venue  in  such  action  was 
local,  asd  that  it  could  not  therefore  be  maintained  in  this  country. 

Error  from  the  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  the  defendant. 

The  pleadings  are  set  out  in  the  report  of  the  case  in  the 
court  below  ('). 

West,  Q.C.,  and  Willis  argued  for  the  plaintiff. 

jPl  M.  White  and  A.  P.  Stone  for  the  defendant  were  not 
called  upon. 

[The  lollowing  authorities  were  cited :  Pine  v.  Countess 
of  Leicester  if)  \  Mostyn  v.  Fabrigas  (^)\  Doulson  v.  Mai- 
thews  (•) ;  Webb  v.  Jiggs  (') ;  Burnett  v.  Lynch  (') ;  Norris  v. 

(»)  Affirming  18  Eng.  Rep.,  487.  (*)  1  Cowp.,  161. 

(«)  I^w  Ren.,  10  C.  P.,  683,  13  Eng.  (»)  4  T.  R.,  503. 

Rep.,  487.  (•)  4M.&  S.,  113. 

(»)  Hob.,  87.  O  6  B.  A  C,  589. 
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ChuTnbres  {')  \  Toller  v.  Carteret  {^)\  Lord  Ardglasse  v. 
Muschampi^)  \  Paget  v.  Ede^)\  MovZe  v.  Oarrett(^)\ 
Barker  v.  Darner  (•) ;  SMnner  v.  East  India  Co.  (') ;  Ken- 
nedy V.  E.  of  Cassilis  (*). 

*LiORD  Cairns,  C:  The  recent  legislation  provides  [52 
that  for  the  •future  there  shall  be  no  distinction  between 
local  and  personal  actions  as  regards  venue.  It  may  be 
that  hereafter  such  an  action  as  tms  would  be  maintainable, 
but  it  is  not  necessary  to  express  an  opinion  on  the  point. 
The  question  now  is,  whether,  before  the  Judicature  Act,  an 
action  such  as  this  could  be  maintained.  So  far  as  appears 
on  these  pleadings  it  may  be  that  both  the  parties  are  in 
this  country,  and  have  never  been  out  of  it,  and  it  is  not 
denied  that  the  defendant  entered  into  possession  (which 
may  have  been  through  an  agent)  of  the  estate,  and  has  re- 
ceived rents  and  profits  from  it  m6re  than  sufficient  to  cover 
the  amount  of  the  rent-charge.  Under  these  circumstances, 
if  we  had  to  consider  the  case  apart  from  the  authority  of 
the  decisions,  it  might  be  that  we  should  be  glad  to  hold,  and 
should  think  it  very  reasonable,  that  the  action  was  maintain-, 
able  ;  but  we  must  look  to  what  the  law  of  the  matter  is  as 
settled  by  authority.  There  is  clearly  no  liability  here  by 
way  of  contract.  The  defendant's  liability  arises,  if  at  all, 
only  by  reason  of  his  having  taken  possession  of  the  land 
which  is  chargeable  with  the  rent-charge.  That  liability, 
therefore,  arises  by  reason  of  what  is  called  privity  of  estate, 
i.e.,  in  respect  of  the  party's  possession  of  the  estate.  Be- 
fore real  actions  were  abolished  the  only  remedy  during  the 
continuance  of  a  freehold  rent-charge  was  by  real  action ; 
but  when  the  rent-charge  had  ceased  to  exist,  debt  lay  for 
any  arrears  of  it  remaining  unsatisfied.  Such  an  action  of 
debt  was  a  local  action  to  be  tried  by  a  jury  of  the  county 
where  the  land  was  situate.  The  law  in  this  respect  is  clearly 
laid  down  in  the  cases  of  Pine  v.  Countess  of  Leicester  (") 
and  Thurshy  v.  Plaid  ('").  Since  the  statute  abolishing  real 
actions,  the  courts  have  held  that  an  action  of  debt  will  lie 
for  the  arrears  during  the  continuance  of  the  rent-charge. 
The  question  is  whetner,  with  regard  t'o  such  actions,  the 
same  law  applies  as  was  laid  down  in  the  cases  I  have  re- 
ferred to  with  regard  to  actions  of  debt  after  the  determina- 
tion of  the  rent-charge.     I  do  not  think  we  can  depart  from 

(>)  29  Beav.,  246;  80  L.  J.  (Ch.),  285.  («)  Carth.,  182. 

O  2  Vera.,  494.  (i)  Cited  Cowp.,  at  p.  167. 

(»)  1  Vern.,  75.  («)  2  Swanst.,  324. 

(*)  Law  Rep.,  18  Eq.,  118.  (»)  Hob.,  37. 

(»)  Law  Rep.,  5  Ex.,  132;  7  Ex.,  101.  ('«)  1  Notes   to  Wms.  Saund.,  806-808. 
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a  rule  of  law  which  has  been  so  long  regarded  as  settled  by 
the  authorities  to  which  I  have  referred  and  which  has  never 
since  been  departed  from.  It  was  suggested  by  Mr.  Willis 
53]  that,  though  that  might  be  the  law  *with  regard  to  cases 
where  the  land  was  situated  in  England,  when  the  land  was 
oat  of  England  the  same  rule  would  not  apply,  and  the 
venue  would  cease  to  be  local.  I  cannot  find  any  ground 
for  such  a  proposition  either  in  principle  or  on  authority. 
The  principle  of  the  decisions  seems  to  be,  that  when  the 
venue  is  local  the  case  must  be  tried  by  a  jury  from  the 
place  where  the  venue  is  laid,  and  if  no  such  jury  can  be 
summoned  the  principle  would  seem  equally  to  show  that 
the  case  cannot  be  tried  in  England  at  all.  Sitting  in  a 
court  of  error,  I  think  we  are  bound  by  the  authorities, 
although  possibly  it  might  be  convenient  that  the  action 
should  lie  under  such  circumstances  as  exist  in  the  present 
case.     The  judgment  of  the  court  below  must  be  affirmed. 

Kjslly,  C.B.:  The  distinction  between  local  and  transi- 
tory actions  has  been  recognized  for  centuries,  and  it  has 
been  clearly  decided  that  such  an  action  as  this  is  locaL  I 
agree  with  the  Lord  Chancellor  that  it  is  to  be  regretted  we 
have  not  the  power  to  deal  with  this  case  in  accordance  with 
what  would  appear  under  the  circumstances  to  be  the  justice 
and  convenience  of  the  matter ;  but  we  cannot  assume  to 
ourselves  powers  which  we  do  not  possess.  We  must  act 
upon  the  law  as  laid  down  in  a  long  and  uniform  series  of 
decisions. 

Bramwell,  B.  :  I  am  of  the  same  opinion.  I  will  add 
nothing,  except  to  refer  to  the  American  case  of  LivingstoTie 
V.  Jefferson  (*),  where  the  law  on  this  subject  seems  to  have 
been  ably  summarized  by  Marshall,  C.J. 

Blackburn,  J.:  I  am  of  the  same  opinion.  I  do  not 
think  this  case  raises  any  question  as  to  jurisdiction,  though 
in  some  respects  it  has  been  argued  as  if  it  did.  The  case 
turns  on  the  technical  distinction  between  local  actions,  where 
the  trial  must  be  local,  and  transitory  actions,  and  the 
question  is  one  of  venue  only.  It  seems  to  me  that  the  de- 
cision of  the  court  below  on  this  question  was  correct. 

JudgToerd  affirmed. 

Solicitors  for  plaintiflF :    Whitaker  &  WoolberL 
Solicitor  for  defendant :   Donnithorne, 

Q)  1  Brock.  Rep.,  203.     See  note  14  Eng.  Rop.,  440. 
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[Law  Reports,  1  Common  Pleaa  Division,  54.] 

Dec.  n,  1875. 

[m  THE  COURT  OF  APPEAL.] 

*CoEY  and  Others  v.  Bristow.  [54 

Pnor  Bait — SatMliiy  of  Moorinffs  in  the  JRiver   TTuanef^TTiamet  Conaervaney  Act, 
1857,  20  dg  21  Vict.  c.  cxlvii.  t,  91. 

The  conservators  of  the  River  Thames,  who  are  by  statute  owners  of  the  river 
bed,  gave  permission,  by  resolution,  to  the  plaintiffs  to  lay  down  certain  moorings  in 
the  nver  bed,  and  place  a  derrick  hulk  at  them,  the  work  to  be  done  to  the  sat^ac- 
tion  of  the  conservators  and  under  the  inspection  of  the  harbor  master,  and  to  re- 
main on  certain  conditions  being  agreed  to  and  observed  by  the  plaintiffs.  These 
conditions  provided  that  a  certain  rent  should  be  paid  for  the  moorings,  and  speci- 
fied the  purposes  for,  and  the  manner  in  which,  the  hulk  was  to  be  used,  and  that  in 
all  other  respects  it  was  to  be  worked  to  the  satisfaction  of  the  conservators,  under 
the  inspection  of  the  harbor  master ;  and  the  permission  was  expressed  to  be  granted 
on  the  full  understanding,  on  the  part  of  the  plaintiffs,  that  if  at  any  time  thereafter 
it  should  be  found  inexpedient  to  permit  the  moorings  for  the  derrick  hulk  to  remain 
in  that  or  any  other  part  of  the  river,  the  conservators  would,  under  the  powers 
vested  in  them  bythe  91st  section  of  the  Thames  Conservancy  Act,  cause  the  same 
to  be  removed.  That  section  provides  that  no  mooring  chains  shall  be  put  down  in 
the  river  without  the  permission  of  the  conservators,  and  that  the  conservators 
maj^  at  any  time,  by  giving  a  week's  notice  in  widting,  require  such  mooring 
chains  to  be  removed;  and  if  not  removed  accordingly,  may  themselves  remove 
them. 

In  pursuance  of  the  permission  so  given,  the  plaintiffs  procured  moorinss  to  be  « 
laid  Clown,  paying  for  the  necessary  labor  and  materials,  and  placed  a  derrick  hulk  at 
such  moorings,  which  had  continued  there  for  some  years,  and  was  used  by  the  plain- 
tiffs for  the  purposes  of  unloading  and  re-loading  coal  in  the  course  of  their  business 
as  coal  merchants.  The  moorings  so  laid  down  consisted  of  anchors  and  stones, 
which  were  laid  down  in  deep  holes,  dug  in  the  bed  of  the  river,  and  covered  in  with 
\am  quantities  of  ballast.  The  mooring  so  formed  were  of  a  permanent  character, 
and  it  would  have  been  impossible  for  the  derrick  using  them  to  weigh  them  in  the 
ordinary  way  in  which  ships  weigh  anchor : 

Ifeid,  reversing  the  decision  of  the  court  below,  that  the  plaintiffis  were  the  occu- 
piers of  the  moorings,  and  were  liable  to  be  rated  in  respect  of  such  occupation. 

Error  from  the  judgment  of  the  Court  of  Common  Pleas 
upon  a  special  case  in  favor  of  the.  plaintiffs. 

The  facts  are  set  out  in  the  report  of  the  case  in  the  court 
below  C). 

Barrow,  for  the  defendant. 

Pcttchetij  for  the  plaintiffs. 

*The  arguments  were  substantially  the  same  as  those  [55 
in  the  court  below,  and  the  following  cases  were  cited : 
Hex  V.  Bath  (*) ;  Hex  v.  Brighton  Gas  Co.  {*) ;  Electric 
Telegraph  Co.  v.  Salford  (*) ;   WatJcins  v.  Overseers  of  Mil- 

{})  Law  Rep.,  10  C.  P.,  504.  (»)  6  B.  A  C,  466. 

(»)  14  East,  609.  ♦  (*)  11  Exch.,  181;  24  L.  J.  (M.C.),  146. 


238  COMMON  PLEAS  DIVTSTON.  [L.  R. 

1876  Cory  v.  Bristow. 

ton-next-Oravesend  (*) ;  Pimlico  Tramways  Co.  v.  Qreen- 
wich  Union  (") ;  Dyson  v.  CollicJc  {*) ;  London  and  Worth 
Western  JRy.  Co.  v.  BtLckmaster  (*) ;  Allan  v.  Overseers  of 
Liverpool  {fS ;  Reg.  v.  Morrison  (•) ;  Cory  v.  Overseers  of 
Oreenwich  ('). 

James,  L.J.:  I  cannot  agree  in  the  conclusion  at  which 
the  Court  of  Common  Pleas  have  arrived.  There  is  no  dis- 
pute as  to  the  general  principle  of  law,  viz.,  that  where  any 
part  of  the  soil  is  permanently  occupied  by  anybody  for 
profitable  purposes,  as  for  instance,  where  it  is  occupied  by 
a  company  by  means  of  its  water  or  gas  pipes  or  telegraph 
posts,  then  the  person  so  occupying  is  ratable  in  respect  of 
such  occupation  ;  but  when  a  person  has  a  mere  right  to  use 
the  land  in  the  nature  of  an  easement,  which  does  not 
amount  to  occupation,  and  the  occcupation  remains  in  some- 
body else,  as  for  example,  in  the  case  of  a  lodger  where  the 
occupation  remains  in  the  lodging-house  keeper,  then  such 
person  is  not  liable  to  be  rated.     The  ratable  quality  of  the 

Eortion  of  land  so  used  is  not  gone,  but  it  is  ratable  in  the 
ands  of  the  person  who  is  the  occupier.  The  question, 
then,  in  the  present  case,  is  really  one  of  fact  rather  than  of 
law,  viz.,  what  is  the  nature  of  the  right  given  to.  the  plain- 
tiffs by  the  resolution  of  the  conservators?  Under  the 
Thames  Conservancy  Acts  the  conservators  have  vested  in 
them  the  bed  and  soil  of  the  river  with  considerable  powers, 
partly  for  the  purpose  of  raising  a  fund  for  the  maintenance 
and  improvement  of  the  navigation  and  partly  for  the  benefit 
of  the  Crown.  They  have  power  to  prevent  anything  that 
would  be  a  nuisance  and  generally  to  preserve  the  naviga- 
tion of  the  river.  In  their  capacity  of  owners  of  the  soil  by 
virtue  of  the  statute,  they  have  power  to  grant  a  variety  of 
56]  rights  so  far  *as  it  may  be  done  with  due  regard  to  the 
interests  of  the  navigation,  as,  for  instance,  the  right  to 
make  wharves  and  piers,  and  to  allow  moorings  to  be  laid 
down.  In  this  case  they  have  granted  to  the  plaintiffs  the 
right  of  affixing  mooring  chains,  and  this  has  been  done  by 
means  of  a  very  substantial  erection  of  a  permanent  char- 
acter. Great  holes  have  been  dug  in  the  soil  of  the  bed  of 
the  river,  and  great  stones  put  down,  chains  being  passed 
through  the  stones,  and  seventy  tons  of  ballast  put  over  the 
stones  in  each  hole.  Such  an  erection  is  as  much  a  perma- 
nent erection  for  present  purpose  as  a  house  would  be.     The 

(^)  Law  Rep.,  8  Q,  B.,  860.  (»)  Law  Rep.,  9  Q.  B.,  180. 

(«)  Law  Rep.,  9  Q.  B.,  9.  (•)  1  E.  A  B.,  160;  22  L.  J.  (M.C.),  li. 

(»)  6  B.  A  Aid.,  600.  -       (')  Law  Rep.,  7  C.  P.,  499. 

(*)  Law  Rep.,  10  Q.  B.,  70. 
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right  to  make  this  erection  having  been  given  by  the  con- 
servators to  the  plaintiffs,  the  plaintiffs  got  the  work  done 
at  their  own  expense  and  witn  their  own  materials.  It 
seems  to  me  that  a  grant  of  a  right  to  any  one  to  erect  and 
maintain  a  permanent  structure  aflSxed  to  the  land,  such  as 
a  wall  or  other  building,  or  such  as  the  structure  now  in 
question,  for  his  own  exclusive  use  and  benefit, — call  it  a 
license  or  whatever  name  you  will, — is  prima  facie  a  grant 
of  a  right  to  have  a  permanent  possession  of  the  piece  of 
land  on  which  such  structure  is  erected.  The  case  is  similar 
to  that  of  the  telegraph  posts  which  was  cited.  But  then  it 
is  said  that  we  are  to  put  a  different  construction  on  the 
right  here  granted,  because  the  conservators  have  a  right  to 
remove  this  structure.  But  it  seems  to  me  that  the  nature 
of  this  right  of  removal  really  strengthens  the  conclusion 
we  have  come  to.  The  plaintiffs  are  to  be  allowed  to  have 
possession  of  this  structure  without  interference  from  the 
conservators,  unless  in  the  exercise  of  their  functions  they 
come  to  the  conclusion  that  it  is  inexpedient  for  the  public 
interest  to  permit  it  to  remain  and  ^ve  a  week's  notice  to 
remove  it.  Till  then  the  plaintiffs  are  to  have  the  full  jv^ 
possessionis  even  as  against  the  conservators  themselves. 
And  if  the  conservators  interfered  with  it,  it  appears  to  me 
that  the  plaintiffs  would  have  an  action  of  trespass  against 
them.  It  seems  to  me  that  under  the  circumstances  the 
plaintiffs  were  the  occupiers,  and  were  ratable  in  respect  of 
such  occupation,  and  therefore  that  the  decision  of  the  court 
below  should  be  reversed. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  The  first 
question  is  whether  this  mooring  apparatus  became  part  of 
tne  realty.  If  *80,  it  is  clear  that  it  would  be  the  sub-  [57 
ject  of  rating.  An  ordinary  anchor  cast  out  of  a  ship  would 
not,  merely  because  it  was  fixed  in  the  soil,  become  a  part 
of  the  realty.  That  was  the  principle,  as  it  appears  to  me, 
ui)on  which  the  former  case  between  these  parties  was 
decided.  It  was  there  considered  that  the  mooring  stone 
could  not  be  taken  to  be  in  the  nature  of  a  permanent  struc- 
ture, but  was  only  put  down  temporarily  to  keep  the  vessel 
in  its  place,  and  could  be  pulled  up  at  any  time  like  an 
ordinary  anchor.  Here,  having  regard  to  the  description  of 
the  mooring  stone,  and  the  manner  in  which  it  was  fixed,  I 
cannot  avoid  coming  to  the  conclusion  that  it  had  become  a 
part  of  the  realty.  It  is  also  quite  plain  that  there  was  a 
profitable  occupation,  because  a  large  sura  of  money  was 
paid  for  the  right  to  have  these  moorings.  The  only  re- 
maining question,  therefore,  is  whether  the  conservators  or 
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the  plaintiflFs  are  in  the  occupation  of  these  moorings.  Now 
it  seems  to  me  that  the  Court  of  Common  Pleas  have  not 
sufficiently  taken  into  consideration  the  fact  that  these  moor- 
ing stones  all  along  belonged  to  the  plaintiffs.  There  is  a 
great  distinction  in  that  respect  between  this  case  and  cases 
such  as  those  in  which  the  question  arose,  as  between  a  per- 
son who  had  had  granted  to  him  some  right  of  user  of  the 
land  and  the  grantor  who  had  reserved  some  right  over  it  to 
himself,  which  of  the  two  was  the  occupier  for  rating  pur- 
poses ;  as,  for  instance,  the  cases  where  the  question  was 
whether  a  party  was  in  the  position  of  a  lodger  merely,  the 
landlord  remaining  the  occupier,  or  in  that  of  a  tenant. 
Very  nice  distinctions  have  arisen  in  such  cases,  but  there 
both  parties  have  more  or  less  a  co-property  in  the  house,  or 
other  real  property  in  question.  It  is  necessary  in  such  a 
case  to  consider  what  degree  of  right  each  party  may  have. 
But  here  the  conservators  did  not  obtain  any  property  in 
the  mooring  stones,  anchors,  or  chains,  and  it  was  never  in- 
tended that  they  should  be  applied  in  any  way  for  the 
benefit  of  the  conservators.  I  do  not  see  how  the  present 
case  cdn  be  distinguished  from  the  cases  in  which  water- 
pipes,  gaspii)es,  and  telegraph  posts  have  been  held  rata- 
ble. These  cases  seem  to  me  to  show  that  where  a  person 
in  possession  of  land  allows  another  to  make  on  such  land 
an  erection  which  becomes  part  of  the  realty,  and  to  use 
such  erection  for  his  own  exdusive  purposes,  and  the  land- 
58]  owner  is  to  have  no  benefit  from  *or  interest  in  such 
erection,  there  is  an  occupation  by  the  person  making  such 
erection  in  respect  of  which  he  is  ratable.  For  these 
reasons,  I  think  the  judgment  should  be  reversed. 

Baggallay,  J.  a.:  lam  of  the  same  opinion.  There  is 
no  question  as  to  the  legal  principle  upon  which  jiuestions 
of  this  kind  depend.  The  principle,  as  I  gather  it  from  a 
long  series  of  decisions,  is  that  the  foundation  of  ratability 
is  the  exclusive  occupation  of  the  ratable  subject.  All  that 
we  have  to  do,  therefore,  is  to  ascertain  whether  the  plain- 
tiffs had  the  exclusive  occupation  of  the  ratable  subject.  I 
do  not  think  it  necessary  to  go  through  the  facts,  but  I  agree 
that  the  result  of  them  is  that  the  exclusive  occupation  of 
the  moorings  was  in  the  plaintiflfs.  The  case  of  the  tele- 
graph posts  seems  to  be  the  most  neariy  in  point  as  an  au- 
thority. As  a  court  of  appeal  we  might  reconsider  the 
decision  in  that  case,  but  it  appears  to  me  that  it  only  follows 
a  long  series  of  cases  all  pointing  in  the  same  direction. 

Blackburn,  J.:  I  am  of  the  same  opinion.  It  is  only  on 
one  point  that  I  differ  from  the  Court  of  Common  Pleas. 
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All  the  judges  below  agreed  that  the  manner  in  which  these 
moorings  were  laid  down  was  such  as  to  render  them  ratable 
in  the  hands  of  the  occupiers,  whoever  they  might  be.  But 
tliey  thought  that  the  plaintiffs  were  not  the  occupiers  of 
them.  In  that  respect  I  differ  from  them.  I  will  not  discuss 
the  cases  in  which  such^istinctions  as  that  between  use  of 
a  house  by  a  peraon  as  a  lodger  and  occupation  by  a  tenant 
have  been  discussed  with  regard  to  rating  questions.  The 
principles  which  govern  such  cases  have  been  explained  as 
well  as  I  could  explain  them  now  in  two  cases.  One  was 
Smith  V.  8L  Michael^  Cambridge  (*),  a  case  in  which  it 
appeared  to  Hill,  J.,  and  myself,  after  consideration,  that 
notwithstanding  various  strong  technical  expressions  point- 
ing in  the  direction  of  a  demise,  we  must  look  to  the  real 
facts,  and  finding  that  the  landlord  was  to  retain  possession 
of  the  premises  by  his  servants  for  certain  purposes,  such 
as  cleaning,  we  thought  that  he  must  be  taken  to  be  the . 
occupier  for  the  purpose  of  ratability,  and  the  occupation 
of  the  commissioners  of  inland  *revenue,  to  whom  he  [59 
•  had  granted  the  use  of  the  rooms,  was  merely  in  the  nature 
of  that  of  a  lodger.  The  other  case  is  Road^s  v.  Overseers 
of  TrumpingUm  (*),  which  was  just  the  converse  case,  for 
there,  though  no  technical  words  such  as  "rent,"  or  "de- 
mise," were  used,  we  thought  that,  looking  to  the  whole  of 
the  agreement,  there  was  in  fact  a  right  of  exclusive  pos- 
session given  to  the  appellant,  and  so,  that  he  was  properly 
rat^.  It  is  on  the  application  of  the  principles  laid  down 
in  those  cases  to  the  present  that  I  differ  fipom  the  Court  of 
Common  Pleas,  rather  than  on  any  question  of  principle. 
Lord  Coleridge,  C.  J.,  seems  to  have  thought  that  the  con- 
servators could  not  have  intended  to  part  with  the  exclusive 
possession  of  any  part  of  the  bed  of  tne  river,  chiefly  on  the 
ground  that  it  would  have  been  contrary  to  the  provisions 
of  their  acts  to  have  done  so,  and  he  q^uotes  the  terms  of 
the  91st  section  of  20  &  21  Vict.  c.  cxlvii.  in  proof  of  this ; 
and  Brett,  J.,  also  seems  to  have  thought  that  a  duty  was 
imposed  on  the  conservators  not  to  part,  for  however  short 
a  time,  with  the  absolute  power  and  control  over  any  part 
of  the  bed  of  the  river.  If  I  could  see  that  that  was  so,  I 
should  have  agreed  that  though  the  conservators  might  have 
used  words  pointing  in  the  direction  of  a  grant  of  the  ex- 
clusive occupation,  they  must  have  meant  only  to  give  a 
right  in  the  nature  of  an  easement,  retaining  the  occupation 
in  themselves.  I  cannot  however  find  any  provision  in  the 
act  such  as  the  Court  of  Common  Pleas  seems  to  have  sup- 

(>)  8  E.  A  E.,  883.  (•)  Law  Rep.,  6  Q.  B.,  56. 

15  Eng.  Rep.  31 
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posed  it  to  contain.  The  terms  of  the  resolution  seem  to 
me  to  give  the  plaintiffs  a  right  to  have  these  moorings  sub- 
ject to.  the  right  of  the  conservators  to  remove  them  at  any 
time  on  giving  the  week's  notice  required  by  the  91st  section. 
Until  such  notice  was  given  the  conservators  were  bound  by 
the  bargain  they  had  made,  and  I  cannot  doubt  if  they  had 
removed  the  moorings  without  giving  notice  they  would 
have  laid  themselves  open  to  an  action  of  trespass.  So  far 
from  the  acts  prohibiting  the  conservators  from  parting  with 
the  possession  of  any  part  of  the  bed  of  the  river,  I  find  an 
express  provision  enabling  them  to  allow  moorings  to  be 
laid  down  and  their  control  over  the  part  of  the  river  bed, 
where  such  moorings  might  be,  to  be  suspended  until  a 
60]  week'  8  notice  to  remove  them  has  *expired.  Under  these 
circumstances  I  can  come  to  no  other  conclusion  than  that, 
until  such  notice  had  been  given,  the  plaintiffs  became,  by 
virtue  of  their  agreement  with  the  conservators  and  what 
was  done  under  it,  the  exclusive  occupiers  of  these  moorings. 
That  the  occupation  was  a  profitable  one  is  clear  from  the 
facts  of  the  case,  and  consequently  the  plaintiffs  became 
ratable  in  respect  of  it. 

Judgment  reversed. 


Solicitor  for  plaintiffs :  M.  Shephard, 
Solicitor  for  defendant :  W.  Bristow. 


Intricate  and  important  questions  of 
late  frequently  arise  as  to  whether  the 
occupation  of  a  mere  easement  over  a 
small  piece  or  strip  of  land  renders  the 
occupant  liable  to  taxation  therefor,  and 
by  reason  thereof,  as  the  owner  of  real 
estate. 

The  term  "lands"  as  used  in  the 
statute  in  relation  to  assessment  and 
taxation  (1  R.  S.,  360,  §§  1,  2)  includes 
such  an  interest  in  real  estate  as  will 
protect  the  erections  or  affixing,  and 
possession  of  buildings  and  fixtures 
thereon,  though  unaccompanied  by  the 
fee ;  and  such  an  interest,  with  the 
buildings  and  fixtures,  may  be  assessed 
to  the  owner  thereof ^ 

Railroad  corporations  are  not,  in  the 
purview  of  the  tax  laws,  non-residents 
of  any  town  in  which  they  possess 
lands.  Such  lands  are  to  be  assessed 
against  them  the  same  as  against  in- 
habitants of  the  town,  and  not  as  non- 
resident lands  :  People  ex  rel.  v.  Cas- 
sity,  2  Lans.,  294,  affirmed  46  N.  Y.,  46; 
People  «.  Backus    48  N.  Y-.    70 ;  Buf- 


falo, etc.,  tJ.  Supervisors,  48N.  Y.,  93; 
Troy,  etc. ,  v.  Kane,  9  Hun,  506 ;  City 
of  New  Haven  v.  Fairhaven,  etc.,  38 
Conn.,  422;  Providence,  etc.,  «.  Wright, 
2  Rhode  Island,  459  ;  People  «.  Frede- 
ricks, 33  How.  Pr.,  150,  48  Barb.  173 ; 
Sangamon,  etc.,  tJ.  Morgan  Co.,  14  His., 
163  ;  State  d.  Hancock,  33  New  Jersey 
Law  Rep.,  315  ;  State  v.  Com'rs.  23  id. 
(3  Zab.),  510  ;  Kansas  ©.  Gulp,  9  Kans., 
38,  reversed  on  another  point,  16  Wall., 
603  ;  Railway  Co.  tJ.  McShane,  22 
Wall.,  444. 

See  Town,  etc.,  fi.  Ohio,  etc.,  77  Ills., 
539;  Grand,  etc.,  t>.  Hemel  Hempstead, 
L.  R.,6Q.  B.,  173. 

So  a  horse  railroad  laid  in  public 
streets:  Appeal  of  N.  B.  &  M.  R.  R., 
32  Cal. ,  499. 506-513, 4  Week.  Dig. ,  307. 

And  gas  pipes  laid  in  public  streets : 
Providence  Gas  Qo.  v.  Thurber,  2  R. 
Island,  75. 

But  see  contra.  People  v.  Board,  etc., 
39N.  Y.,81. 

The  distinction  between  the  case  of 
People  V.  Board,  etc.  (39  N.  Y.  81),  and 
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that  of  People  tJ.  Cassity  (46  N.  Y.,  40),  Board,  39  N.  T.,  81 ;  and  so  is  Provi- 

seems  to  be  that  in  the  fonner  case  the  dence  Gas  Co.   v.  Thurber,   2  Rhode 

owners  of  the  gas  main  had  no  right  of  Island,  15. 

control  or  possession  of  ithe  land  in        The  suspension    bridge   across   the. 

which  the  mains  lay,  while  in  the  lat-  Niagara  Falls  at  Clifton,  with  the  stone 

ter  case  the  railroad  had  both.     The  towers,  etc.,  supporting  it,  is  lanjd  and 

distinction  however  is  very  fine.     The  real  property  within  the  Assessment 

gas  company  certainly  has  possession  Act  29  &  80  Vict.  ch.  52,  §  3 ;  Niagara 

pro  fuic  vice  of  the  land  on  which  the  Falls,  etc.,  u.  Gbirdner,  29  Upper  Can. 

gas  main  rests  and  that  surrounding,  Q.  B. ,  194. 

though  not  perhaps  of  the  surface  above        As  to  how  railroads  are  to  be  assessed 

it.    The  principal  case  would  seem  to  in  New  York  for  school  district  taxes, 

be  substantially  contrary  to  People  i>,  see  2  Laws  1867  (chap.  694),  p.  1744 


[Law  Reports,  1  Common  Pleas  Division,  77.]         « 
Nov.  22,  1876. 

*The  London  and  South  Western  Railway     [77 
Company  v.  Cyril  Flower  and  Others. 

Construction  of  Private  Act — Covenant  to  JRepair — Notice, 

The  defendants'  predecessors  in  title  obtained  an  act  for  the  formation  of  a  road 
which  was  to  pass  under  a  railway  by  means  of  a  bridge.  By  the  act  it  was  pro- 
vided that  the  undertakers  should  not  enter  upon  or  interfere  with  the  railway,  or 
execute  any  work  whatsoever  under  or  affectmg  the  same,  until  they  should  nave 
delivered  to  the  company  plans,  drawings  and  specifications  of  the  works  intended 
to  be  executed  under  or  affecting  the  railway  and  works  thereof,  such  plans,  dc,  to 
describe  the  manner  of  executing  the  intended  works,  and  tlie  materials  to  be  used 
for  the  purpose,  nor  until  those  plans,  <&c.,  should  have  been  examined  and  approved 
by  the  engineer  of  the  company ;  and  that  "  the  same  works  should  be  executed  and 
thereafter  maintained  by  the  undertakers  at  their  sole  expense  in  all  things,  accord- 
ing t<>  such  approved  plans,  dkc,  under  the  superintendence  and  xa  the  reasonable 
satisfaction  of  the  engineer  of  the  company."  And  it  was  further  provided  that  the 
undertakers  should  from  time  to  time  be  responsible  for  and  make  good  to  the  com- 
pany all  costs,  losses,  damages  and  expenses  which  might  be  occasioned  to  the  com- 
pany by  reason  of  the  execution  or  failure  of  any  of  the  intended  works,  or  of  any 
act  or  onussion  of  the  undertakers,  <&c. 

The  bridge  was  accordingly  constructed  of  brick  piers  and  iron  pillars,  of  iron 
girders  resting  upon  the  piers  and  pillars,  and  of  timber  and  wood-work.  In  the 
construction  of  the  bridge,  the  brick  and  iron  work  was  done  by  the  defendants' 
predecessors  in  title,  under  the  superintendence  of  the  plaintiffs'  engineer.  The 
timber  and  wood-work, — the  superstructure, — was  done  by  the  pldntiffs'  engineer 
at  the  expense  of  the  undertakers,  and  with  materials  provided  by  them. 

The  structure  was  completed  in  1864.     In  1872  certain  repairs  became  necessary  • 
.  to  the  superstructure  of  the  bridge,  which  repairs  were  executed  by  the  company, 
who  claimed  to  be  reimbursed  their  outlay  in  so  doing  by  the  defendants,  although 
the  defendants  had  had  no  notice  nor  any  knowledge  or  means  of  ascertaining  that 
the  repairs  were  necessary  : 

Hddt  that  the  plaintiffs  were  not  entitled  to  recover  the  expenses  so  incurred. 

This  was  an  action  brought  to  recover  £147  2^.  expenses 
incurred  in  maintaining  a  bridge  constructed  under  the 
Queen's  Road,  Battersea,  Extension  Act,  1863,  a  copy  of 
which  act  was  annexed  to  the  special  case. 

1.  The  bridge  in  question  is  the  bridge  under  the  London 
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and  Sontli  Western  railway,  mentioned  in  the  8th  and  16th 
sections  of  the  above-mentioned  act ;  and  the  defendants  are 
the  owQers  for  the  time  being  of  Long  Hedge  Farm,  within 
the  meaning  of  the  2d  section. 

2.  The  bndge  is  constructed  of  brick  piers  and  iron  pillars, 
78]  of  *iron  girders  resting  upon  the  piers  and  pillars,  and 
of  timber  and  wood-worK.  In  the  construction  of  the 
bridge,  the  brick  and  iron  work  was  done  by  the  defendants' 

•  predecessors  in  title,  under  the  superintendence  of  the  plain- 
tiffs' engineer.  The  timber  and  wood- work  was  done  by  the 
plaintiffs'  engineer  at  the  expense  of  the  defendants'  prede- 
cessors in  title,  and  with  materials  provided  by  them. 

3.  The  bridge  was  completed  in  the  year  1864 ;  and,  on 
the  road  ©ver  which  it  is  constructed  having  been  completed 
and  dedicated  to  the  public,  the  said  road  was  taken  to  by 
the  Board  of  Works  for  the  Wandsworth  district. 

4.  The  bridge  supports  the  railway  lines  of  the  plaintiffs, 
over  which  trains  are  passing  and  repassing  by  day  and 
night  at  short  intervals. 

6.  During  the  year  between  the  31st  of  March,  1872,  and 
the  3l8t  of  March,  1873,  repairs  became  necessary  to  the 
superstructure  of  the  bridge.  The  parts  of  the  bridge  need- 
ing repair  were  works  maintainable  under  the  last  clause  of 
s.  11  of  the  act.  The  necessary  repairs  were  executed  by 
the  plaintiffs,  and  the  reasonable  costs  thereof  amounted  to 
£147  2^. 

6.  No  notice  was  ever  given  to  the  defendants  of  the  neoes- 
sitv  for  such  repairs  as  menentioned  in  the  last  paragraph 
before  the  execution  thereof  by  the  plaintiffs ;  nor  had  the 
defendants  any  notice  of  the  present  claim  till  the  12th  of 
May,  1873. 

7.  The  bridge,  at  the  times  when  the  repairs  in  question 
became  necessary,  and  were  executed,  was  in  the  exclusive 
occupation  and  possession  of  the  plaintiffs.  And  the  fact 
that  the  repairs  were  necessary  could  only  be  ascertained 
by  entry  upon  and  examination  of  the  bridge,  and,  as  to 

•  some  of  them,  by  removing  parts  of  the  wood- work  of  the 
bridge. 

8.  The  repairs  in  question  were  not  of  such  a  character  as 
to  be  of  frequent  occurrence ;  they  were  such  as  in  the  ordi 
nary  course  of  things  would  only  become  necessary  at  inter- 
vals of  from  five  to  ten  years,  and  such  as  in  the  ordinary 
course  of  business  would,  when  required,  be  executed  once 
for  all,  as  an  entire  job. 

9.  The  court  were  to  be  at  liberty  to  draw  inferences  of 
fact. 
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The  question  for  the  opinion  of  the  court  was  whether  the 
plaintiffs  were  entitled  to  recover  the  amount  claimed. 

*If  the  opinion  of  the  court  should  be  in  the  affirma-  [79 
tive,  judgment  was  to  be  entered  for  the  plaintiffs  for  £14725., 
with  costs.  If  the  opinion  of  the  court  should  be  in  the 
negative,  judgment  was  to  be  entered  for  the  defendants, 
with  costs. 

Wood^  Q.C.  {Brown^  Q.C.,  and  Mangles,  with  him),  for 
the  plaintiffs :  The  question  in  this  case  turns  upon  the 
construction  of  a  local  act  of  26  Vict.  c.  xlvi,  autnorizing 
the  construction  of  a  new  public  road  from  Battersea  to 
Clapham.  The  act  recites  (amongst  other  things')  that  the 
intended  road  would  pass  for  i;iearly  its  entire  lengtn  through 
that  part  of  an  estate  known  as  ''Long Hedge  Farm,"  situ- 
ated m  the  parishes  of  Battersea  and  Clapham,  which  is  the 
firopertv  of  William  Woodgate  and  Philip  William  Flower, 
t  further  recites  that,  inasmuch  as  the  London  and 
Brighton,  the  London  and  South  Western,  and*  the  London, 
Chatham  and  Dover  railways  traversed  the  line  of  the  pro- 
posed road  and  impeded  the  construction  thereof,  it  was 
expedient  that  the  powers  thereinafter  contained  should  be 
granted  for  constructing  the  road  across  the  railways  ;  that 
Woodgate  and  Flowers  were  willing  to  construct  the  road, 
and  that  it  was  expedient  that  they  should  be  authorized  so 
to  do,  and  to  dedicate  the  same  to  the  public;  and  that 
plans  and  sections  showing  the  line  and  levels  of  the  road, 
&c.,  and  also  a  book  of  reference  to  such  plans  and  sec- 
tions, had  been  deposited  with  the  clerk  of  tne  peace.  By 
the  interpretation  clause,  s.  2,  "the  undertakers"  are  to 
mean  "  the  said  William  Woodgate  and  Philip  William 
^  Flower,  or  other  the  owners  or  owner  for  the  time  being  of 
the  said  part  of  the  estate  known  as  Long  Hedge  Farm." 
Sect.  5  enacts  that,  "subject  to  the  provisions  in  this  act  and 
in  the  acts  and  parts  of  acts  incorporated  therewith  (*)  con- 
tained, the  undertakers  may  make  and  maintain  the  said 
road  in  the  line  according  to  the  levels,  and  upon  the  lands 
delineated  on  the  said  plans  and  sections,  and  described  in 
the  book  of  refe/ence  so  deposited  as  aforesaid."  Sect.  8 
enacts  that  "the  road  shall  be  made  throughout  of  the 
width  of  not  less  than  sixty  feet,  *except  where  the  [80 
same  shall  be  carried  by  a  bridge  over  the  authorized  line  of 
the  West  End  of  London  and  Crystal  Palace  railway,  where 
j  it  shall  be  of  a  width  of  not  less  than  forty  feet ;  and  every 


(^)  The    Lands   Clauses  Consolidation    and  16  of  the  Railways  Clauses  Consoli- 
Act,  1845,  except  ss.  10  and  11  thereof,     dation  Act,  1846. 
and  tti.  G  to  12  (I>oth  iiichwive),  and  ss.  15 
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bridge  shall  be  mbde  to  the  approbation  in  all  things  of  the 
engineer  of  the  Metropolitan  jBoard  of  Works ;  and  the 
headway  of  the  iron  girder  bridge  by  which  the  road  shall 
be  carried  under  the  London  and  South  Western  railway 
shall  be  of  the  height  of  fifteen  feet  at  the  least."  By  s.  10 
it  is  provided  that  nothing  in  the  act  contained  shall 
authorize  the  undertakers  to  "alter,  vary,  or  interfere  with 
the  London  and  South  Western  railway,  or  any  of  the 
works  thereof,  further  or  otherwise  than  is  necessary  for 
the  construction  and  maintenance  under  the  London  and 
South  Western  railway  of  the  road  by  the  act  authorized 
at  the  point  indicated  on  the  deposited  plan  of  that  road." 
Sect.  11,  which  is  the  important  one,  enacts  that,  "notwith- 
standing anything  in  this  act  contained,  the  undertakers 
shall  not,  for  the  purpose  of  so  forming  or  maintaining  the 
intended  road  under  the  London  and  South  Western  rail- 
way, acquire  any  ownership  of  or  in  any  land  or  property 
of  the  London  and  South  Western  Railway  Company,  but 
onljr  an  easement  or  right  so  to  form  and  maintain  and  use 
the  intended  road  under  the  London  and  South  Western 
railway ;  and  the  undertakers  shall  not  enter  upon  or  inter- 
fere with  the  London  and  South  Western  railway,  or  any 
of  the  land  or  works  of  the  London  and  South  Western 
Railway  Company,  or  execute  any  work  whatsoever  under 
or  affecting  the  same,  until  they  shall  have  delivered  to  that 
company  plans,  drawings,  and  specifications  of  the  works 
intended  to  be  executed  under  or  affecting  the  London  and 
South  Western  railway  and  the  lands  and  works  thereof, 
such  plans,  drawings,  and  specifications  to  describe  the 
manner  of  executing  the  intended  works,  and  the  materials 
to  be  used  for  the  purpose,  nor  until  those  plans,  drawings, 
and  specifications  shall  have  been  examined  and  approved 
in  wilting  under  his  hand  by  the  principal  engineer  of  the 
London  and  South  Western  Railway  Company,  or,  in  the 
event  of  his  neglecting  or  declining  to  approve  the  same 
for  one  calendar  month  after  such  plans,  drawings,  and 
specifications  shall  have  been  delivered  to  that  company, 
until  the  same  shall  have  been  so  examined  and  approved 
811  by  an  engineer  to  be  appointed  *by  the  Board  of  Trade  ; 
and  the  same  works  shall  be  executed  and  thereafter  viain- 
tamed  by  the  undertakers  at  their  sole  expense  in  all  tilings 
according  to  such  approved  plans,  drawings,  and  specifica- 
tions, under  the  superintendence  and  to  the  reasonable  sat- 
isfaction of  the  principal  engineer  for  the  time  beino^  of  the 
London  and  South  Western  Railway  Company."  The  14th 
section  is  as  follows:    "Notwitlislanding  anything  in  this 
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act  contained,  the  undertakers  shall  from  .time  to  time  be 
responsible  for  and  make  good .  to  the  London  and  South 
Western  Railway  Company  all  costs,  losses,  damages,  and 
expenses  which  may  be  occasioned  to  the  London  and  South 
Western  railway,  or  to  any  of  the  works  or  property 
thereof,  or  to  the  traflBc  thereon,  or  to  any  person  or  persons 
using  the  same,  or  otherwise,  by  reason  of  the  execution  or 
failure  of  any  of  the  intended  works,  or  of  any  act  or  omis- 
sion of  the  undertakers,  or  of  any  of  the  persons  in  their 
employ,  or  of  their  contractors  or  others ;  and  the  under- 
takers will  effectually  indemnify  and  hold  harmless  the 
London  and  South  Western  Railway  Compatiy  from  all 
claims  and  demands  upon  or  against  them  by  reason  of  such 
execution  or  failure,  and  of  any  such  act  or  omission." 
The  only  other  section  which  is  at  all  material  is  the  16th, 
which  provides  that  "  The  arch  or  bridge  over  the  intended 
road  at  the  point  where  that  road  crpsses  under  the  London 
and  South  Western  railway  and  the  works  connected  there- 
with, shall  be  of  such  dimensions  and  so  constructed  as  to 
admit  of  the  convenient  maintenance  on  and  over  the  same 
of  four  lines  of  railway  at  the  least;  and,  if  the  under- 
takers be  thereunto  at  any  future  time  required  by  the 
London  and  South  Western  Railway  Company,  in  writing 
under  their  common  seal,  the  same  arch  or  bridge  and  other 
works  of  the  undertakers  shall  be  from  time  to  time  so 
widened  and  enlarged  on  either  or  both  sides  thereof,  in  the 
option  of  the  London  and  South  Western  Railway  Com- 
pany, as  to. admit  of  the  convenient  maintenance  on  and 
over  the  same  of  four  additional  lines  of  railway,  making 
on  the  whole  eight  lines  of  railway ;  and  all  and  singular 
the  provisions  of  this  act  with  reference  to  the  construction 
in  the  first  instance  and  maintenance  of  the  intended  road 
under  and  in  connection  with  the  London  and  South  West- 
ern railway,  shall  apply  to  the  works  of  and  incident  to  the 
said  widening  and  enlargement." 

*That  the  expense  of  the  repairs  from  time  to  time  [82 
becoming  necessary  for  the  maintenance  of  the  bridge  cen- 
tum pitted  by  the  act  was  to  be  borne  by  the  undertakers 
and  theii-  successors  in  title,  will  not  be  disputed.  The  only 
question  is  whether  or  not  they  were  entitled  to  notice  be- 
fore the  company  caused  the  repairs  to  be  done.  Now,  it  is 
not  immaterial  to  bear  in  mind  thet,  when  the  bridge  was 
first  constructed  (in  1864),  that  portion  of  it  which  consisted 
of  brick  piers,  iron  pillars,  and  iron  girders,  was  built  by 
the  defendants'  predecessors  in  title  under  the  superinten- 
dence of  the  plaintiffs'  engineer;  but  that  the  wood-work, — 
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that  portion  of  the  structure  upon  which  the  rails  are  laid, — 
was  done  by  the  plaintiffs'  engineer  at  the  expense  of  the 
undertakers  and  with  materials  supplied  by  them  ;  and  that 
it  was  this  latter  portion  of  the  work  which  required  repair. 
And  these  repairs,  it  is  obvious,  could  only  be  done  by  the 

{)laintiffs  themselves,  and  could  not  with  safety  to  the  pub- 
ic be  suffered  to  remain  undone  for  any  period  of  time  how- 
ever short.  Under  these  circumstances,  the  only  reasonable 
construction  of  the  act  is,  that  such  repairs  should  be  done 
by  the  plaintiffs  themselves,  and  be  paid  for  by  the  under- 
takers, as  provided  by  s.  11.  In  Vyse  v.  Wakefield  ('),  Lord 
Abinger,  C.B.,  says:  "The  rule  to  be  collected  from  the 
cases  seems  to  be  this,  that,  where  a  party  stipulates  to  do 
a  certain  thing  in  a  certain  specified  event  whicn  may  become 
known  to  him,  or  with  wnich  he  can  make  himself  ac- 
quainted, he  is  not  entitled  to  any  notice  unless  he  stipu- 
lates for  it :  but,  where  it  is  to  do  a  thing  which  lies  within 
the  peculiar  knowledge  of  the  opposite  party,  then  notice 
ought  to  be  given  to  him.  That  is  the  common  sense  of  the 
matter."  And  Parke,  B.,  addsQ:  ''The  general  rule  is, 
that  a  party  is  not  entitled  to  notice,  unless  he  has  stipu- 
lated for  it."  Here,  the  defendants'  predecessors  were  the 
promoters  of  the  act,  and  might  have  stipulated  for  notice 
if  they  had  thought  fit.  The  case  finds  that,  from  the  na- 
ture of  the  structure,  these  repairs  would  be  required 
periodically:  and  the  defendants  must  be  assumed  to  have 
been  aware  of  the  fact.  The  entire  object  of  these  pro- 
visions of  the  act  would  be  defeated  if  the  company  were 
bound  to  give  the  parties  notice  of  wants  of  repair  which 
could  by  no  possibility  be  amended  by  any  one  but  the 
company  themselves  ;  especially,  seeing  that  there  might  be 
83]  *some  difficulty  in  ascertaining  at  the  moment  who  were 
the  successors  in  title  of  the  original  undertakers.  [Colley 
V.  Streetoni^)  was  also  referred  to.] 

Day^  Q.C.  {Finlay  with  liim),  for  the  defendants  :  There 
is  nothing  in  the  act  of  Parliament  in  question  to  entitle  the 
railway  company  themselves  to  repair  the  bridge  and  to 
charge  the  defendants  with  the  expenses  so  incurred, — at  all 
events,  not  without  first  giving  them  notice  that  repairs  were 
wanted,  and  giving  them  an  opportunity  of  doing  them. 
The  case  is  decided  by  Makln  v.  Watkinso-rii^),  It  was 
there  held  that,  where  a -lessee  had  covenanted  to  keep  in 
repair  the  main  walls,  main  timbers,  and  roofs  of  the 
di^mised  premises,  he  could  not  be  sued  for  a  breach  unless 

m  6  M.  &  W.,  442,  462.  (»)  2  B.  <fe  C,  278. 

(")  6  M.  «fe  W.,  at  p.  453.  (,-*)  Law  Rtp.,  6  Ex.,  25. 
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he  had  notice  that  the  premises  were  out  of  repair.  Chan- 
nel!, B.,  there  says:  "Here,  repairs  are  to  be  done  to  the 
exterior  of  the  premises,  as  to  which  it  is  just  possible  that 
the  lessor  might  by  observation  acquire  a  knowledge  of 
their  necessity.  But  the  main  timbers  of  the  building, 
which  must  be  within  its  carcase,  are  to  be  kept  in  repair ; 
and  of  the  repairs  required  for  these  he  could  have  no 
knowledge  without  notice.  He  could  not  enter  to  see  the 
condition  of  those  parts,  even  though,  independently  of  his 
obligation  under  the  covenant,  it  might  be  of  great  conse- 
quence to  him  to  be  acquainted  with  it.  Here,  therefore,  by 
the  rule  of  common  sense,  which  is  supported  by  the  case  of 
Vyse  V.  Wakefield C\  we  ought  to  import  into  the  covenant 
the  condition  that  ne  shall  have  notice  of  the  want  of  repair 
before  he  can  be  called  upon  under  the  covenant  to  make  it 
good."  Bramwell,  B.,  concurred  in  that  decision,  though 
Martin,  B.,  inclined  to  dissent.  [He  was  stopped  by  the 
court] 

Wood^  Q.C.,  in  reply,  relied  upon  Baron  Martin's  judg- 
ment in  Yyse  v.  Wakefield  (*),  and  contended  that,  to  hold 
a  notice  to  be  necessary  in  this  case  would  be  importing  into 
the  act  of  Parliament  words  which  are  not  found  there. 

Brett,  J. :  In  this  case  the  plaintiffs  are  in  the  exclusive 
possession  of  a  bridge  over  which  their  railway  runs,  which 
oridge  was  built  by  and  at  the  expense  of  the  defendants' 
predecessors  in  *title  under  the  powers  of  a  Road  Act  of  [84 
26  Vict.  c.  xlvi.  The  bridge,  which  the  defendants  were 
^  bound  to  repair,  becoming  dilapidated,  the  plaintiffs  pro- 
ceeded to  do  the  necessary  repairs  to  it,  and  this  without 
notice  to  the  defendants  of  the  want  of  repair,  and  without 
first  calling  upon  them  to  put  the  bridge  in  repair.  Now, 
unless  the  act  of  Parliament  expressly  gives  tue  plaintiffs 
the  right  to  do  this  work  without  request,  and  to  charge  the 
defendants  with  the  cost  thereof,  I  know  of  no  principle  of 
law  upon  which  the  plaintiffs'  claim  can  be  sustained.  The 
question  therefore  is,  what  is  the  true  construction  of  the 
act, — whether  it  gives  the  plaintiffs  power  to  do  the  nec- 
essary repairs  to  the  bridge  without  first  giving  notice  of 
the  want  of  repair  to  the  defendants  and  calling  them  to 
repair.  I  am  oi  opinion  that  the  act  gives  the  plaintiffs  no 
such  authority.  1  will  assume  that  the  defendants  were  by 
the  act  bound  to  maintain  the  bridge  in  a  proper  state  of 
repair.  I  will  assume  also  that  by  implication  they  had  a 
right  to  go  upon  the  railway  for  the  purpose  of  examining 
the  condition  of  the  bridge  and  ascertaining  whether  or  not 

(')  6  M.  tfe  W.,  \\L 

15  Eng.  II kp.  32 
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it  needed  repair.  But  I  must  take  into  consideration  the 
nature  of  the  bridge,  viz.  that  it  is  in  the  exclusive  possession 
of  the  company  and  used  exclusively  by  them  for  the  traflSc 
along  their  railway,  and  that  it  might  be  out  of  repair  in 
such  a  way  that  the  want  of  repair  might  not  be  ascertaina- 
ble upon  an  examination  such  as  the  defendants  could  make. 
Upon  the  statements  and  findings  in  the  case,  it  is  obvious 
that  this  is  a  bridge  the  want  of  repair  of  which  might  be 
known  to  the  plaintiffs  without  being  known  to  the  defen- 
dants, and  that  very  serious  consequences  might  result  from 
any  delay  in  putting  the  structure  in  a  proper  condition  to 
sustain  the  traffic.  The  question  is  whether,  the  want  of 
repair  being  known  to  the  plaintiffs,  and  being  of  such  a 
nature  as  not  to  be  necessarily  or  even  i)robably  known  to 
the  defendants,  the  former  can,  without  giving  the  latter  any 
notice,  do  the  repairs  themselves  and  charge  them  with  the 
costs.  It  would,  I  think,  be  a  very  strong  thing  if  the  act 
did  give  the  plaintiffs  this  power  specifically  :  and  I  am  un- 
able to  see  tnat  it  does  so.  Mr.  Wood  contends  that  the 
plaintiffs  have  this  power  by  necessary  implication.  I  can- 
not agree  with  him.  When  the  want  of  repair  is  known  to 
the  plaintiffs,  who  are  in  the  exclusive  possession  of  the 
85]  structure,  and  is  not  and  ^cannot  witii  reasonable  dili- 
gence be  known  to  the  defendants,  it  would  seem  to  be 
contrary  to  natuml  justice  to  hold  that  the  plaintiffs  can, 
without  giving  the  defendants  notice  of  the  duty  which  is 
sought  to  be  cast  upon  them,  take  upon  themselves  to  per- 
form that  duty  for  the  defendants  and  charge  them  with  the 
expense.  It  seems  to  me  that  the  doctrine  laid  down  in 
Makin  v.  Watkinson  (*)  will  materially  help  us  in  coming 
to  a  right  construction  of  this  act.  Tlie  act  is  not  a  contract 
between  the  parties,  but  it  is  next  door  to  it :  and  I  decide 
this  case  upon  the  ground  that  the  doctrine  of  Makin  v. 
Watkinson  (')  is  as  applicable  to  the  construction  of  an  act 
of  Parliament  as  to  that  of  an  ordinary  contract.  The 
reason  of  the  thing  is  this,  that,  where  there  is  knowledge 
in  the  one  party  and  not  in  the  other,  there  notice  is  neces- 
wdvy.  Any  other  construction  would  seem  to  me  to  be  con- 
tmly  to  natural  justice,  and  ought  not  to  be  adopted  by 
niero  implication,  but  must  rest  upon  the  express  enact- 
iiM^uts  01  the  statute.  For  these  reasons,  I  am  of  opinion 
that  the  defendants  are  not  liable  in  this  case.  Reliance 
was  placed  upon  the  14th  section  of  the  act.  But  that  Sec- 
tiini  does  not  enable  us  to  make  the  implication  suggested: 
it  manifestly  has  reference  to  omissions  to  do  something 

0)  Law  Rep ,  6  Ex.,  25. 
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aft^r  notice.  In  doing  the  repairs  in  question  the  plaintiffs 
were  mere  volunteers :  they  were  under  no  legal  obligation 
to  do  them.  And  I  see  nothing  in  the  act  which  either  ex- 
pressly or  by  implication  casts  upon  the  defendants  the 
obligation  to  repay  the  plaintiffs  the  expense  which  they 
have  thought  fit  to  incur.  I  am  therefore  of  opinion  that 
our  judgment  should  be  for  the  defendants. 

Denman,  J.:  I  am  of  the  same  opinion.  If  the  thing 
complained  of  here  had  been  an  omission  on  the  part  of  the 
undertakers  in  the  execution  by  them  of  any  duty  imposed 
upon  them  by  the  act,  the  plaintiffs  might  have  been  entitled 
to  recover.*  But  in  my  judgment  this  is  not  a  case  of  omis- 
sion within  the  meaning  of  s.  14.  We  must  see,  then,  what  it 
is  that  the  undertakers  are  required  by  the  act  to  do.  Their 
duty  is  pointed  out  in  s.  11.  Before  commencing  to  build 
the  bridge  in  question,  the  undertakers  are  to  submit  for 
the  approval  of  the  principal  *engineer  of  the  company  [86 
"plans,  drawings,  and  specifications  to  describe  the  manner 
of  executing  the  intended  works,  and  the  materials  to  be 
used  for  the  purpose:"  and  then  the  section  goes  on, — 
"  and  the  same  works  shall  be  executed  and  thereafter  main- 
tained hy  the  undertakers  at  their  sole  expense  in  all  things 
according  to  such  approved  plans,  drawings,  and  specifica- 
tions under  the  superintendence  and  to  the  reasonable  satis- 
faction of  the  principal  engineer  for  the  time  being  of  the 
company."  The  case  of  lessor  and  lessee  is  very  analogous. 
One  of  the  first  principles  of  natural  justice  is,  that,  where 
'  a  party  is  required,  whether  by  a  private  contract  or  by  an 
act  of  JParliament,  to  do  an  act  the  doing  of  which  is  contin- 
gent upon  the  necessity  for  it  arising  at  some  uncertain  time, 
before  ne  can  be  charged  with  a  breach  of  duty  in  not  doing 
the  act,  he  must  have  notice  that  the  time  for  doin^  it  has 
arrived,  so  as  to  have  an  opportunity  of  performing  his 
obligation.  A  striking  instance  of  that  is  to  be  found  in  the 
case  of  Cooper  v.  WaruLsworth  District  Board  of  Works  ('). 
Further,  I  think  that,  as  the  14th  section  of  the  act  requires 
the  undertakers,  not  simply  to  erect  and  maintain  the 
bridge,  but  to  do  it  to  the  satisfaction  of  the  engineer  of  the 
company,  the  necessity  for  holding  that  what  is  to  be  done 
is  to  be  done  after  notice  from  the  company  is  made  abun- 
dantly manifest.  This  seems  to  me  to  be  the  natural  and 
legitimate  construction  of  the  act  of  Parliament.  The  com- 
paAy,  therefore,  not  having  given  the  defendants  notice  of 
the  want  of  repair  of  the  bridge  in  quesfion,  it  was  not  com- 
petent to  them  to  do  tlie  work  theinselvt\s  and  call  upon 

(')  14  C.  B.  (N.S.),  180;  82  L.  J.  (C.P.),  185. 
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the  defendants  to  pay  for  it.  They  cannot  rely  on  s.  14,  be- 
cause there  could  be  no  omission  on  the  part  of  the  defen- 
dants until  they  had  been  set  in  motion  by  a  notice. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  I  am  desirous 
of  excluding  the  case  of  inability  on  the  part  of  the  defen- 
dants to  ascertain  whether  or  not  the  bridge  was  defective, 
and  also  the  case  of  mutual  ignorance  ot  the  existence  of 
defects.  The  case  we  have  to  deal  with  is  that  of  the  plain- 
tiffs knowing  the  bridge  to  be  out  of  repair  and  giving  the 
defendants  no  notice  of  that  fact,  but  doing  the  repairs 
87]  themselves  and  then  calling  upon  the  defendants  *to 
Te^a^  them  the  expenses  they  have  incurred.  I  am  of 
opinion  that  they  cannot  do  that.  And  I  base  my  opinion 
upon  the  case  of  Makin  v.  Watkinson  (*),  and  upon  the 
plain  meaning  of  the  act.  I  cannot  read  the  11th  section  of 
the  act  without  seeing  that  the  minds  of  both  parties  are  to 
be  consulted  with  regard  to  the  repairs.  The  defendants 
are  only  bound  in  a  qualified  manner  to  maintain  the  works, 
viz.,  according  to  plans,  drawings,  and  specifications  ap- 

!)roved  by  the  principal  engineer  of  the  company,  and  under 
lis  superintendence.  The  defendants  could  not  do  this 
without  consulting  the  plaintiffs :  still  less  could  the  com- 
pany repair  the  bridge  without  giving  notice  to  the  defen- 
dants that  it  required  repair,  and  calling  upon  them  to 
repair  it. 

^  Judgment  for  the  defendants. 

Solicitor  for  plaintiffs :  Lewis  Oromhie. 
Solicitors  for  defendants  :  TT.  &  J.  Flower  &  Nussey, 

(')  Law  Rep.,  6  Ex.,  25. 


See  13  Eng.  Rep.,  691  note. 

It  is  provided  in  New  York  (Laws  of 
1850,  chap.  140,  §  28,  sub.  5,  8  Edin. 
St.,  627),  that  railroad  companies  shall 
have  power  *'To  construct  their  road 
across,  along,  or  upon  anj  stream  of 
water,  watercourse,  street,  highway, 
plank  road,  turnpike,  or  canal,  which 
the  route  of  its  road  shall  intersect  or 
touch ;  but  the  company  shall  restore 
the  stream  or  watercourse,  street,  high- 
way, plank  road,  and  turnpike  thus 
intersected  or  touched,  to  its  former 
state,  or  to  such  state  as  not  unneces- 
sarily to  Lave  impaired  its  usefulness." 

Similar  provisions  are  contained  in 
the  statutes  of  most  of  the  states. 

As  to  restoring  a  public  highway : 
People  'o.  Green,  58  N.  Y.,  152  ;  Town, 
etc. ,  t?.  Providence,  etc. ,  10  R.  I. ,  365 ; 


Illinois  Cent.,  etc.,  t).  Bentley,  64  Ills., 
438;  People  d.  Chicago,  etc..  67  Ills., 
118  ;  Easton,  etc.,  ©.  Greenwich,  25  N. 


J.  Eq.,  565 ;  Roberts  u.  Chicago,  etc., 
35  Wise,  679 ;  Duffy  «.  N.  W.  RaIIw. 
Co..  82  Wise,  269;  Phillips  ??.  T)un- 


kirk,  etc.,  78  Penn.  St.,  177;  Snow  t. 
Deerfield,  78  Penn.  St.,  181 ;  Burritt  «. 
New  Haven,  42  Conn.,  174  ;  People  t?. 
Troy  &  Boston.  37  How.  Prac.,  427; 
Baxter  «.  Spuyten  Duvvil  R.  R.,  11 
Abb.  Prac,  N.S.,  178,  61  Barb..  428; 
Fletcher  u.  Auburn,  etc. ,  25  Wend. , 
462  ;  Fairbanks  «.  Great  Western,  etc., 
35  Upp.  Can.  Q.  B.,  523 ;  Van  Allen  u. 
Grand  Trunk,  29  Upper  C.  Q.  B.,  436  ; 
Ward  tJ.  Great  Western,  13  U.  C.  Q*.  B., 
315  ;  ReginaD.  Great  Western,  12  U.  C. 
Q.  B.,  250;  Whitniarsh  t).  Grand  Trunk, 
7  U.  C.  Com.  PI.,  373 ;  Town  of  Dun- 
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das  «.  Hamilton,  etc.,  18  Grant's  (U.C.) 
Chy.,  311,  reversing  17  id.,  31 ;  Fred- 
ericksburgU  v.  Grand  Trank,  6  Grant's 
(U.C.)Chy.,555. 

After  so  restoring  it  the  company  is 
boand  to  keep  a  bridge  constructed  as 
a  part  of  the  new  road  in  repair  :  Van 
Allen  V.  Grand  Trunk,  29  U.  C.  Q.  B., 
436;  Heacock  v.  Sherman,  14  Wend., 
68 ;  Dygert  ©.  Schenck,  23  Wend.,  446. 

Whether  the  town  would  be  liable  to 
one  injured,  quere?  Dygert «.  Schenck, 
23  Wend.,  446;  People  v.  Troy,  etc., 
87  How.,  480;  Fwrbanks  «.  Great  West- 
em,  et«.,  35  U.  C.  Q.  B.,  523 ;  Whit- 
m&rsh  V.  Grand  Trunk,  7  U.  C.  Com. 
PL.  373. 

For  restoring  track  of  turnpike  too 
near  its  own  track :  Moshier  v.  Utica, 
etc,  8  Barb.,  427. 


As  to  liability  to  the  owner  of  land 
for  not  properly  restoring  a  stream  to 
its  former  state :  Robinson  v.  N.  Y.  & 
Erie,  etc.,  27  Barb.,  512  ;  Brown  v.  Cay- 
uga, 12  N.  Y.,  48C;  Chicago,  etc.,  u. 
Moffitt,  75  nis.,  524  ;  Bellinger  v.  N.  Y. 
Cent.  R.  R.,  23  N.  Y.,  42;  St.  Peter 
V.  Denison,  58  N.  Y.,  416;  Cott  v. 
Lewiston,  86  N.  Y.,  214;  Pixley  v. 
aark,  85  N.  Y.,  520;  Young  v.  Chi- 
cago, etc.,  38  Wise.,  171;  Conhocton. 
etc.,  V.  BufEalo,  etc.,  3  Hun,  521 ;  Ar- 
nold «.  Hudson  River,  etc.,  49  Barb., 
108,  121. 

As  to  controlling  the  manner  of  build- 
ing a  highway  or  bridge,  see  13  £ng. 
Rep.,  691  note;  People  v.  Green,  58 
N.  Y.  R.,  152;  Jamieson  v.  County  of 
Lanark,  38  U.  C.  Q.  B.,  647. 
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[Law  Reports,  1  Exchequer  Divisioii,  1.] 
^         Nov.  15,  1875. 

1]  Hall  v.  Nottingham  and  Others. 

Custom — Claim  by  InhaHtanis  to  Recreation  m  Another's  Freehold. 

A  custom  for  the  inhabitants  of  a  parish  to  enter  upon  certain  land  in  the  parish, 
and  erect  a  maypole  thereon,  and  dance  round  and.  about  it,  and  otherwise  enjoy  on 
the  land  any  lawful  and  innocent  recreation  at  any  times  in  the  year,  is  good. 

Appeal  from  the  County  Court  of  Shropshire,  holden  at 
Ludlow. 

The  action  was  brought  against  the  defendants,  parishion- 
ers of  Ashford  Carbonnell,  in  the  county  of  Salop,  for 
trespass  on  a  field  called  the  Maypole  Piece,  situate  in  that 
parish.  The  defendants  justified  under  the  custom  set  out 
fcelow.  The  learned  judge  found  that  the  freehold  was  in 
the  plaintiff,  and  that  the  land  was  a  piece  of  glebe  land 
situate  in  an  inclosed  field  of  the  plaintiff,  which  glebe  was 
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exchanged  in  1870  by  the  then  incumbent  of  Ashford  Car- 
bonnell  (with  the  consent  of  the  bishop)  with  a  predecessor 
of  the  plaintiff  for  an  equal  portion  of  another  field  in  the 
*parish  of  equal  value ;  that  the  land  had  been  regu-  [2 
larly  rated  to  the  poor,  and  tithe  paid  and  commuted  for 
the  same,  and  that  the  custom  set  up  by  the  defendants, 
and  under  which  they  justified,  had  been  for  a  number  of 
years  claimed  by  the  parish  and  disputed  by  the  owner  for 
the  time  being  of  the  land.  The  learned  judge  being  of 
opinion  that  the  land  was  subject  to  a  lawful  custom  for  the 
inhabitants  of  the  parish  to  erect  a  maypole  on  the  ground, 
and  dance  round  and  about  the  same,  and  otherwise  enjoy 
any  lawful  and  innocent  recreation  at  any  times  in  the  year 
on  the  land,  gave  judgment  for  the  defendants.  From  this 
judgment  the  plain tifl"  appealed. 

The  question  for  the  opinion  of  the  court  was  whether 
the  custom  alleged  is  good  in  law. 

Masterman^  for  the  plaintiff :  The  custom  found  is  bad, 
on  the  ground  that  it  is  too  general,  that  it  is  uncertain,  and 
is  not  confined  to  reasonable  periods.  The  effect  of  it  is 
that  it  might  absolutely  deprive  the  freeholder  of  the  use 
of  his  land  if  a  succession  of  games  were  to  be  kept  up  all 
the  year  round.  Millechamp  v.  Johnson  (*)  is  an  authority 
that  a  custom  extending  to  all  rural  sports  is  bad.  The 
land  would  be  subject  to  a  servitude  incapable  of  judicial 
control :   Lord  St.  Leonards  in  Dyce  v.  Hay  (*). 

Bosanquet^  for  the 'defendants :  The  plaintiff's  proposi- 
tion would,  if  upheld,  amount  to  the  abolition  of  village 
greens.  Abhot  v.  Weekly  (')  shows  that  the  custom  must  be 
taken,  though  found  generally,  to  be  for  seasonable  times. 
Fitch  V.  Bawling  {^)  is  an  authority  that  a  custom  is  good 
which  includes  all  kinds  of  lawful  games,  and  Mounsey  v. 
Ismay  (*)  shows  conclusively  that  there  is  no  necessity  to 
allege  the  custom  at  seasonable  times.  Martin,  B.,  re- 
marked in  that  case,  on  the  decision  in  Bell  v.  WaTdeU{^\ 
in  the  note  to  which  Millechamp  v.  Johnson  (')  is  reported. 

Masterman^  in  reply  :  The  argument  on  the  other  side 
assumes  that  this  is  a  village  green,  but  the  statement  in 
the  case  is  that  it  is  the  plaintiffs  freehold,  and  glebe  land, 
inclosed  and  rated.  In  Mounsey  v.  Ismay  (')  the  claim  was 
limited  to  one  day  in  the  year  and  to  one  sport.     ^ 

*Kelly,  C.B.:  I  own  to  having  entertained  some  [3 
doubt  in  this  case ;  because  if  we  hold  the  custom  good,  it 

(»)  Willes,  at  p.  205,  n.  (*)  2  H.  Bl.,  898. 

(«)  I  Macq.,  805.  (*)  1  H  A  C,  729;  82  L.  J.  (Ex.),  94. 

(»)  1  Lev.,  176.  («)  Willea,  202. 


/ 
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may  have  the  effect  of  taking  away  from  the  owner  of  the 
freehold  the  whole  use  and  enjoyment  of  his  property,  and 
we  ought  therefore  to  require  some  clear  and  distinct  au- 
thority before  we  hold  anything  which  would  produce  such 
a  consequence.  The  matter  comes  to  be  a  question  of  au- 
thorities ;  but  among  these  there  appears  to  be  an  irrecon- 
cilable difference.  On  the  one  hand  we  have  the  cases  of 
Abbot  V.  Weekly  ('),  and  Fitch  v.  Bawling ^^  and  on  the 
other  the  case  reported  in  the  note  to  Bell  v.  WardeU  {^).  In 
the  latter  case  it  was  held  that  a  custom  for  all  the  inhabi- 
tants of  the  town  for  the  time  being  to  have  and  enjoy  the 
liberty  and  privilege  of  playing  at  any  rural  sports  or  ^ames 
in  a  close  every  year,  at  all  times  of  the  year,  at  their  will 
and  pleasure,  was  a  bad  custom.  It  was  not  so  held  on  the 
ground  that  the  expression  ''at  all  times  of  the  year"  was 
too  general,  for  that  expression  was  held  not  to  mean  more 
than  at  all  seasonable  times ;  but  only  on  the  ground  that 
the  custom  as  laid  down  was  too  general.  Some  sports 
may  occupy  the  whole  surface  of  the  land,  and  thus  this 
custom  might  take  that  entire  surface  out  of  the  possession 
of  the  owner  at  all  times.  This  I  take  to  be  the  raiio  deci- 
dendi in  that  case  ;  but,  on  the  other  hand,  we  have  Abbot 
V.  Weekly  (*)  and  FitcJi  v.  Bawling  (•).  In  the  first  of  these 
it  was  held  that  the  dancing  there  mentioned  might  be  held 
at  all  times  of  the  year,  and,  taking  the  two  cases  together, 
they  show  that  all  lawful  games  and  pastimes  may  be  used 
at  all  times.  I  think  we  ought  to  give  effect  to  these  au- 
thorities, as  being  of  more  weight  tnan  that  on  the  other, 
side,  and  therefore  our  judgment  must  be  for  the  defen- 
dants, and  the  appeal  must  be  dismissed. 

Cleasby,  B.:  1  am  of  the  same  opinion.  The  one  ques- 
tion submitted  to  us  is  whether  the  custom  allied  can  nave 
a  legal  existence.  I  believe  the  proper  meaning  of  the 
word  "custom,"  as  applied  to  a  matter  of  this  description, 
is  something  that  has  the  effect  of  local  law,  but  the  general 
law  puts  a  limit  on  that,  and  requires  that  it  shall  be  reason- 
4]  able  and  cA*tain.  Now,  with  *re8pect  to  the  custom  in 
this  case  being  reasonable,  it  is  unnecessary  to  do  more  than 
refer  to  the  two  cases  cited,  Abbot  y.  Weekly  {^)  ^Ltidi  Fitch 
V.  Rawling  ('),  with  which  the  case  of  Millecriamp  v.  John- 
son (*)  to  some  extent  agrees,  and  we  have,  further,  the  au- 
thority of  Lord  Campbell  in  Mace  v.  Wardi^).  Here, 
however,  another  objection  is  put  forward,  and  we  are  to 

(')  1  Lev.,  176.  (*)  WUlea,  p.  206,  n. 

C)  2  H.  Bl.,  898.  (*)  4  E.  &  B.,  702  ;  24  L.  J.  (Q.B.),  168. 

(»)  Willes,  202. 
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determine  whether  we  are  justified  in  saying  this-  is  so  nn- 
certain  as  to  be  bad.  Looking  to  the  nature  and  origin  of 
such  customs,  it  would  be  unreasonable  to  expect  any  pre- 
cise certainty  as  to  what  should  be  enjoyed  as  a  matter  of 
right.  If  at  the  present  time  the  inhabitants  all  met  to  dis- 
cuss and  determine  such  a  matter,  it  would  be  unreasonable 
to  expect  them  to  be  very  precise  as  to  the  enjoyment  which 
thev  were  to  have.  I  cannot  myself  see,  independently  of 
authority,  that  there  is  anything  so  uncertain  in  this  al- 
leged custom  that  we  are  bound  to  reject  it.  No  doubt  the 
case  of  MiUechamp  v.  Johnson  (*)  is  to  the  effect  that  a  cus- 
tom to  enjoy  "any  rural  sports  or  games"  was  bad,  as  too 
general  and  uncertain ;  but  in  that  case  the  words  are  very 
general,  while  on  the  other  hand,  the  only  distinction  be- 
tween the  case  of  Fitch  v.  liawlingf^)  and  the  present  is 
that  in  the  former  the '  custom  is  specified  to  be  enjoyed  at 
seasonable  times ;  but  it  has  been  held  that  this  must  be 
taken  to  be  the  case  where  the  more  general  allegation 
claiming  the  use  at  all  times  is  used.  I  think,  therefore, 
with  my  Lord,  that  we  should  not  go  against  these  authori- 
ties in  a  direction  to  limit  the  rights  and  enjoyment  of  the 
public. 
Amphlett,  B.,  concurred. 

Judgment  for  the  defefodants. 

Solicitors  for  plaintiflf :  Abbott  &  Co.,  for'  C,  J.  Bowles^ 
I/udlow. 

Solicitors  for  defendants :  Povmall,  Son,  Cross  &  Knott, 
for  H.  T.  Weyman,  Lvdlon. 

(«)  WUIes,  p.  206,  n.  («)  4  E.  A  B.,  702;  24  L.  J.  (Q.B.X  158. 


[Law  Reports,  1  Exchequer  DWision,  5.] 
Nov.  28,  1876. 

*Bbown  V.  Brine,  Executor.  [5 

Omtrati — Illegal  CoMidtnUion — Premise  not  to  expose  Misconditct  of  Plaintiff^-Piiblic 

Policy, 

To  action  on  a  bond  against  the  defendant  a^  executor,  he  pleaded  that  the  plain- 
tiff had  seduced  and  committed  adultery  with  the  wife  of  the  defendant's  testator, 
between  whom  and  the  plaintiff  it  was  agreed,  that  in  consideration  that  the  defen- 
dant's testator  would  not  expose  and  make  public  the  conduct  of  the  plaintiff,  ho 
would  not  sue  on  the  bond.    On  demurrer  to  the  plea : 

Eeld^  that  there  was  no  yiidid  consideration  for  the  agreement,  and  that  the  plea 
was  bad. 

Declaration  against  the  defendant  as  executor  of  Henry 
William  Brine  on  a  bond  under  his  seal. 
15  Eng.  Rep.  33 
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Plea  for  defence  on  equitable  grounds,  that,  before  the 
making  of  the  bond  in  the  declaration  mentioned,  the  plain- 
tiff had  seduced  and  committed  adultery  with  the  wife  of 
Henry  William  Brine,  and  that,  after  the  making  of  the 
bond  and  before  the  commencement  of  this  suit,  the  plain- 
tiff promised  Henry  William  Brine,  and  it  was  mutually 
agreed  by  and  between  them,  that  if  Henry  William  Brine 
should  not  and  would  not  expose  and  make  public  the  con- 
duct  of  the  .plaintiff  with  regard  to  the  seduction  and  adul- 
tery, he,  the  plaintiff,  would  not  enforce  payment  of  the 
penal  sum  in  the  bond  or  any  part  thereof  or  any  money 
thereby  secured,  or  sue  for  the  same.     Allegation,  that  in 

{)ursuance  and  performance  of  the  agreement,  Henry  Wil- 
iam  Brine,  deceased,  did  not,  during  his  lifetime,  expose  or 
make  public  the  conduct  of  the  plaintiff  with  regard  to  the 
seduction  and  adultery ;  but,  relying  upon  the  promise  of 
the  plaintiff,  faithfully  performed  his  part  of  the  agreement ; 
further  allegation,  that  the  defendant  had  not,  since  the 
death  of  Henry  William  Brine,  and  while  executor,  exposed 
or  made  public  the  conduct  of  the  plaintiff. 

Demurrer  and  joinder. 

Nov.  15.  Kingdon^  Q.C.,  for  the  plaintiff:  There  are 
two  objections  to  the  plea.  The  agreement  alleged  in  it  is 
against  public  policy,  and,  further,  the  plea  is  pleaded  in 
bar,  though  it  operates  only  as  a  suspension  of  the  right  of 
6]  the  plaintiff  to  sue  Muring  the  time  the  deceased  should 
abstain  from  exposing  him.  This  is  the  subject  only  of  a 
cross  action.     [He  referred  to  Oippsi  v.  Hume  (').] 

Edwards^  Q.C.  (Ooddard,  with  him):  It  is  not  immoral 
that  a  person  should  abstain  from  using  the  right  of  divorce, 
though  it  may  be  against  public  policy  that  proceedings 
once  instituted,  as  in  Oipps  v.  Hume  (*)  should  be  com- 

Eromised ;  though  the  contrary  was  decided  before  the 
dvorce  Act,  in  Wilson  v.  Wilson  (').  If  this  were  an  ap- 
plication to  the  Court  of  Chancery  to  restrain  the  action 
there  would  be  good  ground  for  a  perpetual  injunction: 
Hunt  V.  Hunt  Q. 

Kingdon^  Q.C.,  in  reply :  The  agreement  is  against  pub- 
lic policy  in  two  respects;  in  the  first  place,  because  it 
would  deprive  people  of  the  opportunity  they  would  have 
of  declining  to  associate  with  the  plaintiff,  and,  secondly,  on 
the  ground  that  the  Legislature  has  provided  a  remedy  for 
misconduct  of  this  kind,  and  has  taken  care  that  the  adminis- 
tration of  it  shall  be  under  control ;  the  effect  of  allowing 

Q)  2  J.  <fc  H.,  517;  31  L.  J.  (Ch.),  37.  (•)  14  Sim.,  405. 

(8)  D.  F.  A  J.,  221 :  31  L.  J.  (Ch.),  161. 
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such  an  agreement  would  be,  that  any  party  might  take  the 
matter  into  his  own  hand,  and  this  would  lead  to  collusion 
and  fraud  of  a  serious  nature. 

»  Cur,  ddv.  vult 
Nov.  26.  The  following  judgments  were  delivered  : 
Kelly,  C.B.:  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  the  judgment  of  the  court.  The  consideration  for  the 
promise,  as^  alleged  in  the  plea,  is  that  the  deceased  would 
not  expose  and  make  public  the  commission  of  the  crime  of 
adultery  which  the  plaintiff  had  committed  with  his  wife. 
I  think  that  it  is  the  breach  of  a  moral  duty  to  declare  a 
man  guilty  of  a  crime  unless  upon  a  justifiable  occasion. 
Such  a  declaration  or  statement  in  writing,  even  if  true, 
would  be  a  libel,  and  subject  the  author  of  it  to  an  indict- 
ment, unless  the  publication  could  be  shown  to  be  lawful,  as 
having  been  made  upon  a  justifiable  occasion,  or  in  the  ordi- 
nary course  of  a  prosecution  for  an  offence  against  the  law. 
And  if  this  be  so,  inasmuch  as  the  publication,  *not  [7 
xipon  any  justifiable  occasion,  that  the  plaintiff  had  been 

§nilty  of  adultery,  would  have  been  the  Ibreach  of  a  moral 
uty  by  the  deceased,  I  am  of  opinion  that  the  forbearance 
to  commit  such  a  breach  of  duty  cannot  be  made  the  con- 
sideration for  a  promise,  either  to  pay  a  sum  of  money  or 
to  release  a  debt.  The  consideration  therefore  failing,  the 
promise  is  void  and  the  plea  is  bad  in  law. 

The  case  before  Wooa,  V.C.  ('),  shows  that  a  bond  con- 
ditioned for  the  payment  of  a  sum  of  money,  in  considera- 
tion of  giving  up  and  abandoning  a  petition  for  a  divorce  on 
the  ground  of  adultery,  cannot  be  enforced  by  the  obligee. 
This  shows  that  a  forbearance  to  sue  for  a  divorce  with  jus- 
tifiable cause  is  no  consideration  for  a  promise  to  pay  money. 
Thus,  the  forbearance  to  publish  witn  justifiable  cause  be- 
ing no  consideration,  a  fortiori  such  forbearance,  where 
there  is  no  good  cause,  cannot  support  a  promise. 

The  plaintiff  is  therefore  entitled  to  the  judgment  of  the 
court. 

Cleasby,  B.  :  !•  am  of  the  same  opinion,  and  will  only 
add  a  few  words.  The  consideration  for  the  promise  to  give 
up  a  bond  must  either  be  a  benefit  to  the  promisor  or  some 
prejudice  to  the  promisee.  What  is  the  benefit  in  this  case  1 
It  is  the  benefit  derived  from  the  deceased  keeping  certain 
events  secret,  and  that  is  the  same  thing  as  depnving  the 
public  of  the  knowledge  of  the  truth,  and  of  the  oppor- 
tunity of  acting  upon  it.  It  is  only,  therefore,  a  benefit  to 
the  plaintiff  so  far  as  it  would  be  material  to  the  public  to 

(')  Oipj»  V.  Hume,  2  J,  &  H.,  617;  31  L.  J.  (Ch.),  87, 
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know  the  circumstances.  If  tliat  is  wholly  immaterial,  then 
there  is  no  consideration  at  all ;  if  it  is  material,  then  the 
public  ought  not  to  be  deprived  of  it  as  a  matter  of  bargain 
which  is  to  be  held  to  confer  a  legal  right.  The  case  of 
Pool  V.  Bousfield  (*)  has  some  bearing  upon  the  validity  of 
such  a  consideration.  In  that  case  the  consideration  was 
the  not  further  prosecuting  an  application  to  the  court  to 
compel  an  attorney  to  answer  the  matters  in  an  affidavit. 
That  case,  though  not  actually  in  point,  has 'this  resem- 
blance to  the  present,  that  the  object  was  to  prevent  the 
disclosure  of  certain  matters  affecting  the  character  of  the 

gromisor;  and  although,  so  far  as  regards  any  redress 
]  *which  the  plaintiff  might  look  for  from  the  application, 
the  agreement  was  perfectly  legal,  Lord  Ellenborough  held 
the  agreement  to  be  corrupt  and  invalid.  It  is,  no  doubt, 
an  important  feature  in  that  case  that  the  defendant  was 
an  attorney,  and  therefore  an  officer  of  the  court ;  and  I 
only  refer  to  it  as  bearing  some  resemblance  to  the  present 
case.  The  conclusion  I  have  arrived  at  in  the  case  we  are 
now  considering  is  founded  on  general  principles.  The  plea 
is,  in  mv  opinion,  bad ;  and  our  judgment  must  be  for  the 
plaintiff. 
Amphlett,  B.,  concurred. 

JvdgmerUfor  the  plaintiff. 

Solicitors  for  plaintiff :  Coode^  Kingdon  &  Cotton^  for 
Thomas  Floud^  Master. 
Solicitors  for  defendant:  Peacock  &  Ooddard. 

(»)  1  Camp.,  66. 


[Law  Reports,  1  Exchequer  Diylaioii,  8.] 
Nov.  26,  1876. 

Gambles  and  Others  v.  The  Ocean  Marine  Insurance 
Company  of  Bombay. 

Ship  and  Shipping — Pcliey  of  Insurance — Inturance  on  Voyage  to  Port  "and  for  Fif- 
teen Days  whilst  there  after  Arrival" — Termination  of  Bisk. 

A  vessel  insured  "fromPomaron  to  Newcastle-on-Tyne,  and  for  fifteen  days  whilst 
there  after  arrival/'  arrived  safely  at  Newcastle,  and  completed  the  discharge  of  her 
inward  car^o.  Beinff  chartered  to  carry  a  cargo  of  coals  to  Gibralter,  she  received  a 
small  quantity  as  sti&ning,  and  was  moved  to  a  loading-place  on  the  river  Tyne,  within 
the  port  of  Newcastle,  to  complete  her  loading.  While  moored  there  the  vessel, 
within  fifteen  days  from  her  original  arrival  at  Newcastle,  was  injured  in  a  stonn. 
The  stamp  on  the  policy  was  sufficient  to  cover  both  a  voyage  and  a  time  policy: 

Held  (by  Kelly,  C.B.,  and  Amphlett,  B. ;  Cleasbv,  B.,  dissenting),  that  the  substan- 
tial purpose  of  the  insurance  being  at  an  end  when  the  loss  occurred,  the  under- 
writers were  not  liable. 
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Special  case  stated  in  an  action  brought  by  the  plaintiffs  • 
on  a  policy  of  insurance  effected  by  them  with  the  defen- 
dants for  the  sum  of  £600. 

The  ship,  valued  at  £1,500,  was  insured  from  the  port  of 
*'Pomaron  to  Newcastle-on-Tyne,  and  for  fifteen  days 
whilst  there  after  arrival." 

*The  ship  left  the  port  of  Pomaron  under  a  charter-  [9 
party,  and  arrived  on  the  4th  of  December,  1873,  in  safety 
at  JNewcastte.  On  the  13th  of  December  she  completed  the 
discharge  of  her  inward  cargo  within  the  port  of  Newcastle. 

On  that  day  the  ship  was  chartered  to  load  in  the  river 
Tyne  a  cargo  of  coals  for  delivery  at  Gibraltar,  and  having 
received  on  board  two  keels  of  the  same  as  stiffening,  was, 
on  the  15 th  of  the  same  month,  shifted  to  the  Killingnorth 
Colliery  loading  place  on  the  river  Tyne,  there  to  complete 
her  loading,  and  was  there  well  and  properly  moored,  head 
and  stern  m  a  tier,  to  wait  her  turn  to  go  under  the  loading 
spout. 

The  loading  spout  is  at  Wallsend,  which  is  about  four 
miles  from  the  town  of  Newcastle,  in  the  parish  of  St  Nich- 
olas, Newcastle,  and  is  within  the  port  of  Newcastle,  and 
within  the  district  popularly  known  by  and  amongst  mer- 
cantile men  as  Newcastle. 

On  the  evening  of  the  last-mentioned  day  it  blew  heavily 
from  the  westward,  and  for  better  security,  at  about  11  p.m., 
a  bower  anchor  was  let  go  under  foot,  and  the  chain  ranged 
upon  deck  clear  for  running.  On  the  morning  of  the  16th 
the  wind  increased  to  hurricane  force,  and  at  about  4  a.m., 
owing  to  its  irresistible  violence,  the  mooring-post  on  the 
quay,  to  which  the  ship's  head-moorings  were  secured, 
broke,  causing  her  to  become  adrift  forward  and  likely  to 
capsize.  Thereupon  the  stern-mooring  was  instantly  cut  to  • 
facilitate  the  ship  swinging  to  her  anchor,  but,  notwith- 
standing this,  she  quickly  capsized,  filled,  and  sank  on  the 
same  dav  and  alongside  the  quay. 

The  ship  was  subsequenly  raised,  but  was  found  to  be 
very  seriously  damaged,  and  the  plaintiffs  sustained  very 
considerable  loss  and  expense. 

It  appeared  by  the  policy,  which  was  attached  to  the 
case,  that  the  stamp  on  it  amounted  to  3^.,  being  at  the 
lat'e  of  3d.  per  cent,  for  the  voyage  and  3d.  per  cent,  on  a 
time  policy. 

The  question  for  the  opinion  of  the  court  was,  whether 
the  plaintiffs,  under  the  above  circumstances,  were  entitled 
to  recover  against  the  defendants  under  the  policy  of  insur- 
ance in  respect  of  the  loss. 
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10]  *Nov.  17.  Oully^  for  the  plaintiffs,  contended  that 
the  loss  was  covered  by  the  insurance,  having  taken  place 
within  the  fifteen  days  agreed  upon  by  the  parties  to  the 
policv. 

Cohen^  Q.C.  {J,  H.  Crawford  with  him),  for  the  defen- 
dants :  The  question  is,  whether  a  new  voyage  having  been 
commenced  there  was  not  an  alteration  of  risE  analogous  to 
deviation.  The  insured  voyage  was  completed,  and  the 
policy  was  not  intended  to  cover  the  new  risk.  The  court 
ought  to  carry  out  what  can  be  collected  from  the  policy  to 
be  the  intention  of  the  parties,  and  for  that  purpose  to  con- 
strue it  fairly  and  liberally :    The  TeutoniaJ^). 

Oully^  in  reply :  If  the  phrase  has,  by  the  custom  of 
merchants,  some  other  than  its  natural  meaning,  that  is  a 
question  of  fact ;  but  what  the  court  is  asked  to  do  here  is, 
as  a  matter  of  law,  to  read  in  the  words,  ''  or  until  the  ves- 
sel shall  have  finished  her  loading,  whichever  shall  first 
happen." 

[Kelly,  C.B.  :  Have  you  considered  the  cases  of  WiUiaTns 
V.  Shee  (')  and  HamTnond  v.  Reid  (*),  and  the  class  of  cases 
that  turn  on  deviation  ?] 

To  import  that  consideration  would  be  to  treat  the  agree- 
ment, as  to  the  insurance  lasting  for  fifteen  daVs,  as  having 
reference  only  to  a  risk  on  the  cargo.  Deviation  means  the 
incurring  a  risk  which  the  parties  have  not  agreed  on :  here 
the  agreement  covered  the  risk,  and  the  loss  is, within  the 
policy. 

Cur.  adv.  vvU. 

Nov.  26.     The  following  judgments  were  delivered : 

Kelly,  C.B. :  The  loss  in  question  is  certainly  within  the 
literal  terms  of  the  condition  in  the  policy,  having  occurred 
within  fifteen  days  after  the  arrival  of  the  ship  at  Newcastle. 
But  the  insurance,  even  if  the  policy  be  deemed  a  time 
policjr,  is,  ''at  and  from  the  port  of  Pomaron  to  Newcastle, 
and  lor  fifteen  days  whilst  there  after  arrival."  It  is,  there- 
fore, an  insurance  for  that  voyage ;  and  it  appears  to  me  that, 
when  the  cargo  was  discharged,  the  voyage  was  complete 
11]  and  at  an  end  ;  and  although  the  *ship  might  within  the 
policy  have  remained  for  the  whole  fifteen  days  in  the  port 
of  Newcastle,  the  proceeding  to  another  part  of  the  port, 
and  there  taking  on  board  a  portion  of  a  cargo  for  a  new 
voyage,  was  in  effect  the  beginning  of  a  new  voyage,  and  a 
deviation,  being  foreign  to  the  purposes  for  which  the  port  of 
Newcastle  might  be  used  for  the  voyage  insured. 

(')  Law  ftep.,  4  P.  C,  171.  (*)  4  B.  A  Aid.,  72. 

(*)  3  Camp.,  469. 
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The  cases  of  Williams  v.  Shee  (')  and  Hammond  v.  Reid  (•) 
(and  vide  Arnould  on  Insurance,  4th  ed.,  p.  443)  appear  to 
me  to  establish  the  principle,  that  it  is  a  deviation  to  resort 
to  or  to  use  the  ship,  within  a  jjort  covered  by  the  policy, 
but  for  purposes  unconnected  with  the  voyage  insured. 

I  think,  therefore,  that  the  taking  the  coals  on  board  at 
the  part  of  the  port  in  question  was  as  much  a  deviation 
as  if  the  ship,  after,  the  taking  goods  on  board  for  a  new 
voyage,  had  sailed  upon  such  voyage  several  miles  down 
the  river,  and  been  lost  within  a  few  yards  of  its  mouth,  but 
within  the  limits  of  the  port  of  Newcastle. 

It  was  contended  at  the  bar  that  this  was  a  time  policy, 
and  it  appeared  that  it  bore  the  stamp  required  for  a  time 
policy.  But  if  this  were  so,  it  was  still  a  policjr  upon  a 
voyage  from  Pomaron  to  Newcastle,  and  the  taking  of  a 
cargo,  or  part  of  a  cargo,  on  board  for  another  and  a  differ- 
ent voyage,  was  as  much  a  deviation  as  if,  upon  a  time 
policy  for  a  year  upon  voyages  between  Dover  and  New- 
castle, the  ship  had  gone  to  Calais  ai;Ld  taken  a  cargo  on 
board  there. 

I  think,  therefore,  that  our  judgment  must  be  for  the  de- 
fendants ;  and  my  Brother  Amphlett  concurs  in  this  opinion. 

Cleasby,  B.  :  I  cannot  agree  in  the  conclusion  arrived  at 
by  my  Lord,  because  I  think  the  language  of  the  policy  is 
quite  clear,  and  I  do  not  see  any  reason  why  the  court 
should  depart  from  it.  The  language  of  the  policy  is  "  from 
Pomaron  to  Newcastle-on-Tyne."'  That  is  an  ordinary  voy- 
age policy ;  but  then  it  goes  on,  '*  and  for  fifteen  days  whilst 
there  after  arrival."  I  consider  that  to  be  a  time  policy. 
Our  attention  was  called,  in  the  course  of  the  argument,  to 
the  fact  that  this  policy  is  stamped  as  a  voyage  policy  and 
a  time  policy  expressly.  Therefore  you  have  first,  *a  [12 
voyage  from  Pomaron  to  Newcastle,  which  would  be  sub- 
ject to  deviation,  and  the  usual  considerations  affecting 
voyage  policies,  and  then  come  the  words  "fifteen  day# 
whilst  there  after  arrival,"  which,  I  think,  plainly  consti- 
tute a  time  policy  for  fifteen  days.  Those  words  are  not 
affected,  in  my  opinion,  by  the  fact  that  there  is  in  the  same 
document  an  assurance  for  a  voyage  policy.  I  cannot  hold 
this  as  only  intended  to  cover  the  time  occupied  in  discharg- 
ing the  cargo,  but,  so  far  as  any  lawful  engagement  was 
concerned,  to  give  the  assured  the  benefit  of  the  policy  for 
a  period  of  fifteen  days,  however  employed,  whether  in  do- 
ing nothing,  or  in  preparing  his  vessel  for  another  cargo,  or 
ill  removing  to  another  part  of  the  port,  or  taking  in  cargo 

(')  8  Camp.,  469. ,  («)  4  B.  4  Aid.,  72. 
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for  another  voyage.  It  appears,  in  this  case,  that  what  took 
place  was  that  the  captain,  having  cleared  his  previous 
cargo  in  order  to  get  another,  has  to  go  to  a  place  where 
ships  remain  in  tiers  and  take  their  turn  at  the  stage,  but  in 
order  to  clear  the  port,  as  he  had  discharged  his  cargo,  it 
was  necessary  his  vessel  should  be  stiffened.  Instead  of  bal- 
last, he  took  two  keels  of  coal  on  board.  Of  course  he 
would  not  take  them  out  afterwards,  and  they  -would  form 
part  of  his  future  cargo.  It  appears  to  me  immaterial 
whether  he  went  in  ballast  or  in  coals ;  the  act  remains  the 
same ;  he  is  lawfully  engaged  in  the  ordinary  work  in  which 
a  man  would  be  engaged  m  that  port.  During  the  fifteen 
days  while  he  was  there  waiting  lor  his  turn  at  the  stage, 
the  weather  was  such  as  to  cause  the  loss  which  has  given 
rise  to  this  action.  I  cannot  myself  understand  why  this 
case  should  be  regarded  differently  from  time  policies  gen- 
erally. It  is  quite  plain,  on  time  policies,  the  risk  incurred 
is  entirely  independent  of  the  voyage  of  the  ship,  and  the 
policy  covers  any  yoyage  whatever  which  the  ship  may 
make,  and  any  loss  or  damage  she  may  sustain  oy  the 
perils  insured  against  within  the  space  of  time  limited  in  the 
policy.  I  am  reading  from  p.  349  of  Mr.  Arnould's  work 
on  Insurance,  the  4th  edition.  My  learned  Brothers  think 
this  is  not  a  time  policy,  in  which  case  the  argument  as  re- 
gards those  fifteen  days  is  simple  and  complete  ;  but  I  can- 
not agree  with  them.  I  think  it  is  clearly  a  time  policy,  and 
therefore  the  nature  of  the  risk  is  immaterial,  and  that  be- 
13]  iuj?  so,  as  the  loss  occurred  during  the  time  *covered  by 
the  policy,  and  by  reason  of  the  perils  assured  against,  the 
assured  are  entitled  to  recover. 

Judgment  far  the  d^endants. 

Solicitor  for  plaintiffs :    W.  W,  Wynne,  /or  IT.   For  sham 
&  HawJcinSy  Liverpool. 
Solicitors  for  defendants :  Freshfields  &  Williams. 


[Law  Reports,  1  Exchequer  Division,  18.] 
Nov.  22,  1875. 

Beeston  v.  Beeston. 

Wagering — Check  given  fcr  share  of  Winnings — 8  <fc  9  VicL  c.  109,  «.  18. 

To  a  declaration  on  a  check,  the  defendant  pleaded  that  he  had  delivered  the  check 
to  the  plaintiff  in  respect  of  money  allied  to  be  due  from  the  defendant  to  the 
plaintiff  upon  a  contract  made  between  them  by  way  of  watering,  whereby  it  was 
agreed  that  the  plaintiff  sliould  pay  the  defencJant  certain  moneys,  and  tliat  the  de- 
fendant should  employ  them  and  certain  moneys  uf  his  own  in  making  hvis  and 
wagers  upon  the  result  of  certain  hori^e  races,  and  should  pay  to  the  plaintiff  a  cer- 
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tain  proportion  of  the  winnings,  and  that,  except  as  aforesaid,  there  was  no  con- 
sideration for  the  check.    On  demurrer : 

Held,  that  the  plea  was  bad,  as  the  plaintiff  was  not  seeking  to  recover  on  any 
oontract  or  agreement  by  way  of  gaming  or  wagering  void  nnder  8  <&  9  Vict. 
c  109,  8.  18. 

Declaration  on  a  check  draivn  by  the  defendant  in  favor 
of  the  plaintiff  on  the  Wilts  and  Dorset  Banking  Company 
and  dishonored,  and  on  the  common  iTidebitatus  counts. 

Third  plea;  as  to  the  first  count,  and  so  much  of  the 
plaintiff's  claim  under  the  money  counts  as  related  to  money 
alleged  to  be  due  upon  accounts  stated,  that  the  defendant 
made  and  delivered  the  check  or  order  to  and  the  same  was 
received  by  the  plaintiff  for  and  in  respect  of  money  alleged 
to  be  due  from  the  defendant  to  the  plaintiff  upon  a  contract 
made  between  them  by  way  of  wagering — that  is  to  say,  a 
contract  whereby  it  was  agreed  between  the  plaintiff  and 
the  defendant  that  the  plaintiff  should  pay  certain  moneys 
to  the  defendant,  and  that  the  defendant  should  employ  and 
use  such  moneys,  and  certain  moneys  of  his  own,  in  making 
and  laying  bets  *and  wagers  upon  the  result  of  certain  [14 
horse  races,  and  that  the  defendant  should,  subject  to  cer- 
tain terms  and  conditions  agreed  upon  between  the  plaintiff 
and  the  defendant,  pay  to  the  plaintiff  a  certain  proportion 
of  such  sums  as  he  should  win  by  betting  and  wagering  on 
the  horse  races  with  the  said  moneys,  and  the  money  so 
alleged  to  be  due  on  the  contract,  and  in  respect  of  which 
the  check  or  order  was  given,  and  the  accounts  stated,  was 
money  alleged  to  have  been  won  upon  the  said  bets  and 
wagers,  and,  except  as  aforesaid,  there  never  was  any  value 
or  consideration  for  the  making  or  payment  of  the  check  or 
order,  or  stating  the  accounts,  by  the  defendant. 

Demurrer  and  joinder. 

Purvis^  for  the  plaintiff  :  The  plea  is  bad.  The  question 
turns  on  8  &  9  Vict.  c.  109,  s.  18  (*).  Betting  in  itself  is  not 
illegal.  Fitch  v.  Jones  ('),  Knight  v.  Chambers  {*) ;  nor  is 
betting  on  a  horse  race,  Johnson  v.  Lansleyi^).  In  that 
case  one  of  two  persons  received  money  in  respect  of  bets 
made  by  them  jointly  on  a  horse  race,  and  gave  a  bill  to  the 
other  accepted  by  a  third  person  who  was  sued ;  the  statute 

(*)  8  <k  9  Vict.  c.  109,  s.  18:  "That  all  or  which  shall  have  been  depoflited  in 

contracts    or    agreements,    whether    by  the  hands   of  any  person  to  abide  the 

parol  or   in  writing,  by  way  of  faming  .event  on  which   any  wager  shall  have 

or  wagering,  shall  be  null  and  void ;  and  been  made." 

that  no  suit  shall  be  brought  or  main-  («)  6  E.  A  B.,  238;  24  L.  J.  (Q.B.),293. 

tained  in  Any  court  of  law  or  equity  for  (»)  15  C,  B.,  562;  24  L.  J.  (C.P.),  121. 

recovering  any  sura  of  money  or  valuable  (*)  12  C.  B.,  468. 
thing  alleged  to  be  won  upon  any  wager, 

15  Eno.  Rkp.  34 
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was  held  to  be  no  bar  to  the  action,  and  the  case  is  directly 
in  point.  It  is  immaterial  that  the  plaintiff  was  privy  to  the 
original  transaction,  for  money  has  been  received  to  his 
use,  as  in  Tenant  v.  Elliott  i^\  which  he  is  entitled  to 
receive. 

W.  Oraham^  for  the  defendant :  This  is  an  attempt  to  en- 
force a  contract  prohibited  by  statute.  The  contract  was 
that  the  defendant  should  bet  and  pay  the  proceeds  to  the 
plaintiff.  The  plaintiff  could  not  have  recovered  the  money 
independently  of  the  note,  and  therefore  it  was  given 
without  consideration.  This  is  not  like  the  case  of  Sharp  v. 
15]  Taylor  (•),  where  the  distinction  *i8  drawn  between 
enforcing  illegal  contracts  and  asserting  title  to  money  which 
has  arisen  from  them :  for  here  the  object  of  the  statute  was 
to  prevent  one  of  tne  mischiefs  arising  from  gaming — 
namely,  the  employment  of  one  person  to  bet  for  another. 
If  this  contract  is  to  be  held  good,  it  would  be  good  as  to 
money  which  the  defendant  had  won,  whether  he  had 
received  it  or  not. 

Purvis  was  not  heard  in  reply. 

Cleasby,  B.:  I  think  the  argument  for  the  plea  that  the 
section  in  question  applies  to  the  relation  that  exists  between 
the  plaintiff  and  the  defendant  fails.  It  is  impossible  to 
argue  that  betting  on  horse  races  is  illegal  in  tne  sense  of 
tainting  any  transaction  connected  with  it.  Bjr  the  statute 
certain  contracts  or  agreements  are  made  void,  but  not 
illegal.  Now  the  cause  of  action  here,  whether  on  the  check 
or  on  accounts  stated,  is  that  the  defendant  has  received 
money  for  which  he  ought  to  account,  because  he  has  agreed 
to  do  so.  Why  is  he  not  bound  to  account  ?  It  is  said  that 
the  statute  prohibits  such  an  agreement  as  the  present,  but 
all  that  it  professes  to  deal  with  are  contracts  for  wagering. 
The  case  or  Johnson  v.  Lansley  ('),  in  which  the  transaction 
occurred  after  the  passing  of  this  statute,  does  not  seem  to 
me  to  be  distinguishable.  In  that  case  the  only  considera- 
tion for  the  bill  transaction  between  the  plaintiff  and  his 
Sartner  was  that  the  latter  had  received  money,  which,  as 
faule,  J.,  said,  he  was  bound  to  account  for  to  the  plaintiff. 
There  can  be  no  distinction  arising  from  the  fact  that  in  this 
case  it  was  not  known  to  the  person  with  whom  the  bet  was 
made  that  the  plaintiff  and  the  defendant  were  interested. 
I  think,  therefore,  that  this  is  not  an  attempt  to  recover  under 
a  contract  by  way  of  wagering,  and  that  the  plaintiff  is  n^D 
precluded  from  recovering,  and  that  the  plea  is  bad. 

(•)  1  B.  <fe.  p.,  8.  (»>  2  Ph.,  801.  (8J  12  C.  B.,  468. 
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Pollock,  B.:  I  am  of  the  same  opinion.  There  was 
money  in  the  hands  of  the  defendant  belonging  to  the  plain- 
tiff, and,  therefore,  good  consideration  for  the  bill.  The 
statute  is  directed  against  suits  brought  for  recovering  on 
any  contract  by  way  of  ^wagering.  That  applies  to  [16 
actions  brought  by  one  payty  to  a  waeer  against  the  other, 
or  by  either  party  against  the  stakeholder.  The  only  thing 
to  be  said  on  the  other  side  is  that  this  being  a  pre-arranged 
plan,  such  betting  as  was  in  contemplation  was  illegal,  but 
it  was  not  so  at  common  law,  nor  by  9  Anne,  c.  14,  nor  5  &  6 
Wm.  4,  c.  41,  because  those  statutes  only  apply  to  securities 
between  the  parties  wagering,  and  the  statute  8  &  9  Vict. 
c.  109,  only  makes  such  contracts  null  and  void,  and  not 
illegal,  as  is  clearly  expressed  in  Fitch  v.  Jones  ('). 

Amphlett,  B.:  I  am  of  the  same  opinion.  There  was 
nothing  illegal  in  the  contract,  as  stated  in  the  plea. 
Sharp  V.  Taylor  (')  goes  further  than  is  necessary  for  the 
decision  of  this  case,  for  there  the  Lord  Chancellor  decided 
on  the  ground  that  the  transaction  alleged  to  be  illegal  was 
completed  and  closed,  and  would  not  be  affected  by  what 
the  coUrt  was  asked  to  do  between  the  parties.  I  do  not 
think  it  is  necessary  to  say  whether  the  defendant  could 
keen  the  money  in  his  pocket  if  he  won,  but  I  agree  that 
while  the  statute  makes  a  security  given  for  payment  of  a 
bet  void,  that  is  not  the  case  here^  and  the  plaintiff  is 
entitled  to  recover. 

Judgment  for  the  plaintiff. 

Solicitor  for  plaintiff :  J.  T.  Luscomhe. 
Solicitors  for  defedant :  Morwkton^  Long  &  Co. 

Q)  2  Ph.,  801.  (*)  6  E.  A  B.,  288 ;  24  L.  J.  (Q.B.),  293. 


[Law  Reports,  1  Exchequer  Division,  lY.] 

•  Nov.  16,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

*CopiN  V.  Adamson  (').  [17 

Foreign  Judgmeni — Ltahility  of  Englwh  Sfiareholder  in  a  Foreign  Company — Fffeci 
of  taking  /Shares — Agreement  to  gabmil  to  Jurisdiction — Service  of  Notice  at  elected 
jbomicile. 

To  a  declaration  claiming  a  sum  recovered  by  a  judgment  in  a  French  court,  the 
defendant  pleaded  that  he  was  not  a  native  of  France,  or  at  any  time  before  judgment 
resident  or  domiciled  within  the  jurisdiction -of  the  French  court,  or  served  with  any 
process  or  sununons  in  the  suit,  nor  did  he  appear  therein ;  nor  had  he  any  notice 

•  (•)  Affirming  10  Eng.  Rop.,  492. 
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or  knowledge  of  any  process  or  summons,  or  any  proceedings  in  the  suit,  or  any 
opportunity  of  defending  himeelf. 

Kcplication,  that  the  defendant  was  the  holder  of  shares  in  a  company  having  its 
legal  domicile  in  Paris,  and  thereby  became  subject  to  all  the  liabilities,  rights,  and 
privtlegos  attaching  or  belonging  to  shareholders,  and  in  particular  to  the  conditions 
contained  in  the  statutes  or  articles  of  association.  That  by  those  statutes  or  artl- 
cliis,  it  was  provided  and  agreed  that  all  disputes  arising  during  the  liquidation  of 
the  company  between  the  shareholders  of  the'company,  the  administrators,  the  com- 
missioners, or  between  the  shareholders  themselves,  with  respect  to  the  affairs  of 
the  company,  should  be  submitted  to  the  jurisdiction  of  the  French  court ;  that  every 
shareholder  provoking  a  contest  must  elect  a  domicile  at  Paris,  and  in  default  elec- 
tion might  bo  made  for  him  at  the  office  of  the  imperial  procurator  of  the  civil  tri- 
bunal of  the  department  in  which  the  office  of  the  company  was  situated,  aod  that 
all  summonses,  dice,  should  be  validly  served  at  the  domicile  formally  or  impliedly 
chosen.  That  the  company  became  bankrupt,  and  by  the  law  of  France  the  amount 
unpaid  upon  the  defendant  s  shares  became  payable  to  the  plaintiff  as  the  company's 
assignee  in  bankruptcy ;  that  the  defendant  made  default,  and  provoked  a  contest ; 
that  he  never  elected  a  domicile ;  that  the  plaintiff  thereupon  caused  a  summons  to 
be  served  at  the  office  aforesaid,  which  summons  required  the  defendant  to  appear  in 
the  said  French  court  to  answer  the  plaintiff's  claim  ;  that  by  the  law  of  France  tliat 
office  was  the  defendant's  implied  domicile  of  election  for  the  purpose  of  service,  and 
the  service  was  regular ;  and  that  the  defendant  was  bound  to  appear,  but  did  not, 
whereupon  the  plaintiff  recovered  judgment  by  default  against  him  for  the  amount 
unpaid  on  his  shares  : 

Held  (affirming  the  judgment  of  the  Court  of  Exchequer),  that  the  replication  was 
good,  although  it  did  not  allege  that  the  defendant  ever  had  any  notice  or  knowledge 
of  the  statutes  or  articles,  or  of  their  provisions. 

Demurrer  to  a  replication. 

For  the  present  purpose  the  pleadings  are  sufficiently  set 
out  in  the  nead-note.  They  are  fully  stated  in  the  report  of 
the  case  below  (*),froni  which  it  will  be  seen  that  the  Court 
18]  of  Exchequer  *(Kelly,  C.B.,  Pigott  and  Amphlett,  BB.) 
gave  judgment  for  the  plaintiff  upon  a  demurrer  to  the 
replication  now  in  question  ;  and  Pigott  and  Amphlett,  BB* 
(I^elly,  C.B.,  dissenting),  gave  judgment  for' the  defendant 
upon  a  demurrer  to  the  second  replication,  as  to  which  no 
question  now  arises. 

Error  was  brought  in  respect  of  the  judgment  upon  the 
first  replication  alone. 

jR.  E.  Webster  {H.  Matthews^  Q.C.,  with  him),  for  the  de- 
fendant :  If  the  replication  is  read  to  mean  that  the  defen- 
dant as  shareholder  agreed  to  be  bound  by  the  statutes  or 
articles  relating  to  the  election  of  a  domicile  and  service  of 
process  at  an  implied  domicile,  the  replication  is  undoubt- 
edly good ;  but  it  cannot  bear  that  construction,  for  it  does 
not  allege  that  he  ever  had  any  knowledge  whatever  of  the 
statutes  or  articles,  or  those  provisions.  No  contract  by  the 
defendant  is  averred  ;  the  only  allegation  is  that  by  the  law 
of  Prance  the  defendant  was  bound  by  the  statutes,  because 

(»)  Law  Rep.,  9  Ex.,  345. 
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he  was  a  shareholder,  and  that  is  not  sufficient.  No  doubt, 
if  the  principle  established  by  Vallee  v.  DuToerguei^)  is 
law,  this  replication  is  good,  but  this  court  can  overrule 
that  decision.  Moreover,  the  statutes  provide  that  service 
at  the  implied  domicile  shall  be  valid  and  effectual,  but  not 
that  all  other  service  shall  be  dispensed  with.  The  present 
defendant  never  had  any  notice  of  any  kind  of  the  proceed- 
ings in  the  French  suit.  [He  also  referred  to  Schibshy  v. 
Westenholz  ('),  and  Oodard  v.  Oray(*),^ 

Benjamin^  Q.C.,  HoU  and  S.  HasUngs,  for  the  plaintiff, 
were  not  called  on. 

Lord  Cairns,  L.C:  The  replication  appears  to  me  to 
amount  to  this,  that  the  defendant  was  a  shareholder  in  a 
French  company ;  that  the  statutes  and  provisions  of  that 
company  which,  in  point  of  fact,  were  agreements  inter 
socios^  provi(Jed,  among  other  things,  that  every  share- 
•  holder  between  whom  and  the  rest  oi  the  company,  or  the 
representatives  of  the  company,  litigation  should  arise, 
should  choose  a  domicile  in  Paris,  and,  it  he  did  not,  the 
public  office  there  *should  become  his  domicile  ^ro  hac  [19 
vicCy  and  service  of  all  proceedings  at  that  domicile  should 
be  good  service.  The  replication  goes  on  to  represent  that, 
by  the  law  of  France,  a  person  taking  shares  and  becoming 
an  actionaire  in  the  company,  was  bound  by  all  the  statutes 
and  provisions  of  the  company.  The  question  might  arise, 
whetner,  without  any  express  averment,  by  the  law  of 
Prance  as  by  that  of  every  civilized  country,  the  share- 
holder would  not  be  bound  by  all  the  statjites  and  pro- 
visions of  the  company  in  which  he  was  a  shareholder.  But 
that  question  does  not  arise  here,  and  I  say  nothing  further 
about  it.  The  averment  is,  that  by  the  law  of  France  he 
was  bound  by  all  the  statutes  and  provisions  of  the  com- 
pany. The  Court  of  Exchequer  have  heW  that  a  good 
replication.  I  am  clearly  of  tlie  same  opinion.  It  appears 
to  me  that,  to  all  intents  and  purposes,  it  is  as  if  there  had 
been  an  actual  and  absolute  agreement  by  the  defendant ; 
and  that,  if  it  were  necessary  to  bring  an  action  against  him 
on  the  part  of  the  company,  the  service  of  the  proceedings 
at  the  office  of  the  imperial  procurator,  if  no  other  place 
were  pointed  out,  would  be  good  service.  Therefore,  the 
appeal  from  the  judgment  of  the  court  below  on  the  demur- 
rer must  fail. 

It  thus  becomes  unnecessary  to  consider  the  points  raised 

O  4  Ex.,  290;  18  L.  J.  (Ex.).  898.  («)  Law  Rep.,  6  Q.  B.,  165. 

(»)  Law  Rep.,  6  d  B.,  139. 
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with  regard  to  what  took  place  at  the  trial  (*),  and  the  ap- 
peal upon  the  rule  must  be  dismissed  with  costs. 
Blackburn  and  Brett,  JJ.,  concurred. 

Judgment  affi/rmed. 

Solicitors  for  plaintiff :  Dearie^  Chubb  &  Co. 
Solicitors  for  defendant :  Miller  &  Wiggins. 


{^)  The  cause  was  tried  at  the  Guild- 
hall sittiuj^  after  Hilary  Term,  1874, 
before  Kelly,  C.B.,  when  a  verdict  was 
found  for  Uie  plaintiff  for  the  amount 
claimed.  A  rule  nvti  was*  afterwards  ob- 
tained pursuant  to  leave  to  enter  a  non- 
suit or  a  verdict  for  the  defendant,  or  for 
a  new  trial  upon  several  g^rounds.  This 
rule  was  discharged  by  the  Court  of  Ex- 
chequer on  the  8th  of  May,  1874,  having 
been  argued  together  with  the  demur- 


rers. From  this  decision  also  the  defen- 
dant appealed,  but  the  questions  raised 
by  the  rule  became  Immaterial  after  the 
decision  of  the  Court  of  Appeal  upon  the 
demurrer,  ail  the  allegations  in  the  repli- 
cation having  been  proved  at  the  trial. 
The  decision  of  the  Court  of  Exchequer, 
discharging  the  rule,  was  affirmed,  and 
the  verdict  therefore  stands  for  the  plain- 
tiff. 


See  10  Eng.  Rep.,  502  note. 

A  state  has  power  to  subject  property 
of  non-residents  within  its  territorial 
limits  to  the  satisfaction  of  those  who 
may  appeal  to  her  courts  against  such 
non-residents  by  any  mode  of  proce- 
dure which  it  may  deem  proper  and 
convenient  under  the  circumstances  : 
Neff  V.  Pennoyer,  3  Sawyer,  U.S.,  274. 

A  personal  j  udgment  or  decree  against 
one  who  has  never  been  served  with 
process  or  appeared  in  the  cause  is  a 
mere  nullity  and  cannot  be  made  the 
basis  of  an  equitable  remedy.  Such 
an  infirmity  in  the  judgment  is  avail- 
able as  a  defence^  to  others  than  the 
judgment  debtor  alone ;  his  creditors 
can  gain  no  rights  against  third  parties 
by  his  default  or  stipulation  ;  and  none 
but  judgment  creditors  can  call  upon 
one  to  whom  their  debtor  has  conveyed, 
even  though  for  the  express  purpose 
of  defrauding  them,  to  respond  to  their 
bill  in  equity :  Tyler  v.  Peatt,  80 
Mich.,  63. 

The  only  effect  of  a  judgment  ren- 
dered in  another  state,  in  proceedings 
by  attachment  against  the  property 
and  effects  of  non-residents  of  such 
state,  or  in  rem,  without  any  appear- 
ance by  defendants,  is  to  bind  the  prop- 
erty found  in  the  state  under  the  laws 
of  which  such  judgment  is  rendered. 
For  all  purposes  of  proceeding  against 
the  person,  such  a  judgment  is  a  mere 
nullity:  and  cannot  be  sued  on  as  a 
judgment  in  personam,  even  in  the 
courts  of  the  same  state. 

And  such  a  judgment  being  so  far 


void  that  no  action  can  be  maintained- 
upon  it  as  a  judgment  against  the  de- 
fendants therein,  it  forms  no  obstacle 
to  a  recovery  here  upon  the  original 
demand :  FitzSimmons  «.  Marks,  66 
Barb.,  383;  Sch winger  o.  Hlckok,  53 
N.  Y.,  281 ;  Noble  «.  Thompson,  etc., 
79  Penn.  St.,  354. 

Wliere,  in  an  action  for  tort  againstt 
a  non-resident,  the  summons  is  served 
by  publication,  and  judgment  is  per- 
fected without  an  appearance  of  the 
defendant,  the  judgment  is  not  in  per- 
mnam,  and  proceedings  under  section 
292  of  the  Code  capnot  be  instituted 
against  defendant  to  compel  him  to 
submit  to  an  examijiation  concerning 
his  property  ;  nor  is  the  plaintiff  enti- 
tled to  a  warrant  for  his  arrest,  as  pre- 
scribed by  said  section,  on  accoant  of 
his  refusal  to  apply  property  in  satis- 
faction of  such  judgment :  Bartlett  «. 
McNiell,  60N.  Y.,  53. 

A  judgment  in  such  a  case  was  per- 
fected in  the  ordinary  form  upon  .an 
assessment  of  damages  by  a  sheriff's 
jury.  Upon  motion  of  defendant  the 
judgment  was  amended  by  inserting  a 
statement  that  the  defendant  *'was  a 
non-resident  upon  whom  no  personal 
service  was  made,  but  who  had  prop- 
erty within  the  state  liable  to  attach- 
ment." The  order  thereon  was  affirmed 
on  appeal  to  the  General  Term.  On 
appeal  from  the  order  of  the  General 
Term,  held,  that  the  amendment  did 
not  change  the  character  or  force  of 
the  judgment ;  that  the  Court  of  Ap- 
peals could  not,  upon  such  an  appeal, 
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determine  the  validity  of  the  judgment, 
or  whether  it  could  be  enforced  against 
any  property  of  the  defendant  in  the 
state  :  Bartlett  v.  McNiell,  60  N.  Y. 
Rep.,  53. 

The  want  of  jurisdiction  of  a  foreign 
court  may  always  be  shown  though 
iarisdiction  be  recited  by  the  record : 
Pennywit  v.  Foote,  27  Ohio  St.  Rep., 
600 ;  Eager  «.  Stover,  59  Missouri,  87  ; 
Macomber  f>.  Peck,  39  Iowa,  851 ;  Hall 
«.  banning,  91  U.  S.  Rep.,  160,  8 
Chic.  Leg.  News,  145 ;  Rossier  v. 
Westbrook,  24  Upper  Can.  Com.  PI. ,  91. 

See  1  Southern  Law  Rev.,  N.S., 
662. 

So  in  certain  cases  of  a  domestic 
court :  Martin  «.  Parsons,  49  Cal.,  94 ; 
Harshay  v,  Blackman,  20  Iowa,  161 ; 
Bryant  v.  Williams,  21  Iowa,  329. 

if  the  party  avail  himself  of  the  in- 
validity within  a  reasonable  time  after 
notice  of  the  judgment :  Macomber  v. 
Peck,  39  Iowa,  861. 

After  the  dissolution  of  a  finn  one 
partner  has  •  no  implied  authority  to 
tause  the  appearance  of  another  part- 
ner to  be  entered  to  a  suit  brought 
against  the  firm :  Hall  «.  Lanning,  91 
if.  S.  Rep.,  160,  8  Chicago  Leg.  News, 
145 ;  Roissler  v.  Westbrook,  24  Upper 
Can.  Com.  PI.,  91.- 

Though  one  defendant  may  be  au- 
thorized to  procure  an  attorney  to  enter 
an  appearance  for  a  co-defendant,  or 
one  may  be  entered  under  a  power  of 
attorney,  when  the'  judgment  will  be 
valid:  Stewart  v,  Hibernian,,  etc.,  78 
His., '596. 


Though  the  party  denying  jurisdic- 
tion of  a  foreign  court  must  plead  facts 
excluding  its  jurisdiction :  Maubour- 
quet  tJ.  Wyse,  Irish  Law  Rep.,  1  Com. 
Law,  471. 

The  statutes  of  some  of  the  states 
(as  Laws  N.  Y.,  1853,  chap.  463,  g§  14, 
15,  pp.  892-8,  4  Edm.  St.,  221,  223; 
Laws  1853,  chap.  466,  §  23,  p.  915,  4 
Edm.  St.,  287,  as  amended  1875,  p.  624) 
require  that  foreign  insurance  com- 
panies as  a  condition  of  doing  business 
therein  shall  appoint  an  agent  or  attor- 
ney within  the  state  upon  whom  process 
may  be  served.  A  judgment  rendered 
upon  service  upon  such  agent  or  attor- 
ney is  a  judgment  m  personam:  See 
14  Eng.  Rep.,  441-2  note;  Gibbs  v. 
Queea  Ins.  Co.,  63  N.  Y.,  114  ;  Ins.  Co. 
tJ.  Morse,  20  Wall.,  445. 

In  such  case  a  suit  may  be  removed 
to  the  federal  courts  by  the  defendant, 
and  the  latter  court  obtains  jurisdic- 
tion in  personam:  Lee  v.  MintL  Ins. 
Co.,  3  Western  Law  Monthly,  404, 
U.  S.  Dist.  Court  Northern  Dist.  Ohio, 
Willson,  J.;  Ins.  Co.  v.  Morse,  20 
Wall.,  445. 

A  state  may  impose  such  conditions 
as  it  pleases  upon  the  transaction  of 
business  by  a  foreign  corporation,  ex- 
cept that  it  may  not  deprive  the  federal 
courts  of  jurisdiction :  Doyle  v.  Con- 
tinental Ins  Co,.,  15  Alb.  L.  J.,  267  ;  14 
Eng.  Rep.,  441-2  note  ;  Thome  v.  Trav- 
elers, etc.,  80  Penn.  St.,  15 ;  Railway, 
etc.,  V.  Pierce,  27  Ohio  St.  R.,  155; 
Newburgh  «.  Weare,  27  Ohio  St.,  343  ; 
Ins.  Co.  V.  Morse,  20  Wall.,  455^. 


[Law  Reports,  1  Exchequer  Division,  20.] 
Nov.  26,  1876. 

*Eley  V.  The  Positive  Government  Security  Life  [20 
Assurance  Company,  Limited. 

Company — Articles  of  Association — Appointment  of  Solicitor — StcthUe  of  Frcnids — 
Contract  not  to  be  performed  vntfiin  a  Year — Signature  to  articles. 

Articles  of  association  contained  a  clause  in  which  it  was  stated  that  the  plaintiflf 
should  be  solicitoif  to  the  company,  and  should  transact  all  the  le^al  business  of  the 
company  for  the  usual  and  accustomed  fees  und  charges,  and  should  not  be  removed 
ft*om  his  office  unless  for  misconduct.  The  articles  were  signed  by  seven  members 
of  the  company,  and  were  duly  registered,  and  the  company  incorporated  under  the 
Companies  Act,  1862.  The  plaintifl:  was  not  appointed  solicitor  to  the  compan)'  by 
any  resolution  of  the  directors,  nor  by  any  instrument  bearine:  the  corporate  seal  of 
the  company,  but  he  acted  as  such  for  some  time.     No  resolution  as  to  his  ceasing 
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to  be  solicitor  was  ever  passed  by  the  directors,  but  after  a  time  they  ceased  to  em- 
ploy him,  and  employed  other  solicitors  to  do  the  legal  busiaess  of  the  company. 

Ihe  plaintiff  brought  an  action  against  the  company  for  breach  of  contract  in  not 
employing  him  as  solicitor,  to  transact  their  legal  business,  on  the  terms  of  the 
articles  : 

Held,  by  Cleasby  and  Amphlett,  BB.,  that  the  articles  of  association  were  a  con- 
tract between  the  shareholders  inter  se,  and  did  not  create  any  contract  between  the 
plaintiff,  who  was  not  a  party  to  them,  and  the  company. 

Held,  also,  by  Kelly,  C.B.,  Cleasby  and  Amphlett,  BB.,  that  even  if  such  a  con- 
tract As  the  plaintiff  alleged  had  been  entered  into,  it  would  be  a  contract  not  to  be 
performed  within  a  year,  and  must,  therefore,  be  in  writing,  and  that  the  signatures 
to  the  articles'  of  association,  which  we^e  affixed  edio  intuitu,  were  not  signatures  to 
a  memorandum  of  the  contract  within  the  Statute  of  Frauds,  so  as  to  bind  the 
company. 

On  an  award  stated  in  the  form  of  a  special  case  the  fol- 
lowing facts  appeared : 

In  the  year  1869,  one  Bay  lis,  who  was  endeavoring  to  form 
a  joint  stock  insurance  company  upon  a  new  principle,  ap- 
plied to  the  plaintiff  to  make  advances  to  the  extent  of  £200 
to  meet  the  expenses  of  getting  up  and  forming  such  a  com- 
pany, and  it  was  arranged  between  the  plaiatLff  and  Baylis 
that,  in  the  event  of  the  plaintiff  making  such  advances  and 
the  company  being  formed,  the  platintiflf  should  be  appointed 
permanent  solicitor  to  the  company.  The  defendant  com- 
pany was  formed,  and  the  plaintiff  made  advances  to  the 
21]  extent  of  £200.  The  money  was  paid  to  *Bayli8,  and 
by  him  applied  to  purposes  of  the  company.  The  last  of 
tne  advances  waii  made  in  May,  1870. 

The  memorandum  and  articles  of  association  of  the  com- 
pany were  prepared  by  the  plaintiff  and  signed  by  seven 
persons,  each  holding  five  shares,  and  were  duly  registered 
on  the  27th  of  January,  1870,  pursuant  to  the  Companies 
Act,  1862. 

Clause  118  of  the  articles  of  association  was  as  follows : 

"Mr.  William  Eley,  of  No.  27  New  Broad  Street,  in  the 
city  of  London,  shall  be  the  solicitor  to  the  company,  and 
shall  transact  all  the  legal  business  of  the  company,  includ- 
ing parliamentary  business,  for  the  usual  and  accustomed 
fees  and  charges,  and  shall  not  be  removed  from  his  office 
except  for  misconduct." 

In  December,  1870,  the  company  allotted  to  the  plaintiff 
200  shares,  and  the  plaintiff  accepted  the  same  in  repayment 
of  his  advances,  and  so  became,  and  has  ever  since  been,  a 
member  of  the  company. 

From  the  time  of  the  incorporation  of  the  company  down 
to  the  latter  end  of  1871  the  plaintiff  was  employed  by  the 
company  as  their  solicitor,  and  transacted  all  their  legal 
business  except  some  which  was  transacted  by  a  firm  of 
solicitors  in  Manchester  in  or  about  October,  1871,  and 
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which  formed  the  subject  of  a  correspondence  between  the 
plaintiflE  and  the  directors,  to  which  it  is  unnecessary  to 
advert  further  than  to  state  that  the  plaintiff  insisted  upon 
his  right  to  be  employed  as  the  sole  solicitor  of  the  company, 
and  to  transact  all  their  legal  business  unless  he  miiscon- 
ducted  himself ;  but  he  intimated  that  he  would  not  stand 
upon  what  he  considered  his  strict  right  as  regarded  the 
business  which  had  been  so  transacted  by  the  Manchester 
firm.  The  directors,  on  the  other  hand,  insisted  that  the 
plaintiff  was  in  error,  and  that  he  had  no  such  rights  as  he 
alleged. 

On  the  2d  of  February,  1870,  at  a  meeting  of  the  directors, 
a  resolution  was  passed  appointing  Mr.  Bay  lis  permanent 
out-door  manager  of  the  company,  subject  to  removal  only 
on  breach  or  neglect  of  duty,  at  a  certain  annual  salary,  and 
with  a  commission.  In  tlie  minute  of  the  proceedings  at 
that  meeting  there  is  the  following  entry  :  ''Mr.  Eley,  solic- 
itor to  the  company,  present." 

*No  resolution  was  ever  passed  by  the  directors  ap-  [22 
pointing  the  plaintiff  as  solicitor  to  the  company,  neither 
was  he  ever  appointed  as  such  at  any  meeting  of  the  com- 
pany, nor  by  any  instrument  bearing  the  corporate  seal  of 
the  company. 

Early  in  the  year  1871  the  directors  published  a  prospectus 
of  the  company,  in  which  the  plaintiff's  name  was  inserted 
under  the  head  ''Solicitor."  • 

Subsequently  they  published  other  prospectuses,  in  all 
of  which,  under  the  head  of  "Solicitors,"  several  names 
appeared,  but  the  plaintiff's  name  appeared  in  two  only. 

.  The  plaintiff  from  time  to  time  protested  against  the  ap- 
pointment of  any  person  besides  himself  as  solicitor  of  the 
company,  nevertheless  the  company,  by  their  directors,  in 
and  after  January,  1872,  employed  several  of  the  persons 
whose  names  appear  on  the  various  prospectuses  to  transact 
legal  business  for  them,  but  they  had  not  employed  the 
plaintiff  to  transact  any  business  for  them  since  the  year 
1871. 

The  first  count  of  the  declaration  stated  that  it  was  agreed 
by  and  between  the  plaintiff  and  the  defendants  that  the 
plaintiff  should  be  employed  by  the  defendants  as,  and  ap- 
pointed by  the  defendants  to  the  office  of,  solicitor  of  the 
company  upon  the  terms  that  the  defendants  would,  so  long 
as  the  plaintiff  should  continue  to  act  as  and  hold  the  office 
of  solicitor  of  the  company,  employ  the  plaintiff  to  transact 
all  the  legal  business  of  the  company  for  the  usual  and  ac- 
customed fees  and  charges,  and  that  the  plaintiff  should  not 
15  Eng.  Rep.  35 
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be  removed  from  his  office  unless  for  misconduct.  Aver- 
ments that  the  plaintiff  in  pursuance  of  this  agreement 
became  and  was  employed  by  the  defendants,  and  entered 
upon  his  office  as  the  solicitor  of  the  company  upon  the 
terms  aforesaid,  and  was  ready  and  willing  to  perform  the 
agreement  on  his  part ;  and  of  performance  of  conditions 
precedent.  Breach,  that  the  defendants  refused,  whilst  the 
plaintiff  was  solicitor  of  the  company,  to  employ  him  as 
such  solicitor  as  aforesaid,  and  to  suner  and  allow  him  to 
transact  the  legal  business  which  the  defendants  needed  to 
have  done  and  performed,  and  employed  other  solicitors  to 
transact  the  same. 

The  question  for  the  opinion  of  the  court  was,  whether, 
23]  upon  *the  facts  and  documents,  there  was  any  evidence 
to  support  this  count  of  the  declaration. 

Nov.  10.  D,  Kingsford^  for  the  plaintiff :  If  the  clause 
of  the  articles  was  an  actual  appointment  of  the  plaintiff, 
the  agreement  averred  in  the  declaration  is  supported  by 
evidence.  By  the  Companies  Act,  1862,  s.  16,  the  articles 
bind  the  company  as  if  each  member  had  signed ;  and  the 
case  of  Ortoa'  v.  Cleveland  Fire  Brick  arid  Pottery  Co.^ 
Limited  ('),  shows  that  the  company  miglit  make  this  con- 
tract. This  is  not  the  case  of  an  authority  to  enter  into  a 
contract  given  by  the  articles,  but  of  the  actual  contract 
contained  in  them :  AppUtreewick  Lead  Mining  Co.  (*) ; 
Lord  Claud  Hamilton's  Case  ^).  Even  if  the  article  is  not 
in  itself  a  contract,  the  plaintiff  was  employed  on  the  terms 
of  it. 

Finlay  {Day,  Q.C.,  with  him),  for  the  defendants:  The 
contract  declared  on  is  not  that  m  the  articles.  In  the  lat- 
ter case  the  company,  if  liable,  would  be  liable  once  for  all 
for  dismissing  the  plaintiff.  In  the  former  it  would  render 
them  open  to  actions  from  time  to  time  for  not  sending  him 
work.  The  articles  will  not  in  themselves  constitute  a  con- 
tract between  the  company  and  third  parties,  as  they  relate 
only  to  the  relations  of  the  members  inter  se.  Melhado  v. 
Porto  Aleare  By.  Co.  (*)  is  conclusive  on  this  point ;  see  also 
Pritchard^s  Case{^).  Further,  there  is  no  evidence  from 
which  it  can  be  inferred  that  the  plaintiff  was  employed  on 
the  terms  of  the  article.  To  prove  that,  the  plaintiff  would 
have  to  show  that,  when  he  was  employed  by  the  directors, 
they  had  in  view  that  he  was  their  permanent  solicitor  under 
this  article.     Supposing  the  company  had  sued  the  plaintiff 

(')  3  H.  A  C,  868.  {*)  Law  Rop.,  9  C.  P..  603. 

(«)  Law  Rep.,  18  Eq.,  96.  (*)  Law  Rep.,  8  Ch.,  956. 

O  Law  Rep.,  8  Ch.,  648. 
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for  refusing  to  do  some  work,  could  they  have  recovered  ? 
Lastly,  the  contract  alleged  is  one  of  a  permanent  nature, 
which  requires  a  memorandum  in  writing  within  the  statute 
of  frauds :  Boydell  v.  DruTmaond  (*) ;  Birch  v.  Earl  of 
Liverpool  (*) ;  and  notes  to  Peter  v.  Oompton  (•). 

Kingsford^  in  reply :  The  articles  signed  by  the  sub- 
scribers are  a  sufficient  memorandum.  The  Companies  Act, 
1867,  s.  37,  ^provides  various  ways  in  which  directors  [24 
may  contract,  but  these  are  in  addition  to  the  ordinary 
ways :  WiUok  v.  West  Hartlepool  Harbor  and  Ry.  Go  (*). 
Further,  the  employment  of  the  plaintiflE  so  long  as  he  con- 
ducts himself  well  is  not  necessarily  continuous.  Knowl- 
man  v.  Bluett  (•)  is  an  authority  that  this  is  not  an  agreement 
not  to  be  performed  within  a  year. 

Cur.  adv,  mM. 

Nov.  26.     The  following  judgments  (*)  were  delivered : 

Amphlett,  B.  :  In  this  case  the  plaintiff,  a  solicitor,  by 
the  first  count  in  his  declaration  alleged  that  it  was  agreed 
between  him  and  the  defendants,  who  are  a  company  regis- 
tered under  the  Joint  Stock  Companies  Act,  1862,  that  he 
should  be  employed  by  the  defendants  as,  and  appointed  by 
the  defendants  to  the  office  of,  solicitor  of  the  company, 
upon  the  terms  that  the  defendants  would,  so  long  as  the 
plaintiff  should  continue  to  act  as  and  hold  the  office  of 
solicitor  to  the  defendants,  employ  the  plaintiff  to  transact 
all  the  legal  business  of  the  company,  for  the  usual  and 
accustomed  fees  and  charges,  and  that  the  plaintiff  should 
not  be  removed  from  his  office  unless  for  misconduct. 

On  the  trial  the  case  was  referred  to  the  arbitration  of  Mr. 
Manistv,  who  made  his  award  in  the  form  of  a  special  case, 
and  submitted  the  following  question  for  the  opinion  of  the 
court,  viz.:  "  Whether,  upon  the  facts  and  documents  which 
he  had  stated  or  referred  to,  there  was  any  evidence  to  sup- 
port the  first  count  in  the  declaration?" 

These  facts  and  documents  I  need  not  detail  at  length,  but 
80  far  as  is  necessary  to  make  clear  the  grounds  of  my 
opinion  they  were  shortly  these : 

In  the  year  1869  one  Mr.  Baylis  was  an  active  promoter 
of  the  defendants'  company,  and  prevailed  upon  the  plain- 
tiff to  make  advances  to  the  extent  of  £200  to  meet  the 
expenses  of  getting  up  the  company,  under  an  arrange- 

(>)  11  East,  142.  (»)  Law  Rep.,  9  Ex.,  1,  and  in  Ex.  Cb., 

(»)  9  B.  &  C,  892.  807. 

(»)  1  Sm.  L.  C,  386,  7th  ed.  (•)  The  judgment  of  Amphlett,  B.,  was 

O  2  D.  J.  A  S.,  475;   84  L.  J.  (Ch.),  read. 
241. 
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ment  that,  in  the  event  of  the  company  being  formed,  the 
plaintiflE  should  be  appointed  permanent  solicitor  to  the 
companv. 

25]  *Thi8  sum  of  £200  was  advanced  at  diflPerent  times 
by  the  plaintiff  to  Mr.  Baylis,  and  by  him  applied  to  the 
purposes  of  the  company.  The  last  of  such  advances  was 
made  in  the  month  of  May,  1870,  a  few  months  after  the 
incorporation  of  the  company,  and  in  the  month  of  Decem- 
ber, 1870,  the  company  allotted  to  the  plaintiflf  200  shares  of 
£1  each,  which  he  accepted  in  discharge  of  his  advance,  and 
has  ever  since  been  a  member  of  the  comjjany. 

The  memorandum  and  articles  of  association  of  the  com- 
pany were  prepared  by  the  plaintiflE,  and  after  being  signed 
Dy  seven  persons  for  five  shares  each  (of  whom  Mr.  Baylis 
was  not  one)  were  duly  registered  on  tne  27th  of  January, 
1870,  pursuant  to  the  Companies  Act,  1862. 

The  articles  contained  the  following  clause  (No.  118) : 

"Mr.  William  Eley,  of  No.  27  New  Broad  Street,  in  the 
city  of  London,  shall  be  the  solicitor  to  the  company,  and 
shall  transact  all  the  legal  business  of  the  company,  includ- 
ing parliamentary  business,  for  the  usual  and  accustomed 
fees  and  charges,  and  shall  not  be  removed  from  his  office 
unless  for  misconduct." 

After  the  incorporation  of  the  companjr  many  other  pep- 
sons,  besides  the  seven  persons  above  mentioned,  took  shares 
in  and  became  members  of  the  company.  The  precise  time 
of  their  becoming  members  is  not  stated,  nor,  m  my  view, 
is  it  material. 

From  the  time  of  the  incorporation  of  the  company  down 
to  the  latter  end  of  1871,.  the  plaintiflf  was  employed  by  the 
company  (no  doubt  through  the  directors)  as  their  solicitor, 
and  transacted  all  their  legal  business,  except  some  matter 
transacted  by  a  firm  of  solicitors  at  Manchester  in  or  about 
October,  1871,  which  formed  the  subject  of  a  correspondence 
between  the  plaintiflf  and  the  directors,  in  which  he  asserted 
and  they  denied  his  right  to  be  employed  as  the  sole  solicitor 
of  the  company. 

At  a  meeting  of  the  directors  on  the  2d  of  February,  1870, 
(being  probably  their  first  meeting),  a  resolution  was  passed 
appointing  Mr.  Baylis  i)ermanent  out-door  manager  of  the 
company. 

In  the  minute  of  the  proceedings  at  that  meeting  there  is 
the  following  entry,  "Mr.  Eley,  solicitor  to  the  company, 
present,"  but  no  resolution  was  ever  passed  by  the  directors, 
26]  at  that  or  any  other  *meeting  appointing  the  plaintiflE  a 
solicitor  to  the  company,  or  arranging  the  terms  of  his  em- 
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ployraeiit.  Neither  was  he  ever  appointed  as  such  at  any 
meeting  of  the  company  or  by  any  instrument  bearing  the 
seal  of  the  company. 

Early  in  the  year  1871  the  directors  published  a  prospectus 
of  the  company  in  which  the  plaintiff's  name  was  inserted 
under  the  head,  ''solictor." 

Subsequently,  in  the  same  year,  they  published  another 

Erospectus  in  which  the  name  of  the  plaintiff  and  a  firm  at 
[anchester  were  inserted  under  the  head,  ''solicitors." 

In  1872  they  published  two  other  prospectuses  in  which 
sevei-al  names  appeared  under  the  head  "solicitors,"  but 
not  the  plaintiff's. 

Subsequently,  in  the  same  year,  they  published  two  other 
prospectuses  in  which,  under  the  head  of  "solicitors,"  the 
plaintiff's  name  appears,  along  with  the  names  of  several 
other  solicitors. 

The  plaintiff  from  time  to  time  protested  against  the  ap- 
pointment of  any  person  other  than  himself  as  solicitor  of 
the  company.  Nevertheless  the  company,  by  their  direct- 
ors, in  and  after  January,  1872,  employed  several  of  the 
persons  named  in  the  prospectuses,  but  they  have  never 
employed  the  plaintiff  to  transact  business  for  the  company 
since  1871. 

The  present  action  was  commenced  on  the  8th  of  Feb- 
ruary, 1873. 

Under  these  circumstances  it  could  not,  in  my  opinion, 
be  successfuUjr  contended  that  the  118th  clause  of  the 
articles  of  association  created  any  contract  between  the  plain- 
tiff and  the  company. 

The  articles,  taken  by  themselves,  are  simplj^  a  contract 
between  the  shareholders  inter  se^  and  cannot,  in  my  opin- 
ion, give  a  right  of  action  to  a  person  like  the  plaintiff,  not 
a  party  to  the  articles,  although  named  therein.  If  author- 
ity were  wanted  for  this  proposition,  the  cases  cited  in  the 
argument,  Fritchard^s  Casei^)^  and  Melhado  v.  Porto  Alegre 
My.  Co.  ('),  are,  in  my  opinion,  quite  conclusive  on  the  sub- 
ject ;  nor  is  there  any  room  for  the  application  of  the  doc- 
trine of  ratification,  since  the  arrangement  between  the 
plaintiff  and  Mr.  Bay  lis  is  not  noticed  in  the  articles,  and  is 
not  found  in  the  case  to  have  been  at  any  time  communi- 
cated or  *known  to  a  single  shareholder  or  director,  or,  [27 
except  themselves,  to  any  officer  of  the  company. 

This  being  so,  and  the  contract  sued  upon  not  being  under 
the  seal  of  the  company,  it  is  not  binding  upon  the  company, 
unless  it  falls  within  the  37th  section  of  the  Companies  Act, 

(')  Law  Rep ,  8  Ch.,  966.  («)  Law  Rep.,  9  C.  P.,  503. 
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1867  (30  &  31  Vict.  c.  131),  that  is  to  say,  unless  it  was 
made  by  the  directors  under  the  express  or  implied  author- 
ity of  the  company. 

Now  it  cannot,  in  my  opinion,  be  denied  that  such  a  con- 
tract (if  in  fact  entered  into)  was  most  improvident  and 
prejudicial  to  the  company.  It  is  one  thing  to  have  it  stip- 
ulated as  between  the  shareholders  that  the  plaintiff  should 
not  be  removed  from  the  oflBice  of  solicitor  unless  for  mis- 
conduct (a  stipulation  which  might  be  disobeyed  if  found 
inconvenient,  without  exposing  the  company  to  any  action, 
and  which,  moreover,  might  at  any  time  hd  revoked  by  a 
statutable  majoritv  of  the  shareholders),  but  quite  another 
thing  to  have  a  binding  contract  to  that  effect  with  the 
plaintiff,  which  would  irrevocably  bind  the  company  to  em- 
ploy the  plaintiff  as  their  sole  solicitor  during  the  whole  of 
xiis  professional  life,  unless  actual  misconduct  could  be 
proved  against  him. 

Many  cases  might  be  put,  in  which  the  prohibition  against 
employing  another  solicitor  might  be  most  inconvenient 
and,  indeed,  disastrous  to  the  company.  If  taken  literally, 
the  company  could  not  employ  a  solicitor  to  tax  the  plain- 
tiff's bill  or  inquire  into  his  personal  conduct,  without  ex- 
posing themselves  to  an  action. 

Still,  considering  the  very  extensive  powers  given  to  the 
directors  by  these  articles,  and  the  enlarged  views  of  the 
implied  powers  of  directors  which  the  courts  have  of  late 
years  adopted,  I  am  not  prepared  to  say  that  such  a  con- 
tract, if  in  fact  entered  into  by  the  directors,  bona  fld€j 
would  be  beyond  the  scope  of  their  authority,  and  not  bind- 
ing upon  the  company  ;  and,  at  all  events,  I  do  not  rest  my 
judgment  upon  it.  JBut,  do  the  facts  found  by  the  case 
prove  conclusively  (and,  undoubtedly,  in  a  case  like  this  be- 
tween the  directors  and  their  solicitor,  the  strictest  proof 
should  be  required),  that  any  such  special  contract  was  en- 
tered into  ?  No  written  document  passed  between  them,  nor 
is  there  any  entry  or  notice  of  such  special  contract  in  the 
minute  book  of  the  directors  or  in  any  book  of  the  company. 
All  that  appears  is  that  the  directors  allowed  the  plaintiff  to 
28]  attend  their  first  meeting,  and  ^afterwards  employed 
him  as  the  solicitor  of  the  company,  which,  as  between  them- 
selves and  the  company,  though  not  as  between  themselves 
and  the  plaintiff,  they  were  bound  by  the  articles  to  do. 
But  how  does  that  show  that  they  entered  into  a  special  con- 
tract with  him,  that  he  should  not  only  receive  the  ordinary 
remuneration  for  his  services,  but  transact  all  tlie  future 
business  of  the  company,  and  not  be  removed  ffom  his  olhce 
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xinless  for  misconduct?    At  the  same  meeting,  when  the 

Elaintiff  attended  as  solicitor,  and  must  be  taken  to  have 
Ben  recognized  and  employed  as  solicitor  of  the  company, 
an  entry  was  made  in  the  minute  book  of  the  appointment 
of  Mr.  Baylis  as  permanent  out-door  manager  of  the  com- 
pany ;  why  was  there  not  an  entrv  made  of  this  special  and 
most  onerous  contract  with  the  plaintiff?  I  think  it  highly 
probable  that  the  true  explanation  is  that  the  plaintiff,  who 
prepared  the  articles  and  inserted  the  118th  clause  in  his 
own  favor,  thought  he  was  safe  under  the  clause  itself,  and 
therefore  did  not  think  it  necessary,  and,  it  may  be,  for 
many  reasons,  not  for  his  own  interest,  to  ask  the  direactors 
to  enter  into  any  such  strange  and  special  contract  with  him. 
He  was,  however,  in  my  judgment,  mistaken  in  that  respect ; 
but,  of  course,  such  mistake  cannot  create  any  special  con- 
tract between  him  and  the  company,  or  between  him  and  the 
directors.  All  that  can  be  said  is  that  he  intended  that  the 
company  should  be  bound  hand  and  foot  to  himself,  but 
from  a  mistaken  view  of  the  law  he  has,  most  fortunately 
for  the  company,  failed  to  carry  such  intention  into  effects 
The  act  of  tne  airectors  in  employing  another  solicitor  was, 
no  doubt,  as  between  themselves  and  the  company,  a  viola- 
tion of  the  118th  clause ;  but  that  might  have  been  condoned 
by  the  company,  and  if  the  plaintiff,  as  a  member  of  the 
company,  had  called  that  act  into  question  at  a  general 
meeting,  I  do  not  think  it  difficult  to  guess  what  the  result 
would  nave  been.  For  these  reasons,  I  think  that  there  was 
no  contract  at  all  between  the  j)laintiff  and  the  company  to 
the  effect  stated  in  the  declaration.  Moreover,  if  there  was 
in  fact  any  such  special  contract,  it  was  at  all  events  a  con- 
tract by  parol  only;  and  it  was  urged  before  us  by  the 
learned  counsel  for  the  defendants  that  it  was  a  contract  not 
to  be  performed  within  a  year,  and  therefore  within  the 
4th  section  of  the  Statute  of  Frauds,  and  I  have  not  been 
able  *to  see  any  sufficient  answer  to  that  objection.  It  [29 
seems  to  me  that  the  parties  contemplated  that  the  contract 
should  continue  to  be  binding,  at  least  as  against  the  com- 
pany, during  the  whole  professional  life  of  the  plaintiff ;  and 
the  circumstance  that  the  contract  might  be  determined 
within  the  year  by  the  death,  or  retirement,  or  misconduct,  or 
at  the  will  of  the  plaintiff,  would  not,  in  my  judgment,  pre- 
vent the  operation  of  the  statute.  The  case  of  lioberts  v. 
Tucker  ('),  and  many  other  cases  to  be  found  in  the  books, 
establish,  I  think,  that  proposition. 
The  case  of  Knowtman  v.  Bluett  ('),  cited  on  this  point 

(')  3  Ex.,  632.  («)  Law  Rep.,  9  Ex.,  1,  and  in  Ex.  Oh.,  807. 
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for  the  plaintiff,  has,  I  think,  no  application.  There  the 
contract  was  by  a  father  to  pay  to  the  plaintiff  an  annuity, 
for  so  long  as  she  should  maintain  her  illegitimate  children 
by  him.  The  contract  was  held  by  the  majority  of  the  judges 
to  be  revocable  by  either  party,  and  it  was  held  that  the 
statute  was  no  bar  to  her  recovery  of  the  annuity  for  the  time 
she  actually  maintained  the  children.  It  is  no  authority  for 
the  proposition  that,  if  the  contract  had  been  for  the  pay- 
ment of  the  annuity  during  the  minority  of  the  children, 
with  no  power  to  the  father  to  remove  them,  it  would  not 
have  been  within  the  operation  of  the  statute. 

It  was  argued  that  tne  articles  of  association  containing 
the  118th  section,  being  signed  by  the  directors,  was  a  suffi- 
cient memorandum  or  note  of  the  agreement  to  satisfy  the 
statute.  I  think  there  is  nothing  in  that  argument.  The 
articles  merely  regulated  the  internal  affairs  of  the  company, 
and  the  signature  of  the  directors  (*)  was  for  the  purpose  of 
binding  them  to  such  regulations,  and  cannot  possibly,  in 
my  judgment,  be  used  as  evidence  of  a  subsequent  parol 
agreement  between  them  and  a  third  person. 

Upon  the  whole,  I  think  that  the  question  submitted  to 
us  by  the  learned  abitrator  ought  to  be  answered  in  the 
negative. 

Cleasby,  B.:  I  agree  in  the  result  arrived  at  by  my 
Brother  Amphlett,  but  I  prefer  to  confine  my  judgment  to 
30]  the  last  points  *raisea.  I  may  say  that  I  am  of  opinion 
that  clause  118  of  the  articles  cannot  by  itself  be  taken  to 
operate  as  a  contract  between  the  solicitor  and  the  company. 
It  is  said,  however,  that  there  is  evidence,  from  what  took 
place  subsequently,  to  show  the  existence  in  point  of  fact  of 
such  a  contract.  Supposing  this  to  be  established,  we  have 
to  consider  whether  it  is  a  contract  not  to  be  performed 
within  a  year  within  the  4th  section  of  the  Statute  of  Frauds. 
The  statute  extends  to  all  contracts  not  to  be  finally  carried 
out  in  a  )rear,  but  it  does  not  extend  to  contracts  which  are 
to  be  carried  into  effect  on  a  contingency.  We  have  then  to 
construe  the  terms  of  the  118th  article.  Thev  are,  that  the 
plaintiff  shall  transact  all  the  legal  business  of  the  company, 
and  shall  not  be  removed  from  the  office  of  solicitor  except 
for  misconduct.  Was  this  a  matter  which  was  not  to  be 
carried  into  effect  in  a  year  ?  It  was  intended  that  he  should 
conduct,  as  long  as  the  defendants  continued  as  a  company, 
all  the  legal  business  which  they  had  to  transact ;  and  this 

(*)  By  the  83(1  article  the  first  directors  scribers  were  to  be  deemed  to  be  direc- 

were  to  be  appointed  by  the  subscribers  tors,  mid  were  to  exurcise  all  the  powers 

of  the  memorandum  of  association,  and  by  of  dirccttjrs. 
the  d4th,  antil  such  appoiutnient,  the  sub- 
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eeems  to  me  not  to  be  a  contract  to  be  carried  into  effect  in 
the  course  of  a  year.  The  only  other  question  to  be  dealt 
with  is  that  as  to  the  signatures  to  the  articles  of  associa- 
tion. All  that  the  persons  who  signed  did  was  done  with  no 
intention  to  bind  the  company  to  the  plaintiff,  and,  indeed, 
before  any  agreement  was  made  between  them.  We  cannot 
treat  that  as  a  signature  of  a  note  or  memorandum  of  what 
was  done  afterwards,  and,  therefore,  on  this  point  also  the 
plaintiff  fails. 

Kelly,  C.B.:  I  also  think  the  defendants  are  entitled  to 
the  judgment  of  the  court.  I  forbear  to  pronounce  any 
opinion  as  to  whether  these  articles,  with  the  fact  of  the  sub- 
sequent employment,  constitute  a  contract  on  the  terms  con- 
tamed  in  them,  because,  were  I  to  so  hold,  there  would  be  a 
difficult  question  behind,  whether  it  was  not  vltra  vires  for 
the  directors  to  attempt  to  bind  the  company  to  employ  a 
solicitor  to  transact,  for  all  his  life,  all  the  legal  business  of 
the  company.     Passing  by  this,  I  come  to  consider  the  ob- 

iection  raised  under  the  4th  section  of  the  Statute  of  Frauds. 
[  do  not  see  how  any  one  can  doubt  that  this  agreement,  was 
not  to  be  performed  within  a  year.  It  was  for  the  life  of  the 
plaintiff,  subject  to  a  defeasance  on  the  possibility  of  his 
Deinff  guilty  of  some  misconduct.  But,  assuming,  as  I 
think  we  must,  *that  this  was  not  to  be  performed  in  a  [31 
year, the  question  arises,  whether  there  is  any  memorandum 
or  not<3  in  writing  of  it  signed  by  the  defendants.  The  sig- 
natures affixed  to  the  articles  were  alio  intuitu^  and  it  can 
hardly  be  suggested  that  the  directors  had  any  idea  that,  in 
signing  the  articles,  they  were  signing  a  note  of  this  con- 
tract. In  my  opinion,  therefore,  this  not  being  a  memo- 
randum of  a  contract  between  the  company,  or  the  directors 
on  their  behalf,  and  the  solicitor,  therti  is  nothing  to  satisfy 
the  statute,  and  there  is  no  binding  contract  on  which  the 
plaintiff  can  recover. 

Judgment  for  the  defendants. 

Solicitor :  The  plaintiff  in  person. 

Solicitors  for  defendants :  Tucker^  New  &  Langdale. 

See  12  Eng.  Rep.,  154  note.  Boot,  etc.,  «.  Holt,  56  N.  H.,  548,  and 

A  corporation  when  organized  is  not,  numerous  autliorities  cited. 

'per  se,  liable  upon  an  antecedent  con-  And  where  after  tlie  completion  of 

tract  by  its  promoters  though  it  may  the  incorporation  the  creditor  accepts 

ratify,  become  bound  thereby,  and  sue  the  obligation  of  the  incorporation,  it 

thereon:    Currier  tJ.  Ottawa,   etc.,   30  operates  as  a  novation  and  payment  of 

Upper  Can,  Q.  B.,  61  ;  Bell's  Gap,  etc.,  a  claim  against  the  shareholders  indi- 

V.  Christy,  79  Penn.  St.  R.,  54  ;  Ashulot  vidually  :     Brewst^^r    v.    Chapman,    19 

Lower  Can.  Jur.,  301. 

15  End.  Rep.  36 


282  EXCHEQUER  DIVISION.  [L  B. 

1876  Harris  v.  Mulkern. 


[Law  Reports,  1  Exchequer  Division,  81.] 
Nov.  26,  1876. 

Harris  v.  Mitlkern  and  Another. 

J^edmerU — Action  for  Afeme  Profits — Estoppel — Common  Law  Procedure  Act,  1852 
(16  db  16  VicL  c.  76),  m.  180,  207,  tehed.  A,  Nos.  14,  17. 

To  trespass  for  mesne  profits  the  defendants  pleaded  title  to  the  lands  in  them- 
selves during  the  time  for  which  mesne  profits  were  claimed.  The  plaintiff  replied, 
b^  way  of  estoppel,  as  to  so  mnch  of  the  mesne  profits  as  had  accrued  since  a  cer- 
tain day  named,  that  he  sued  out  a  writ  of  ejectment,  for  the  purpose  of  recovering 
possession  of  the  lands,  wherein  he  claimed  to  be  entitled  from  such  day,  and  that 
thereupon  such  proceedings  were  had  that  he  recovered  the  lands  and  possession  of 
them.    On  demurrer : 

Heid,  that  the  judgment  in  ejectment  did  not  operate  as  an  estoppel  with  respect 
to  the  duration  of  the  plaintiffs  title,  and  the  replication  was  therefore  bad. 

To  A  declaration  in  trespass  for  mesne  profits  the  defen- 
dants pleaded,  Ist,  except  as  to  so  much  of  the  declaration 
as  related  to  the  trespasses  and  causes  of  action  which  were 
committed  and  arose  on  and  after  the  3d  of  August,  1874, 
that  the  messuage  and  lands  were  not  the  plaintiffs  as 
alleged :  and,  2d,  except  as  aforesaid,  that  before  the  com- 
mitting by  the  defendants  of  the  grievances  in  the  declara- 
ration  complained  of,  the  plaintin,  by  deed,  demised  the 
messuage  and  lands  to  one  George  Hill  for  the  term  of  four- 
teen years  from  the  25th  of  March,  1868,  by  virtue  of  which 
demise  Hill  entered  upon  the  messuage  and  lands,  and 
32]  *became  possessed  thereof  for  and  during  the  continu- 
ance of  that  term,  and  before  the  committing  of  the  grievances 
as  aforesaid.  Hill,  by  deed,  dated  the  6th  of  May,  1868,  de- 
mised the  messuage  and  lands  to  the  defendants,  for  all  the 
residue  of  the  term  of  fourteen  years,  except  the  last  three 
days  thereof,  by  virtue  of  which  last- mentioned  demise  the 
defendants  entered  upon  the  messuage  and  lands,  and  be- 
came possessed  thereof  for  the  term  last  aforesaid :  where- 
upon the  defendants,  in  their  own  right,  committed  and 
did  the  alleged  acts  and  trespasses. 

Replication  to  these  pleas,  so  far  as  the  same  relate  to 
trespasses  committed  on  and  since  the  25th  of  December, 
1867,  that  the  defendants  ought  not  to  be  admitted  to  plead 
either  of  them,  because  on  the  3d  of  August,  1874,  the 
plaintifif,  for  the  purpose  of  recovering  possession  of  the 
messuage  and  lands,  sued  out  of  this  court  a  writ  of  eject- 
ment directed  to  the  defondants  and  one  Swann  by  name, 
and  to  all  persons  entitled  to  defend  the  possession  of  the 
messuage  and  lands,  to  the  possession  whereof  tlie  plaintifif 
clairued  by  the  writ  to  have  been  entitled  on  and  since  the 
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25th  of  December,  1867,  and  to  eject  all  other  persons  there- 
from, commanding  the  defendants  and  other  persons  named 
in  the  writ,  and  the  persons  entitled  to  defend  the  posses- 
sion of  the  lands  or  such  of  them  as  denied  the  alleged  title 
of  the  plaintiflf  within  sixteen  days  after  service  of  the 
writ,  to  appear  in  this  court  to  defend  the  property  or  such 
part  thereof  as  they  might  be  advised,  in  default  whereof 
judgment  might  be  signed,  and  they  turned  out  of  posses- 
sion, and  such  proceedings  were  thereupon  had  m  this 
court  upon  the  writ,  that,  before  this  suit,  by  the  judgment 
of  this  court,  it  was  considered  that  the  plaintiff  should  re- 
cover possession  of  the  messuage  and  lands,  and  afterwards 
and  before  this  suit,  by  virtue  of  such  judgment  the  plain- 
tiff entered  into  possession  of  the  messuage  and  lands,  and 
this  the  plaintiff  is  ready  to  verify,  &c. 

Demurrer  to  the  replication  and  joinder. 

Nov.  17.  Bradford^  for  the  defendants :  The  replication 
is  bad.  Formerly,  no  doubt,  the  judgment  in  ejectment 
was  an  estoppel :  Aslin  v.  Parkin  (*) ;  but  that  arose  from 
the  character  of  the  ^fictions  on  which  the  action  was  [33 
founded.  The  distinction  was  pointed  out  by  Cleasbjr,  B., 
in  Pearse  v.  CoaJceri^\  that,  under  the  old  practice  the  iudg- 
ment  w^as  that  the  plaintiff  should  recover  ''the  term,'^  and 
that  was  evidence  of  title  from  the  day  of  the  demise,  but 
that  now  the  judgment  is  merely  for  recovery  not  of  the 
term  but  of  the  premises.  Even  under  the  old  form  it  is 
submitted  that  a  judgment  that  the  plaintiff  should  recover 
the  term  was  not  final  as  to  his  title  to  that  term.  In  Kenna 
V.  Nugent  i^)  a  judgment  by  default  in  ejectment  under  the 
Common  Law  Procedure  Amendment  Act  (Ireland),  1853  (*), 
was  held  not  to  be  an  estoppel. 

Firday^  for  the  plaintiff:  There  is  no  difference  in  the 
effect  of  a  judgment  in  ejectment  by  default  and  one  after 
appearance.  The  finding  of  the  jury  in  the  latter  case  is 
that  the  plaintiff  is  entitled  to  the  possession  of  the  land 
"as  in  the  writ  mentioned :"  Common  Law  Procedure  Act, 
1852,  sched.  A,  form  17;  and  the  judgment  is  to  have  the 
same  effect  as  a  judgment  in  the  action  of  ejectment  for- 
merly in  use,  s.  207.  The  question  in  issue  is  stated  in 
8. 180,  and  is  whether  the  statement  in  the  writ  of  the  title  of 
the  claimant  is  true  or  false.  The  plaintiff  must  prove  title 
from  the  day  named  in  the  writ,  and  the  judgment,  being 

(•)  2  Burr.,  665.  («)  Ir.   Rep.,  6  G.  L.,  547,  and  in   Ex. 

C»)  Law  Rep.,  4  Ex.,  at  p.  101.  Ch.,  Ir.  Rep.,  7  C.  L.,  464. 

(•»)  16  A  17  Vict.  c.  \\'6. 
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founded  on  his  right  as  from  that  day,  is  conclusive.  In 
Kenna  v.  Nugent t^)  the  judgment  shows  that  the  issue  un- 
der the  Irish  act  is,  whether  the  plaintiff  was  entitled  on 
the  day  named  in  the  writ  or  on  any  day  between  that  day 
and  the  issuing  the  writ(*).  If  the  contention  of  the  de- 
fendant is  right,  the  judgment  is  not  even  prima  facie  evi- 
dence of  title :  Wilkinson,  v.  Kirhy  (")  is  an  authority  for 
the  plaintiff. 

Bradford^  in  reply :  In  Wilkinson  v.  Kirhy  (*)  the  judg- 
ment in  ejectment  was  treated  as  an  estoppel  from  the  date 
34]  of  the  writ.  *Here,  however,  the  replication  goes  be- 
yond that  and  treats  the  judgment  as  an  estoppel  from  the 
day  named  in  the  writ. 

Cur.  adv.  wiU. 

Nov.  26.  The  judraient  of  the  court  (Kelly,  C.B., 
Cleasby  and  Amphlett,  BB.)  was  read  by 

Cleasby,  B.:  This  was  an  action  for  mesne  profits.  The 
plaintiff  had  recovered  in  ejectment  against  the  defendants, 
upon  a  writ  bearing  date  the  3d  day  of  August,  1874,  in 
which  he  claimed,  in  conformity  with  the  form  of  the  writ 
given  by  the  Common  Law  Procedure  Act,  1862,  to  have 
been  entitled  from  the  25th  of  December,  1867. 

The  defendants  had  suffered  judgment  by  default  in  the 
ejectment,  and  in  the  action  for  mesne  profits  they  paid  into 
court  the  amount  as  from  the  date  of  the  writ  of  ejectment ; 
and  as  to  the  claim  for  mesne  profits  for  that  portion  of  the 
time  between  the  day  named  in  the  writ  and  the  date  of  the 
writ,  they  pleaded  a  plea  showing  title  to  the  land  in  them- 
selves. The  plaintiff  replied  by  way  of  estoppel,  setting 
forth  the  writ  of  ejectment  and  judgment.  The  question 
is,  whether  the  defendants  are  estopped  by  the  judgment 
from  denying  the  title  of  the  plaintiff  during  the  interval 
between  the  25th  of  December,  1867,  and  the  3d  of  August, 
1874.  It  is  admitted  that  they  can  show  that  they  were  not 
in  possession  during  any  part  of  the  term  ;  but  the  question 
is  whether  they  can  deny  the  plaintiff's  title. 

It  had  been  decided  that,  before  the  Common  Law  Pro- 
cedure Act,  upon  the  old  form  of  declaration,  laying  the 

(')  Ir.  Rep.,  6  C.  L.,  547,  and  in  Ex.  lands  or  any  part  of  them,  on  the  said 

Ck,  Ir.  Rep.,  7  C.  L.,  464.  day,  or  at  any  time  subseqn<?nt  to  such 

(')  The  Com'n  Law  Procedure  Amend-  day,  and   before   the  commencement  of 

raent  Act  (Ireland),  1853  (16  dc  17  Vict,  the  action,  and  whether  the  [>laintiff  is 

c,   113),  sched.  B,    form  No.   20,  g^ives  entitled  to  any  and  what  damages  for  loss 

the  question  for  the  jury  thus  :  "  There-  of  mesne  raU»8  and  profits." 
fore  let  a  jury  try  wliether  tlie  pliiiiitifF        (»)  15  C.  B.,  430;    23   L.  J.  (C.P),  224. 
was  entitled  to  the  possession  of  the  said 
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demise  by  the  lessor  of  the  plaintiflE  and  a  particular  term, 
the  defendant,  if  judgment  went  against  him,  was  pre- 
cluded from  denying  the  plaintiflPs  title  from  that  time. 
By  the  old  form  of  declaration,  the  plaintiff  claimed  a  cer- 
tain term  in  the  premises,  dating  from  that  day,  and  the 
judgment  of  the  court  was  that  he  should  recover  the  term. 

This  judgment  bound  the  defendant,  and  he  could  not  be 
allowed  to  dispute  it.  It  was  contended  in  argument  that 
the  judgment  only  was  that  the  plaintiff  should  recover  the 
term,  and  that  this  was  not  equivalent  to  a  judgment  that 
he  was  entitled  to  the  term ;  but  we  think  there  is  no  ground 
for  this  argument,  *and  that  the  judgment  in  ejectbient  [35 
was  a  binding  judgment  as  to  the  title  and  the  term  between 
the  parties. 

It  was  also  considered  under  the  old  practice  that  the 
judgment  was  eaually  binding  whether  by  default  or  after 
verdict.  It  is  only  necessary  to  refer  to  Aslin  v.  Parkin  ('), 
and  Wilkinson  v.  Kirhy  (').  We  have  now  to  consider  what 
is  the  effect  of  the  judgment  by  default  in  the  action  of 
ejectment  under  the  Common  Law  Procedure  Act.  By  the 
form  of  the  writ  given  by  the  act,  the  plaintiff  may  either 
claim  title  from  the  date  of  the  writ  or  from  some  anterior 
day.  This,  we  think,  was  no  doubt  done  to  enable  the 
plaintiff  to  make  the  writ  available  in  the  action  for  mesne 
profits.  In  the  present  case  the  writ  claimed  title  from  some 
anterior  day,  as  has  been  already  stated. 

The  course  of  proceeding  now  is,  that  all  that  the  plaintiff 
claims  by  the  writ  is  possession  of  the  land,  not  possession 
of  any  term  in  the  land,  and  that  the  judgment  of  the  court, 
as  given  by  sch.  A  to  the  Act,  No.  14,  is  merely  that  the 
plaintiff  "  do  recover  possession  of  the  land  in  the  writ  men- 
tioned." In  connection  with  this  it  should  be  noticed 
that  the  effect  of  non-appearance  as  stated  in  the  writ  of 
ejectment  is,  that  judgment  may  be  signed  and  the  defen- 
dant turned  out  of  possession. 

The  distinction  between  the  present  and  the  former  judg- 
ment has  been  already  pointed  out  in  the  case  of  Pearse  v. 
Cooker  {*)  and  in  the  case  of  Kenna  v.  Nugent  (*).  The  case 
in  the  Irish  court  was  not  a  decision  bearing  upon  the  pres- 
ent case,  because  by  the  Irish  Common  Law  Procedure  Act, 
1853,  a  form  of  issue  is  given  which  makes  the  day  from 
which  the  title  is  laid  in  the  writ  immaterial,  as  the  form 
given  is  to  try  whether  the  plaintiff  was  entitled  from  that 

(>)  2  Barr.,  666.  (*)  Ir.  Rep.,  6  C.  L.,  547,  and  in  Ex. 

(«)  15  C.  B.,  430;  23  L.  J.  (C.P.),  224.     Ch.,  Ir.  Rep..  7  C.  L.,  464. 
(»)  Law  Rep.,  4  Ex.,  at  p.  101. 
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day  or  from  any  subsequent  day,  which  is  not  the  case  in 
our  proceedings.  In  our  proceedings,  if  the  case  went  to 
trial  upon  such  a  writ  as  the  present,  the  question  would 
be,  whether  the  plaintiff  was  entitled  at  that  time,  and  the 
plaintiff  would  fail  unless  he  proved  that  title,  subject  of 
course  to  an  amendment  of  the  writ :  s.  180  of  the  Common 
Law  Procedure  Act,  1852. 

36]  *We  ground  our  judgment  in  the  present  case,  where 
the  strict  question  of  estoppel  is  raised,  upon  the  distinction 
between  the  present  form  of  judgment  and  the  former  one. 
We  think  that,  as  the  only  judgment  now  is  that  the  plain- 
tiff recover  possession  of  the  land,  this  is  only  an  estoppel 
as  to  the  plaintiffs  title  at  the  time  action  was  brought,  and 
there  is  nothing  in  it  either  expressly  or  by  reference  which 
can  make  it  operate  as*  a  complete  estoppel  with  reference 
to  the  duration  of  the  plaintiff's  title;  tliere  is  of  course 
another  question,  to  what  extent  it  is  evidence. 

For  the  above  reasons  we  think  the  replication  by  way  of 
estoppel  cannot  be  supported,  and  that  the  demurrer  must 
be  allowed,  and  judgment  upon  it,  for  the  defendants. 

Judgment  for  the  dtfendants. 
Solicitors  for  plaintiff :  Denton^  Hall  &  BarTce^r. 
Solicitor  for  defendants :  J.  P.  Pondone, 


[Law  Reports,  1  Exchequer  Divlsioxi,  86.] 
Dec.  10,  1876, 

[in  the  court  of  appeal.] 
Mackenzie  v.  Whitworth  (*). 

Marine  Insurance — Reinsurance — Policy — Interest, 

An  underwriter  who  has  subscribed  an  insurance  "  on  goods  "  may  reinsxire  bj  the 
8ame  description,  and  the  policy  need  not  be  expressed  to  be  a  reinsurance. 

Case  stated  on  appeal,  under  the  Common  Law  Procedure 
Act,  1854,  from  a  decision  of  the  Court  of  Exchequer  ('). 

The  declaration  was  on  a  policy  of  insurance,  dated  the 
24th  of  April,  1873,  whereby  the  plaintiff  through  his  agents 
as  well  in  their  own  name  as  for  and  in  the  name  and  names 
of  all  and  every  other  person  to  whom  the  same  did  apper- 
tain, caused  himself  and  them  ''to  be  insured,  lost  or  not 
lost,  at  and  from  New  Orleans  to  Revel ....  upon  goods .... 
beginning  the  adventure  upon  the  said  goods  from  the  load- 
ing thereof  on  board  the  ship  Southampton  at  as  above." 
Tlie  goods,  for  so  much  as  concerned  that  agreement,  were 

(0  Affirming  12  Eng.  Rep.,  682.  («)  Law  Rep.,  10  Ex.,  142. 
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valued  at  '^£6,000  on  cotton."  The  declaration,  after 
stating  the  policj,  averred  that  the  United  *States  [37 
LloycLS  and  Individual  Underwriters  at  New  York  were 
interested  in  the  goods,  and  that  the  insurance  was  made  for 
the  use  and  benefit  and  on  account  of  the  persons  so  inter- 
ested. The  defendant  pleaded  amongst  other  pleas,  (4,) 
denial  of  the  interest  alleged ;  (8,)  concealment  of  the  fact 
that  the  nature  of  the  interest  of  the  plaintiff  and  the  U.  S. 
Lloyd's  and  Individual  Underwriters  of  New  York  was  that 
of  insurers  desiring  reinsurance. 

At  the  trial  before  Pollock,  B.,  at  the  Liverpool  Summer 
Assizes,  1874,  it  was  proved  that  the  plaintiff,  an  insurance 
agent,  effected  the  insurance  on  behalf  of  the  U.  S.  Lloyd's 
and  Individual  Underwriters  of  New  York,  who  had  effected 
an  insurance  on  the  goods,  being  cotton  to  be  shipped  by 
Tatman  &  Co.,  of  New  Orleans,  to  the  amount  of  £80,000, 
and  that  the  insurance  sued  on  waB  in  facta  re-insurance  by 
the  American  underwriters  of  a  portion  of  the  risk,  they 
retaining  their  full  lines,  £20,000.  The  defendant,  an  under- 
writer, subscribed  the  policy  sued  on  for  £200. 

In  the  slip  which  was  made  on  the  13th  of  January,  1873, 
the  insurance  was  expressed  to  be  ''£5,000  on  cotton." 

The  defendant  gave  in  evidence,  by  the  testimony  of  wit- 
nesses whose  evidence  was  not  contradicted,  that  in  all  cases 
of  reinsurance  policies  the  invariable  practice  has  been  to 
disclose  the  fact  of  the  insurance  being  a  reinsurance.  The 
fact  of  the  policy  being  a  reinsurance  was  not  disclosed  by 
the  plaintiff  to  the  defendant  until  after  he  had  signed  the 
policy,  though  it  was  disclosed  to  other  persons  who  had 
effected  policies  in  respect  of  the  same  risk,  and  the  plain- 
tiff before  he  sent  on  the  slip  was  aware  that  it  was  a  rein- 
surance. 

The  plaintiff  and  defendant  gave  evidence  on  the  issue 
whether  the  concealment  alleged  in  the  8th  plea  was  a  con- 
cealment of  a  fact  material  to  the  risk  or  material  to  be  com- 
municated to  the  defendant  ('). 

It  was  admitted  at  the  trial  that  the  plaintiff  and  the 
United  *States  Lloyd's  and  Individual  Underwriters  of  [38 
New  York  were  interested  in  the  goods,  but  as  underwriters 
only. 

(')  In  the  report  of  the  case  below,  many    underwriters    to   refuse    reinsur- 

Law  Rep.,  10  Ex.,  at  p.  143,  it  is  stated  ances.*'     A  paragraph  to  this  effect  was 

that  the  "  defendant  gave  evidence  that  he  inserted  originally  in  the  case  on  appeal, . 

would  not  have  underwritten  the  policy  but  was  struck  out  at  chambers  as  imino- 

if  he  had  kn6wn  that  it  was  a  reinsur-  terial  to  the  present  question. 
auce,  and  that  it  was  the  practice  of 


288  EXCHEQUER  DIVISION.  [L.  R. 

1875  Mackenzie  v.  Whitworth. 

The  cotton  of  the  value  so  insured  by  the  American  under- 
writers was  shipped  at  New  Orleans,  the  ship  sailed  on  the 
28th  of  February,  1873,  and  was  with  the  cotton  destroyed 
by  fire  on  the  19th  of  March. 

Pollock,  B.,  ruled  that  although  the  plaintiff  and  the 
American  underwriters  were  only  interested  as  reinsflrers, 
their  interest  was  sufficiently  described  in  the  policy,  and 
that  the  plaintiff  was  entitled  to  recover  thereon  unless  the 
failure  to  communicate  the  nature  of  their  interest  was  a 
concealment  of  a  fact  material  to  the  risk  or  material  to  be 
communicated  to  the  defendant,  and  he  submitted  to  the 
jury  the  issues  of  fact  raised  by  the  8th  plea.  The  jury 
found  for  the  plaintiff  on  all  the  issues,  and  a  verdict  was 
entered  for  him,  leave  being  reserved  to  the  defendant  to 
move  to  enter  the  verdict  for  him. 

A  rule  nisi  having  been  obtained  to  enter  the  verdict  for 
the  defendant  on  the  ground  that  the  plaintiff  being  only  in- 
terested as  a  reinsurer  was  not  entitled  to  recover  on  the 
policy  sued  on,  the  Court  of  Exchequer  (Bramwell,  Pollock, 
and  Amphlett,  BB.),  on  the  10th  of  February,  1875,  dis- 
charged the  rule  (*). 

The  question  for  the  Court  of  Appeal  is  whether  the 
interest  of  the  plaintiff  and  of  the  United  States  Lloyd's  and 
the  Individual  Underwriters  of  New  York  was  sufficiently 
described  in  the  policy  sued  on,  the  risk  being  a  reinsur- 
ance ;  whether  such  risk  was  covered  by  the  policy ;  and 
whether  the  decision  of  the  Court  of  Exchequer  on  that 
point  was  wrong.  If  the  court  should  be  of  opinion  that 
that  decision  was  wrong,  the  verdict  is  to  be  entered  for  the 
defendant :  If  contra^  judgment  to  be  signed  on  the  verdict 
for  the  plaintiff  for  £206  5^. 

Nov.  16.  Herschell,  Q.C.,  and  Baylis^  Q-C,  for  the  de- 
fendant, appellant :  The  custom  proved  at  the  trial  was  not 
merely  to  disclose  the  fact  of  the  insurance  being  a  reinsur- 
ance, but  to  state  it  expressly  in  the  slip  and  policy.  This 
does  not  appear  distinctly  from  the  case,  but  the  evidence 
was  so  treated  by  Pollock,  B.,  in  his  summing  up,  and  it 
39]  will  not  be  disputed  by  the  plaintiff's  ^counsel.  This 
is  the  point  intended  to  be  raised,  and  if  the  court  considers 
that  it  is  not  distinctly  raised  the  defendant  desires  to  have 
the  case  re-stated.  There  is  a  substantial  reason  why  under- 
writers should  decline  reinsurances,  because  instead  of 
having  onlj  one  party  to  settle  with  as  in  ordinary  insur- 
ances, a  third  party  is  introduced  who  must  be  consulted. 

[For  the  rest  of  the  arguments  and  the  authorities  cited 

0)  Law  Rep.,  10  Ex.,  142. 
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on  both  sides  it  is  sufficient  to  refer  to  the  report  of  the  argu- 
ment in  the  Court  of  Exchequer  (').] 

BenjamiTiy  Q.C.,  and  A.  T.  Lawrence^  for  the  plaintiff. 

Cut.  adv.  rfuU. 

Dec.  10.  The  judgment  of  the  court  (Lord  Cairns,  L.C., 
Blackburn  and  Brett,  J  J.)  was  read  by 

Blackburn,  J.:  This  is  an  appeal  against  the  judgment 
of  the  Court  of  Exchequer,  discharging  a  rule  obtained  to 
enter  a  verdict  for  the  defendant. 

The  action  is  on  a  policy  of  marine  insurance,  which  is  set 
out  in  full  in  the  declaration.  It  is  in  the  ordinary  form  of 
a  Lombard  Street  policy,  and  the  blank  in  the  printed  form 
where  it  is  usual  to  insert  the  description  of  the  subject- 
matter  of  the  insurance  is  thus  filled  up : — ^'£5,000  on  cot- 
ton." The  plaintiff  made  the  policy  as  agent  for  and  to 
protect  the  interest  of  American  underwriters  who  had 
msured  cotton  for  Tatman  and  Co.,  of  New  Orleans,  to  the 
amount  of  £80,000,  and  it  was,  in  fact,  a  reinsurance  to  the 
amount  of  £5,000. 

At  the  trial  a  question  was  raised  as  to  whether  there  was 
an  undue  concealment.  On  that  issue  the  verdict  passed 
for  the  plaintiff  without  any  point  being  reserved,  and  con- 
sequently the  Court  of  Appeal  has  nothing  to  do  with  that 
issue. 

The  only  question  before  this  court  is  that  stated  in  the 
rule  which  has  been  discharged,  viz.,  whether  the  verdict 
should  be  entered  for  the  defendant  ^'on  the  ground  that  the 
plaintiff"  (or  rather  the  parties  for  whom  the  plaintiff  made 
the  insurance,  and  on  whose  behalf  he  sues),  "being  only 
interested  as  a  reinsurer,  was  not  entitled  to  recover  on  the 
policy  sued  on." 

*It  is  stated  in  the  case  that  "the  defendant  gave  in  [40 
evidence,  by  the  testimony  of  witnesses  whose  evidence  was 
not  contradicted,  that  in  all  cases  of  reinsurance  policies 
the  invariable  practice  has  been  to  disclose  the  fact  of  the 
insurance  being  a  reinsurance."  Mr.  Herschell  argued  on 
this  as  if  it  was  a  statement  that  it  was  the  usage  and  custom 
of  trade  always  to  describe  the  interest  in  the  policy  as  being 
a  reinsurance ;  but  we  think  the  statement  in  the  case  does 
not  bear  that  meaning.  Reinsurance  was  in  this  country 
prohibited  by  statute  19  Geo.  2,  c.  37,  s.  4,  unless  the  as- 
surer should  be  insolvent,  become  a  bankrupt,  or  die ;  "in 
either  of  which  cases  such  assurer,  his  executors,  adminis- 
tratorsy  or  assigns  might  make  reassurance  to  the  amount  of 

(•)  Law  Rep.,  10  Ex.,  143-146. 

16  Eng.  Rep.  37 
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the  sura  before  by  him  assured,  provided  it  was  expressed  in 
the  policy  to  be  a  reassurance  ;'-  and  this  prohibition  con- 
tinued in  force  till  as  late  as  1864  (') ;  so  that  there  has  not 
been  sufficient  time  for  a  custom  to  spring  up  in  this  coun- 
try, and  there  is  no  such  custom  in  America,  where  reinsur- 
ance was  always  lawful :  see  Phillips  on  Insurance,  chap.  5, 
s.  498,  p.  270  (3d  ed.)  Moreover,  the  evidence  seems  to 
have  been  directed  to  the  issue  found  by  the  jury  for  the 
plaintiff,  and  has  reference,  not  to  the  description  in  the 
policy,  but  to  the  practice  of  making  a  disclosure  to  the 
assurer. 

The  question,  therefere,  seems  to  us  to  be  confined  to  this, 
whether,  applying  the  ordinary  principles  of  interpretation 
of  written  documents  and  the  established  rules  of  insurance 
law  to  this  kind  of  insurance,  the  description  in  this  policy 
is  sufficient  to  cover  it.  The  court  below  decided  that  it 
was ;  and  we  are  of  opinion  that  their  decision  was  right, 
and  must  be  affirmed. 

A  description  of  the  subject-matter  of  the  insurance  is 
required  both  from  the  nature  of  the  contract  and  from  the 
universal  practice  of  insurers.  It  is  generally  described  very 
concisely  as  being  so  much  ''on  ship,"  ''on  goods,"  "on 
freight,"  "on  profits  on  goods,"  "on  advances  on  coolies," 
"on  emigrant  money,"  and  many  other  examples  mi^ht 
be  given.  And  if  no  property  which  answers  the  descrip- 
tion in  the  policy  be  at  risk,  the  policy  will  not  attach, 
41]  ^though  the  assured  may  have  other  property  at  risk 
of  equal  or  greater  value.  The  reason  being,  that  the  as- 
surers have  not  entered  into  a  contract  to  indemnify  the 
assured  for  any  loss  on  that  other  property. 

ThuSy  a  policy  on  "piece  goods"  will  not  make  the 
insurer  liable  for  a  loss  on  "hats":  Hunter  v.  Prinsep^ 
Marshall  on  Insurance,  4th  ed.,  p.  255. 

In  1  Phillips  on  Insurance,  chap.  6,  s.  415,  3d  ed.,  p.  231, 
it  is  said:  "It  is  necessary  that  the  thine  insured,  and  in 
some  cases  also  the  kind  of  interest  intended  to  be  protected, 
should  be  sufficiently  set  forth  in  the  policy,  or  that  the 
policy  should  at  least  prescribe  the  way  of.  ascertaining  to 
what  the  contract  is  to  be  applied."  And  this  seems  a  fair 
statement  of  what  is  required,  and  is  in  strict  accordance 
with  what  is  said  by  Lord  Tenterden  in  Crowley  v.  Cohen  C), 
that,  "although  the  subject-matter  of  the  insurance  must 

(»)  In  1864,  by  27  A  28  Vict,  c  56,  and  also  by  30   A  81   Vict,   c   59  (Uio 

B.  1,  reassurances  on  sea  risks  were  made  Statute  Law  Revision  Act,  1867.) 
lawful.     Sect  4  of  19  Geo.  2,  c.  37,  was        («)  8  B.  A  Ad.  at  p.  485. 
repealed  by  30  A  31  Vict  c.  23,  sch.  D, 
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be  properly  described,  the  nature  of  the  interest  may  in 
general  be  left  at  large." 

In  some  cases  the  nature  of  the  interest  in  the  thin^  insured 
is  such  as  to  vary  the  nature  of  the  risk,  a/nd  then  it  should 
be  stated.  In  McSwiney  v.  Royal  Exchange  Assurance  (*) 
the  policy  was  ''on  profit  on  rice."  The  Court  of  Queen's 
Bench  held  the  plaintiff  entitled  to  recover,  but  that  judg- 
ment was  reversed.  The  Court  of  Exchequer  Chamber,  in 
delivering  judgment,  say  (') :  "The  first  question  discussed 
was  whether  the  plaintiff  had  an  insurable  interest  in 
profits  on  the  rice.  Under  the  circumstances  stated  in 
the  special  verdict,  we  feel  no  doubt  that  he  had.  He  had 
entered  into  a  binding  contract  with  Drouhet  &  Co.,  by  vir- 
tue of  which  he  would  have  had  a  right  to  6,000  bags  of  rice 
delivered  to  him  in  England  on  the  safe  termination  of  the 
voyage  of  the  Edward  Bilton  to  England,  with  the  whole  of 
that  quantity  of  rice  on  board,  before  the  end  of  May;  and 
he  had  made  another  contract  to  sell  the  rice  in  these  events, 
by  which  contract  he  had  secured  a  jprofit  of  1^.  6dt.  i)er  cwt. 
We  have  no  doubt  that  the  plaintitf  might  have  recovered, 
in  the  events  which  have  happened,  a  total  loss,  if  he  had 
been  insured  by  a  policy  properly  adapted  to  the  case,  and 
8o  drawn  as  to  cover  his  special  interest  from  the  time  that 
the  rice  *was  appropriated  by  the  vendors  and  ready  to  [42 
be  shipped  at  Madras,  and  also  to  insure  him  against  losses 
of  the  expected  profits,  not  merely  by  the  loss  of  all  the  rice 
by  i)erils  of  the  seas,  but  by  the  loss  of  any  part  of  it,  or  the 
loss  of  the  ship,  or  delay  of  the  voyage  beyond  the  month 
of  May ;  in  any  of  which  contingencies  this  special  interest 
in  profits  would  have  been  entirely  defeated.  If  such  an 
assurance  had  been  made  on  this  peculiar  interest  against 
all  these  events,  it  is  obvious  that  the  underwriters  would 
have  required  a  much  larger  premium  for  insuring  so  com- 
plicated a  risk  than  for  an  ordinary  insurance  by  an  owner 
on  goods  or  profit  on  goods,  which  would  be  liable  to  loss 
only  by  perils  of  the  seas  or  other  accidents  happening  to 
the  goods  themselves." 

In  all  cases  where  the  peculiar  nature  of  the  interest  alters 
the  risk,  it  may  be  properly  said  that  such  interest  is  the 
subject-matter  of  the  insurance ;  and  at  all  events  there  is 
great  force  in  the  argument  that  the  nature  of  that  interest 
should  be  stated.  But  in  the  case  now  before  us,  the  nature 
of  the  interest  of  the  parties  assured  in  the  cotton  does  not 
in  the  slighest  degree  vary  the  nature  of  the  risk.     Had  the 

(>)  14  Q.  B.,  634;  19  L.  J.  (Q.B),  («)  14  Q.  B.,  at  p.  669-  1^  L.  J. 
222.  (Q.B.)»  226. 
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policy  in  this  case  been  made  by  the  plaintiflf  in  the  very 
same  terms,  but  on  behalf  of  and  to  cover  the  interest  of 
Tatman  &  Co.,  the  owners  of  the  cotton,  the  underwriters 
would  have  had  tt)  pay  to  the  plaintiflf  the  sum  which  would 
idemnify  Tatman  &  Co.  for  any  damage  to  the  cotton  from 
the  perils  insured  against,  and  the  plaintiflf  would  have 
received  that  sum  for  the  benefit  of  Tatman  &  Co.  As  the 
facts  are,  the  persons  on  whose  behalf  the  insurance  is  made 
have  bound  themselves  to  pay  this  sum  to  Tatman  &  Co., 
and  the  defendant  is  required  to  pay  the  same  amount,  and 
under  precisely  the  same  circumstances,  to  the  plaintiflf,  but 
for  the  benefit,  not  of  Tatman  &  Co.,  but  of  the  parties  on 
behalf  of  whom  the  plaintiflf  made  the  assurance.  The  sub- 
ject-matter of  insurance,  viz.,  the  cotton,  is  fully  described, 
and  there  is  no  apparent  reason  which  would  make  it  Just  to 
require  the  nature  of  the  interest  to  be  described.  Still,  if 
there  were  a  series  of  decisions  determining  that  in  such  a 
case,  or  in  cases  analogous  to  it,  a  description  was  required 
beyond  what  would  seem  to  us  reasonable,  we  should  be 
unwilling  to  disturb  the  established  practice.  But  we  do 
not  find  any  such  decisions. 

43]  *In  Clover  V.  Black  C)  the  plaintiflf  had  lent  a  sum  of 
money  on  a  bottomry  bond,  whicn  is  set  out  in  the  case  at 
p.  1395.  By  the  condition,  if  the  ship  arrived  in  the  Thames, 
he  was  to  be  paid  his  loan  with  maritime  interest,  or  if  the 
ship  should  be  utterly  lost  on  the  voyage,  he  was  to  be  paid 
a  Just  and  proportionate  average  on  all  goods  belonging  to 
the  obligor  shipped  at  any  time  on  the  vessel,  and  not  un- 
avoidably lost.  The  plaintiflf  meant  to  insure  his  interest  in 
the  bond,  and  told  the  underwriters  so ;  but  by  a  blunder 
drew  up  the  policy  in  the  ordinary  form  of  a  policy  on 
goods  and  merchandise.  The  unaerwriters  were  uncon- 
scientious enough  to  contest  the  policy,  and  Lord  Mansfield 
very  reluctantly  decided  in  their  fayor.  But  it  seems  enough 
to  state  the  nature  of  the  plaintiflf  s  interest  to  show  that  the 
real  risk  intended  to  be,  but  not  described,  was  a  very 
diflferent  one  from  that  on  goods,  which  is  all  that  that  case 
decided. 

Lucena  v.  Cravfurd  (')  has  always  been  treated  as  de- 
ciding that,  though  profits  may  be  insured,  they  must  be 
described  as  such,  and  we  took  time  in  this  case,  princi- 
pally with  a  view  to  see  what  were  the  reasons  for  this  de- 
cision, and  whether  they  were  applicable  to  such  a  case  as 
the  present. 

We  cannot  find  the  reasons  stated  in  the  report  of  I^ncena 

(»)  3  Burr.,  1894.  («)  2  B.  «t  P.  (N.R.),  269. 
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V,  Cravfurd  (*),  but  in  the  first  case  of  Rovth  v.  Thomp- 
son (•),  in  whicn  similar  points  arose  soon  after,  Lord  Ellen- 
borough  states  them  thus,  at  p.  433 :  ''  Independently,  how- 
ever, of  the  difficulty  of  fixing  the  value,  and  supposing 
such  a  chance  insurable,  must  it  not  be  insured  specifically 
as  such  chance  ?  Must  not  the  interest  be  so  described  in 
the  policy  ?  Can  a  man  who  has  no  right,  legal  or  equitable, 
either  in  ship  or  freight  effect  an  insurance  on  either,  merely 
because  he  has  a  chance  that  some  collateral  benefit  may 
arise  to  him  if  the  ship  and  cargo  should  arrive  in  safety  ? 
The  declaration  must  aver  an  interest  in  the  subject  insured, 
and  that  interest  must  be  proved :  and  how  can  it  be  said 
that  these  captors  have  any  interest  either  in  this  ship  or 
freight,  when  the  ship  is  altogether  the  King's;  the  freight 
is  altogether  the  King's;  and  the  captors  have  no  interest 
in  either,  nor  other  concern  in  respect  to  the  same,  beyond  a 
mere  chance  that  the  *King  may  be  induced  to  ffive  [44 
them  something  out  of  the  produce  of  such  snip  and 
freight?" 

This  reasoning,  whether  binding  as  an  authority  or  not,  is 
clear  and  intelli^ble ;  but  it  seems  to  us  to  have  no  application 
to  such  a  case  as  the  present.  The  assured  here  had!^a  direct 
interest  in  the  safe  arrival  of  the  cotton :  not  in  any  way  a 
collateral  interest  in  something  else  after  the  cotton  arrived. 
It  was,  though  not  a  property  in  the  cotton,  an  interest  in 
the  cotton  created  and  evidenced  by  a  binding  legal  contract 
between  them  and  the  owners  of  that  cotton;  and  if  the 
mode  in  which  they  acquired  that  interest  had  been  stated 
in  the  policy,  it  would  nave  in  no  way  altered  the  effect  of 
the  defendant's  contract,  which  would  still  have  remained  a 
contract  to  indemnify  against  all  damage  sustained  by  the 
cotton  in  consequence  or  any  of  the  perils  insured  against. 
We  think,  therefore,  that  the  judgment  below  should  be 
affirmed. 

Judgiaent  affi/rmed. 

Solicitors  for  plaintiff :  Norris^  Aliens  &  Carter^  for  Simp- 
son &  Norths  Liverpool. 

Solicitors  for  defendant:  Gregory  &  Go, ^  for  HuU^  SUme 
&  Fletcher. 

(0  2  B.  A  p.  (N.R.),  269.  (»)  11  East,  428. 
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[Law  Reports,  1  Exchequer  Division,  44.] 
Dec.  6,  1876. 

West  v.  Baker. 

Mankruptey — Vesting  JEstate  of  Debtor  in  TVustee — ComponUon — AfmuUinff  Bank- 
Tupt^f^Right  to  set  off  Unliquidaied  Damages-— Bankrt^ptof  Act,  1869  (32  dt  88 
Viet.  c.  71),  M.  28,  81,  126. 

A  person  in  whom  the  estate  of  a  bankrupt  was,  on  the  annulling  of  the  bank- 
ruptcy, vested  under  s.  81,  of  the  Bankruptcy  Act,  1869,  having  sued  for  a  debt  due 
to  the  bankrupt,  the  defendant  pleaded  a  set-off,  by  way  of  mutual  credit  at  the  time 
of  the  bankruptcv,  between  the  defendant  and  the  bankrupt,  for  unliquidated  dam- 
ages provable  in  bankruptcy,  and  which  would  have  been  provable  agaust  the  bank- 
rupt had  the  proceedings  in  bankruptcy  continued  against  him.     On  demurrer: 

Heldj  that  the  plea  was  good,  as  the  vesting  order  vested  the  property  of  the 
bankrupt  in  the  plaintiff,  subject  to  the  right  to  set  off  debts  which  would  have  been 
provable  in  the  bankruptcy. 

Declaration,  that  the  plaintiflf,  the  person  duly  ap- 
pointed by  an  order  of  the  Court  of  Bankruptcy,  bearing 
451  date  the  6th  of  *April,  1871,  by  virtue  of  which  order, 
and  of  the  81st  section  of  the  Bankruptcy  Act,  1869,  the  prop- 
erty of  one  James  West,  including  the  causes  of  action 
hereinafter  mentioned,  became  and  was  duly  vested  in  the 
plaintiff  (James  West  having  been  duly  adjudicated  a  bank- 
rupt according  to  the  provisions  of  the  act,  and  the  bank- 
ruptcy having  been  afterwards,  to  wit,  on  the  6th  of  April, 
1871,  duly  annulled  by  order  of  the  Court  of  Bankruptcy,  and 
in  pursuance  of  the  provisions  of  the  act),  sued  the  defendant 
for  money  payable  by  the  defendant  to  the  plaintiff,  as  such 
person  duly  appointed  as  aforesaid,  for  work  and  labor  done 
and  materials  provided  by  James  West,  as  a  builder  and 
otherwise,  before  he  became  bankrupt,  for  the  defendant,  at 
his  request,  and  on  accounts  then  stated  between  the  defen- 
dant and  James  West,  and  on  accounts  stated  between  the 
Slaintiff  as  such  person  duly  appointed  as  aforesaid  and  the 
efendant. 

Fourth  plea,  that  before  the  6th  of  April,  1871,  and  before 
the  property  of  James  West  became  and  was  duly  vested  in 
the  plaintiff  as  alleged,  and  before  James  West  had  been 
duly  adjudicated  a  bankrupt,  and  before  and  at  the  com- 
mencement of  this  suit,  James  West  was,  and  still,  is, 
indebted  to  the  defendant  for  debts  due  by  him  to  the  de- 
fendant and  for  damages  provable  in  bankruptcy  by  the 
defendant  against  him ;  and  that  before  and  at  the  com- 
mencement of  this  suit,  there  was,  and  still  is,  a  mutual 
debt  and  credit  between  James  West  and  the  defendant,  in 
an  amount  equal  to  the  plaintiff's  claim  and  of  the  alleged 
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debt  due  and  owing  from  the  defendant  to  the  plaintiff  in 
respect  of  a  debt  due  from  James  West  to  the  defendant, 
and  damages  provable  in  bankruptcy  by  the  defendant 
against  James  West,  and  that  the  debt  and  the  damages 
aforesaid  would  be  provable  against  the  estate  of  James 
West,  had  he  still  continued  to  be  a  bankrupt,-  and  the  de- 
fendant would  be  entitled  to  set  oflf  the  same  against  such 
estate  had  the  assignee  in  bankruptcy  of  James  West  now 
sued  the  defendant,  and  the  defendant  is  willing  to  set  oflf 
and  sets  oflf  the  amount  of  the  debt  and  damages  to  an 
amount  equal  to  the  plaintiflf  s  claim  in  respect  of  tne  matter 
herein  pleaded  to. 

Demurrer  and  joinder. 

Maiden^  for  the  plaintiflf :  The  plea  is  bad,  as  a  set-oflf 
for  *unliciuidated  damages  can  only  he  pleaded  in  bank-  [46 
ruptcy.  The  substance  of  the  plea  is,  that  if  the  bankruptcy 
had  gone  on,  the  defendant  would  have  been  entitled  to  set 
oflf  this  claim,  but  to  this  the  fact  that  the  bankruptcy  has 
been  annulled  is  a  complete  answer.  The  bankruptcy  has 
been  annulled  in  accordance  with  the  terms  of  the  compo- 
sition entered  into  between  the  bankrupt  and  the  creditors. 

Boddam^  for  the  defendant:  The  plaintiflf  s  sole  right  to 
sue  is  founded  on  the  order  in  bankruptcy,  which  vested 
the  bankrupt's  estate  in  him  under  the  Bankruptcy  Act, 
1869,  s.  81,  and  he  cannot  at  the  same  time  say  that  his 
rights  arise  from  the  bankruptcy,  and  yet  are  independent 
of  it,  as  they  must  be  if  the  contention  that  this  set-oflf  is 
not  available  is  right.  The  bankruptcy,  as  pointed  out  in 
the  note  to  s.  81  of  the  act,  in  Williams's  Bankruptcy,  is 
not  so  much  annulled  as  superseded,  as  the  proceedings 
remain  under  the  control  of  the  Court  of  Bankruptcy,  fi, 
however,  the  plaintiflf  claims,  not  under  the  vesting  order, 
but  under  the  terms  of  the  composition,  that  would  be  a 
matter  for  reply  ('). 

Maiden^  in  reply :  If  there  are  any  conditions  in  the  com- 
position deed  favorable  to  the  defendant,  he  should  have  set 
them  out  in  the  plea. 

Kelly,  C.B.:  I  think  that  the  defendant  is  entitled  to 
judgment.  When  we  look  to  the  provisions  of  the  Bank- 
ruptcy Act  we  find  it  is  defective  in  this  respect,  that  it  does 
not  provide  for  a  case  like  the  present.  In  the  28th  section 
we  nnd  the  power  given  which  has  been  exercised  in  this 
case,  and  under  which  the  bankruptcy  has  been  annulled. 
There  has  been  a  meeting  of  creditors,  and  a  general  scheme 
of  settlement  has  been  agreed  on  and  received  the  approval 

(')  The  composition  deed  was  produced  in  court. 
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of  the  coart,  and  one  of  the  terms  of  the  settlement  is  that 
the  bankruptcy  should  be  annulled.  The  whole  estate  of 
the  bankrupt  was  undisposed  of ;  and  the  court  has  power 
under  the  81st  section,  m  the  case  of  an  adjudication  being 
annulled,  to  order  that  the  property  of  the  debtor  shall  vest 
in  such  person  as  the  court  may  appoint,  or,  in  default  of 
such  appointment,  revert  to  the  bankrupt.  This  latter  has 
47]  not  been  *done;  but  the  court  has  transferred  the 
whole  estate  of  the  bankrupt  to  the  plaintiff,  no  doubt  in 
consideration  of  the  plaintifr  having  guaranteed  a  dividend 
of  7s.  Qd.  in  the  pound.  Does  this  transfer  entitle  the  plain- 
tiff to  recover  debts  freed  from  the  right  of  the  debtor  to  set 
off  such  claims  as  the  present?  I  think  not;  because  in 
bankruptcy  the  debtor  could  have  set  off  this  verv  claim ; 
and  if  the  court  has  transferred  to  the  plaintiff  all  the  au- 
thority itself  had,  that  was  to  sue  the  defendant  subject  to 
the  right  to  set  off  not  only  any  specific  sum,  but  any  claim 
to  unliquidated  damages  provable  under  bankruptcy.  If 
this  were  otherwise,  much  injustice  would  be  done.  I  ap- 
prehend the  substance  of  the  clauses  of  the  act  is,  that  what 
passed  to  the  plaintiff  was  a  right  to  receive  debts,  but  sub- 
ject to  the  right  to  set  off  counter  claims  whether  of  specific 
sums  or  of  unliquidated  damages  provable  in  bankruptcy. 

Cleasby,  B.  :  1  think,  if  the  whole  of  the  28th  section  is 
considered,  it  is  tolerably  clear  that  the  conclusion  arrived 
at  is  right.  The  question  is,  whether  the  effect  of  the  28th 
section  was  to  alter  the  status  of  the  defendant  because  of 
the  substitution  of  a  scheme  of  settlement  for  the  bank- 
ruptcy. On  looking  at  the  section  the  effect  appears  to  be 
that,  instead  of  the  trustee  dealing  with  the  estate,  the 
creditors  shall  be  at  liberty  to  accept  a  composition.  This, 
though  accompanied  by  the  annulling  the  bankruptcy,  does 
not  take  the  njatter  out  of  the  Bankruptcy  Court,  so  as  to 
prevent  the  general  rules  of  bankruptcy  applying,  or  alter 
the  position  of  the  parties  except  so  far  as  it  may  be  altered 
by  the  agreement  they  have  come  to  to  take  the  composition 
instead  of  the  estate*  By  s.  28  the  provisions  of  a  compo- 
sition or  general  scheme  made  in  pursuance  of  the  act  may 
be  enforced  by  the  court  in  a  summary  manner,  and  are  to 
be  binding  on  all  the  creditors  so  far  as  relates  to  any  debts 
due  to  .them  and  provable  under  the  Bankruptcy  Act. 
That  clearly  shows  that  the  Bankruptcy  Court  still  retains 
the  scheme  under,  its  control,  and  therefore  it  is  subject  to 
the  ordinary  rules  of  that  court  as  to  set-off. 

Pollock,  B.  :  The  only  question  is  the  sense  in  which  the 
word  "annulled"  is  used.     Before  this  act  there  were  two 
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modes  *of  proceeding  open,  either  to  go  on  under  the  [48 
bankruptcy,  or  to  annul  the  proceedings  altogether.  Now, 
however,  tnere  is  an  intermediate  course  by  which  the  con- 
trol of  the  court  is  retained,  and  the  annulling  of  the  bank- 
ruptcy only  means  that  there  shall  be  no  adjudication  of 
bankruptcy  in  the  ordinary  way,  but  the  proceedings  shall 
be  moulded  on  the  terms  of  the  composition,  under  the 
direction  of  the  court. 

I  think,  therefore,  with  my  Lord  and  my  Brother  Cleasby 
that  the  defendant  is  entitled  to  judgment. 

JudgTjfient  for  the  dtfendarU. 

Solicitors  for  plaintiff :  Risley  &  Woker. 
Solicitors  for  defendant :  Hooinson  &  Preston. 


[Law  Reports,  1  Exchequer  Division,  48.] 

Nov.  20,  1876. 

OSBORNB  V.    HOMBUEG. 

Action  m  Suptrvor   Cmirt — Claim  reduced  by  Payment  hdov)  £60 — Payment  after 
Actum  brought-^Caunty  Court  Act,  1867  (80  d:  81  Viet.  e.  142),  t.  7. 

The  power  eiven  to  a  defendant  under  the  County  Court  Act,  1867,  to  apply  to 
have  a  case  tried  in  a  county  court  where  the  claim  indorsed  on  the  writ  exceeds 
£50,  but  such  claim  has  been  reduced  by  payment  to  a  sum  not  exceeding  £60,  does 
not  apply  where  the  payment  is  made  after  action. 

The  plaintiff  issued  a  writ  in  this  court  against  the  de- 
fendant for  £66  18^.  The  defendant,  admitting  that  he  was 
indebted  to  the  plaintiff  to  the  amount  of  £43,  applied  first 
of  all  at  Chambers  to  have  the  action  stayed  on  payment  of 
that  sum,  but  as  the  sufficiency  of.  the  amount  was  disputed, 
no  order  was  made.  The  defendant  then  applied  for  and 
obtained  an  order  that  on  payment  of  £43  at  once  to  the 
plaintiff  the  action  should  be  remitted  to  a  county  court, 
under  s.  7  of  the  County  Court  Act,  1867  (30  &  31  Vict. 
c.  142),  which  enacts  that,  ''  Where  in  any  action  of  contract 
brought  or  commenced  in  any  of  Her  Majesty's  Superior 
Courts  of  Common  Law  the  claim  indorsed  on  the  writ  does 
not  exceed  fifty  pounds,  or  where  such  claim,  though  it 
originally  exceeded  fifty  pounds,  is  reduced  by  payment, 
admitted  set-off,  or  otherwise,  to  a  sum  not  exceeding  fifty 
pounds,  it  shall  be  lawful  for  the  defendant  in  the  action 
within  eight  days  from  the  day  upon  which  the  *writ  [49 
shall  have  been  served  upon  him,  if  the  whole  or  part  of 
the  demand  of  the  plaintiff  be  contested,  to  apply  to  a 
judge  at  Chambers  for  a  summons  to  the  plaintiff  to  show 

15  Eng.  Rep.  38 
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cause  why  such  action  should  not  be  tried  in  the  County 
Court,  or  one  of  the  County  Courts,  in  which  the  action 
might  have  been  commenced ;  and  on  the  hearing  of  such 
summons  the  judge  shall,  unless  there  be  good  cause  to  the 
contrary,  order  such  action  to  be  tried  accordingly." 

A  rule  having  been  obtained  to  rescind  this  order. 

Murphy^  Q.C.,  showed  cause:  The  order  was  right. 
The  statute  was  meant  to  enlarge  the  power  given  by  19  & 
20  Vict.  c.  108,  s.  24,  so  that  where  the  sum  really  in  dis- 
pute is  less  than  £50  the  matter  may  be  taken  to  a  county 
court.  The  words  of  the  former  statute  were,  ''Where  in 
any  action  the  debt  or  demand  claimed  consists  of  a  bal- 
ance not  exceeding  £60,  after  an  admitted  set-oflf  of  any 
debt  or  demand  claimed  by  the  defendant  from  the  plain- 
tiflf."  The  present  statute  goes  further  and  gives  the  de- 
fendant an  opportunity  of  acknowledging  part  of  plaintiffs 
claim,  provided  he  does  so  promptly  and  before  any  ex- 
pense is  incurred  about  the  pleadings. 

Kingsford^  in  support  of  the  rule :  Walesby  v.  OouL- 
stonQ)  shows  that  under  19  &  20  Vict.  c.  108,  s.  24,  "ad- 
mitted set-oflf"  must  mean  admitted  before  action,  so  here 
the  claim  indorsed  on  the  writ  is  the  claim  at  the  time  of 
action,  and  since  that  is  over  £60  the  plaintiff  is  entitled  to 
sue  in  the  Superior  Court.  [He  referred  also  to  Avards  v. 
JihodesC).] 

Per  Curiam  (Cleasby,  roUock  and  Amphlett,  BB.). 
The  payment,  which  is  to  have  the  eflfect  of  reducing  the 
original  claim  below  £60,  must  have  been  made  before  ac- 
tion.   The  order  is  therefore  wrong,  and  must  be  rescinded. 

Jitde  absolute. 
Solicitor  for  plaintiff :   TT.  EUy, 
Solicitor  for  defendant :  E,  D.  Lewis. 

0)  Law  Rep.,  1  C.  P.,  667.  («)  8  Ex.,  812;  22  L.  J.  (Ex.),  106. 
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*The  M.  Moxham.     (7151.)  [43 

Damage — Damage  done  to  Pier  gituate  in  Country  of  a  foreign  State — Law  of  the  Flag, 


An  English  joint  stock  company,  possessed  of  a  pier  at  M.,  in  Spain,  instituted  a 

anse  of  damage  against  an  English  steamship,  which,  it  was  alleged,  had,  by  reason 

of  the  negU^ence  of  those  in  charge  of  her,  come  into  collision  with  and  damaged 


the  pier.  Tne  owners  of  the  steamship  iiled  an  answer,  and  therein  alleged  inter  alia 
that  the  pier  formed  part  of  the  land  of  Spain,  and  that  by  the  law  of  Spain  the 
master  and  mariners  were  alone  answerable  for  the  damage  caused  by  the  negligent 
navigation  of  the  ship. 

On  motion  to  reject  this  portion  of  the  answer  : 

Held,  that  the  law  of  Spain  was  not  applicable  to  the  circumstances  of  the  case, 
and  that  so  much  of  the  answer  as  pleaded  that  law  must  be  struck  out. 

This  was  a  cause  of  damage  instituted  on  behalf  of  the 
Marbella  Iron  Ore  Co.,  Limited,  against  the  English  steam- 
ship M.  Moxham  and  her  freight  in  the  sum  of  £2,600. 
The  suit  was  *brought  for  the  recovery  of  damage  sus-  [44 
tained  in  consequence  of  the  M.  Moxham  having  come  into 
collision  with  a  pier  possessed  by  the  plaintiffs  at  Marbella,  in 
Spain.  An  appearance  was  entered  on  behalf  of  the  owners 
of  the  M.  Moxliam  on  the  21st  of  January,  1875,  and  the 
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M.  Moxham  having  been  arrested  in  the  suit,  bail  to  answer 
judgment  was  put  m  in  the  sum  of  £1,800. 

The  petition,  as  amended,  alleged  in  substance  as  follows  : 

"1.  The  plaintiflfs  are  the  Marbella  Iron  Ore  Company, 
Limited,  an  English  joint  stock  companjr  established  under 
the  Companies  Act,  1862,  and  the  acts  .incorporated  there- 
with, for  the  purpose,  among  other  things,  of  exporting  ore 
from  Marbella,  m  the  country  of  Spain,  to  England  and 
other  places.  The  offices  of  the  company  are  at  No.  1 
Crown  Buildings,  Queen  Victoria  Street,  in  the  city  of  Lon- 
don. The  plaintiffs  were,  at  the  time  of  the  grievances 
hereinafter  mentioned,  possessed  of  a  pier  situate  at  Mar- 
bella afore^d,  for  the  purpose  of  shipping  iron  ore  on 
board  ships. 

"2.  About  8.30  a.m.  on  the  6th  day  of  October,  1874,  the 
steamship  M.  Moxham  came  to  Marbella  for  the  purpose  of 
loading  iron  ore  from  the  said  pier  of  the  plaintiffs.  There 
was  scarcely  any  wind  at  the  time,  and  the  sea  was  per- 
fectly smooth,,  and  there  was  no  current. 

''3.  Those  on  board  the  M.  Moxham,  instead  of  keeping 
clear  of  the  pier,  as  they  could  and  might  easily  have  done, 
so  negligently  navigated  the  said  steamship  that  she  ap- 
proached and  came  into  violent  collision  with  the  said  pier 
and  carried  away  the  whole  of  the  head  of  the  said  pier, 
causing  enormous  damage  to  it,  and  throwing  several  trucks 
laden  with  iron  ore  into  the  sea. 

''4.  The  aforesaid  collision  and  the  damages  consequent 
thereon  were  occasioned  by  the  negligence  and  improper 
navigation  of  those  on  board  the  M.  Moxham." 

On  behalf  of  the  defendants  an  answer  was  filed,  which, 
as  subsequently  amended,  after  denying  that  the  plaintiffs 
were  possessed  of  the  pier,  and  alleging  in  substance  that 
the  court  had  no  jurisdiction  to  entertain  the  suit,  that  the 
collision  was  not  caused  by  the  negligence  of  the  M.  Mox- 
ham, but  was  an  inevitable  accident,  and  that  no  injury 
would  have  happened  to  the  pier  if  it  had  been  in  a  sufficient 
state  of  repair,  proceeded,  in  the  4th  paragraph,  substan- 
tially as  follows  : 

"4-  The  defendants  further  say  that  the  said  alleged  collis- 
ion happened  within  the  territory  and  jurisdiction  of  Spain, 
and  that  the  said  pier,  at  the  time  of  the  said  collision,  was 
annexed  to  and  formed  part  of  the  land  of  Spain  ;  and  that  if 
the  said  collision  was  occasioned  by  any  negligence  or  im- 
proper navigation  of  those  on  board  the  M.  Moxham,  it  was 
solely  occasioned  by  the  negligence  of  the  master  or  mariners 
of  the  M.  Moxham,  and  not  by  the  defendants  or  any  of 
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them ;  and  that  bj^  the  law  of  Spain  in  force  at  the  time 
and  place  of  the  said  collision,  the  master  and  mariners  of 
the  snip,  and  not  the  ship  or  her  owners,  are  liable  in  dam- 
ages in  respect  of  a  collision  occasioned  as  in  the  petition 
alleged ;  *and  by  such  law  neither  the  M.  Moxham,  nor  [45 
the  defendants,  nor  any  of  them,  are  or  is  liable  in  respect 
of  the  damages  proceeded  for  in  this  cause." 

On  the  8th  of  July  the  solicitors  for  the  plaintiffs  gave 
notice  that  they  should  by  counsel  move  the  judge  in  court 
for  leave  to  strike  out  so  much  of  the  answer  as  aUeged  that 
the  court  had  no  jurisdiction  to  entertain  the  suit,  and  also 
art.  4  of  the  said  answer.  An  affidavit  was  brought  in  sup- 
port of  the  motion  in  which  one  of  the  firm  pi  solicitors 
retained  for  the  plaintiffs  alleged  inter  alia  as  follows : 

"A  few  days  after  the  collision  the  M.  Moxham  was  ar- 
rested by  process  issuing  out  of  the  proper  tribunal  in  Spain. 
At  the  time  of  the  collision  the  M.  Moxham  was  under 
charter,  and  upon  the  vessel  being  arrested,  the  defendants 
communicated  with  the  plaintiffs  with  a  view  to  procure  the 
release  of  the  ship,  and  thereupon,  in  order  to  obtain  the 
said  release,  an  agreement  was  made  between  the  plaintiffs 
and  defendants,  and  also  between  the  plaintiffs  and  the  cap- 
tain of  the  M.  Moxham,  at  his  reo  uest  and  with  the  author- 
ity of  the  defendants,  that  the  saia  vessel  should  be  released 
and  that  the  liability  of  the  defendants  for  the  alleged  negli- 
gence of  the  ship  should  be  determined  by  proceedings  in 
the  English  courts.  Upon  the  faith  of  these  agreements 
the  M.  Moxham  was  released  and  was  allowed  to  be  loaded, 
and  sailed  for  England  for  the  benefit  of  the  owners  and 
charterers." 

July  27.  Butt^  Q.C.,  and  Benjamin^  Q.C.  {Johnstone 
with  them),  on  behalf  of  the  plaintiffs,  moved  in  the  terms 
of  the  notice  of  motion.  They  argued  in  support  of  the 
jurisdiction  of  the  court,  and  referred  to  the  following  au- 
thorities :  Mostyn  v.  Fabrigas{') ;  Doulson  v.  Matthews  (*) ; 
24  Vict.  c.  10,  s.  2 ;  The  UhlaO  K 

Watkin  Williams^  Q.C.,  J.  C.  Mathew,  and  K  C.  Clarkson 
appeared  for  the  defendants,  and  on  the  counsel  for  the 

Siaintiffs  concluding  their  argument  on  the  question  of  juris- 
iction,  stated  to  the  court  that  they  were  not  prepared,  in 
view  of  the  agreement  entered  into  at  Marbella  with  respect 
to  the  release  of  the  M.  Moxham,  to  support  the  objection 
they  had  taken  to  the  jurisdiction  of  the  court. 

0)  lCowp.,161;  1  Sm.L.  0.668, 7th  ed.        (*)  See  also    T/u  Merle,  2  Asp.   Mar. 
(»)  4  T.  R.,  608.  Law  Gas.,  402. 

(>)  Law  Rep.,  2  A.  <fr  £.,  29,  n. 
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SiE  Robert  Phillmore  :  The  inclination  of  my  mind, 
subject  to  any  argument  on  the  point  I  might  have  heard 
from  the  counsel  of  the  defendants  is,  that  the  court  has 
46]  jurisdiction  over  *the  case.  In  these  circumstances  I 
shall  treat  the  case  not  as  coming  before  me  by  consent,  but 
as  one  within  the  ordinary  jurisdiction  I  possess  to  entertain 
suits  arising  out  of  collisions  in  foreign  waters  where  no  cir- 
cumstance Dy  which  such  jurisdiction  might  be  ousted  has 
been  brought  to  my  notice. 

Butt^  Q.C.,  and  Benjamin^  Q.C.:  The  question  of  juris- 
diction having  been  settled,  the  only  point  remaining  to  be 
argued  is  as  to  the  admissibility  of  the  4th  paragraph  of  the 
answer.  Now  the  4th  paragraph  sets  up  the  law  of  Spain  as 
the  law  by  which  the  case  is  triable  and  in  effect  alleges  that 
not  the  defendants — the  owners  of  the  ship  doing  damage — 
but  other  persons,  are  liable  for  the  maritime  tort  in  respect  of 
which  the  suit  is  brought.  It  is  submitted  on  the  part  of  the 
plaintiffs  that  the  lex  jori^  which  is  also  the  law  of  the  flag, 
must  govern  the  case,  and  that  therefore  all  reference  to  the 
law  of  Spain,  or  any  law  other  than  English  law,  is  clearly 
irrelevant.  On  this  the  case  of  The  HcMey  (")  is  the  ruling 
authority,  and  is  strictly  in  point  with  the  present  case. 
The  plaintiffs  also  rely  on  the  case  of  Scott  v.  Seymour  (•),  for 
although  it  may  be  said  that  the  majority  of  the  court  there 
only  decided  that  in  matters  of  procedure  the  lex  fori  was 
the  law  to  be  applied,  yet  the  judgment  of  Wightman,  J., 
certainly  puts  the  question  on  higher  grounds,  holding  that 
it  would  be  wrong  to  apply  the  foreign  law  in  a  case  between 
two  British  subjects  where,  if  the  lex  fori  were  not  to  sup- 
ply the  governing  rule,  the  plaintiff  would  be  defrauded  of 
a  right  recognized  by  the  laws  of  England. 

[Sir  Robert  Phillimore  referred  to  Messina  v.  Petro- 
cocchi7io{*),] 

The  Central  Criminal  Court  has  within  the  last  forty  years 
taken  cognizance  of  a  charge  of  murder  arising  out  oi  a  duel 
fought  at  Bologne,  in  Prance,  and  quite  recently  in  JRe^.  v. 
A7iaerson{*),  it  has  been  distinctly  laid  down  that  cnme^ 
committed  on  board  a  British  ship  in  a  foreign  navigable 
river  are  within  the  admiralty  criminal  jurisdiction.  The 
47]  case  of  The  *Halley{^)  may  really  be  taken  to  be  an 
authority  that  where  a  maritime  tort  has  been  committed 
a  ship-owner  is  to  be  held  in  relation  to  the  acts  of  the  mas- 
ter, his  servant,  to  be  bound  by  the  law  of  the  flag.  If,  how- 
ever, it  be  said  that  there  is  no  actual  decision  that  in  cases 

(»)  Law  Rep.,  2  A.  di  E.,  3  ;  Law  Rep.,        (»)  Law  Rep.,  4  P.  C,  144. 
2  P.  C,  193.  {*)  Law  Rep.,  1  C.  C,  161. 

(*)  1  H.  &  C,  219;  82  L.  J.  (Ex.),  61. 
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of  tort  the  law  of  the  flag  must  govern,  yet  it  cannot  be  de- 
nied, since  the  decision  in  Lloyd  v.  Ouib€rt{^\  that  in  cases 
of  contract  the  rights  conferred  on  the  ship-owner  by  the  law 
of  the  flag  are  the  only  rights  which  can  be  recognized  in  the 
absence  of  any  express  stipulation  to  the  contrary.  If,  then, 
we  find  that  in  criminal  cases' it  has  also  been  decided  that 
the  responsibilities  of  the  master  and  crew  of  an  English 
ship,  even  when  within  a  foreign  navigable  river,  are  those 
imposed  on  them  by  the  law  of  England,  Reg.  v.  ATider- 
son{*)y  surely  the  same  considerations  must  apply  in  cases 
where  a  tort  has  been  committed,  and  it  must  follow  that 
the  law  of  England,  as  the  law  of  the  flag,  governs  the  rights 
and  liabilities  of  the  ship-owner,  whenever  reparation  at  the 
suit  of  an  English  company  is  sought  for  damage  commit- 
ted by  the  mast^jr  of  an  English  ship  within  the  jurisdiction 
of  the  Court  of  Admiralty. 

Waikin  Williams,  Q.C.,  and  J.  0.  Mathew:  The  defen- 
dants can  only  be  held  liable  for  an  act  which  would  be  held 
wrongful  bv  the  law  of  the  country  in  which  it  was  com- 
mitted. The  case  of  The  Halley  (*)  is  the  converse  of  the 
present  case,  and  the  decision  there  only  lays  down  this 
proposition,  that  if  a  defendant  is  sued  here  for  a  tort  com- 
mitted abroad  it  is  not  enough  to  entitle  the  plaintiff  to 
succeed  that  a  liability  according  to  foreign  law  should  be 
proved,  but  that  it  is  also  necessary  to  show  that  a  liability 
recognized  by  English  law  was  created  bv  the  commission 
of  the  act  in  question.  Here  the  Englisn  law  if  applied, 
would  not  lessen  the  liabilities  of  the  ship-owner,  but  would 
create  a  new  obligation  unknown  to  the  law  of  the  place 
where  the  tort  was  committed.  Indeed  it  is  a  mistake  to 
suppose  that  the  case  of  The  Halley  (')  affords  any  support 
to  the  contention  that  a  defendant  accused  of  a  wrongful 
act  before  the  courts  here  is  to  be  deprived  of  any  benefit 
he  might  have  gained  by  having  his  rights  tried  by  the  law 
of  the  country  in  which  the  act  was  done.  In  fact,  the  case 
*if  rightly  examined  is  merely  an  illustration  of  the   [48 

1>rinciple laid  down  in  Lenoux  v.  Brown  {*)  that  the  English 
aw  of  procedure  will  restrict  the  rights  of  -the  party  suing 
to  those  recognized  by  English  law. 

.    [Sir   Robert  Phillimore  referred  to   Don   v.  Lipp- 
Tnan{^).] 
The  defendants  admit  that  in  the  present  case  the  lex 

(»)  6  B.  A  a,  60;  83  L.  J.  (Q.B.),  241 ;        (»)  Law  Rep..  2  A.  A  E.,  8;  Law  Rep., 
Law  Rep.,  1  Q.  B.,  1 16.  2  P.  C,  193. 

(<)  Law  Rep.,  1  C.  C,  161.  (•»)  12  C.  B.,  801 ;   22  L.  J.  (C.P.),  1. 

(»)  6  CI.  A  F..  1. 
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fori  must  be  applied,  but  the  Ux  fori  in  its  turn  adopts 
the  law  of  the  locality  of  the  act,  that  is,  Spanish  law,  as 
the  law  governing  the  substantial  rights  of  the  parties  to  the 
suit.  This  principle  has  been  acted  upon  in  cases  where 
questions  of  the  validity  of  Scotch  or  foreign  marriages  have 
come  before  the  courts. 

[Sir  Robert  Piiillimore  :  In  Balrymple  v.  Dalrymplei^) 
Lord  Stowell  said,  ''Here  the  law  of  England  withdraws 
altogether  and  leaves  the  legal  question  to  the  exclusive 
judgment  of  the  law  of  Scotland.^'  In  cases,  however,  of 
incestuous  marriages  and  others  where  an  attempt  has  been 
made  to  rely  on  principles  which  are  contrary  to  natural 
justice,  it  has  been  held  that  the  foreign  law  ought  not  to 
be  adopted  in  our  courts  (•).] 

It  cannot  be  that  the  plaintiffs  by  choosing  to  proceed  in 
this  country  can  convert  into  an  actionable  wrong  an  act 
for  the  consequences  of  which  the  defendants  would  not  be 
liable  by  the  law  of  Spain.  The  true  principle  is  laid  down 
in  Phitlips  V.  Eyre{^).  ''As  a  general  rule,  in  order  to 
found  a  suit  in  England  for  a  wrong  alleged  to  have  been 
committed  abroad,  two  conditions  must  be  fulfilled  :  First, 
the  wrong  must  be  of  such  a  character  that  it  would  have 
been  actionable  if  committed  in  England.  .  .  Secondly,  the 
act  must  not  have  been  justifiable  by  the  law  of  the  place 
where  it  was  done:"  PhiUips  v.  Eyre{%  The  case  of 
Dobree  v.  Napier  (*),  is  also  an  authority  that  the  defen- 
dants, not  being  liable  by  the  Spanish  law,  cannot  be  held 
liable  here.  The  defendants  have  relied  on  Lloyd  v.  Oui- 
hert  (•)  and  Reg.  v.  Anderson  C),  but  the  Court  of  Exchequer 
49]  Chamber  in  deciding  that  in  *  Lloyd  v.  Quibert  (•)  the 
governing  law  was  the  law  of  the  flag,  only  found  that  it 
was  the  intention  of  the  parties  to  be  bound  by  that  law, 
whilst  in  Reg.  v.  Andereon{!)  the  act  done  was  unlawful 
by  that  law  by  which,  in  other  respects,  the  crew  of  the 
ship  had  agreea  to  be  bound.  Moreover,  Reg.  v.  Anderson  (') 
is  not  so  analogous  to  the  present  case  as  Reg.  v.  Lesly{^\ 
where  an  impressment  in  Cnili  on  board  a  British  ship,  law- 
ful there,  was  held  by  Erie,  C.  J.,  and  the  Court  for  Crown 
Cases  Reserved,  to  be  no  ground  for  an  indictment  here : 
Phillips  V.  Eyre  ('). 

(')  2  Hagg.  Cons.,  at  p.  59.  (»)  2  Ring.  N.  C,  781. 

(«)  See  tiyde  v.  Hyde,  Law  Rep.,  1  P.  A  (•)  6  B.  A  S.,  60;  88  L.  J.  (Q.B.),  241 ; 

M.,  130.  Law  Rep.,  1  Q.  B.,  116. 

(«)  Law  Rep.,  6  Q.  B.,  1.  O  Law  Rep.,  1  C.  C,  161. 

(*)  Law  Rep.,  6  Q.  B.,  at  p.   28;  see  (»)  Beir8Cr.C.,220;  29  L. J.  (M.C.X  97. 

also  notes  to  Mottyn  v.  FabrigM,  1  Sm.  (*)  Law  Rep.,  6  Q.  B.,  at  p.  29. 
L.  C,  658,  7th  ed. 
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[Sir  Rorert  Phillimore  :  Have  you  considered  what 
would  be  involved  in  the  proposition  that  the  ship  proceeded 
against  in  this  case  was  part  of  the  territory  of  England?] 

If  it  was  held  as  a  consequence  that  the  law  of  the  flag 
must  govern,  the  liability  in  each  case  would  inconveniently 
vary  according  to  the  nationality  of  the  ship  doing  damage. 
It  is  true  the  parties  here  are  British  subjects,  but  the  plain- 
tiffs owe  temporary  allegiance  to  Spain,  and  with  respect  to 
the  wrong  they  have  committed  are  amenable  to  Spanish 
law.     [They  referred  to  General  Steam  Co.  v.  Ouillou  (*).] 

Benjamin^  Q.C.,  in  reply :  The  cause  of  action,  in  respect 
of  which  the  plaintiffs  are  proceeding,  is  the  negligent  navi- 
gation of  an  English  ship.  The  Industrie  ('),  whilst  the 
injury  done  to  the  pier  is  merely  a  consequence  of  such 
negligent  navigation.  This  being  so,  it  must  be  admitted, 
as  the  wrongful  act  was  done  upon  the  water  within  the 
jurisdiction  of  this  court  and  in  an  English  ship,  that  the 
liabilities  arising  from  the  commission  of  the  act  must  be 
those  imposed  by  English  law. 

July  29.  The  Court  directed  that  the  fourth  article 
should  be  reformed,  and  announced  that  it  would  deliver  a 
reasoned  judgment  after  the  vacation. 

Cur.  adv.  vuU. 

Nov.  2.  Sir  Robert  Phillimore  :  In  this  case  a  suit 
has  been  instituted  on  behalf  of  an  English  joint  stock  com- 
panjr  who  *are  possessed  of  a  pier  at  Marbella,  in  Spain,  [50 
against  the  steamship  M.  Moxham.  The  petition  alleges 
that  the  negligent  navigation  of  the  steamship  brought  her 
into  collision  with  the  pier  and  caused  great  damage  to  it. 
The  answer  denies  the  negligent  navigation,  and  says  that 
the  damage  was  the  result  of  inevitable  accident  or  of  the 
InsuflBcient  state  of  the.  pier,  and  further  pleads  in  the  4th 
article,  according  to  the  amendment  proposed  and  accepted 
at  the  hearing,  as  follows :  [His  Lordship  here  read  the  4th 
article  as  above  set  out.] 

The  article  has  been  objected  to  on  the  ground  that  the 
law  of  Spain  does  not  govern  the  question  which  is  to  be 
decided  according  to  the  law  of  England ;  and  the  objection 
to  the  jurisdiction  pleaded  in  the  former  article  of  the 
answer  having  been  withdrawn,  the  only  question  I  have 
now  to  determine  is,  whether  the  law  of  Spam  or  the  law  of 
England  is  to  be  applied  to  the  circumstances  of  the  case. 
The  damage  of  which  complaint  is  made  must  be  taken  to 
have  been  inflicted  by  a  JBritish  merchant  vessel  while  in 

(')  11  M.  &  W.,  877.  O  Law  Rep.,  8  A.  «fe  E.,  803. 

15  Eng.  Rep.  39 
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_^  ,ssr'>^  ^  ^  admiralty  jurisdiction  within  the  ebb 
•*•**!'  ^  cdiedde  upon  a  pier  in  the  territory  of  Spain, 
f -  '  <-  „:  iiiuT,  therefore,  was  done  from  the  merchant 
^  ^  ^ ^  ytt.  itnm£:h  the  object  injured  was  situate  oa  tlie 
'"^  '  *^^  defeodants  contend  that  in  the  circumstances 
^'^  fifr^  ^ *^  ^PPJy  ^h^  locsl  law  which,  as  they  allege, 
•  -^  "^Z'^sfci;  from  liability,  and  neither  the  lex  fori  nor 
.•x-«-T*^_/  '  r  under  which  the  ship,  if  improperly  navi- 
:-"  'r^,,-,:  iable  for  the  damage.     Various  cases  w^ere 

s'-'"^:     1^  )f  this  proposition.     Among  them  Dohree 

I  PhiUips  V.  Eyre  ('),  as  decided  in   the 


-  "^TBenci  ^^nd  in  the  Exchequer  Chamber;  but  tbe 
^,-^1.  ¥  ^^^^^j^^^^  ^as  in  great  measure  dependent  upon 
;-."*  *  *'^  ^^irrumstances  and  upon  the  powers  of  a  colonial 
T^  '^-^^Z^jje  IS  recognized  by  tnelaw  of  the  empire ;  and  in 
"•"^"^^"^^er  rase  the  alleged  tort  arose  out  of  an  act  of  an 
-•'  :  '^^"t^  foreign  state  acting,  as  the  court  held,  lawfully  in 
.4^.  — r  -  *      on  the  high  seas  of  a  vessel  breaking  the  blockade. 


"^^^S^refoT^  committing  no  trespass.     Both  cases  more- 

ain- 


ii  L-   ^^Lninz  npon  acts  of  state,  aflford  no  safe  analogy  u 
..'---'  '^Y-jj  the  court  could  rely.     Upon  behalf  *of  the  pi 
"'      "^^^^cases  were  especially  relied  upon  :  Reg.  v.  Ander- 
*  jjoyd  V.  Guibert  0) ;  and  The  Halley.  (*)    In  the 
which  related  to  a  charge  of  manslaughter  corn- 
ea board  an  English  vessel  within  a  French   river 
lie  tide  ebbed  and  flowed,  Bovill,  C.  J.,  said,  "  There 
^♦.r-r^-*   *^^l^l  that  the  place  where  the  offence  was  committed 
ii2v»      -^^Sn  the  territory  of  France,  and  that  the  prisoner 


^l^fore  subject  to  the  laws  of  France,  which   that 
rt^^^j^jit enforce  if  they  thought  fit;  but  at  the  same 


.^^^a^  also  within  a  British  merchant  vessel,  on  board 
1  as  a  part  of  the  crew,  and,  as  such,  he  must  be 


^hst    '«'*=^        Jjave  been  under  the  protection  of  the  British  law 

^^e^MM     ^^L    amenable  to  its  provisions."     And  in  this  view 

^#^    ^bJ^^^  judges  seem  to  have  concurred.     It  seems  hardly 

^^  4:^el^^V^"^torefer  to  other  cases,  but  I  would  observe  that 

-^f  Jjloyd  V.  Guibert  (*)  establishes  that,  in  a  case 

^t  the  responsibility  of  the  owner  of  a  vessel  for 

J^f  his  servants  is  governed  by  the  law  of  the  flag. 

^rard  to  The  Halley  (*),  I  think  it  unnecessary  to 

*:^  an  examination  of  that  case,  the  decision  in  which 

^  \-^  indirect  application ;  but  I  agree  with  the  counsel 

^^laintiffs  that  it  points  in  the  same  direction.    Upon 

^       *^       N  C .  781.  (*)  Law  Rep.,  1  Q.  B.,  1 15. 

^  ^^^Vp  ,'  *  Q-  B»  225 ;  6  Q.  B.,  1.         C)  Law  Rep.,  2  P.  C,  198. 
■^        «<3rr.,  1  C.  C,  161. 
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the  whole,  I  am  satisfied,  both  upon  principle  and  upon  the 
authority  of  precedents,  that  the  Spanish  law  is  not  appli- 
cable to  the  present  case,  and  that  the  4th  article  must  be 
reformed  by  striking  out  all  that  portion  which  pleads  the 
Spanish  law,  that  is,  all  the  words  after  the  words  "the 
land  of  Spain." 

Solicitors  for  plaintiflfs :  01  C.  Ellis  &  Co. 

Solicitors  for  defendants :  Parker  &  Clarke. 


See  14  Eng.  Rep.,  440  note  ;  Id.,  640 
note. 

The  laws  of  a  foreign  state  operate 
beyond  its  territorial  limits  only  ex 
eomiUUe.  The  courts  of  a  state  where 
the  laws  of  such  foreign  state  are 
songht  to  be  enforced,  will  use  a  sound 
discretion  as  to  the  extent  and  mode 
of  that  comity.  -They  will  not  permit 
their  tribunals  to  be  used  for  the  pur- 
pose of  affording  remedies  wliich  are 
denied  to  parties  in  the  jurisdiction  of 
the  state  that  enacted  the  law,  and 
which  tend  to  operate  with  hardship 
on  their  own  citizens  and  subjects. 

A  creditor  of  a  corporation,  created 
under  the  laws  of  Ohio,  filed  a  bill  to 
enforce  the  individual  liability  of  the 
stockholders  of  the  corporation.  The 
corporation  had  no  assets  in  this  state, 
and  none  of  its  stockholders  resided 
here.  The  bill  contained  no  recital  by 
what  remedial  process  the  individual 
liability  of  stockholders  is  enforced  in 
that  state.  Held,  that  comity  does  not 
require  the  courts  of  this  state,  in  the 
exercise  of  a  judicial  discretion,  to  give 


effect  here  to  the  statutes  of  that  state  : 
Rice  V.  Hosiery  Co.,  66  N.  H.,  114, 137- 
130;  Erichseni?.  Ne8mith,15Gray,221; 
Erichsen  v.  Nesmith,  4  Allen,  238; 
Erichsen  v.  Nesmith,  46  N.  H.,  871. 

A  non-resident  of  Canada  may  have 
an  order  of  arrest  or  an  attachment 
against  Smother  non-resident  or  his 
property  on  the  ground  that  he  is  about 
to  quit  Canada  with  an  intent  to  de- 
fraud :  Rogers  v.  Cutting,  Upper  Can. 
Q.  B.,  9  Chic.  Leg.  News,  256,  citing 
Blumenthal  v.  Solomon,  2  U.  C.  Pr. 
Rep.,  •SI ;  Romberg  v.  Steenbock,  1  id., 
200  ;  Brett  v.  Smith,  1  id.,  315  ;  Palmer 
V.  Riogers,  6  Local  Courts  Qaz.,  188; 
Ferry  v.  Ck>mstock,  6  Canada  Law  Jour. , 
O.S.,  285 ;  Jones  v.  Engo,  25  Upper 
Can.  Q.  B.,  594. 

Though  such  an  order  would  be  dis- 
charged if  the  defendant  show  he  was 
merely  in  Canada  on  some  temporary 
business,  intending  clearly  to  return  to 
his  own  country,  for  a  debt  contracted 
there:  Brett  v.  Smith,  1  Upper  Can. 
Pr.  Rep.,  815;  Frear  v.  Ferguson,  2 
Chambers  Re^.,  144. 
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[IS  Cox's  Criminal  Gases,  276.] 

COURT  FOR  CROWN  CASES  RESERVED. 

Nov.  22  and  28,  1876. 

(Before  Whiteside,  C.J.,  Palles,  C.B.,  Keogh,  J.,  Fitzgerald,  B.,  Deasy,  B    Moms,  J., 
Lawson,  J.,  Barry,  J.,  and  Dowse,  B.) 

275]  *Reo.  v.  McMahonC). 

Recevving  stolen  goodt — Eindence — Count  for  larcency — Jury  fotding  agamMi  the 
direction  of  the  judge —  Withdrawal  of  direction. 

Where  a  prisoner  was  indicted  for  larceny  of  certain  goods  and  also  for  receiving, 
and  the  evidence  against  her  consisted  of  the  fact  of  the  stolen  property  having  been 
found  concealed  on  her  person,  at  about  ten  o'clock  on  the  morning  after  thd  night 
on  which  the  goods  were  stolen,  and  the  prisoner  made  a  voluntary  statement  assert- 
ing she  had  found  the  foods,  the  judge  directed  the  jury  to  acouit  the  prisoner  on 
the  count  for  receiving,  out  the  jury,  notwithstanding,  acquitted  the  prisoner  on  the 
count  for  larceny,  but  convicted  her  of  receiving,  and  the  judge  did  not  insist  on  the 
direction  he  had  previously  given,  but  reserved  for  the  Court  for  Crown  Cases 
Reserved  the  question  as  to  whether  the  evidence  was  sufficient  in  law  to  sustain  the 
conviction  on  the  count  for  receiving,  it  was  held  per  curiam  (Whiteside,  C.J.,  dubi- 
tante)  that  the  evidence  was  sufficient  to  sustain  the  conviction. 

Held  also,  per  Dowse,  B.,  Lawson,  J.,  Morris,  J.,  Deasy,  B.,  fitzgerald,  B.,  Keogh, 
J.,  that  whetner  the  judge  withdrew  his  direction  as  to  the  count  for  receiving  or 
not,  the  evidence  bemg  sufficient  in  law  to  sustain  the  conviction,  the  conviction 
must  stand. 

Case  reserved  h^  O'Brien,  J.  The  prisoner  was  tried  at 
the  Summer  Assizes,  1875,  for  the  County  Limerick.  The 
first  count  of  the  indictment  charged  her  with  having  feloni- 
ously stolen  a  gold  chain,  a  bank  note,  and  certain  moneys, 
the  property  of  Patrick  Corbett ;  the  second  count  charged 
her  witn  having  feloniously  received  the  said  property, 
276]  knowing  the  same  *to  have  been  stolen.  The  evi- 
dence of  Patrick  Corbett  was  that  the  prisoner  had  been  in 
his  employment  before  November,  1873,  but  had  left  before 
that  date.  On  the  9th  of  November  he  left  his  house  at 
half-past  six.  There  was  a  door  from  his  hall  into  his  shop, 
in  the  shop  was  a  standing  desk,  and  in  it  some  money,  a 
one  pound  note  of  the  National  Bank,  half  a  sovereign,  and 
£3  105.  in  silver,  and  six  or  seven  sliillings-worth  of  post- 
age stamps,  the  money  was  loose  in  the  drawer  of  the  desk, 
and  the  desk  was  not  locked.     In  another  dirawer  of  the 

(')  Reported  by  Cecil  R.  Roche,  Esq.,  Barrister-at-Xiaw. 
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desk  he  had  a  gold  chain.  On  his  return  to  the  house  he 
found  his  desk  open,  and  all  the  money  in  it  taken  away 
and  also  the  gold  chain,  the  only  servant  in  the  house,  Ellen 
Sexton,  was  found  murdered.  About  ten  o'clock  on  the 
following  morning  the  prisoner  was  arrested,  and  on  being 
searched,  a  pound  note,  a  half  sovereign,  a  quantity  of  sil- 
ver, some  postage  stamps,  and  a  gold  chain,  were  found  con- 
cealed on  her  person  and  in  a  bundle  she  had  with  her.  Mr. 
Corbett  recognized  these  article  as  his.  To  one  of  the  con- 
stables who  arrested  her,  she  made  the  following  voluntary 
statement  after  being  cautioned :  "  The  money  in  my  bundle 
was  sent  to  me  by  my  friends  to  buy  clothes."  Subse- 
quently she  made  another  statement  to  the  following  effect  i 
*' Surely  to  God  and  the  Blessed  Virgin  nothing  could  be 
done  to  me,  as  I  found  the  money  in  the  bundle  on  the 
road,  when  I  was  going  to  the  chapel,  and  although  I  told 
you  that  my  friends  sent  the  money  to  release  my  clothes 
it  was  not  true,  as  I  did  not  know  what  to  say,  I  was  so 
much  frightened  and  puzzled."  At  the  close  of  the  pris- 
oner's defence,  the  learned  judge  charged  the  jury,  and 
explained  to  them  the  difference  between  the  two  counts  in 
the  indictment,  and  told  them  that  in  his  opinion  the  evi- 
dence in  the  case  was  not  sufficient  to  sustain  the  second 
count  (that  for  receiving),  or  to  convict  the  prisoner  on  that 
count,  and  that  the  case  of  the  Crown  against  the  prisoner 
should  rest  upon  the  ground,  that  she  stole  the  articles  in 
question  as  charged  in  the  first  count ;  he  accordingly  told 
the  jury  to  acquit  the  prisoner  on  the  second  count,  and  to 
consider  the  case  as  to  the  first  count.  The  jury  found  the 
prisoner  ''guilty"  on  the  second  count,  and  "not  guilty" 
on  the  first  count.  The  report  of  the  learned  judge  on  tnis 
matter  was  as  follows :  "Although  the  finding  of  the  jury 
upon  that  second  count  was  in  opposition  to  the  direction  I 
had  given  them  in  my  charge,  it  appeared  to  me,  upon 
further  consideration  ox  the  matter,  that  it  would  be  advisa- 
ble to  receive  and  enter  the  verdict  as  given  by  the  jury,  and 
not  to  insist  upon  the  direction  I  had  given  to  the  jury  as  to 
the  second  count,  but  to  reserve  for  the  consideration  of  the 
Court  for  Crown  Cases  Reserved,  any  question  as  to  the 
validity  of  that  verdict.  The  jury  having  been  then  called 
out,  came  into  court,  and  I  received  from  them  the  verdict 
they  gave,  finding  the  prisoner  guilty  on  the  second  count 
and  not  guilty  on  the  first.  I  received  that  verdict  without 
expressly  telling  the  jury  that  I  withdrew  the  former  direc- 
tion I  had  given  them,  but  I  submit  that  my  *reception  [277 
of  the  verdict  was  substantially  a  withdrawal  of  the  pre- 
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vious  direction,  even  though  my  opinion  as  to  the  sufficiency 
of  the  evidence  may  have  remained  the  same.  That  verdict 
was  thereupon  entered."  The  prisoner  was  sentenced  to 
five  years  penal  servitude.  The  following  questions  were 
put  to  this  court  by  the  learned  judge :  "  First,  whether  the 
evidence  in  the  case  was  sufficient  in  law  to  sustain  the  sec- 
ond count  and  the  finding  of  the  jury  thereon?  If  the 
court  should  be  of  opinion  that  the  evidence  was  not  suf- 
ficient in  law  for  that  purpose  then  the  verdict  and  convic- 
tion should  be  reversed.  Secondly,  supposing  the  evidence 
in  the  case  was  sufficient  in  law  for  that  purpose,  then 
whether  under  the  circumstances  I  have  stated,  the  verdict 
and  conviction  should  be  annulled  or  reversed  upon  the 
ground  that  the  finding  of  the  jury  on  that  second  count 
was  in  opposition  to  the  direction  1  had  previously  given 
them  in  my  charge,  from  which  direction  the  Crown  counsel 
did  not  express  any  dissent  until  after  it  was  stated  that  the 
jury  had  agreed  to  find  the  prisoner  guUty  on  that  count, 
or  whether  the  verdict  and  conviction  should  be  affirmed  ? " 
Michael  O  Loughlen  (with  him  Atkinson)^  for  the  pris- 
oner, having  commented  on  the  evidence,  contended  that  on 
the  first  question  there  was  no  evidence  to  sustain  a  convic- 
tion. Applying  the  maxim  De  minimis  non  curat  lex^ 
when  we  say  there  is  no  evidence  to  go  to  the  jury,  we  do 
not  mean  that  there  is  literally  none,  but  that  there  is  none 
which  ought  reasonably  to  satisfy  a  jury  that  the  fact  sought 
to  be  proved  is  established  {Jewell  v.  Parr^  113  C.  B.,  O.S., 
916).  The  Crown  consented  to  the  course  taken  by  the 
judge.  It  was  his  duty  to  determine  whether  there  was 
evidence  to  go  to  the  jury,  and  the  jury  were  bound  to  fol- 
low his  direction.  Hale  (2  PI.  Cr.  809)  thus  lays  it  down  % 
*'  But  what  if  a  jury  give  a  verdict  against  all  reason,  con- 
victing or  acquitting  a  person  indicted  against  evidence, 
what  shall  be  done  ?  I  say  if  a  jury  will  convict  a  man 
against  or  without  evidence,  and  against  the  direction  or 
opinion  of  the  court,  the  court  hath  this  salve  to  reprieve 
the  person  convicted  before  judgment  and  to  acquaint  the 
King  and  certify  for  his  pardon.  And  as  to  an  acquittal  of 
a  person  against  full  evidence,  it  is  likewise  certain  the  court 
may  send  them  back  again,  and  so  in  the  former  case  to 
consider  better  of  it  before  they  record  their  verdict ;  but  if 
they  are  peremptory  in  it,  and  stand  to  their  verdiv-^l,  the 
court  must  take  their  verdict  and  record  it,  but  may  respite 
judgment  upon  the  acquittal."  The  mere  possession  of 
stolen  property  is  evidence  ^rma /ac/d  not  of  receiving  but 
of  stealing  {liey.  v.  Oddy,  2  Den.  C.  C,  273 ;  per  Alderson, 
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B.,  Reg.  v.  Dmsley,  6  Car.  &  P„  899 ;  Reg,  v.  Smith,  1 
Dears.  C.  C,  494 ;  Reg,  v.  Langmead^  Leigh  &  Cave  C.  C., 
427;  Reg,  v.  Byrne,  L  Rep.,  4  C.  L.,  68 ;  Reg,  v.  Perkins, 
1  Den.  &  P.,  459,  6  Cox  C.  C,  664 ;  Reg.  v.  Coogins,  12  Cox 
C.  C,  517).  As  to  the  amount  of  evidence  necessary  to  sub- 
mit to  the  jury  :  "  Fonnerlj?^  it  used  to  be  held  that  if  there 
was  what  was  called  a  scintilla  of  evidence  in  support  of  a 
case,  the  judge  was  bound  to  *leave  it  to  the  jury.  [278 
But  a  course  of  recent  decisions  (most  of  which  are  referred 
to  in  the  case  of  Ryder  v.  Wombwell,  L.  Rep.,  4  Ex.,  32) 
has  established  a  more  reasonable  rule,  viz.,  that  in  every 
case  before  the  evidence  is  left  to  tte  jury,  there  is  a  prelim- 
inary question  for  the  judge,  not  whether  there  is  literally 
no  evidence,  but  whether  there  is  any  upon  which  a  jury 
can  properly  proceed  to  find  a  verdict  for  the  partv  pro- 
ducing it,  upon  whom  the  onv^s  of  proof  is  imposed'  {Oib- 
bin  V.  McMvZlen,  L.  Rep.,  3  P.  C,  336). 

Sir  Coleman  & Loghlen,  Sergt.  (witn  him  Be  Moleyns, 
Q.C.,  and  Peter  GBrien),  tor  tne  Crown,  relied  on  2  Hale 
P.  C,  313,  where,  after  alluding  to  Tomson^s  Case,  he  re- 
marks: "It  was  agreed  b}^  all  the  judges  of  England  (one 
only  dissenting)  that  this  tine  was  not  legally  set  upon  the 
Jury,  for  they  are  the  judges  of  matters  of  fact,  and  although 
it  was  inserted  in  the  fine  that  it  was  contra  directionem 
curia  in  materia  legis,  this  mended  not  the  matter,  for  it 
was  impossible  any  matter  of  law  could  come  in  question  till 
the  matter  of  fact  were  stated  and  settled  and  agreed  by  the 
jury,  and  of  such  matter  of  fact  they  were  the  only  compe- 
tent judges"  (4  Blacks.  St.,  6th  ed.,  p.  624). 

DowsE,  B. :  I  am  of  opinion  that  the  conviction  should 
stand,  as  there  was  abundant  evidence  to  go  to  the  jury  on 
the  count  for  receiving.  There  were  two  counts,  one  for 
larceny,  and  the  other  for  receiving.  Evidence  was  given 
on  behalf  of  both  the  Crown  and  the  prisoner  in  reference 
to  both  charges.  It  was  not  till  the  end  of  the  case  that  the 
judge  withdrew  (if  he  did  withdraw)  the  evidence  on  the 
second  count.  I  am  not  inclined  to  quarrel  with  any  of  the 
cases  cited  by  Mr.  Atkinson ;  they  establish  that  if  there 
was  nothing  more  than  the  possession  of  stolen  property, 
that  would  onlv  sustain  the  cnarge  of  larceny,  ana  not  that 
of  receiving ;  the  possession,  however,  of  the  stolen  prop- 
erty is  a  step  in  the  case  for  receiving.  There  are  circum- 
stances in  this  case  which  carry  it  further;  we  have  the 
woman's  own  statements  as  to  where  she  got  the  goods. 
There  was  abundant  evidence  to  sustain  the  conviction  at 
law.     As  to  the  second  question,  it  seems  to  me  that  prac- 
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tioally  the  judge  withdrew  the  direction  he  had  originally 

fiven  to  the  jury.  There  is,  I  confess,  some  diflSculty  in 
eciding  whether  the  judge  did  withdraw  the  direction  from 
the  jury,  but  I  think  it  better  to  answer  the  question  on  the 
assumption  that  he  did.  If  the  evidence  was  sufficient  in 
law  to  warrant  a  conviction,  that  conviction  should  not  be 
reversed,  because  the  judge  was  wrong  and  the  jury  right. 
I  can  conceive  a  case  in  which  the  court  would  reverse  the 
conviction  if  they  thought  the  party  was  prejudiced ;  but  I 
cannot  consider  what  we  should  have  done  under  other  cir- 
cumstances which  might  have  given  a  wholly  different  com- 
plexion to  the  case.  The  prisoner  here  has  given  all  the 
evidence  she  could ;  she  is  as  well  oflf  in  this  view  of  the 
case  as  she  would  have  been  in  the  other ;  she  has  got  no 
longer  sentence.  I  do  not  wish  to  be  taken  as  saying  that  I 
would  put  jurymen  in  the  place  of  judges,  but  being  satis- 
279]  ti^  that  the  conviction  is  right  in  *point  of  law,  I  do 
not  see  why  I  should  quash  it  on  a  point  of  form. 

Barry,  J . :  I  am  of  opinion  tliat  the  conviction  should 
be  affirmed.  I  base  my  decision  in  the  case  upon  the  pecu- 
liar circumstances  and  wish  to  lay  down  no  abstract  propo- 
sition. I  am  of  opinion  that  the  recent  possession  of  the 
stolen  goods  was  evidence  of  stealing  them  or  of  receiving 
tbem  loiowing  them  to  be  stolen,  and  the  jury  had  a  right 
to  arrive  at  one  conclusion  or  the  other.  As  regards  the 
second  question,  it  places  us  in  rather  a  perplexing  position. 
It  does  not  appear  clearly  what  was  in  the  judge  s  mind  as 
to  what  passed  between  him  and  jury.  I  feel  some  diffi- 
culty in  getting  rid  of  the  passage  which  has  been  cited  to 
us  from  Hale  (2  Hale  P.O.,  309).  But  I  think  we  have  upon 
this  record  matters  which  enable  us  to  arrive  at  a  conclusion 
which  will  sustain  this  verdict.  I  think  there  are  passages 
in  the  judge's  report  which  show  that  he  had  withdrawn  his 
direction.  He  says :  ''It  appears  to  me  it  would  not  be  ad- 
visable to  insist  upon  the  direction  I  had  given  them  on  the 
second  count."  He  here  says  he  does  not  deem  it  advisable 
to  insist  upon  the  direction,  but  that  he  did  not  expressly 
withdraw  the  former  direction.  Under  these  circumstances, 
I  do  not  think  we  ought  to  indulge  in  too  great  subtlety. 
Upon  the  whole  I  think  there  was  clear  evidence  on  the  sec- 
ond count. 

Lawson,  J.:  I  think  there  was  ample  evidence  to  sup- 
port the  conviction  on  the  second  count.  Here,  considering 
the  length  of  time  which  elapsed,  and  the  possibility  of 
other  persons  having  had  access  to  the  premises,  I  think  the 
possession  of   the  goods  was  evidence  in  support  of    the 
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second  count.  As  to  the  second  question  I  am  at  a  loss  to 
arrive  ^.t  a  conclusion  as  to  what  the  learned  judge  means. 
If  he  withdrew  his  direction,  he  need  not  have  reserved  the 
question  for  us.  It  is  enough  for  me  to  say  that  whether  he 
withdrew  it  or  not  the  legal  result  is  the  same.  I  should  be 
sorry  to  throw  any  doubt  on  the  law  as  to  this  point.  If 
the  evidence  was  sufficient  to  support  the  conviction,  that 
conviction  was  right  whether  the  direction  was  or  was  not 
withdrawn. 

Morris,  J. :  In  this  case  the  first  question  we  are  asked 
is  intelligible  enough,  namely,  as  to  whether  there  was  evi- 
dence to  support  this  conviction.  I  am  of  opinion  that  there 
was.  It  has  been  held  that  the  recent  possession  of  stolen 
property  is  evidence  of  simple  larceny.  Recent  is  a  com- 
plex term ;  what  in  some  cases  would  be  recent  possession 
would  not  be  recent  in  others ;  in  each  case  it  must  depend 
upon  the  special  circumstances.  In  this  case  the  property 
was  stolen  the  night  before,  and  the  woman  was  found  next 
day  with  the  property  hidden  upon  her.  I  do  not  think  this 
falls  within  the  rule  as  to  recent  possession.  There  are 
many  circumstances  which  might  enable  the  jurv  to  say 
that  although  she  did  not  steal  the  property  herself,  she  did 
receive  it  knowing  it  to  be  stolen.  On  this  count  I  am  of 
opinion  there  was  ample  evidence.  We  now  come  to  the 
second  question,  *which  is  truly  a  perplexing  one.  I  [280 
am  of  opinion  that  the  learned  judge  never  withdrew  his 
direction.  He  first  says  he  told  the  jury  to  acquit  the  pris- 
oner on  the  second  count ;  he  then  says-  he  came  to  the  con- 
clusion it  would  be  advisable  to  receive  and  enter  the  ver- 
dict. I  think  that  means  he  decided  to  receive  the  verdict 
and  abide  by  the  direction.  He  did  not  withdraw  his  direc- 
tion by  word ;  how  else  could  he  withdraw  his  direction  ? 
We  ought  to  face  the  fact  which  in  my  opinion  clearly 
arises,  suppose  a  judge  tells  a  jury  there  is  no  evidence,  and 
the  jury  still  convict,  is  that  conviction  to  be  set  aside  when 
there  is  ample  evidence  to  sustain  it  ?  Such  a  proposition 
is  revolting  to  common  sense  and  to  common  law.  If  the 
jury,  in  defiance  of  the  judge,  find  a  prisoner  guilty,  this 
conviction  will  be  quashed  if  it  be  wrong  in  point  of  law, 
but  not  because  it  is  contrary  to  the  judge's  direction. 
Here  there  was  ample  evidence  to  sustain  the  conviction. 

Deasy,  B.,  concurred  with  Moms,  J.,  as  to  the  first 
question.  As  to  the  second  it  seems  that  the  direction  was 
not  withdrawn.  In  my  opinion  the  direction  of  the  learned 
judge  was  wrong  and  the  conviction  right.  The  conviction 
was  upon  evidence  which  was  received  and  acted  on  by  the 
15  Eng.  Hep.  40 
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learned  judge,  and  should  not  be  set  aside ;  lie  acted  upon 
it  by  receiving  the  verdict.  The  prisoner  was  in  no  way 
prejudiced  by  anjrthing  which  took  place  during  the  course 
of  the  trial,  as  this  discussion  did  not  take  place  till  the 
trial  was  over. 

Fitzgerald,  B.,  concurred  that  conviction  on  the  second 
count  was  sustained  by  the  evidence.  This  is  a  case  of  cir- 
cumstantial evidence;  there  was  no  direct  evidence.  In 
order  to  sustain  a  count  for  receiving,  there  ought  to  be  evi- 
dence that  the  goods  were  stolen,  that  they  were  in  the  pos- 
session of  the' party  charged,  and  there  ought  also  to  be 
evidence  that  tlie  prisoner  was  with  the  party  who  took 
them  and  carried  them  away.  It  is  true  tliat  the  two  first 
of  these  matters,  viz.,  that  the  goods  were  stolen,  and  in  the 
possession  of  the  party  charged,  with  a  guilty  knowledge 
on  his  part  that  they  were  stolen,  would  sustain  a  convic- 
tion for  stealing.  They  are,  however,  essential  elements  to 
sustain  a  charge  of  receiving  the  goods  knowing  them  to  be 
stolen.  All  the  judge  has  to  do  is  to  say  whether  there  is  or  is 
not  evidence  consistent  with  the  goods  having  been  taken  by 
another  than  the  prisoner.  If  there  is  a  rational  hypothesis 
that  this  was  so,  all  the  judge  has  to  do  is  to  leave  it  to  the 
jury.  Here  there  was  clear  jevidence  of  circumstances  not 
inconsistent  with  the  fact  of  the  goods  having  been  taken  by 
another  than  the  prisoner.  As  to  the  second  question — if  I 
am  obliged  to  determine  the  question — I  must  decide  that 
the  direction  of  the  learned  judge  was  wrong. 

Keogii,  J. :  There  was  abundant  evidence  to  sustain  the 
verdict,  and  nothing  said  by  the  learned  judge  previous  or 
subsequent  to  the  verdict  should  induce  us  to  annul  it. 

Palles,  C.B.:  To  make  a  complete  case  of  receiving  as 
281]  ^distinguished  from  larceny  one  matter  is  material  and 
one  alone,  that  is,  evidence  that  some  person  different  from 
the  prisoner  was  the  thief.  There  is  a  stronff  case  on  the 
evidence  that  the  prisoner  was  the  thief :  was  there  evidence 
to  go  to  the  jury  that  the  thief  was  some  other  person? 
There  was  a  possibility  that  it  was  committed  by  some  other 
person.  She  has  confessed  she  found  the  property ;  tiie 
jury  may  adopt  a  part  of  her  statement,  and  may  disbelieve 
the  other  part.  In  dealing  with  this  very  technical  ques- 
tion, merely  bein^  obliged  to  ask  was  there  evidence  that  a 
crime  was  committed  by  some  other  person,  I  think  that 
there  was.  As  to  the  other  point,  I  think  it  would  be  hard 
to  come  to  any  other  conclusion  than  that  the  learned  judge 
withdrew  his  direction,  but  I  desire  not  to  express  any 
opinion  on  this  part  of  the  case.     Assuming  that  he  did 


VoL  Xm.]  CRIMINAL  LAW  CASES.'  315 

Reg.  V.  McMahon.  1875 

withdraw  it,  I  think  the  verdict  was  riehtly  received, 
and  that  we  shonld  not  annul  it.  See  BusheWs  Case 
(Vangh.,  135). 

Whiteside,  C.J.:  In  this  case,  although  I  have  my  own 
opinion,  I  do  not  dissent  from  many  of  the  observations  of 
my  brethren.  As  regards  the  prisoner  it  seems  to  have  been 
assumed  that  the  case  against  her  might  be  changed  from 
one  form  to  another,  and  the  jury  might  then  be  left  to  say 
on  which  they  would  convict.  I  think  the  prisoner  is  to  iJe 
indicted  for  the  very  offence  she  has  committed,  and  it  is 
the  duty  of  the  judge  who  tries  the  case  to  point  out  the 
difference  between  tne  different  offences.  Was  any  person 
shown  to  have  been  with  the  prisoner  who  had  anything  to 
do  with  the  crime.  The  judge  tried  the  case  as  one  of 
larceny ;  at  the  close  of  the  evidence  he  told  the  jury  there 
was  not  .sufficient  evidence  to  convict  on  the  second  count. 
In  my  opinion  he  was  right.  I  understand  that  what  he  did 
amounted  to  a  withdrawal  of  the  second  count,  and  an  inti- 
mation to  find  on  the  first.  It  is  said  it  is  a  right  of  a  jury, 
when  the  jndge  says  a  case  falls  within  one  class  of  cases,  to 
take  a  different  view  from  the  judge.  I  do  not  adopt  that 
view.  I  do  not  wish  to  say  there  was  no  evidence  of  receiv- 
ing, but  I  think  it  hard  to  see  what  it  was.  I  think  the  two 
confessions  relied  on  are  consistent  with  the  crime  of  theft, 
and  not  at  all  satisfactory  evidence  of  the  crime  of  receiving. 
I  feel  much  difficulty  in  this  matter,  for  I  think  no  third 
person  was  shown  to  be  connected  with  the  crime.  If  a  jury 
will  convict  a  man  without  evidence,  and  against  the  direc- 
tion of  the  court,  can  it  be  said  that  a  judge  is  bound  to 
accept  and  receive  such  a  verdict  against  all  reason,  evi- 
dence, and  justice.  I  cannot  assent  to  the  doctrine  that  the 
life  or  liberty  of  the  subject  is  to  depend  on  anything  else, 
but  the  principle  of  justice.  All  questions  as  to  evidence 
are  for  the  judge ;  and  the  validity  of  the  conviction  was  for 
the  judge;  if  not,  when  some  evidence  was  improperly 
received,  the  jury  might  insist  to  convict  upon  it.  I  do  not 
lay  down  there  was  no  evidence  of  receiving,  but  I  think  the 
right  verdict  would  have  been  for  larceny.  In  Reg.  v. 
Ward/roper  (Bell  C.  C,  250),  where  the  jury  found  tlie 
prisoner  *guilty  of  receiving,  and  the  judge  at  the  trial  [282 
declined  to  leave  it  to  the  jury  to  find  whether  the  prisoner 
received  the  stolen  property  from  her  liusband  or  in  his 
absence,  it  was  held  the  conviction  could  not  be  supported. 
As  to  the  second  question,  I  think  I  am  excused  from  giving 
an  answer  to  it.  It  seems  to  me  to  be  a  question  to  tell  the 
learned  judge  what  he  ought  to  have  done  at   the  trial. 
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Such  a  question  is  a  hypothetical  one,  and  not  a  practical 
one,  and  need  not  be  answered  {Reg.  v.  Whitekead^  L. 
Rep.,  1  C.  C.  R,  38,  per  Pollock,  C.B.).  This  question  is  as 
to  the  duty  of  the  judge  and  hypothetical  questions  are  em- 
barrassing, and  we  need  not  answer  them.  I  believe  that 
against  his  conviction  he  accepted  the  verdict  of  the  jury. 
In  the  way  I  have  explained  I  get  rid  of  the  second  question. 
The  court  are  of  opinion  on  the  first  question  there  was  some 
evidence  to  go  to  the  jury,  but  I  think  the  true  case  was  on 
the  other  count.  I  hope  such  a  thing  will  not  occur  often. 
It  has  been  said  a  jury  may  deal  with  evidence  as  they 
please.  I  am  not  of  that  opinion.  I  do  not  dissent  from 
the  opinion  of  mj  brethren,  though  I  do  not  assent.  As  to 
the  second  question  I  do  not  answer  it. 

Conviction  affirmed. 


[13  Cox's  Criminal  Cases,  282.] 

MAIDSTONE  SUMMER  ASSIZES. 

Friday,  July  14,  1S76. 

(Before  Baron  Haddleston.) 

Reg.  v.  James  Bauld,  Thomas  Jones,  Alfred  Girst, 
William  Girst,  George  Kendall,  Christian  Spoerer, 
Charles  Brand,  William  Stringer  and  Arthur 
Hodgson. 

Conspiracy — 3nployer  and  Workmen  Act,  1875 — Picketing  is  an  offence  unthin  thi$ 

statute. 

Picketing,  "watching"  and  "besetting" — or  watching  and  annoying  men  who  may 
be  inclined  to  work,  is  an  offence  within  the  Workmen's  Act  of  187.6. 

The  indictment  contained  thirty-live  counts,  and  in  sub- 
stance it  charged  the  defendants  with  having  unlawfully 
conspired  together  by  means  of  violence  and  intimidation 
and  divers  other  unlawful  means,  and  by  watching  and 
besetting  the  premises  of  Messrs.  Easton  and  Anderson, 
engineers,  of  Erith  and  Southwark,  and  the  approaches 
283]  thereto,  to  compel  divers  workmen  *then  employed  by 
Messrs.  Easton  and  Anderson,  or  who  might  thereafter  be 
willing  to  offer  themselves  for  employment,  to  quit  their 
employment  and  abstain  from  working  or  oflFering  them- 
S(*lves  for  work  to  the  said  firm.  There  were  also  counts 
charging  the  defendants  with  conspiracy  together  bv  watch- 
ing and  besetting  the  premises  of  Messrs.  Easton  and  Ander- 
son to  endeavor  to  compel  Messrs.  Easton  and  Anderson  to 
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alter  the  mode  of  carrying  on  their  business,  and  to  pay  by 
time  and  not  by  the  piece. 

BcUlantinej  Sergt.,  Poland  and  Besley,  for  the  prosecu- 
tion. 

Parry,  Sergt.,  and  Oroome,  for  the  defendants. 

Parry  J  Sergt.,  applied  for  a  postponement  of  the  trial: 
As  to  the  charge  of  "watching"  and  "besetting"  your 
Lordship  is  aware  that  there  are  two  views  which  may  be 
taken.  If  it  were  merely  done  for  the  purpose  of  per- 
suading the  men  to  quit  their  employment  it  would  not  be 
illegal. 

HuDDLESTON,  B. :  I  cauuot  assent  to  that  view  of  the  law. 
The  statute  allows  watching  or  attending  near  a  place  for 
the  purpose  of  obtaining  or  communicating  information, 
but  this  is  the  only  exception. 

Parry,  Sergt.:  I  accept  your  Lordship's  correction,  and 
1  am  sure  that  the  men  will  accept  your  Lordship's  exposi- 
tion of  the  law  now  that  they  have  heard  it.  My  application 
is  that  this  indictment  be  postponed,  and  if  this  applica- 
tion be  granted,  I  am  now,  after  what  has  fallen  from  your 
Lordship,  authorized  to  state  that  the  picketing  shall  wholly 
cease,  and  I  trust  that  your  Lordship  will  accede  to  the 
application,  as  neither  the  interests  of  the  defendants,  nor 
the  prosecutors,  nor  the  public,  will  in  any  way  suffer 
from  it. 

Bailantiney  Sergt.:  One  of  the  grounds  of  objection  is 
that  the  system  which  forms  the  main  subject  of  this  indict- 
ment is  still  in  force.  Your  Lordship  is  quite  aware  that 
there  is  an  organized  system  by  persons  out  upon  strike  of 
watching  the  advent  of  persons  wno  want  to  obtain  employ- 
ment with  the  masters  they  have  struck  against,  and  pre- 
venting them  doing  so  by  means  no  doubt  illegal  under  this 
indictment.  This  system  is  going  on  at  the  present  time, 
and  it  would  be  a  matter  to  us  extremely  serious  if  we 
allowed  the  trial  to  be  postponed.  I  have  never  believed 
the  view  taken  by  my  learned  friend  Sergeant  Parry  to  be 
the  law.  Your  Lordship  has  now  given  an  intimation  of 
what  your  Lordship  considers  to  be  the  law  on  this  subject 
of  picketing,  and  with  that  view  I  entirely  concur.  I  accept 
in  the  most  unreserved  manner  what  my  learned  friend  says 
and  that  the  intention  of  the  men  represented  by  him  would 
be  fully  carried  out;  but  I  am  obliged  by  the  representa- 
tions made  to  me  by  those  who  instruct  me  to  put  before 
your  Lordship  in 'the  strongest  possible  manner  the  grounds 
upon  which  we  oppose  a  postponement  of  this  trial.  I  am 
quite  sure  that  it  will  be  apparent  to  your  Lordship,  with 
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a  large  body  of  witnesses  in  a  case  of  this  kind,  how  ex- 
284]  tremely  difficult  it  must  be  to  keep  them  *together 
even  upon  one  occasion,  and  this  has  been  done  only  after 
great  labor  and  considerable  trouble,  and  after  an  interval 
of  several  months  it  would  be  next  to  impossible  to  get  them 
together  again. 

HuDDLESTON,  B.:  I  bcUeve  there  are  a  great  many  per- 
sons who  are  interested  in  this  question,  and  that  there  is  a 
very  great  desire  on  the  part  of  all  parties  interested  to  keep 
withm  the  pale  of  the  law.  I  believe  this  to  be  a  feeling 
common  to  both  masters  and  men.  I  think  the  men  are 
very  often  found  to  be  anxious  to  keep  within  the  pale  of 
the  law.  They  think  they  have  certain  rights,  and  un- 
doubtedly they  have  certain  rights.  Independently  of  the 
law  passed  last  session  there  has  in  recent  years  been  a  great 
change  in  the  law  of  conspiracy,  and  the  whole  of  the  law 
relating  to  trade  combinations  has  undergone  a  very  great 
change  indeed.  The  act  passed  last  year  prevents  any  per- 
son being  indicted  for  a  conspiracy  except  in  particular 
cases,  that  is  to  say,  any  act  in  contemplation  or  further- 
ance of  a  trades  dispute  between  employers  and  workmen 
shall  not  be  indicted  as  a  conspiracy,  unless  it  is  an  act 
which,  if  committed  by  one  person,  could  be  punished  as  a 
crime,  and  the  statute  then  defines  what  a  crime  is.  The 
statute  then  goes  on  to  declare  what  persons  are  not  per- 
mitted to  do.  They  have  no  right  to  compel  any  other  per- 
sons to  abstain  from  doing  any  act  which  they  nave  a  legal 
right  to  do,  and  for  that  purpose  to  watch  or  beset  the  house 
or  other  place  where  such  person  or  persons  reside.  Now 
on  this  rests  the  great  question  of  picketing.  No  doubt  the 
men  are  in  the  habit  of  taking  an  erroneous  view  of  wlmt 
they  may  be  permitted  to  do  in  the  shape  of  picketing,  and 
it  is  a  very  serious  question  no  doubt.  They  have  no  right 
to  watch  or  beset  the  house  or  other  place  where  a  person 
resides,  or  works,  or  carries  on  business,  or  happens  to  be, 
or  the  approach  to  such  house  or  place,  for  the  purpose  of 
compelling  any  person  to  abstain  from  doing  that  which  he 
has  a  legal  right  to  do.  Then,  although  the  act  says  watch- 
ing and  besetting  shall  not  be  permitted  for  the  purpose  of 
compelling  persons  in  such  cases,  there  is  the  otner  side  of 
the  (juestion,  which  is  this,  where  the  men  watch  merely  to 
obtain  or  communicate  information.  The  meaning  of  that 
is  this.  When  the  men  combine,  as  they  have  a  perfect 
right  to  do,  they  may  say,  ''  We  won't  w6rk  except  tor  cer- 
tain wages,  we  won't  work  except  upon  certain  terms,"  and 
they  have  a  right  to  agree  together  for  this  purpose ;  but, 
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there  maj  be  amongst  their  number  some  persons  disposed 
to  enter  into  an  arrangement  to  receive  money  from  the 
funds  raised  for  the  purposes  of  supporting  the  strike  and 
then  to  go  to  work  and  also  get  wa^es  from  the  masters  at 
the  same  time.  This  would  certainly  be  a  hardship  of 
which  the  men  might  complain ;  and,  therefore,  the  li?gis- 
lature  enacted  that  if  their  watching  and  besetting  was  only 
for  the  purpose  of  watching  their  own  men  who  should  so 
act,  it  IS  not  a  watching  and  besetting  within  the  meaning 
of  the  act  *of  Parliament.  But  this  watching  and  be-  [28o 
setting  is  a  very  serious  offence  unless  it  is  confined  to  merely 
obtaining  and  communicating  information,  and  this  cannot 
be  too  well  known.  I  must  consider  the  application  made 
to  me  by  the  men  for  the  postponement  of  tnis  trial.  I  un- 
derstand them  to  say  that  they  received  no  information  of 
the  seventeen  new  witnesses  to  be  called  until  last  Monday, 
or  of  the  new  counts  in  the  indictment. 

BaUantinej  Sergt. :  Your  Lordship  will  find  no  new 
matter.  What  are  spoken  of  as  new  counts  charge  the  de- 
fendants with  watching  and  besetting  for  the  purpose  of 
preventing  Messrs.  Easton  and  Anderson  conducting  their 
business  upon  the  piece-work  principle ;  watching  and  be- 
setting for  the  purpose  of  compelling  Messrs.  Easton  and 
Anderson  to  pay  by  time. 

HuDDLESTON,  B. :  I  Understand  there  are  only  four  new 
items. 

BesUy :    Seventeen,  my  Lord. 

HuDDLESTON,  B.i  But  uotioe  of  them  was  given.  An  in- 
timation was,  as  I  understand,  given  at  the  time  of  the 
committal  by  the  justices  that  other  witnesses  would  be 
called.  There  is,  I  apprehend,  no  dispute  upon  the  question 
of  fact. 

BaUaniine^  Sergt. :  No  postponement  of  this  trial  can  be 
consented  to  by  the  prosecution,  and  apart  from  this  I  am 
quite  sure  that  it  would  not  be  beneficial  to  the  men  them- 
selves, and  further  my  friend,  the  gentleman  who  instructs 
me,  urges  upon  me  that  I  should  endeavor  to  convey  to 
your  Ix)rdship  in  the  very  strongest  manner  possible,  that 
from  the  nature  of  this  case  out  of  the  seventeen  or  eighteen 
witnesses  who  are  here  to-day  under  subpoenas,  he  would 
not,  if  this  application  for  postponement  be  granted,  be  able 
to  avail  himself  of  even  six  or  eight  on  a  future  day,  and  so 
strongly  does  he  feel  this  that  he  is  perfectly  willing  to  make 
an  affidavit  to  that  effect,  and  he  instructs  me  to  offer  the 
most  strenuous  objection  to  this  postponement.  I  urge  that 
there  can  be  no  dispute  as  to  the  facts  and  it  is  a  matter  of 
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great  public  importance  that  the  law  upon  this  subject  of 
picketing  should  be  declared.  Upon  tnis  ground  1  have 
numbly  to  object  to  this  postponement. 

Parry ^  Sergt.:  I  urge  that  the  whole  of  these  men  are 
still  in  the  employ  of  Messrs.  Easton  and  Anderson. 

HuDDLESTON,  B. :  When  this  case  was  before  the  justices 
was  any  objection  taken  under  the  act  to  their  dealing  with 
the  case  summarily  ? 

Parry ^  Sergt. :  No,  my  Lord,  the  defendants  were  sum- 
moned for  conspiracy.  These  new  witnesses  make  out  the 
charge  of  conspiracy,  and  I  am  almost  defenceless.  I  do 
not  believe  myself  that  public  justice  would  suffer  in  any 
way  by  postponement,  and  as  regards  the  defendants  them- 
selves, I  am  perfectly  certain  they  will  implicitly  carry  out 
the  promise  I  have  made,  and  that  picketmg  of  every  sort 
or  kind  will  be  done  away  with  at  once.  On  Monday  next 
all  picketing  shall  cease.  All  the  persons  who  are  in 
this  particular  firm's  employment  will  remain  there.  The 
286J  ^neighborhood  will  be  at  perfect  peace,  and  I  cannot 
conceive  that  Messrs.  Easton  and  Anderson  themselves 
would  consider  themselves  hindered  by  this  postponement, 
and  I  will  say  that  the  delay  in  giving  the  defendants  this 
information,  considering  the  long  lapse  of  time  between  the 
committal  and  last  Monday  is  unexplained,  and  I  cannot  but 
think  that  the  names  and  proofs  of  these  witnesses  mi^ht 
have  been  furnished  before,  and  so  I  cannot  help  thinking 
that  the  prosecution  has  placed  itself  in  a  difficulty  by  its 
own  conduct.  That  these  witnesses  majr  be  inquired  into 
is  my  one  ground  for  making  this  application ;  but,  I  am 
perfectly  content  to  leave  it  in  your  Lordship's  hands,  and 
shall  be  only  too  happy  to  abide  by  whatever  your  Lordship 
decides. 

BaUantine^  Sergt.:  As  counsel  for  the  Crown,  I  do  not 
know  how  far  I  am  justified  in  waiving  evidence.  But  I 
beg  to  observe  that  the  application  of  my  friend  appears  to 
rest  on  only  one  portion  of  the  case.  I  have  my  client's  im- 
perative instructions  upon  the  matter,  and  he  is  prepared  if 
it  is  insisted  upon  to  abandon  all  the  counts  my  fnend  ob- 
jects to  and  even  the  new  witnesses,  rather  than  this  case 
should  be  postponed  for  several  months. 

HuDDLESTON,  B. :  Ou  considering  this  matter  very  care- 
fully as  far  as  I  am  personally  concerned  I  should  only  be 
too  happy  to  accede  to  it.  I  cannot  help  thinking,  however, 
that  an  important  question  such  as  this  matter  should  be 
decided  when  it  is  ripe  for  consideration.  Except  upon  the 
very  strongest  grounds  I  should  not  feel  justified  in  enter- 
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taining  the  application  which  has  been  made.  ^  If  I  was 
satisfied  that  the  defendants  would  suffer,  I  should  think 
that  they  ought  to  receive  every  indulgence,  and  certainly 
if  I  thought,  or  if  it  appeared  to  me,  that  their  interests 
would  be  in  any  way  prejudiced  materially,  I  certainly 
should  accede  to  the  application.  But  I  see  no  reason  to 
suppose  that  this  will  oe  the  case.  When  these  questions 
unfortunately  arise  between  masters  and  men  there  are 
always  two  sides  of  the  question.  The  interests  of  the  men 
are  of  course  to  be  fully  considered,  but  the  interests  of  the 
employers  must  also  be  considered,  and  it  is  of  vast  im- 
portance that  this  should  not  be  lost  sight  of.  We  very 
often  find  that  there  is  a  mistaken  notion  on  both  sides  as 
to  the  extent  to  which  either  party  may  go,  and  where  this 
is  so  it  is  important  that  the  matter  should  be  decided  as 
soon  as  possible.  Now  Brother  Ballantine,  on  behalf  of  the 
prosecution,  lays  before  me  suflicient  grounds  to  make  me 
consider  cautiously  the  appeal  put  forward  by  Brother 
Parry,  and  I  cannot  help  thinking  that  this  matter  should 
be  investigated  at  once.  It  was  fully  investigated  so  far 
back  as  April,  before  the  magistrates,  and  an  intimation  was 
then  given  by  the  solicitor  for  the  prosecution  that  further 
charges  would  be  gone  into,  and  substantially  the  defen- 
dants knew  what  was  the  case  they  had  to  meet,  and  if  they 
had  any  doubt  upon  the  subject  they  had  f uU  time  to  make 
an  application  to  the  prosecution.  Last  Monday,  the  case 
being  ripe,  the  gentleman  acting  for  the  prosecution, 
♦knowing  what  ought  to  be  done,  saw  that  it  was  [287 
done ;  that  is  to  say,  he  directed  that  the  information  as  to 
the  new  witnesses  should  be  given,  and  when  it  was  known 
what  this  new  evidence  was,  no  application  was  made..  If 
any  application  of  this  sort  had  been  made  on  Monday  I 
should  have  either  directed  that  further  information  be 
aiforded  or  a  postponement  of  the  trial  untU  the  end  of  the 
assizes;  but  no  such  application  was  made,  though  they 
would  have  been  able  to  have  made  it  before  the  further  in- 
formation was  received,  and  I  think  it  not  too  much  for  me 
to  say  that  the  defendants  ought  to  be  ready  to  day.  Under 
the  circumstances,  I  feel  it  a  paramount  duty  that  this  mat- 
ter should  be  investigated  and  decided,  and  this  I  say  in  the 
interests  of  the  defendants  themselves.  I  think  that  it 
would  be  a  most  painful  thing  that  it  should  hang  over 
their  heads  until  next  March,  for  even  if  there  should  be  a 
Winter  Assize,  they  could  not  be  tried  until  the  March 
Assize,  they  being  all  on  bail.  Therefore  I  think  this  matter 
ought  to  be  investigated.  I  consider  it  ought  to  be  tried  in 
15ENG.  Rep.  41 


322  CRIMINAL  LAW  CASES.  [L.  R. 

1875  Reg.  V.  Bauld  and  Others. 

the  spirit  which  I  am  sure  actuates  all  the  investigations  of 
a  court  of  justice,  because  I  am  sure  that  this  trial  arises 
from  no  vindictive  feeling  on  the  part  of  the  masters,  and  I 
hope,  from  what  I  have  seen  from  the  depositions,  that  this 
question  is  one  upon  which  the  men  have  taken  an  erro- 
neous view  altogether  of  their  particular  rights.  The  law 
of  conspiracy  with  reference  to  diflferences  between  masters 
and  men  has  undergone  a  very  great  alteration,  and  the 
men  know  perfectly  well  that  the  Legislature  met  them  in 
the  most  perfectly  honest  manner,  and  invited  their  assist- 
ance in  considering  what  should  be  the  law  on  this  subject, 
and  the  act  of  Parliament  passed  last  session  was  the  result 
of  anxious  deliberation  on  the  part  of  all  parties,  no  matter 
to  which  political  party  they  belonged,  and  in  that  delibera- 
tion they  were  assisted  by  those  able  representatives  of  the 
working  men  who  habitually  advocate  their  cause  in  Parlia- 
ment, and  also  by  delegates  elected  from  their  own  body, 
and  this  deliberation  led  those  who  prepared  the  bill  to 
frame  it  so  that  the  men  might  understand  the  length  to 
which  they  would  be  justified  in  going  in  support  of  what 
they  felt  to  be  their  fights.  I  am  one  of  those  who  held  that 
the  men  had  very  good  grounds  to  urge  some  alteration  in 
the  statute  law  as  it  had  existed,  and  I  may  say  that  a 
milder  and  fairer  exposition  of  the  law  never  was  made  than 
appears  in  the  statute  under  which  this  indictment  is  framed. 
And  I  would  invite  the  men  in  their  own  interests  to  con- 
sider how  much  the  Legisture  has  done  for  them,  and  if 
they  themselves  feel  that,  by  their  own  acts,  they  have  gone 
beyond  the  law  which  they  themselves  assisted  in  making, 
to  do  what,  I  may  say,  they  are  bound  to  do,  admit  it 
frankly,  and  place  themselves  under  the  law  as  men  who 
are  ready  to  accept  the  conseq^uence  of  that  act.  If  on  the 
other  hand  thev  fail  to  recognize  any  error  and  hesitate  to 
admit  it,  and  claim  to  be  justified  in  the  course  they  have 
adopted,  they  should  be  r^ady,  with  the  very  able  le^al 
288]  assistance  they  possess,  to  *have  this  matter  fully  in- 
vestigated, and  for  my  own  part  I  will  give  it  my  best  con- 
sideration, and  the  jury  and  myself  will  try  it  out  with  the 
greatest  care.  But  I  cannot  accede  to  the  application  for 
the  postponement  which  has  been  made  to  me. 

A  consultation  here  took  place  between  the  counsel. 

The  defendants  Bauld  and  Kendall  pleaded  "  not  guilty," 
and  all  the  others  '*  guilty." 

Parry ^  Sergt.:  In  reference  to  those  of  the  defendants 
who  have  pleaded  guilty  I  have  received  an  intimation  from 
my  friend,  Sergeant  Ballantine,  that  with  your  Lordship's 
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permission  he  does  not  propose  to  ask  that  any  punishment 
should  be  passed  upon  them  ;  but  he  would  ask  that  they 
be  required  to  enter  into  their  own  recognizances  to  come 
up  for  judgment  if  called  upon  to  do  so,  and  I  earnestly 
lioi)e  that  this  course  may  meet  with  your  Lordship's  assent. 
On  the  part  of  those  I  represent  I  am  desired  to  say  that 
this  was  a  dispute  which  nad  arisen  between  the  masters 
and  the  men  upon  what  the  men  considered  a  most  im- 
portant principle,  that  is,  the  principle  of  piece-work  and 
time  work.  These  workmen  were  called  upon  before  the 
strike  to  engage  on  piece-work  by  Messrs.  Easton  and  An- 
derson, and  one  hundred  and  seventy  of  them  declined,  and 
all  I  am  desirous  of  adding  is  this,  to  assure  your  Lordship 
that,  whatever  may  have  subsequently  taken  place,  it  was 
never  for  one  moment  present  to  the  minds  of  these  men  to 
commit  a  breach  of  the  law.  But  a  breach  of  the  law  has 
been  committed,  and  is  now  acknowledged  by  the  defen- 
dants, and  the  observations  which  fell  from  your  Lordship 
mainly  induced  the  defendants  to  feel  that  a  breach  of  the 
law  had  been  committed,  and  to  take  the  course  they  now 
have  done.  I  have  explained  to  them  that  this  acknowl- 
edgment does  not  cast  any  slur  or  stain  upon  their  charac- 
ters, but  it  is  a  recognition  by  them  of  having  done  wrong, 
and  an  expression  of  regret  for  the  wrong  they  have  done. 
As  far  as  they  who  were  the  leaders  amongst  them  were 
concerned,  their  earnest  intention  was  to  avoid  a  breach  of 
the  law  and  to  do  anything  they  possibly  could  to  avoid  it, 
and  they  desired  to  carry  on  this  strike  strictly  within  the 
meaning  of  the  act  of  Parliament ;  and  after  your  Lord- 
ship's explanation  of  that  act  I  am  sure  they  will  in  the 
future  abstain  from  doing  such  things  and  seek  to  obey  the 
law  in  the  exact  words  in  which  your  Lordship  has  laid  it 
down.  The  observations  made  by  your  Lordsnip  will  be  of 
the  greatest  service  to  them,  and  I  am  perfectly  certain  that 
they  will  have  a  beneficial  influence. 

jSaUantiney  Sergt. :  There  must  be  no  further  picketing 
of  any  kind.  » 

Parry y  Sergt.:  As  an  undertaking  was  given  upon  the 
application  for  the  jjostponement  that  no  further  picketing 
should  take  place,  it  will  be  almost  unnecessary  to  repeat 
it ;  but  I  do  nevertheless  repeat,  and  that  in  the  most  em- 
phatic manner,  that  the  picketing  is  entirely  abandoned. 
&reat  have  been  the  difficulties  of  these  men,  but  I  think  I 
am  not  wrong  in  stating  that  after  *this  strike  had  [289 
continued  over  four  months  only  one  act  of  violence  as  aris- 
ing from  it  is  to  be  found  upon  the  depositions.     Of  course 
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there  have  been  antagonisms,  but  I  trast  there  will  now  be 
no  farther  ill  feeling,  and  I  am  sure  that  the  observations 
of  your  Lordship  will  have  a  beneficial  influence  on  aU  con- 
cerned. 

BaUaTitine,  Sergt.:  I  feel  extremely  glad  at  the  course 
these  defendants  nave  taken,  and  I  was  quite  sure  that  it 
was  the  course  my  learned  friend  would  advise  them  to 
take.  In  fact  no  one  who  had  read  the  depositions  could 
but  feel  that  these  persons  had  violated  the  law,  and  that 
what  your  Lordship  had  explained  as  the  law  ought  to  be 
the  course  followed  by  the  men.  The  act  of  Parliament  of 
last  session  is  unquestionably  most  beneficial  to  them  and 
one  of  the  most  lenient  in  tne  statute  book,  as  it  actually 
exempts  workmen  from  charges  to 'which  other  persons  are 
liable,  and  when  they  feel  now  much  has  been  done  for 
them  in  this  respect  it  should  be  sufficieqt,  if  there  has  been 
antagonism  between  them  and  their  masters  in  the  past,  to 
make  them  work  comfortably  together  in  the  future.  I  am 
exceedingly  glad  that  they  have  acknowledged  their  error 
in  such  a  manly  manner,  and  as  men  have  accepted  their 

Fosition,  and  from  the  manner  in  which  they  have  pleaded 
cannot  help  thinking  that  the  plea  has  not  been  forced 
upon  thetn  by  the  circumstances  in  which  they  were  placed, 
but  from  a  desire  to  obey  the  law,  recognizing  what  was 
due  to  the  justice  of  the  country  and  due  to  the  masters,  as 
English  operatives  ought  to  do.  Appearing  as  I  do  for  the 
masters,  I  am  most  anxious  that  it  should  be  understood 
that  in  all  the  cases  in  which  I  have  been  instructed  on  their 
behalf  they  have  shown  a  special  desire  to  act  fairly 
towards  their  men  and  not  to  show  any  hostile  feeling.  Of 
course  there  will  be  antagonism  of  interest ;  but  all  the  mas- 
ters have  ever  sought  to  do  is  to  protect  their  men  from 
watching  and  annoyance  and  to  prevent  following  the  men 
who  were  pursuing  that  which  mey  had  a  perfect  right  to, 
and  the  pursuing  of  a  system  of  annoyance  which  I  feel 
very  strongly  the  law  of  this  country  does  not  permit.  The 
observations  made  bj^your  Lordship  before  your  decision 
not  to  postpone  was  arrived  at  are  calculated  to  have  a  great 
effect,  not  only  upon  the  minds  of  the  men,  but  also  by  en- 
forcing upon  the  masters  a  fair  consideration  of  what  is  due 
to  the  persons  whom  they  employ,  and  I  do  sincerely  trust, 
after  what  has  taken  place,  that  this  system  of  picketing 
will  be  wholly  discontinued.  I  feel,  however,  that  this  trial 
will  be  of  great  service  as  having  elicited  the  views  taken 
by  yoiiik  Lordship,  and  which,  I  am  convinced,  are  those 
held  by  all  the  judges  of  this  country,  for  the  men  will  in 
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future  understand,  when  placinff  other  men  on  picket,  how 
extremely  dangerous  is  the  work  they  are  attempting,  and 
that  they  have  no  right  to  put  persons  on  to  watch  and  be- 
set others,  and  under  any  circumstances  that  they  had  bet- 
ter abstain  from  doing  so,  as  however  good  may  be  the 
intention,  it  is  certain,  in  consequence  of  the  temper  of 
men,  to  lead  to  injurious  results.  As  one  of  the  counsel 
for  the  Crown  and  representing  the  employers,  I  do  not 
wish  for  any  *punishment  to  be  inflicted  upon  these  [290 
men,  and  I  do  nope  that  the  generous  feeling  which  I  be- 
lieve to  be  inherent  in  Englishmen  of  all  classes  will  now 
I  prevail,  and  that  this  conduct  will  not*  be  repeated,  and  that 
lereafter  the  men  will  act  in  no  way  to  the  prejudice  of 
their  employers  or  endeavor  to  interfere  with  their  fellow 
workmen  in  the  due  course  of  their  business. 

HuDDLESTON,  B.:  In  reference  to  you,  Bauld  and  Ken- 
dall, you  are  discharged.  The  learned  counsel  for  the 
prosecution  having  very  properly  stated  that,  looking  at 
the  evidence,  he  does  not  feel  justified  in  saying  that  your 
acts  so  connect  you  with  the  acts  of  the  other  men  as  to 
make  it  apparent  that  you  were  part  of  the  combination 
with  which  the  other  men  were  charged.  I  must  say  that 
to  me  personally  it  ^ives  a  great  deal  of  pain  to  see  respect- 
able men  standing^  in  the  position  of  criminals,  and  1  do 
hope,  from  the  frank  manner  in  which  they  have  acknowl- 
edged their  having  trespassed  beyond  the  bounds  of  the 
law,  theit)  is  an  indication,  as  far  as  they  are  concerned,  not 
only  not  again  to  do  it  themselves,  but  to  do  more,  to  use 
that  influence  which,  as  men  of  intelligence,  they  possess 
over  others,  and  prevent  them  from  doing  the  same  thing. 
The  men  should  know  this,  that  the  law  is  now  perfectly- 
fair  and  equal  as  between  them  and  the  masters.  I  remem- 
ber the  time  when  a  breach  of  contract  was  only  a  question 
of  civil  remedy  as  far  as  the  master  was  concerned ;  but  if 
the  men  broke  their  contract,  they  might  be  visited  with 
imprisonment  for  three  months,  and  were  not  allowed  to 
give  evidence  in  their  own  behalf.  That  was  the  law ;  but 
ttiis  act  of  Parliament,  as  I  have  already  pointed  out,  is  an 
act  of  Parliament  which  has  undergone  the  greatest  con- 
Bideration.  There  was  a  commission  granted  in  1870  to 
consider  the  subject,  and  in  consequence  some  of  the  most 
objectionable  parts  of  the  previous  law  were  done  ay^ay 
with.  A  subsequent  statute  was  passed,  and  of  this  statute 
the  men  rightly  or  wrongly  felt  they  had  a  ground  of  com- 
plaint, and  the  Legislature  heard  their  complaint,  and  they 
recognized  the  riglit  the  men  had  to  some  alteration  in  legis- 
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lation,  and  the  act  of  last  session  was  passed.  I  have  had 
some  experience  in  a  recent  case  of  this  kind,  tried  at  Not- 
tingham, in  which  many  of  the  men  felt,  and  the  principal 
persons  among  the  men  got  them  to  fully  recognize,  in 
a  manly  and  frank  manner,  the  great  desire  on  the  part 
of  the  Legislature  to  consider  the  real  grievances  of  the 
men. 

Now,  what  I  understand  to  be  the  dispute  between  you 
and  the  masters  is  this,  that  the  masters  want  certain  work 
to  be  done  by  piece-work,  and  certain  hours,  and  you  say — 

Parry ^  Sergt.:  There  is  no  dispute  as  to  hours,  my 
Lord. 

.  HuDDLESTON,  B.:  Well,  it  does  not  signify.  The  mas- 
ters have  a  perfect  right  to  say  that,  and  the  men  have  a 
perfect  right  to  say  "  We  won' t  do  piece-work,"  and  the  law 
recognizes  that  every  man  has  a  right  to  be  protected  in 
that  which  he  has  a  legal  right  to  do,  and  which  he  has  a 
right  to  abstain  from  doing ;  anything  that  is  not  an  im- 
291]  proper  act.  The  master  has  the  right  *to  say,  "  I  will 
pay  only  such  and  such  wages,  and  I  require  you  to  work 
certain  liours,  and  if  you  choose  to  accept  it  you  may." 
The  men  have  a  perfect  right  to  say,  '^No;  we  do  not 
intend  to  work  for  such  wages  and  for  so  long  a  time." 
The  masters  have  the  right  to  give  what  they  think  fit,  and 
the  men  have  a  right  to  agree  amongst  themselves  what  thejr 
will  take.  But  while  the  law  secures  to  them  that  right  it 
imperatively  prevents  all  from  exercising  tyranny  to  others, 
and  while  you  may  choose  the  arrangement  of  your  own 
hours  and  terms,  you  have  not  a  right  to  combine  for  the 
purpose  of  imposing  upon  others  a  restriction  from  which 
you  claim  to  be  exempt.  And  the  same  thing  applies  to 
the  masters.  A  master  has  no  right  to  take  proceedings  to 
require  other  masters  to  adopt  his  views;  that  is  a  legal 
oflfence.  And  the  men  have  no  right  to  prevent  others  do- 
ing what  they  think  right,  or  doing  what  they  themselves 
would  wish,  and  it  is  for  this  purpose  the  law  prescribes  ex- 
actly what  must  not  be  done.  You  have  a  perfect  right  to 
advocate  your  own  views  by  argument  and  reasoning,  but 
the  law  says  you  must  not  do  this  :  "You  must  not  com- 
pel any  person  to  abstain  from  doing  any  act  which  is  not 
an  act  that  he  has  no  right  to  do."  The  law  also  says  you 
must  not  do  this:  You  must  not  use  violence  or  intimida- 
tion either  to  a  man,  or  his  wife,  or  his  children,  and  you 
must  not  injure  his  property.  You  must  not  persistently 
follow  any  person  about  from  place  to  place.  This  being 
very  mucn  like  i)icketing,  in  your  own   interest  I  would 
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urge  upon  you  that  picketing  is  a  most  dangerous  course  to 
adopt.  You  must  not  persistently  follow  a  man.  You 
must  not  in  short  *' dodge"  a  man  from  place  to  place  so 
as  to  interfere  with  his  personal  liberty  to  do  what  he 
likes.     You  must  not  hide  his  tools,  or  his  clothes,  or  any 

Eroperty  owned  or  used  by  him,  or  deprive  him  or  hinder 
im  of  the  use  of  them.  All  this  is  reasonable  enough. 
You  must  not  watch  or  beset  his  house,  or  his  works,  or 
their  approaches.  Now  when  this  act  of  Parliament  was 
under  consideration,  the  men,  through  their  delegates, 
urged  upon  the  government  then  passing  it  that  instances 
might  arise  where  men  might  lawfully  "watch  and  beset," 
and  a  proviso  was  introduced  into  this  act  which  says,  "At- 
tending at  or  near  the  house  or  place  where  a  person  re- 
sides, or  works,  or  carries  on  business,  or  happens  to  be, 
or  the  approach  to  such  house  or  place,  in  order  merely  to 
obtain  or  communicate  information,  shall  not  be  deemed  a 
watching  or  besetting  within  the  meaning  of  this  section." 
And  this  means  no  doubt  that  occasionally  you  may,  in 
differences  of  this  kind,  find  some  who  would,  so  to  speak, 
be  "traitors"  to  you  who,  while  getting  their  share  of  the 
money  raised  for  the  support  of  those  on  strike,  go  and 
work  as  well  and  thus  get  money  from  both  sides.  You 
would,  of  course,  wish  to  discover  such  men.  But  it  must 
be  a  "  watching  and  besetting"  for  some  such  lawful  pur- 
pose to  be  within  the  meaning  of  the  act.  You  will,  how- 
ever, see  how  difiicult  and  dangerous  it  is  in  your  effort  not 
to  do  what  is  wrong,  and  to  guard  against  the  abuse  of  the 
^practice.  If  you  wish  by  your  own  conduct  to  as-  [292 
sert  your  rights  to  "  picket"  you  are  almost  certain  to  get 
into  diflBlculty ;  for,  whatever  you  may  intend,  there  will 
be  some  among  you  who  will  go  beyond  what  is  intended 
as  "watching  and  besetting"  within  the  exemption  of  the 
act.  This  picketing  in  which  you  have  been  engaged  is 
illegal.  Your  own  advocate  declares  it  to  be  so  and  it  is  so 
declared  by  the  act  of  Parliament.  I  know  perfectly  well 
that  it  is  said  you  did  not  intend  to  go  beyond  the  act,  and 
I  believe  you  did  not,  and  that  you  did  not  intend  to  do 
that  which  is  criminal.  You  must  feel,  and  any  one  who 
has  looked  at  the  depositions  must  feel,  that  there  can  be 
no  doubt  but  that  some  of  you  at  least  have  gone  far  be- 
yond the  law,  and  it  is  manly  of  you  to  acknowledge  it. 
You  have  broken  the  law,  and  you  are  charged  with  a 
conspiracy.  The  law  of  conspiracy  was  not  clearly  under- 
stood, but  this  act  of  Parliament  defined  it  and  said  that  a 
combination  by  two  or  more  i)ersous  to  do  an  act  which  if 
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done  by  one  would  be  a  crime  is  a  criminal  conspiracy. 
That  is  to  say,  you  may  agree  between  yourselves  to  take 
certain  wages  and  .to  do  certain  work,  but  unless  you  agree 
to  do  some  act  which  act  in  itself  is  a  crime,  it  is  not  a  con- 
spiracy. But  if  you  agree  together  to  use  violence  to  com- 
pel a  person  to  do  something  he  is  not  obliged  to  do,  you 
combine  to  do  an  act  which  is  forbidden  by  the  law  and  it 
is  an  illegal  conspiracy.  It  would  be  a  most  painful  thing 
for  the  respectable  mien  I  see  here  to  be  put  in  Canterbury 
jail  with  all  kinds  of  criminals  for  several  months.  Now, 
do  let  me  point  out  to  you  that,  while  on  the  one  hand  you 
have  gone  beyond  the  law  and  very  properly  acknowledged 
your  error,  you  must  recognize  the  rights  of  others  to  do 
that  which  they  recognize  and  think  right.  And  let  me  say 
that,  while  I  readily  accede  to  the  course  suggested,  that 
you  enter  into  your  own  recognizances  to  come  up  to  re- 
ceive judgment  when  called  upon  to  do  so,  I  require  it  to 
be  distinctly  understood  that  all  the  proceedings  wnich  have 
given  rise  to  this  trial  are  to  cease.  You  will  only  be  called 
up  to  receive  judgment  if  you  violate  the  law,  in  which 
case. you  cannot  expect  any  consideration  so  to  be  held  out 
to  you.  If  you  violate  the  law  you  are  liable  to  be  called 
up  and  sentenced  at  any  time.  I  have  no  doubt  that  you 
mean  to  abide  fairly  by  what  you  have  undertaken  and  to 
obey  the  law.  Having  regard  generally  to  picketing  and 
striking,  depend  upon  it  there  are  other  and  better  means 
by  which  differences  between  capital  and  labor  may  be  ad- 
justed. 

See  13  Eng.  Rep.,  440  note ;   U.  S.  v.  Rindskopf,  6  Biasell,  259 ;  People  «. 
PoweU,  63  N.Y.,  88. 
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NORTH  WALES  CIRCUrT. 

Chester  Spring  Assizes,  1878. 

(Before  Mr.  Justice  Lush.) 

293]  *Reg.  V.  James  Buckley  (*). 

Murder — AdmiasSnlity  of  evidence — Statement  made  hy  deceased  in  the  abnenee  of  the 
prisoner — Motive — Deposition. 

Where  the  deceased  person,  a  constable,  in  the  course  of  his  duty,  made,  shortly 
before  his  death,  and  in  the  absence  of  the  accused,  a  verbal  statement  in  the  nature 
of  a  report,  to  his  superior  officer  (an  inspector  of  police),  as  to  where  tlie  decease*! 
was  going  and  what  he  was  going  to  do;  such  report  being  material  to  the  case  for 
the  Crown: 

(})  Reported  by  E.  July  an  I>un.v,  Esq.,  Barrister-at  Law. 
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Hdd^  per  Lnsh,  J.,  after  consultation  with  Mellor,  J.,  that  such  statement  and 
report  were  admissible  in  evidenoe  for  the  prosecution. 

in  order  to  prove  malice  or  motive  against  the  accused,  the  deposition  of  the 
deceased  against  him,  taken  before  the  magistrates  on  another  charge,  and  for  which 
he  was  afterwards  convicted,  was  tendered  in  evidence,  and 

Hdd,  admissible. 

James  Buckley,  gardner,  was  indicted  for  the  wilfal 
murder  of  a  policeman  named  James  Green,  at  Morton,  on 
the  24th  of  Februarv,  1873. 

H.  8.  Oiffard^  Q-C,  and  F.  F.  Brandt  prosecuted; 
Bowen^  Q.C.,  Wynne  FovJJces^  and  E.  Jvlyan  Dunn  ap- 
peared for  the  prisoner. 

It  seems  from  the  evidence  adduced  that  the  prisoner,  who 
lived  in  a  small  cottage  some  distance  away  from  other 
houses,  was  a  man  who,  for  many  years  past,  had  borne  an 
excellent  character,  but  that  in  the  previous  year  he  had 
been  prosecuted  and  convicted  for  larceny,  mainly  by  the 
testimony  of  the  deceased  man  Green,  who  had  seen  him 
commit  the  offence.  After  his  imprisonment  for  such  theft, 
the  prisoner  had  been  heard  to  mutter  threats  of  vengeance 
against  Green  for  the  part  he  had  taken  in  prosecuting  him. 
On  the  24th  of  February,  *1873,  in  consequence  of  cer-  [294 
tain  information  given.  Green,  who  was  then  on  duty  as 
police  constable,  met  his  inspector  and  made  a  certain  state- 
ment to  him,  no  one  else  being  present  at  the  time. 

It  was  most  important  for  the  prosecution  to  get  this  state- 
ment before  the  court,  inasmuch  as  the  whole  of  the  evidence 
for  the  Crown  wia43  circumstantial  in  its  character,  and  as  in 
fact  Green  had  told  the  inspector  that  he  was  going  that 
night,  viz.,  the  24th  of  February,  to  watch  the  prisoner,  and 
as  the  deceased  was  never  seen  alive  after  this  conversation, 
excepting  by  a  i)erson  who  saw  him  a  short  time  after  dark 
that  evening,  on  the  road  in  what  might  be  the  direction  of 
the  prisoner's  cottage;  and  as  the  body  of  Green  was  not 
found  until  two  days  afterwards,  when  it  was  discovered 
in  the  canal  some  distance  off,  and  was  covered  with  wounds. 

Tlie  following  evidence  was  given  leading  up  to  the  state- 
ment in  question : 

Inspector  Joseph  Hulme,  of  Sandbach,  said :  I  knew  the 
deceased  man,  James  Green,  he  had  been  in  our  police 
force  about  five  years.  I  last  saw  him  alive  on  Monday,  the 
24th  of  February,  1873,  at  11.30  in  tlie  morning.  If  a  con- 
stable was  going  on  a  particular  duty  he  should  report  to 
me,  if  convenient.  He  might,  in  case  of  emergency,  act 
without  so  doing.  Green  did  make  a  report  to  me  on  that 
occasion  of  his  intended  duty  that  night.  Tliat  report  was 
verbal. 

15  Ex«.  Rep.  42 
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By  BoweUy  Q.C.:  The  meeting  was  quite  accidental,  and 
we  nad  a  general  conversation.  Constables  do  report  at 
times  to  me  what  they  are  going  to  do  in  their  own  district : 
not  always  in  writing.  Green  was  one  of  those  constables 
who  possessed  a  little  more  confidence  and  had  a  little  more 
latitude  ^ven  him  than  others. 

By  Oij^ard,  Q.C.:  Each  man  had  a  conference  point,  and 
I  met  Green  going  to  the  place  of  meeting  half  an  hour 
before  the  time. 

By  the  Judge:  Prisoner's  house  was  in  Green's  beat; 
Green's  duty  was  day  and  night  duty  on  the  24th  of  Feb- 
ruary ;  from  eleven  to  three  m  the  day,  and  from  nine  to 
two  at  night. 

Oiffara^  Q.C.:  I  propose  to  ask  the  question  what  the 
report  was. 

Bowen^  Q.C.,  objected. 

The  Judge  :   I  think  it  is  admissible* 

Bowen^  Q.C.,  submitted  that  under  the  circumstances  the 
report  was  not  admissible,  on  the  ground,  amongst  others, 
that  it  was  mere  gossip. 

The  Judge  thought  that  the  statement  made  by  the  de- 
ceased man  was  quite  admissible,  but  went  to  the  other 
court  to  consult  witn  Mr.  Justice  Mellor  on  the  point.  After 
an  absence  of  some  minutes  the  learned  judge  returned,  and 
said  that  his  learned  brother  had  no  doubt  at  all  of  its 
admissibility,  and  the  statement  was  therefore  received  in 
295]  ^evidence;  and  was,  that  the  deceased  had  had  private 
information  that  the  prisoner  was  at  his  old  game  or  thiev- 
ing again,  and  that  therefore  the  deceased  intended  to  watch 
his  movements  that  night.  Witness  said  to  the  deceased, 
"I  will  send  a  man  to  assist  you  about  nine  o'clock  ;"  and 
deceased  replied,  '*That  will  be  too  late,  I  will  go  about 
dusk,  myself." 

2d  point.  Afterwards,  in  the  course  of  the  trial,  it  being 
important  to  prove  motive,  it  was  proposed  to  read  the 
deposition  of  the  deceased,  taken  before  the  magistrates, 
when  the  charge  of  larceny  against  the  prisoner  was  heard. 

Bowen^  B.C.,  objected  to  such  evidence,  saying  it  was 
immaterial  to  the  issue. 

The  Judge,  however,  said:  I  don't  know  but  that  he 
might  have  been  a  witness  for  the  prisoner.  I  must  know 
tljH  relations  between  them. 

The  magistrates'  clerk  then  read  the  original  depositions 
of  (ireen,  and  which  were  to  the  effect  that  he  had  seen  the 
prisoner  commit  the  theft  complained  of,  and  tliat  he  fol- 
lowi^^d  him,  and  took  liirn  in  custody  with  the  stohr^n  articles 
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upon  him.  The  prisoner  was  convicted  of  such  theft  and 
sufFered  punishment  therefor  a  few  months  before  the 
charge  of  murder  was  brought  against  him. 

After  a  trial  which  lasted  two  days  the  jury  found  a 
verdict  of 

Not  guilty. 

Attorneys  for  prosecution :  Latham  &  Bygott^  Sandhach, 
Attorney  for  prisoner :  Thomas  Cooper^  CongUton. 


[13  Cox's  Criminal  Cases,  296.] 

NORTHERN  CIRCUIT. 

Liverpool  Summer  Assizes,  1876. 

(Before  Mr.  Justice  Lindley.) 

*Reg.  V. /Stewart  C).  [296 

DepasUions  taken  abroad — Absence  of  witnesses — Merchant  Shipping  Act  (17  (j&  18 
VicL  e.  104,  ss.  268,  270.) 

Witnesses  whose  evidence  had  been  duly  taken  at  New  York  by  the  British  Con- 
sul General,  under  the  17  <&  18  Vict  c.  104,  s.  207,  were  seamen  of  a  British  sailing 
vessel,  which  was  proved  by  affidavits  to  be  still  at  sea,  and  none  of  the  witnesses 
were  Ukely  to  be  in  the  United  Kingdom  for  many  months : 

Held,  that  the  affidavits  sufficiently  proved  that  the  witnesses  were  out  of  the 
United  Kingdom,  their  depositions  were  read,  and  the  prisoner  convicted  and 
sentenced. 

Thomas  Stewart,  a  man  of  color,  though  a  British  sub- 
ject, was  indicted,  at  the  Spring  Assizes,  before  Mr.  Justice 
brett,  for  having  on  the  high  seas  on  board  a  British  ship 
called  The  Neptune  Car,  on  the  24th  of  December,  1875,  fe- 
loniously wounded  one  Richard  Buckingham  with  intent  to 
murder  him. 

The  only  witness  then  present  was  a  Mersey  river  police- 
man who  had  received  the  prisoner  into  his  custody  from 
the  ca;ptain  of  an  American  steamer  at  Liverpool,  and  at  the 
same  time  he  received  a  bundle  of  written  depositions  taken 
arainst  the  "prisoner  before  the  British  Consul  General  at 
New  York.  When  charged  by  the  river  policeman  with 
assaulting  with  intent  to  murder,  the  prisoner  answered,  "  I 
struck  him,  but  I  did  not  intend  to  murder." 

Tidswell,  for  the  prosecution,  referred  to  17  &  18  Vict. 
c.  104,  s.  270,  Jieg.  v.  Conning  (11  Cox  C.  C.  135),  and  after 
reading  an  affidavit  to  the  effect  that  the  vessel  was  at  sea 
and  the  witnesses  out  of  the  United  Kingdom,  applied  that 
the  depositions  might  be  sent  before  the  grand  jury,  whic.li 
was  allowed,  and  a  true  bill  was  afterwards  found. 

(')  Reported  by  R.  T.  Tidswkll,  Esq.,  BarriHter-at-Law. 
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297]   *Commins^  for  the  prisoner,  afterwards  applied  for 
the  prisoner's  discharge. 

Brett,  J.,  adjourned  the  trial  to  the  next  assizes,  and 
ordered  the  prisoner  to  be  kept  in  custody. 

LiNDLEY,  J.,  at  the  next  assizes,  on  a  further  affidavit  of 
like  effect  to  the  former,  ordered  the  trial  to  take  place. 

TidsweU^  after  the  river  policeman's  evidence,  applied 
that  an  officer  of  the  court  should  read  the  depositions, 
which  were  lengthy,  and  which  purported  to  have  been 
taken  in  due  course. 

ComminSy  for  the  prisoner,  objected  to  their  being  read, 
as  it  did  not  appear  from  the  depositions,  or  in  any  way, 
that  the  consul  at  New  York  had  taken  any  steps  for  send- 
ing the  witnesses  in  accordance  with  his  power  under  sect. 
268  of  the  Merchant  Shipping  Act,  and  argued  that  it  ought 
to  have  been  shown  that  there  had  been  some  endeavor  to 
send  them. 

LiNDLEY,  J.,  quoted  the  maxim  ^^  Omnia  presumuvtv/r 
rite  esse  acta  donee  contrarium  probetur^'^^  and  held  them 
admissible,  as  they  purported  to  have  been  taken  in  the 
presence  of  the  accused,  were  duly  signed  and  fully  com- 
plied with  the  requirements  of  the  act.  Tht^y  were  then  read 
by  an  officer  of  the  court.  From  them  it  appeared  that  on 
the  24th  of  December,  1875,  while  the  Neptune  Car  was  at 
sea  on  a  voyage  from  Rio  Janerio  to  New  i  ork,  the  prisoner, 
who  was  cook,  made  an  attack  on  the  mate  upon  the  latter 
attempting  to  send  a  retriever  dog  from  on  deck  into  the 
cabin,  whereupon  the  prisoner  went  to  the  pantry,  got  a 
knife,  ran  after  the  mate,  caught  him,  stabbed  at  him,  and 
cut  him  several  times,  threatening  to  murder  him. 

The  river  policeman's  evidence  was  that  the  prisoner, 
when  charged  in  Liverpool  by  him,  said  "  I  did  assault  him, 
but  I  did  not  intend  to  kill  him." 

The  prisoner  was  found  guilty  of  wounding  with  intent 
to  do  grievous  bodily  harm,  and  his  Lordship;  on  the  fol- 
lowing morning,  after  observing  that  he  had  considered  the 
various  points  raised,  remarked  that  it  was  an  important 
case,  as  there  was  an  impression  abroad  that  offences  might 
be  committed  on  British  ships  with  impunity,  or  with  a 
reasonable  hope  of  escape,  if  the  witnesses  were  at  sea  and 
could  not  be  present  at  tlie  trial,  and  sentenced  him  to  a 
term  of  scwen  years  penal  servitude. 
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[18  Cox's  Ciiminfd  Cases,  298.] 

COURT  FOR  CROWN  CASES  RESERVED. 

Tuesday,  June  18,  1876. 

(Before  Morris,  C.J.,  Palles,  C.B.,  O'Brien,  J.,  Deaey,  B., 'Fitzgerald,  B.,  Keogh,  J., 

and  Lawson,  J.) 

^  Reg.  V.  Murphy  (*). 

False  pretencea — Obtaining  goods  for  Tialf  bank  notes. 

A.  was  indicted  for  obtaining  soods  from  several  persons  by  false  pretences  to 
whom  she  had  forwarded  half  bazu^  notes,  requesting  goods  to  the  value  of  the  entire 
notes  to  be  sent  to  her.    She  had  not  the  corresponding  half  notes  in  her  custody : 

Seldj  that  she  was  rightly  convicted  for  obtaining  goods  by  false  pretences. 

Case  reserved  for  the  opinion  of  this  court  by  Lawson,  J. 

The  prisoner,  Mary  Murphy,  was  convicted  of  obtaining 
goods  by  false  pretences  at  the  Commisi^ion  for  the  county 
of  the  city  of  Dublin. 

The  indictment  averred  that  the  traverser  at  Castle  Pol- 
lard, in  the  county  of  Westmeath,  did  heretofore,  to  wit,  on 
the  27th  of  November,  1875,  send  through  the  post  to  one 
John  O'Connor,  residing  in  the  county  of  the  city  of  Dublin, 
a  written  order  and  request  note  for  the  delivery  to  her,  the 
said  Mary  Murphy,  of  certain  quantities  of  tea  and  sugars 
of  the  goods  and  cnattels  of  the  said  John  O'Connor,  and 
together  with  said  written  order  and  request  note  the  said 
Mary  Murphy  then  sent  certain,  to  wit,  two  halves  of  bank 
notes  by  way  of  payment  for  a  sum  of  £2  for  the  goods  afore- 
said. And  the  jurors  aforesaid,  upon  their  oath,  do  further 
say  and  present  that  the  said  Mary  Murphy,  on  the  day  in 
the  year  aforesaid,  unlawfully  and  knowingly  did  falsely 
pretend  to  the  said  John  O'Connor  that  she  then  had  in  her 
custody  and  procurement  for  the  satisfaction  of  the  said 
John  O'Connor  certlain  halves  of  bank  notes  being  the  proper 
and  corresponding  halves  *of  the  bank  notes  so  as  [299 
aforesaid  sent  by  the  said  Mary  Murphy  to  John  O'Connor, 
and  that  the  same  would  in  due  course  be  sent  by  Mary 
Murphy  to  John  O'Connor,  by  which  said  false  pretences 
the  said  Mary  Murphy  then  unlawfully  did  obtain  from  the 
said  John  O  Connor  certain,  to  wit,  ten  pounds  weight  of 
tea  and  fifty-six  pounds  we^ht  of  sugar  of  the  goods  and 
chattels  of  the  said  John  O'Connor,  with  intent  to  defraud. 
Whereas,  in  truth  and  in  fact,  the  said  Mary  Murphy  had 

(*)  Reported  by  Cbcil  R.  Roche,  Esq.,  Barrister-at-Law. 
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not  then  in  her  custody  or  procurement  for  the  satisfaction 
of  the  said  John  O'Connor  the  said  halves  of  bank  notes, 
being  the  proper  and  corresponding  halves  of  the  halves  of 
bank  notes  so  as  aforesaid  sent  by  Mary  Murphy  to  John 
O'Connor,  as  she  did  then  so  falsely  pretend  to  John  O'Con- 
nor, and  Mary  Murphy  then  well  knew  the  said  pretences 
to  be  false,  against  the  form,  &c. 

In  two  other  counts  the  traverser  was  similarly  indicted 
for  sending  half  notes  to  Joshua  Bewley  and  Hugh  Mc- 
Neight  respectively.  In  each  count,  by  direction  of  the 
court,  the  words  "or  procurement"  were  struck  out.  Evi- 
dence was  given  by  Joshua  Bewley,  Hugh  McNeight  and 
several  other  persons,  to  the  effect  that  the  prisoner  had 
written  letters  to  the  witnesses,  inclosing  half  notes,  and 
reqesting  that  goods  might  be  forwarded  to  her.  The  goods 
were  sent,  but  the  traverser  would  not  send  the  second  half 
notes.  Several  of  the  witnesses  held  the  corresponding 
halves  of  the  notes  sent  to  the  others.  The  police  constables 
who  arrested  her  the  prisoner  found  several  half  notes  with 
her.  -^t  the  conclusion  of  the  case  for  the  Crown,  counsel 
for  the  prisoner  submitted  that  the  indictment  could  not  be 
maintained,  as  the  pretence  must  be  of  an  existing  fact,  and 
here  the  goods  had  been  obtained  upon  a  promise  to  send 
the  other  halves.  Counsel  for  the  Crown  said  there  was 
evidence  to  sustain  the  count  laid  that  she  had  the  corre- 
sponding halves  in  her  custody.  The  case  was  left  to  the 
jury,  who  found  the  traverser  guilty.  The  learned  judge 
(Lawson,  J.)  then  stated  a  case  for  the  court,  the  question 
being  "if  ^ the  court  should  be  of  opinion  that  the  evidence 
sustained  that  count  of  the  indictment  which  alleged  a  pre- 
tence that  she  had  the  half  notes  in  her  custody,  the  convic- 
tion to  be  affirmed,  if  not,  the  conviction  to  be  quashed." 

O^Moore^  for  the  traverser:  The  sending  of  the  half 
bank  notes  and  obtaining  the  goods  on  the  faith  that  the 
corresponding  half  notes  would  be  duly  sent,  is  not  an  ob- 
taining of  goods  by  false  pretences.  It  was  at  most  merely 
a  promise  to  pay  for  goods  on  delivery,  and  such  a  promise 
is  not  a  false  pretence  of  an  existing  fact  {Reg.  v.  Oood- 
hall,  R.  &  R,  461). 

Fitzgerald,  B.:  The  first  question  is,  what  was  the  in- 
tention with  which  the  half  notes  were  sent? 

0^ Moore:    The  sending  was  merely  a  promise  to  pay. 

Palles,  C.B.:  How  could  the  traverser  keep  that  prom- 
ise when  she  had  parted  with  the  other  half  notes  ? 

0^ Moore:    The  promise  was  not  to  pay  by  sending  the 
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second  *half  note,  but  to  pay  in  some  manner,  and  the  [300 
half  note  was  sent  merely  as  a  security  for  the  observance 
of  the  promise. 

O'BiUEN,  J.:  But  the  traverser  had  sent  the  correspond- 
ing notes  away,  and  the  jury  might  reasonably  infer  that 
the  representation  was  to  send  the  second  hair  notes,  and 
that  was  a  false  representation,  and  the  one  upon  which  the 
goods  were  in  fact  obtained. 

0  Moore:  The  test  to  apply  is,  was  the  sending  of  the 
half  note  merely  a  promise  to  pay  in  the  future  ?  If  so,  it 
is  not  a  false  pretence,  it  was  merely  a  security.  It  is  not  a 
false  pretence  on  the  face  of  it,  like  a  flash  note.     It  is  quite 

Epssible  that  the  traverser  made  a  mistake  in  sending  the 
alf  notes.  The  evidence  at  the  worst  is  consistent  with  the 
innocence  of  the  traverser. 

Keogh,  J.:  That  might  be  but  for  evidence  which  ap- 
pears from  the  cross-examination  of  Hugh  McNeight.  He 
says  that  the  traverser  told  him  she  had  sent  the  half  notes 
corresponding  to  those  he  got  to  some  one  else.  He  also 
says  that  six  of  the  half  notes  sent  to  him  corresponded  with 
six  sent  to  O'Connor. 

Murphy^  Q.C.,  with  him  O^Brieriy  Q.C.,  for  the  Crown: 
The  question  in  this  case  was  one  for  the  jury.  They  were 
to  say  with  what  intention  the  half  notes  were  sent.  In  Reg. 
V.  Bryan  (7  Cox  C.  C,  812),  although  overruled  in  that 
particular,  lays  down  the  law  with  great  clearness.  He 
says,  "  I  say  nothing  on  the  subject  of  exaggeration  except 
that  it  appears  to  me  it  would  be  a  question  for  the  jury,  m 
each  case,  whether  the  matter  was  such  ordinary  praise  of 
the  goods  {dolus  l)onus\  as  that  a  person  ought  not  to  be 
taken  in  by  it,  or  whether  it  was  a  representation  of  a  spe- 
cific fact  material  to  the  contract  and  mtended  to  defraud." 
In  this  case  the  sending  of  the  half  notes  was  an  intimation 
that  the  person  from  whom  the  goods  were  bought  was  not 
to  rely  upon  a  mere  promise  to  pay.  It  was  an  intimation 
that  the  transaction  was  to  be  a  ready  money  one,  and  if  the 
intimation  of  such  a  state  of  facts  was  made  with  intent  to 
defraud  and  induce  parties  to  part  with  their  goods,  that 
is  a  false  pretence. 

Morris,  C.J.:  The  only  question  is,  did  the  sending  of 
the  half  notes  imply  the  traverser  had  the  corresponding 
halves  ? 

O'Brien,  J.:  You  say,  Mr.  Murphy,  that  the  mere  act 
of  sending  the  half  notes  was  a  representation  that  the 
traverser  had  the  other  halves  'i 
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Murphy :  Yes,  upon  the  authority  of  Reg.  v.  (Hies  (34 
L.  J.,  M.  C.  50). 

O'^ Moore  in  reply.:  The  case  of  Reg.  v.  GHles  is  different 
from  this.  There  the  traverser  falsely  pretended  she  had 
power  to  bring  back  A.'s  husband  over  hedges  and  ditches, 
which  she  had  not.     Here  the  traverser  had  power  to  pay. 

Morris,  C.J.,  delivered  the  judgment  of  the  court:  We 
are  all  of  opinion  that  this  conviction  be  affirmed.  There 
was  evidence  to  go  to  the  jury  of  the  pretence  that  the  trav- 
erser had  half  notes  in  her  possession  corresponding  to 
301]  those  she  sent.  I  take  the  ^first  count  a^  it  is  the  sim- 
plest in  its  facts.  It  states  the  grand  jurors  "present  that 
Mary  Murphy,  on  the  27th  November,  1876,  sent  to  John 
O'Connor  a  request  for  goods,  and  with  the  request  two 
half  notes  by  way  of  payment  for  a  sum  of  two  pounds 
for  the  goods  aforesaid,  and  the  jurors  further  present 
that  the  said  Mary  Murphy  unlawfully  and  knowingly 
did  falsely  pretend  to  the  said  John  O'Connor  that  she 
then  had  in  her  custody  for  the  satisfaction  of  the  said 
John  O'Connor,  certain  half  notes,  being  the  proper  and 
corresponding  half  notes  of  the  halves  so  sent  as  afore- 
said, and  the  same  would  be  sent  in  due  course,  by  which 
false  pretences  she  obtained  the  goods,  whereas  the  said 
Mary  Murphy  had  not  then  in  her  custody  for  the  satisfac- 
tion of  the  said  John  O'Connor  the  corresponding  half 
notes."  Well,  the  jury  found  that  the  half  notes  were  sent 
with  the  intent  to  defraud  John  O'Connor  of  his  goods,  and 
the  request  for  the  goods  along  with  sending  the  two  half 
notes  was  evidence  from  which  the  jury  might  infer  that 
there  was  a  sort  of  silent  statement  by  Mary  Murphjr  that 
she  had  the  corresponding  half  notes  ready  for  the  satisfac- 
tion of  O'Connor.  It  is  plain  that  was  O'Connor's  view  of 
the  matter,  and,  indeed,  it  would  most  naturajly  be  any- 
body's view  under  the  circumstances.  But  it  even  appeared 
that  on  the  25th  of  November,  two  days  before  the  traverser 
sent  the  money  to  O'Connor,  she  had  forwarded  the  corre- 
sponding notes  to  George  Jack.  Thija  is  not  only  evidence 
against  the  prisoner  but  overwhelming  evidence,  and  all  in 
one  way.     The  conviction  therefore  is  confirmed. 

Conviction  affirmed. 
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[13  Cox's  Criminal  Cases,  302.] 

COURT  FOR  CROWN  CASES  RESERVED. 

Tuesday,  June  18,  1876. 

(Before  Morris,  C.J.,  Palles,  C.B.,  Keosh,  J.,  O'Brien,  J.,  Fitzgerald,  B.,  Deasy,  B., 

and  Lawson,  J.) 

*Reg.  v.  Noonan  (').  [302 

ReKue    Seizure  by  special  bailiff — Chutody  of  goode  seized — AsMtanU  of  bailiff. 

Where  goods  were  seized  under  a  warrant  of  the  high  sheriff  addressed  to  a  spe- 
cial bailiff,  grounded  on  a  writ  of  fi,  fa.  from  one  of  the  superior  courts,  which  war- 
rant conferred  no  authority  on  the  special  bailiff  to  employ  assistants,  and  the  goods 
were  rescued  from  the  custody  of  the  assistants,  it  was  held  that  an  indictment  was 
not  sustainable  for  "  by  violence  and  threats  of  violence,  compelling "  the  special 
buliff  to  abandon  the  seizure  of  the  goods  (Morris,  C.J.,  Eeogh,  J.,  and  Lawson,  J., 

William  Noonan  was  convicted  at  the  Limerick  Quarter 
Sessions  on  the  6th  of  January,  1876,  on  an  indictment 
charging  him  with  having  on  the  9th  of  December,  1876, 
"  by  violence  and  threats  of  violence,  compelled  one  Patrick 
Kelly  to  abandon  the  seizure  of  two  iron  plows,  which  he 
the  said  Patrick  Kelly  had  then  seized  under  and  by  virtue 
of  a  warrant  of  John  B.  Massey,  high  sheriff  of  the  county 
of  Limerick,  directed  to  him  the  said  Patrick  Kelly,  and 

f rounded  on  a  writ  oi  fi.  fa,  of  the  Court  of  Exchequer." 
t  appeared  in  evidence  that  by  the  warrant  Patrick  Kelly 
was  appointed  special  bailiff,  at  the  request  of  the  plaintiff, 
in  a  certain  cause  of  James  Fitzgerald  v.  John  Noonan^  to 
execute  a  writ  of  fi,  fa.  in  the  said  cause  against  the  goods 
of  the  said  John  Noonan.  The  warrant  was  directed  to 
Patrick  alone,  and  contained  no  authority  to  him  to  employ 
assistants.  It  appeared  also  that  at  3.30  p.m.  on  the 
*9th  of  December,  1876,  Patrick  Kelly,  accompanied  [^303 
by  three  men,  named  O'Neil,  Morony,  and  Grady,  seized, 
by  virtue  of  the  warrant,  the  goods  mentioned  in  the  indict- 
ment, at  the  residence  of  John  Noonan.  Kelly  produced 
and  read  the  warrant  to  John  Noonan,  and  having  seized 
the  goods,  left  them  in  charge  of  the  three  men  named,  and 
then  went  away,  taking  the  warrant  with  him.  The 
traverser,  who  was  a  son  of  John  Noonan,  came  to  his 
father's  house  about  an  hour  after  the  seizure,  and  endeav- 

(')  Reported  by  Ckcil  R.  Roche,  Esq.,  Barrister-at^Law. 

15  Exo.  Rep.  43 
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ored  to  retake  the  goods.  He  did  not  then  succeed,  and 
left  the  house,  but  returning  about  one  o'clock  at  night, 
rescued  the  goods,  driving  away  the  three  men  left  in  charge 
bjr  Kelly.  Kelly  had  not  returned  from  the  time  of  the 
seizure  until  after  the  retaking.  No  evidence  was  offered 
for  the  prisoner,  but  at  the  close  of  the  evidence  for  the 
Crown,  the  chairman  was  called  on  to  direct  an  acquittal  on 
the  ground  that  the  warrant  was  directed  to  Patrick  Kelly 
alone,  and  did  not  authorize  him  to  delegate  his  authority, 
that  consequently  the  three  men  in  possession  of  the  goods 
were  trespassers,  and  had  no  legal  right  to  be  on  the  prem- 
ises, and  that  the  averment  in  the  indictment  that  Patrick 
Kelly  had  been  compelled  to  abandon  the  seizure  had  not 
been  sustained  by  the  evidence,  which  showed  that  Kelly 
was  not  present  at  all  at  the  time  the  alleged  offence  was 
committed,  and  that  the  possession  of  the  goods  of  the  men 
left  in  charge  could  not  under  the  circumstances  be  said  to 
be  the  possession  of  the  bailiff. 

Falkiner^  Q.C.  (with  him  R.  L,  I>a7nes\  for  the  Crown: 
The  only  question  to  be  considered  is  whether  the  indict- 
ment can  be  sustained  at  common  law.  The  act  of  the 
traverser  was  subversive  of  the  course  of  public  justice. 
Kelly  was  acting  legally,  and  it  is  merely  necessary  to  prove 
that  he  was  in  possession  of  the  goods  seized,  and  that  he 
was  compelled  to  give  up  that  possession.  Although  Kelly 
put  other  persons  in  charge  of  the  goods  he  had  seized,  and 
who  were  not  named  in  the  warrant,  that  was  not  a  delega- 
tion of  his  authority,  it  was  merely  the  delegation  of  an 
act.  The  possession  of  the  men  from  whom  the  goods  were 
taken  was  the  possession  of  the  bailiff,  and  the  possession 
of  the  bailiff  was  the  possession  of  the  high  sheriff.  The 
retaking  of  the  goods  seized  was  a  retaking  from  the 
high  sheriff  and  as  such  was  indictable  at  common  law. 
Therefore,  the  only  question  is,  was  there  evidence  to  sup- 
port it?  Kelly  had  been  in  possession  of  the  goods  under 
the^. /a.,  his  leaving  them  even  unguarded  would  not 
amount  to  an  abandonment  {Bannister  v.  Hyde^  2  Ell.  & 
Ell.,  627).  They  still  remained  constructively  in  his  pos- 
session. Kelly  would  have  been  justified  in  re-entering  by 
force  {Eagleton  v.  Oviteridge^  11  M.  &  W.,  466).  It  is  not 
necessary  for  a  landlord  distraining  goods  to  leave  any  one 
in  possession  of  them  (Swan  v.  Bart  of  Falmout7i^  8  B.  & 
C,  456).  But  in  fact  itelly  retained  possession  of  the  goods 
by  the  three  men  he  left  in  charge.  It  was  not  necessary 
these  men  should  be  named  in  the  wan-ant  to  enable  him  to 
304]  do  so.     These  men  *were  bailiffs  d-e  facto,  if  not  de 
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Jure^  and  their  possession  was  good  {Parker  v.  Kitt^  1  Lord 
Raymond's  R.,  658).  The  point  raised  below  was  that  these 
three  were  trespassers,  because  they  were  not  named  in  the 
uvarrant.  The  violent  retaking  from  these  men  was  a  violent 
retaking  from  the  bailiff,  and  the  evidence  supports  the  in- 
dictment. 

No  counsel  appeared  for  the  prisoner. 

Lawson,  J. :  1  am  of  opinion  that  the  conviction  should 
be  sustained,  on  the  ground  that  the  facts  proved  in  evidence 
disclose  an  offence  at  common  law. 

Deasy,  B.  :  I  have  arrived  at  a  contrary  conclusion,  for 
Kelly  was  not  present  when  the  transaction  took  place  for 
which  the  prisoner  was  convicted.  I  never  heard  of  a  man 
being  assaulted  vicariously,  or  being  threatened  to  be  as- 
saulted vicariously. 

Fitzgerald,  B.,  concurred  with  Deasy,  B. 

O'Brien,  J.:  I  am  of  opinion  that  the  conviction  should 
be  quashed,  and  I  do  not  think  there  was  any  evidence  to 
show  that  Kelly  was  compelled  to  abandon  possession. 

Keogh,  J.:  I  hold  that  the  conviction  should  be  sus- 
tained. Although  the  indictment  was  loosely  framed,  I  am 
of  opinion  that  there  was  a  rescue,  and  that  at  the  time 
the  goods  were  in  the  possession  of  Patrick  Kelly  by  his 
servants. 

Palles,  C.B.:  I  am  of  opinion  the  conviction  should  be 
quashed.  I  offer  no  opinion  whether  the  indictment  was 
good  or  not,  but  I  do  not  consider  it  was  proved. 

Morris,  C.J.:  The  majority  of  the  court  are  of  opinion 
that,  in  any  aspect  of  the  case,  the  conviction  should  be 
c[uasbed.  But  I  may  add  my  opinion  to  that  of  the  minor- 
ity that  this  indictment  should  be  sustained.  There  is  no 
doubt  there  was  a  legal  seizure  by  the  sheriffs  special 
bailiff,  that  the  goods  were  in  legal  possession  at  the  tune  of 
the  seizure,  though  he  called  in  assistance,  without  which 
he  could  not  retain  the  possession  of  the  goods. 

Conviction  quashed. 
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[18  Cox'b  Criminal  Cases,  305.] 
HIGH  COURT  OF  JUSTICE. 
Queen's  Bench  Division.     February  26,  1876.  • 

(Before  the  Lord  Chief  Justice  (Cockbum),  and  Mellor  and  Field,  J  J.) 

305]  *Reg.  v.  "The  World." 

lAhd —  Criminal  information — Practice —  Compromise — Apology. 

The  court  will  not  sanction  applications  for  criminal  information  in  cases  of 
alleged  libel  if  resorted  to  for  the  purpose  of  extorting  an  apology. 

AJl  excuses  for  the  publication  of  a  libel,  as  accidental  error,  inadvertence,  and 
such  like,  should  be  promptly  made. 

It  is  not  enough  to  say  we  were  "  misled,**  nor  is  "  personal  malice  **  materiaL  To 
repeat  a  malignant  scandal  floating  about  society,  although  with  no  intent  to  injure 
any  person  in  particular,  is  sufficient  to  support  a  criminal  information. 

A  libel  of  a  serious  character  being  brought  before  the  court,  it  will  not  sanction 
a  compromise  between  the  parties,  but  the  prosecution  once  instituted  must  take  its 
course ;  the  object  of  such  a  proceeding  being  not  the  vindication  of  character,  but 
the  repression  of  scandalous  libels.     (Per  Cockburn,  C.J.) 

In  ftiture,  the  court  will  lay  down  a  stringent  rule  that  in  such  cases  the  counsel 
who  applies  for  a  criminal  information  shall  give  an  undertaking  on  the  part  of  the 
prosecutor  to  proceed  with  the  prosecution  in  order  to  ensure  its  being  carried  to 
its  legitimate  conclusion. 

A  RULE  NISI  had  been  obtained  on  the  part  of  the  Ri^jht 
Hon.  Edward  Horsman,  M.P.,  for  a  criminal  infoimation 
^against  the  publisher  of  The  World  newspaper  for  an  alleged 
libel. 

Sir  B.  James,  Q.C.,  Hawkins,  QC,  and  Oreen,  for  the 
prosecutor. 

Parry,  Sergt.,  and  Lewis,  for  the  defendant. 

The  ianguage  of  the  libel  is  not  material  to  the  present 
report.  It  was  admitted  to  be  a  libel.  The  prosecutor,  Mr. 
Horsman,  had  filed  an  affidavit  expressly  denying  the  im- 
putations made  upon  him. 

Parry,  Sergt.,  lor  the  defendant,  said  that,  having  read 
the  affidavit  oi  Mr.  Horsman,  he  had  no  hesitation  in  say- 
306]  iiig  that  his  *client  very  much  regretted  having  inserted 
the  article  complained  of,  and  he  desired  on  his  part^^and  on 
the  part  of  the  proprietors,  most  distinctly  to  withdraw  all 
imputations  against  Mr.  Horsman.  Upon  reading  his  affi- 
davit they  felt  that  there  was  no  foundation  for  the  article 
inserted  and  that  they  had  been  misled  in  inserting  it.  Tliey 
Y^ry  much  regretted  its  insertion  and  they  begged  sincerely 
to  apologize  to  Mr.  Horsman  for  its  insertion. 

The  Lord  Chief  Justice  :  It  imputes  to  him  conduct  of 
the  basest  and  most  dishonorable  character  and  this  is  not 
a  proceeding  to  be  resorted  to  for  the  purpose  of  extorting 
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an  apology.  If  a  person  comes  to  this  court  with  a  well- 
founded  cause  of  complaint,  which  entitles  him  to  ask  for  a 
criminal  inft3rmation  for  a  libel  of  a  most  serious  ntiture,  very 
seriously  affecting  his  character,  this  court  should  not  be 
asked  to  sanction  a  proposal  for  withdrawal  from  the  prose- 
cution on  withdrawal  of  the  charge,  but  the  prosecution 
should  take  its  course  and  the  party  must  take  the  con- 
sequences. I  do  not  think  that  we  should  be  justified  in 
allowing  that  course  to  be  taken  in  the  case  of  a  libel  assail- 
ing character  as  this  does. 

Tarry ^  Sergt.,  knew  that  such  was  the  view  of  the  court, 
and  he  had  so  informed  his  client,  who  had  placed  him- 
self entirely  in  his  hands.  The  terms  of  the  libel,  how- 
ever, were  not  such  as  that  personal  malice  could  be  inferred. 

The  Lord  Chief  Justice  :  It  does  not  matter  to  the  in- 
dividual assailed  whether  there  was  "  personal  malice"  or 
not.  If  you  tear  a  man's  character  to  pieces  it  is  nothing 
to  say  that  you  did  it  "by  mistake." 

Parry ^  Sergt.:  But  if  a  journalist,  by  accident  or  mere 
mistake,  makes  a  charge  which  he  finds  to  be  erroneous — 

The  Lord  Chief  Justice  :  If  he  can  show  that  it  was 
inserted  by  mere  accident,  or  that  some  one  who  supplied 
the  scandalous  matter  wrote  it  under  some  mistake,  it  might 
be  different,  but  here  it  is  Bot  so. 

Parry ^  Sergt.:  No  doubt  the  proprietor  of  a  paper  is 
legally  liable  for  libels  inserted^ in  it. 

The  Lord  Chief  Justice  :    And  morally  so. 

Parry ^  Sergt. :  Legally  and  morally  liable  for  the  inser- 
tion of  libellous  paragraphs ;  but  if  they  have  acted  under 
an  honest  error,  and  they  at  once,  upon  complaint,  come 
forward  and  offer  an  apology  to  the  party  complaining — 

The  Lord  Chief  Justice  :  But  tney  do  not  do  so  until 
after  a  rule  for  a  criminal  information  has  been  granted  and 
is  banging  over  their  heads.  It  is  not  as  though  it  had  been 
offered  at  once. 

Parry  J  Sergt. :  Until  the  rule  for  a  criminal  information 
was  granted  the  facts  were  unknown  to  the  defendants,  and 
it  was  not  until  they  had  read  Mr.  Horsman's  affidavit  that 
thev  were  aware  what  was  complained  of. 

The  Lord  Chief  Justice:  If  you  could  show  that  you 
had  been  misled  by  information  on  which  you  had  well- 
founded  reasons  for  relying  and  that  you  attacked  the  ap- 
plicant's *chaiacter  under  an  honest  impression  of  the  [307 
truth  of  the  charge,  and  with  an  honest  intention  to  pro- 
mote the  public  interest,  it  would  be  otherwise.  But  you 
published  this  accusation,  which  is  sufficient  to  destroy  his 
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character  and  to  make  people  shan  him  as  gailty  of  the 
basest  conduct,  and  it  is  not  enough  then  for  you  to  say 
that  you  are  sorry  for  it  and  that  there  was  no  foundation 
for  it. 

Parry ^  Sergt.:  What  you  say,  my  Lord,  will  have  no 
doubt  the  most  beneficial  influence  on  the  public  mind  and 
especially  on  those  who  are  responsible  for  the  conduct  of 
public-journals.  But  I  hope  the  court  will  be  content  with 
the  expression  of  these  views  and  will  allow  the  parties  to 
take  the  course  which  they  now,  with  your  permission,  pro- 
pose to  take. 

The  Lord  Chief  Justice:  It  is  the  old  story — public 
writers  scatter  scandal  abroad  and  make  the  most  serious 
imputations  upon  character ;  and  it  is  not  enough  then  for 
them  to  say  that  they  were  "misled"  and  that  there  is  no 
foundation  for  the  imputations  made,  when  it  turns  out  that 
they  were  made  without  the  least  foundation  and  upon  mere 
ima^nation. 

Mellor,  J. :  There  is  always  a  natural  reluctance  to 
come  forward  in  such  cases,  and  there  were  many  cases, 
therefore,  in  which  libellers  escaped  punishment.  He  quite 
concurred  with  the  views  of  the  Lord  Chief  Justice. 

Parry ^  Sergt. :  In  this  case  Mr.  Horsman  was  prepared 
to  take  a  generous  course,  as  became  a  man  in  liis  high 
station,  and  his  character  would  not  suffer'  by  taking  that 
course,  which  he  hoped,  therefore,  he  would  be  allowed  to 
take. 

Hawkins^  Q.C.,  for  Mr.  Horsman  :  He  had  put  himself 
into  the  hands  of  his  counsel  and  they  had  given  the  matter 
the  most  anxious  consideration.  Mr.  Horsman  had  made 
the  application  with  great  pain,  but  under  a  sense  of  duty, 
in  order  to  vindicate  his  character  against  a  most  serious 
attack  upon  it.  There  was  no  reason  to  suspect  the  sincerity 
of  the  apology  which  had  been  made,  nor  to  suspect  that 
the  defendant  had  been  actuated  by  any  personal  malice. 

The  Lord  Chief  Justice  :  It  is  not  material  that  there 
should  be  personal  malice.  But  a  man  who  chooses  to  pi(;k 
up  every  malignant  bit  of  scandal  which  floats  upon  the 
surface  of  the  scandal-loving  part  of  society  is  responsible 
for  it.  It  may  be  done  without  any  desire  to  injure  any 
one  in  particular — that  is,  with  no  desire  to  injure  one  more 
than  another;  but  if  he  chooses  to  minister  to  the  morbid 
taste  of  a  certain  portion  of  the  public  for  scandal  and  slan- 
der, it  is  not  enough  to  say  that  he  hates  no  one  in  particular 
and  has  no  desire  to  injure  one  person  more  than  another. 
His  purpose  is  to  pick  up  anything  by  which  to  assail  per- 
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sonal  character,  merely  because  it  is  the  taste  of  a  certain 
portion  of  society,  and  it  is  nothing  to  say  that  he  has  no 
particular  malice  against  any  individual. 

Hawkins^  Q.C.,  Felt  the  force  of  these  observations,  but 
the  reasons  which  operated  upon  Mr.  Horsman's  mind  in 
assenting  *to  the  course  which  his  counsel — ^in  whose  [308 
liands  he  had  placed  himself — suggested,  were  these,  that 
he  had  no  aninvus  against  those  who  had  assailed  him,  and 
that  his  only  object  was  to  vindicate  his  character;  and 
that,  having  done  so,  he  was  satisfied,  because  satisfied  that 
his  character  could  no  longer  be  assailed. 

The  Lord  Chief  Justice  :  I  can  quite  understand  that 
he,  having  vindicated  his  character^  is  not  animated  by  any 
vindictive  feeling;  but  we  stand  m  a  different  position. 
With  us  it  is  not  a  q^uestion  of  the  vindication  of  character, 
it  is  one  of  public  justice.  Here  a  libel  of  a  most  serious 
character  is  brought  before  us  and  the  question  is  whether 
we  shall  sanction  the  compromise  between  the  parties,  or 
whether  the  prosecution,  having  been  once  instituted,  ou^ht 
not  to  take  its  course,  its  object  being,  not  the  vindication 
of  character  but  the  repression  of  scandalous  libels.  It  has 
been  too  much  the  practice  for  the  applicant  to  come  and 
say  he  is  satisfied,  having  obtained  an  apology;  but  the 
question  is  whether,  there  being  a  serious  offence  against 
tne  law,  the  proceeding  ought  to  be  allowed  to  stop  and 
whether  we  ought  to  listen  to  any  proposals  to  compromise 
so  serious  a  case. 

Hawkins^  Q.C.,  ventured  to  take  exception  to  the  use  of 
the  word  "compromise." 

The  Lord  Chief  Justice:  But  it  is  a  *' compromise," 
and  I  repeat  the  term,  as  instead  of  carrying  on  tne  prose- 
cution against  the  party  who  has  been  guilty  of  such  an 
offence,  so  that  he  may  suffer  the  punisnment  due  to  his 
offence,  you  are  satisfied  with  sometning  which  is  a  salve  to 
your  client's  character,  but  does  not  get  rid  of  the  offence 
against  the  public.  It  is  a  "  compromise  "  which  we  cannot, 
it  may  be,  prevent,  but  which  we  cannot  sanction ;  for  I  feel 
that  in  cases  of  serious  libels  like  the  present,  merely  to  use 
the  process  of  this  court  in  order  to  obtain  an  apology  is 
what  the  court  cannot  consent  to.  Where  a  party  can  show 
that  he  has  been  misled  into  the  publication  of  the  libel — 
that  it  has  been  asserted  without  his  concurrence  or  knowl- 
edge^-or  where  he  offers  any  other  reasonable  explanation 
or  excuse,  it  may  be  just  that  this  should  take  place.  But 
in  serious  cases  like  this  we  must  in  future,  in  order  to  pre- 
vent such  conipromist»s,  lay  down  a  striiigcMit  rule  that  the 
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coansel  who  applies  for  a  criminal  information  must  under- 
take that  it  snail  be  tried  and  carried  out  to  its  ultimate 
conclusion.  Otherwise,  it  is  obvious,  it  is  allowing  the  pro- 
cess of  the  court  to  be  used  solely  for  private  purposes,  and 
the  process  of  the  court  ought  not  so  to  be  used.  It  ought 
not  to  be  used  for  any  purpose  which  falls  short  of  what  is 
due  to  public  justice  and  the  vindication  of  the  law. 

Hawkins^  Q.C.:  Mr.  Horsman  felt  it  due  to  his  character 
to  make  the  application  to  the  court  as  speedily  as  possible, 
in  order  that  he  might  deny  upon  oath  the  imputations 
made  against  him ;  and  so  far  as  his  character  was  con- 
cerned, his  object  was  obtained  by  a  retractation. 

The  Lord  Chief  Justice  :  Just  as  in  the  case  of  stolen 
309]  goods,  *the  object  of  the  prosecutor  is  attained  by  the 
restoration  of  the  goods;  but  the  court  does  not  sanction 
that. 

Mellor,  J.,  said  no  doubt  the  applicant's  personal  object 
was  attained.  But  what  the  court  were  thinking  of  was 
quite  different  from  that,  and  regarded  the  public  interests, 
and  for  the  future  it  would  be  necessary  to  make  some 
stringent  regulation  in  order  to  insure  the  attainment  of  the 
other  object,  which  regarded  the  interest  of  the  public.  It 
was  not  a  proceeding  to  be  resorted  to  for  the  purpose  of 
extorting  an  apology  or  retractation,  without  any  matter  of 
excuse  or  explanation  to  justify  the  court  in  stopping  the 
proceeding. 

Sir  H.  James :  Mr.  Horsman  had  placed  himself  entirely 
in  the  hands  of  his  counsel  and  the  responsibility  for  the 
course  taken  rested  with  them.  In  commencing  the  pro- 
ceeding, Mr.  Horsman  was  actuated  by  the  sincere  desire  to 
vindicate  his  character  and  had  no  idea  of  haltingor  hesi- 
tating in  the  course  necessary  for  that  object.  But  that 
object  having  been  attained,  his  counsel,  who  naturally  had 
regard  to  his  interests,  did  not  think  it  incumbent  upon 
them  to  advise  him  to  persist  in  the  proceeding,  and  they 
hoped,  therefore,  that  tne  court  would  allow  that  course  to 
be  taken  which  they  had  advised  and  would  not  think  that 
he  was  bound  to  carry  on  the  prosecution  when  its  object 
was  attained. 

The  Lord  Chief  Justice  :  We  cannot  compel  the  prose- 
cutor to  go  on,  and  therefore,  in  that  sense,  we  must  allow 
the  compromise  to  take  place.  But  I  hope  it  will  be  under- 
stood that  we  take  no  part  in  it ;  and  if  this  court  is  resorted 
to  in  cases  of  flagitious  libel  merely  for  the  purpose  of  vin- 
dicating the  character  of  the  individual,  it  will  be  incumbent 
upon  us,  in  order  that  our  process  may  not  be  used  sim])ly 
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for  private  purposes,  to  require,  before  we  allow  the  pro- 
ceedings to  be  instituted,  an  undertaking  by  counsel  on  the 
-pSLTt  01  the  prosecutor  to  proceed  with  the  prosecution,  in 
order  to  insure  its  being  carried  to  its  legitimate  conclusion. 
We  repeat  that  we  are  no  parties  to  the  present  proceeding, 
though  it  is  not  in  our  power  to  prevent  it ;  and,  therefore, 
all  we  say  is  that  the  rule  for  a  criminal  information  lis 
discharged. 

Svle  discharged. 


IRELAND. 


[IS  Cox's  Criminal  Cases,  810.] 

COURT  OF  QUEEN'S  BENCH. 

Saturday,  Dec.  16,  and  Tuesday,  Dec.  19,  1876. 

(Before  O'Brien,  Fitzgerald  and  Barry,  JJ.) 

Reg.  (at  the  prosecution  of  Bridge)  v.  Casey  (*). 

Criminal  information  for  libel — Attack  on  private  character — Jfiwonduct  cf  prote- 
eutor — Inciting  to  commission  of  crime — Rejlectuyiis  on  charader  of  defendant. 

Where  on  an  application  to  discharge  a  conditional  order  for  a  criminal  informa- 
tion for  libel,  it  appeared  from  the  affidavits  that  the  prosecutor  was  land  agent  over 
a  lar^  estate,  ana  had  raised  rents  and  harshly  treated  the  tenantry  on  the  estatate, 
and  hia  conduct  was  criticised  by  the  defendant  in  the  alleged  libels,  which  were 
published  in  a  newspi4>er,  and  the  prosecutor  imputed  bad  motives  and  made  accu- 
sations against  the  defendant  in  his  affidavit,  it  was  held  that,  although  the  court 
wonld  refuse  to  grant  the  information  had  the  libels  merely  been  an  imputation  on 
the  private  character  of  the  prosecutor,  yet  that  as  the  alleged  libels  justified  a  pre- 
vious attempt  to  assassinate  the  prosecuttir,  and  pointed  at  his  being  eventually 
ajMassinated,  the  court  would  refuse  to  discharge  the  conditional  order. 

Motion  by  the  defendant  John  Sarsfield  Casey  to  dis- 
charge on  cause  shown  a  conditional  order  for  leave  to 
file  a  criminal  information  against  him,  for  two  alleged  libels 
published  by  him  against  the  prosecutor,  Mr.  Patton  Bridge, 
in  the  Cork  Examiner,  on  the  13th  of  April,  and  in  the 
Freeman's  Journal,  of  the  27th  of  A^ril,  1876.  These  let- 
ters were  of  great  length,  and  were  a  criticism  of  the  conduct 
oi  the  prosecutor  as  land  agent  of  Mr.  Buckley,  in  man- 
aging his  estate  near  Michelstown,  in  the  county  of  Cork. 
These  letters  were  published  shortly  after  an  attempt  had 
been  made  on  the  life  of  Mr.  Bridge,  in  which  the  driver  of 
his  car  had  been  shot,  and  while  a  person  named  Crowe, 
*who  was  afterwards  convicted  of,  and  executed  for  [311 
this  murder  was  in  jail  awaiting  his  trial.  The  letters, 
which  were  of  a  similar  nature,  were  in  the  form  of  letters 

(')  Reported  by  Cecil  R.  Roche,  Esq.,  liarrister-at-Law. 

15  Eng.  Kkp.  44 
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to  the  editors  of  the  newspapers  mentioned,  the  following 
are  the  most  important  passages  : 

"As  many  readers  of  the  Freeman  are  ignorant  of  the 
nature  of  the  demands  made  by  Mr.  Bridge  on  the  tenants, 
and  as  this  matter  is  just  now  attracting  the  attention  of 
all  English  speaking  people,  I  trust  I  may  be  excused,  if  in 
the  interests  of  justice  I  ask  space  for  a  communication." 
The  writer  then  proceeds  to  describe  the  nature  of  the  prop- 
erty, which  was  a  mountainous  district  reclaimed  in  great 
{)art  by  the  exertions  of  the  tenants.  '*  Yet  this  is  the  town 
and  which  Mr.  Bridge  considers  let  so  unmeasurably  below 
its  value  that  the  inc^rease  he  demands  is  only  from  50  to  500 
per  cent."  The  writer  then  mentions  the  fact  of  Mr.  Massy, 
an  agent  of  the  estate  under  a  former  landlord  leaving  toe 
estate,  and  the  high  character  he  gave  on  leaving  to  the 
tenantry.  *'This  is  the  disinterested  testimony  of  a  gentle- 
man, at  a  time  when  the  Irish  people  were  plunged  in  the 
direst  misery  and  distress,  caused  by  the  famine.  Three 
years  after,  Mr.  Bridge,  accompanied  by  a  Mr.  Walker, 
'walked'  the  lands,  the  result  being  that  the  rents  were 
raised  from  50  to  upwards  of  500  per  cent.  The  rents  of 
some  poor  creatures  for  a  miserable  cabin  in  a  mountain 
ravine,  which  was  but  one  shilling,  was  raised  to  25^.,  and 
in  some  instances  to  305.  per  annum;  and  I  doubt  if  these 
poor  people  ever  possessed  together  half-a-crown.  When 
tenants  expected  a  decrease,  the  rents  were  trebled,  many 
tenants,  terrijfied  at  the  idea  of  eviction,  agreed  to  pay  the 
increased  rent ;  but  shrewd  men  consider  tnat  they  cannot 
pay  that  and  live."  "Similar  cases  of  hardship  might  be 
given.  In  all  about  fifty- three  notices  to  ciuit  have  been 
served.  That  Mr.  Bridge  is  determined  to  eject  these  fami- 
lies may  be  gathered  from  the  fact  that  one  of  his  first  acts 
on  being  restored  to  health,  was  to  order  his  bailiffs  to  de- 
mand possession  of  such  as  had  not  arranged  with  him. 
Holv  Week  was  the  time  selected  for  such  a  demand.  Even 
to  all  who  submit  leases  will  not  be  given,  as  Mr.  Buckley 
reserves  to  himself  the  right  of  converting  at  any  moment 
his  whole  property  into  one  vast  preserve.  He  will  stand 
another  shot,  or  evict  the  fifty-three  tenants."  It  appeared 
that  the  rents  had  been  greatly  raised  as  alleged.  In  his 
affidavit  the  prosecutor  attacked  the  di^fendant,  whom  he 
accused  of  having  been  convicted  of  Fenianism,  and  imputed 
to  him  as  a  motive  for  these  publications  that  he  wiah(»d  to 
increase  the  custom  at  his  father's  public-house  by  obtain- 
ing popularity  by  his  attack  on  Mr.  Bridge. 
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Butt,  Q.C.  (with  himTF.  (JfBrien,  Q.C.,  and  John  Roche), 
lor  the  defendant,  moved  to  discharge  the  conditional  order. 

Armstrong,  Sergt.  (with  him  Heron,  Q.C,  and  Peter 
O'Brien),  for  the  prosecutor,  contra. 

Barry,  J. :  This  case  is  one  of  very  considerable  pecu- 
liarity, and  in  its  circumstances  and  the  combination  of  ele- 
ments which  *it  presents  for  our  consideration  differs  [312 
jErom  any  case  of  the  kind  within  my  experience.  It  is 
Buperfiuous  to  observe  that  the  proceeding  by  criminal  in- 
formation is  a  summary  extraordinary  remedy,  the  essen- 
tial characteristic  of  which  is  that  it  puts  the  criminal  law 
in  motion  against  a  person  accused  of  a  misdemeanor  with- 
out the  intervention  of  a  grand  jury,  and  the  power  of 
granting  and  enforcing  which  has  been,  from  the  earliest 
times,  vested,  and  vested  exclusively,  in  the  Court  of 
Queen's  Bench.  The  Attorney-General  can  iBle  the  infor- 
mation by  virtue  of  his  offic6  and  on  his  own  responsibility, 
and  up  to  the  passing  of  the  English  statute  4  &  5  Will.  & 
M.  c.  18,  informations  were  filed  by  the  clerk  of  the  Crown 
•without  the  express  order  of  the  court  given  in  open  court. 
The  ground  upon  which  and  the  cases  in  which  leave  to  tile 
the  information  is  to  be  given  are  left  wholly  in  the  discre- 
tion of  the  court.  "The  Legislature,"  said  Lord  Kenyon, 
*'left  it  to  our  disqretion,  trusting  that  we  should  not  so  far 
transgress  our  duty  as  to  go  beyond  the  rules  of  sound  dis- 
cretion." The  class  of  alleged  offences  in  respect  of  which 
leave  to  file  the  information  will  be  given,  is  described  in  the 
books  as  gross  and  serious  misdemeanors,  in  which  category 
I  shall  venture  to  place  cases  where  the  prompt  and  autnor- 
itative  interference  of  this  court  is  required  for  the  repres- 
sion or  prevention  of  disorder  or  crime,  the  maintenance  of 
law  and  order,  or  the  protection  of  property  or  life.  When  it 
is  said  that  the  granting  of  leave  to  file  the  information  is  en- 
tirely in  the  discretion  of  the  court,  the  proposition  is  to  be 
taken  with  this  qualification,  that  the  court  has  adopted 
certain  rules  by  which  in  general  the  exercise  of  its  discre- 
tion will  be  regulated,  as,  for  example,  *'The  prosecutor 
must  appear  entirely  blameless  in  the  transaction."  "The 
prosecutor  must  not  in  his  affidavit  unnecessarily  reflect 
upon  defendant."  But  as  to  the  application  of  these  rules 
to  the  present  case,  I  shall  say  more  hereafter.  The  alleged 
libels  are  two  letters  published  by  the  defendant,  and  the 
libellous  imputation  is  that  Mr.  Bridge  had  acted  harshly 
and  oppressively  towards  certain  tenants  on  the  estate  of  a 
Mr.  Buckley,  over  which  the  prosecutor  is  the  land  agt^nt. 
On  the  part  of  the  defendant  it  was  contended  that  these 
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letters  are  only  fair  comments  upon  the  acts  of  the  prosecu- 
tor in  regard  of  the  tenants  in  question.  The  late  lamented 
Chief  Justice  Whiteside  expressed  a  very  strong  opinion 
that  the  management  of  the  estate  of  a  private  individual 
was  not  such  a  matter  of  public  concern  as  to  justify  the 
discussion  of  it  in  the  public  press,  so  as  to  bring  such  dis- 
cussion within  the  defence  of  fair  comment.  But  it  is  not 
necessary  to  consider  that  point  now,  as  it  was  not  contended 
that  in  the  events  which  took  place  in  reference  to  this 
estate,^  the  relations  of  Mr.  Bridge  with  the  tenants,  and  his 
conduct  towards  them,  was  not  a  legitimate  topic  for  public 
discussion.  It  was,  however,  contended  that  this  question 
of  fair  comment  could  not  at  all  be  entertained  by  this  court, 
313]  but  *that  such  issue,  if  it  arises,  must  without  any 
exercise  of  discretion  on  our  part  be  sent  to  be  tried  by  a 
jury.  I  cannot  accede  to  that  proposition.  I  deem  it  not 
alone  my  privilege  but  my  duty  on  an  application  for  a 
criminal  information,  in  a  case  of  alleged  libel,  to  consider 
the  language  and  tenor  of  the  writing,  the  occasion  of  and 
all  the  circumstances  surrounding  the  publication,  and  if  I 
arrive  at  the  conclusion  that  the  writings,  though  defama- 
tory, come  within  the  category  of  fair  comment,  1  deny  that 
I  cannot  on  that  ground  refuse  the  criminal  information. 
But  the  prosecutor  further  contends  that  the  libels  are  not 
fair  comment  on  his  conduct  towards  his  tenants,  the  facts 
out  of  which  the  whole  controversy  has  arisen  are,  as  I 
gather  from  the  affidavits,  in  substance  these.  [Here  his 
Lordship  read  the  facts  of  the  case  already  set  forth.] 

If  this  case  only  involved  the  consideration  of  the  libels 
on  the  one  hand,  and  the  conduct  of  Mr.  Bridge  com- 
mented on  by  the  libels  on  the  other  hand,  I  would  not 
make  this  conditional  order  absolute,  but  leave  Mr.  Bridge 
to  proceed  by  indictment  or  permit  him  to  bring  his  action. 
I  do  not  pronounce  these  letters  to  be  fair  comments  upon 
Mr.  Bridge's  acts.  I  do  not  say  they  are  not  exaggerated, 
and,  upon  important  matters,  incapable  of  justification. 
But  the  well  known  general  rule  of  this  court  is  tha-t  a  pros- 
ecutor in  a  case  of  this  kind  must  appear  entirely  blame- 
less, he  must  not  appear  by  his  conduct  to  have  afforded 
in  any  material  degree  excuse  or  justification  for  the  pub- 
lication complained  of;  and,  applying  that  rule  here,  I 
would,  if  the  case  rested  on  this  point  alone,  leave  Mr. 
Bridge  to  his  ordinary  remedy.  1  do  not  pronounce  any 
definite  opinion  on  his  conduct;  but  if  we  had  only  to 
deal  on  the  one  side  with  the  mode  in  which  this  vast  in- 
crease of  lent  was  forced  upon  tlit3  tenants  and,  on   the 
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other  side,  with  the  comments  of  the  defendants,  I  would, 
on  the  evidence  before  us,  refuse  to  make  absolute  this  con- 
ditional order.  If  this  were  an  ordinary  case  there  are 
other  grounds  upon  which  I  should  be  disposed  to  refuse 
the  application.  One  of  the  general  rules  guiding  the 
discretion  of  the  court  ia  that  the  prosecutor  must  be  per- 
fectly candid  in  all  his  statement  of  facts.  Now,  the  state- 
ment in  the  libel  being  that  he  had  raised  the  rents  of  the 
tenants  alluded"  to  from  60  to  500  per  cent.,  the  prosecutor 
says  the  increase  was  only  20  per  cent,  on  the  whole  estate. 
The  defendant,  in  his  ajfidavit,  challenges  the  statement  as 
uncandid,  because  he  says  some  of  the  holdings  on  the 
estate  were  under  lease  and  the  rents  could  not  be  raised. 
This  is  probably  the  result  of  an  obscurity  in  the  frame  of 
the  prosecutor's  affidavit,  but  the  objection  is  well  founded 
as  the  affidavits  stand.  Again,  it  is  a  rule  that  the  pros- 
ecutor must  not  unnecessarily  reflect  upon  the  character 
of  the  defendant  or  attempt  to  raise  aprejudice  against  him. 
In  this  case  the  prosecutor  in  his  affidavit  states  that  the 
defendant  was  convicted  of  Fenianism  and  sentenced  to  five 
years'  penal  servitude.  I  am  convinced  that  the  statement 
was  introduced  with  the  contemptible,  and  I  need  not  say 
*abortive,  object  of  creating  a  prejudice  against  the  [314 
defendant.  Another  charge  brought  by  the  prosecutor 
against  the  defendant  is  that  in  writing  these  lettera  he  was 
actuated  by  the  belief  that  he  would  extend  the  business 
and  custom  of  his  father's  public-house.  I  confess  if  this 
were  an  ordinary  case  I  would  find  it  very  difficult,  in  the 
face  of  that  wanton  and  in  my  mind  wholly  unfounded 
charge,  to  grant  leave  to  file  the  information.  But  it  seems 
to  me  there  are  elements  in  this  case  which  take  it  out  of 
the  ordinary  category  of  cases  in  which  a  criminal  informa- 
tion is  applied  for  as  a  remedy  for  a  mere  personal  libel, 
where  vilification  of  character  is  the  sole  scope  and  result 
of  the  publication  complained  of,  and  that  these  elements 
must  prevent  our  applying  to  this  case  those  technical  rules 
to  which  I  have  adverted  and  which  in  ordinary  cases  would 
regulate  the  exercise  of  our  discretion.  Mr.  Bridge  states 
in  his  affidavit  that  in  March,  1876,  he  was  fired  at  in  the 
avenue  of  Qaltee  Castle  and  wounded  by  one  of  the  tenants 
named  Ryan.  [His  Lordship  here  read  passages  from  the 
affidavit  of  Mr.  Bridge,  in  which  he  described  the  two 
attempts  made  to  assassinate  him,  in  the  latter  of  which 
his  driver  was  shot  dead.]  The  crime  thus  described  was 
in  respect  of  its  reckless  audacity  and  the  ruthless  determi- 
nation which  prompted  it  unparalleled  in  my  experience. 
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Such  being  the  character  of  that  deed,  and  assuming  that 
the  defendant's  own  assertion  is  true,  that  these  tenants 
had  to  choose  between  eviction  and  submission  to  a  rent 
which  thev  could  not  pay  and  live,  who  could  say  that  the 
rage,  the  irenzy,  which  impelled  to  so  daring  and  dreadful 
a  d.eed  was  confined  to  one  or  two  ^nd  was  not  shared  by 
many  ?  I  will  not  say  that  nobody  was  justified  in  discuss- 
ing in  the  public  press  the  appalling  deed  and  the  causes 
or  supposed  causes  which  lea  to  it ;  but  I  do  say  that  any 
person  who,  not  being  a  journalist  and  having  no  direct 
personal  interest  in  the  matter,  volunteered  to  undertake 
the  part  of  public  commentator  on  such  an  occasion  should 
have  performed  the  task  with  an  elaborately  studied  mod- 
eration, with  a  scrupulous  adherence  to  the  strictest  truth, 
and  the  most  careful  avoidance  of  any  expression  or  sug- 
gestion calculated  to  further  stimulate  the  furious  passions 
which  had  been  aroused.  Did  the  defendant  act  so  ?  I  am 
bound  to  say  he  did  not.  His  language  was  excited  and 
inflammatory ;  many  of  the  most  material  statements  were 
unfounded  or  exaggerated,  and  even  though  not  wilfully 
untrue,  were  made  recklessly,  and  without  due  inquiry ; 
and  the  whole  tone  and  tenor  of  the  letter  were  calculated 
to  rouse  still  more  the  angry  passions  of  the  people,  and 
stimulate  them  to  further  acts  of  violence  and  crime.  It  is 
impossible  to  read  these  letters  without  coming  to  the  con- 
clusion that  they  would  be  understood  by  these  tenants  as 
justifying  the  deed  of  the  30th  of  March  as  an  attempt  at 
justice  and  not  crime,  and  might  stimulate  others  raging 
under  a  sense  of  injury,  real  or  fancied,  to  consummate  the 
fell  purpose  which  on  that  day  failed  of  effect,  and  so  take 
315j  final  vengeance  upon  this  man,  who,  as  *these  letters 
announced,  had  doomed  them  to  expulsion  from  their 
mountain  homes  and  to  a  workhouse  pauper's  grave.  It 
was  under  these  circumstances  that  the  prosecutor  came 
into  this  court,  and  asked  for  this  criminal  information, 
not  as  in  ordinary  cases  for  the  vindication  of  his  character, 
but  as  a  protection  for  his  life.  It  may  be  said,  how  could 
we  protect  his  li{e  ?    We  certainly  could  not  afford  him 

J)hysical  protection — the  armed  constables  of  the  Queen 
ailed  to  do  that ;  but  we  could  give  him  the  protection  he 
asked,  namely,  that  by  the  prompt  interference  of  this 
court  we  mig'ht  deter  the  defendant  and  others  from  per- 
severing in  such  a  course  of  writing.  We  can  at  least  do 
that  which  has  always  been  a  reason  for  the  summary  inter- 
ference of  the  court,  viz.,  mark  out  such  writing  at  such  a 
time  as  deserving  the  highest  animadversion.     It  would 
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indeed  be  strange,  in  my  opinion,  if  a  man  were  to  come 
into  this  court  and  say,  "Here  is  a  writing  which  incites 
men  to  murder  me,  I  ask  for  your  interference;"  'and  the 
court  were  to  answer,  "  Well,  that  is  all  very  true,  but  you 
seem  to  have  acted  wrongly  in  the  affair,  or  your  Mtorney 
has  introduced  some  passages  in  the  aflBdavit  reflecting  on 
the  writer,  and  therefore  we  cannot  interfere."  But  again, 
when  once  the  libel  assumes  the  form  of  incitement  to  a 
serious  breach  of  the  peace — not  to  say  murder — the  matter 
becomes  one  in  which  the  public  are  directly  concerned. 
Of  course  in  the  repression  of  all  libellous  writing  the  public 
are  interested,  but  that  is  only  in  a  general  way ;  but  in 
the  prevention  or  repression  oi  writings  inciting  to  crimes  of 
violence  the  public  are  particularly  and  directly  interested, 
and  if  the  circumstances  be  such  as  to  give  a  private  indi- 
vidual a  locus  standi  to  bring  a  case  of  inciting  to  such 
crimes  before  the  court  I  think  there  is  no  principle  and  no 
authority  to  prevent  this  court  from  ioterfering,  irrespect- 
ively altogetner  of  the  merits  in  conduct,  or  procedure  of 
the  individual  applicant.  It  is  said  that  One  of  the  cases 
where  the  criminal  informations  will  be  granted,  is  when 
the  prompt  and  active  interference  of  this  court  is  required. 
I  think  this  is  such  a  case.  I  think  the  maintenance  of  law 
and  order,  the  exieencies  of  the  protection  of  life  and  prop- 
erty, demanded  that  this  conditional  order  should  have 
been  granted.  There  is  another  element,  which  if  not  in 
itself  suflBcient  to  induce  us  to  grant,  should  largely  influ- 
ence us  in  granting  the  information.  One  of  the  men  who 
attempted  the  life  of  Mr.  Bridge,  on  the  30th  of  March,  was 
arrested,  taken  in  the  fact.  There  were  many  experienced 
persons  who  apprehended  that,  from  the  fact  of  fear  or 
other  causes,  no  jury  could  be  got  to  do  their  duty,  no  mat- 
ter how  clear  the  case  was  proved  against  the  prisoner.  I 
do  not  advert  to  the  fact  that  Mr.  Bridge  had  his  claim  for 
compensation  under  the  statute  pending  for  the  assizes.  It 
is  impossible  to  contend  tHat  these  letters,  published  at 
suoh  a  time  and  under  such  circumstances,  were  not  calcu- 
lated to  obstruct  and  prevent  the  due  administration  of 
justice.  I  do  not  mean  to  say  that  viewing  these  libels 
*only  as  publications  calculated  to  weaken  or  impede  [316 
the  course  of  the  criminal  law,  in  which  the  prosecutor  had 
no  interest  otherwise  than  as  one  of  the  public,  we  would 
grant  the  information  on  his  application.  It  would,  in  such 
a  case,  be  for  consideration  whether  the  matter  should  not 
be  left  in  the  hands  of  the  Attorney-General.  But  here  the 
prosecutor  has  a  direct  interest  in  the  vindication  of  the 
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law :  impunity  for  the  man  caught  red  handed  in  the  attempt 
at  the  murder  might  well  under  the  circumstances  tend  to 
renewed  attempts  on  the  prosecutor's  life.  Without,  there- 
fore, saying  that  this  aspect  of  the  libels  would  in  itself 
constitute  a  ground  for  granting  the  order,  I  think  it  an 
element  whicn  should  much  influence  our  decision.  It  is, 
in  fine,  a  case  in  which  what  may  be  termed  the  public 
consideration  regarding  the  letters  are  so  interwoven  with 
the  aspect  of  the  publications  when  treated  as  merely  private 
libels,  that  the  prosecutor  is  entitled  to  rely  on  these  public 
considerations,  and  to  call  for  the  interference  of  this  court. 
The  proposition  that  in  cases  where  the  misdemeanor  com- 
plained of  has  a  direct  interest  for  the'public,  these  technical 
rules  as  to  the  conduct  or  procedure  of  the  prosecution  do 
not  apply,  is  not  without  authority.  I  refer  to  the  case  of 
Reg.  V.  Norris  ([2  Lord  Kenyon,  300).  That  I  think  is  a 
sufficient  authority,  but  I  do  not  require  any  authority,  and 
am  prepared  to  lay  down  the  proposition  on  my  own  view 
of  the  principles  which  should  guide  this  court.  The  coun- 
sel for  the  defendant  referred  to  the  fact  that  no  new  attempt 
has  been  made  on  Mr.  Bridge's  life,  and  that  justice  has 
been  vindicated  by  the  conviction  of  Crowe.  But  we  must 
regard  the  case  as  it  stood  when  the  conditional  order  was 
granted,  and  perhaps  the  more  especially  as  this  is  not  a 
motion  on  the  part  of  the  prosecutor  to  make  absolute,  but 
on  the  part  of  the  defendant  to  discharge  that  conditional 
order.  To  sum  up  in  a  few  words  all  that  I  have  said,  I 
think  leave  shoula  be  given  to  Mr.  Bridge  to  file  the  infor- 
mation, not  because  the  libels  commented  unfairly  upon  his 
conduct  towards  the  tenants,  but  because  in  so  commenting 
they  were  calculated — I  do  not  say  intended — to  incite  to 
the  commission  of  his  murder,  and  in  his  regard  .to  prevent 
the  vindication  of  the  law  and  mar  the  administration  of 
justice. 

Fitzgerald,  J. :  I  concur  in  the  decision  which  has  just 
been  announced  and  generally  in  the  reasons  given  for  it, 
and  I  would  not  now  add  another  word  if  it  were  not  that 
the  case  presents  considerations  of  importance  to  the  public 
interests.  The  prosecutor  asks  for  leave  to  file  a  criminal 
information  against  the  defendant  for  publishing  a  malicious 
libel.  If  he  complained  of  a  wrong  of  a  private  nature,  of 
imputations  on  his  character,  however  grievous,  which 
affected  his  reputation  only^-if  his  complaint  related  to 
matters  between  him  and  the  defendant  only  in  which  the 
public  interests  were  not  involved — I  should  have  no  diffi- 
culty in  giving  full  effect  to  the  technical  and  practical  rules 
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first  established  by  Lord  Mansfield,  and  laid  *down  in  [317 
Reg.  V.  Robinson  (1  W.  Bla.  542),  and  which  were  in  snb-. 
stance  adopted  in  this  country,  and  have  since  regulated  the 
discretion  of  the  court,  in  granting  or  withholding  leave  to 
file  an  information  at  the  suit  of  a  private  prosecutor.  My 
Brother  Barry  has  gone  so  fully  into  the  details  of  the  case, 
that  I  forbear  from  commenting  on  them,  and  shall  only  now 
observe  that  if  we  had  to  deal  with  this  question,  as  if  it  was 
in  respect  of  a  private  inquiry  alone,  I  should  entirely  con- 
cur in  the  opinion  that  the  prosecutor  did  not  stand  before 
Tis  in  that  unolemished  position  which  would  entitle  him  to 
the  extraordinary  interposition  of  the  court,  and  that  the 
rule  should  therefore  be  discharged. 

O'Brien,  J.:  I  concur  with  the  views  so  clearly  stated  by 
my  Brother  Barry.  If  this  case  merely  rested  on  the  impu- 
tation of  libel  upon  private  character  I  would  have  no  hesi- 
tation in  discharging  the  order.  But  having  regard  to  the 
attrocious  crime  committed  shortly  before  the  publication, 
and  to  the  fact  that  the  alleged  perpetrator  was  at  the  time 
awaiting  trial,  I  am  of  opinion  that  those  publications 
(whether  the  charges  of  exacting  excessive  rents  were  well 
or  ill-founded)  cannot  be  too  stronrfjr  condemned. 

BuM^  Q.C.:    Have  you  said  anjrtnmg  as  to  costs  1 

O'Brien,  J.:    We  never  do. 

Motion  refused. 


IRELAND, 


[18  Cox's  Crimlnid  Cases,  818.] 

QUEEN'S  BENCH. 

Jan.  19,  20  and  21,  1876. 

(Before  Whitedde,  C.J.,  O'Brien,  Fitzgerald  and  Barry,  JJ.) 

*White  (in  Error)  v.  The  Queen  C).        [318. 

Falae  preteneet —  Vaguenets  of  indictmerU — Conspiracy  to  defraud  tuch  pertOM  a&  should 


negotiate  for  a  loan  with  N, 

Where  N.  W.  was  Indicted  and  convicted  on  an  indictment  charging  that  he  and 
others  did  conspire  by  false  pretences  to  defraud  of  large  sums  of  money  all  such 
persons  as  shomd  apply  to  or  negotiate  with  them  for  a  loan  of  money,  the  indict- 
ment so  framed  was  held  too  va^e  and  uncertain  in  its  language  to  sustain  a  con- 
viction, which  was  reversed  on  wnt  of  error. 

Writ  of  error  brought  by  Nicholas  White,  who  was 
convicted  before  O'Brien,  J.,  at  the  Cork  Summer  Assizes, 

(*)  Reported  by  Cbcil  R.  Roohi,  Esq.,  Barrister-at-Law. 

15  Eng.  Rep.  45 
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1875,  of  conspiracy  to  defraud,  on  an  indictment  chai^ng 
as  follows : 

"That  Nicholas  White,  W.  B.,  N.  W.,  S.  A.,  and  other 
persons  unknown,  being  evil  disposed  persons,  and  wickedly 
devising  and  intending  to  defraud  and  cheat  divers  of  Her 
Majesty's  subjects  not  then  ascertained,  to  wit,  all  such 
liege  subjects  who  should  at  any  time  after  the  conspiracy, 
hereinafter  mentioned,  apply  for  and  negotiate  for  a  loan  of 
money  from  them,  on  the  1st  of  January,  1873,  did  amongst 
themselves  conspire,  combine,  confederate,  and  agree,  by 
divers  false  pretences,  and  subtile  means  and  devices,  to 
cheat  and  defraud  of  sundry  large  sums  of  money  divers  of 
Her  Majesty's  subjects  not  then  ascertained,  to  wit,  all  such 
of  Her  Majesty's  liege  subjects  as  should  or  might  at  any 
time  afterwards  apply  to  or  negotiate  with  the  persons  so 
conspiring  for  a  loan  or  loans  of  money." 

And  alleging  the  overt  acts  as  follows : 

*'That  the  said  Nicholas  White,  W.  B.,  N.  W.,  S.  A.,  and 
the  others  so  conspiring  as  alleged,  afterwards,  to  wit,  on 
10th  February,  1873,  did,  with  intent  to  cheat  and  defraud, 
procure  and  cause  to  be  inserted  in  divers  newspapers,  and 
amongst  others  in  a  certain  newspaper  called  the  Cork 
Examiner,  circulating  in  the  county  of  Cork,  a  certain  ad- 
vertisement, offering  loans  of  money  of  £50  and  upwards  on 
personal  security  at  5  per  cent.,  to  such  persons  as  should 
apply  to  Messrs.  Bevan  and  Co.,  10  Lincoln's  Inn  Fields, 
London,  W.  C.  That  the  said  Nicholas  White,  W.  B.,  N. 
W.,  S.  A.,  and  the  others  so  conspiring  with  them,  in  further 
pursuance  of  the  said  conspiracy,  on  the  1st  of  December, 
1874,  did,  with  intent  to  cheat  and  defraud,  cause  and  pro- 
cure certain  letters  to  be  received  by  one  Patrick  Murphy, 
at  his  residence,  in  the  said  county  of  Cork,  offering  and 
319]  agreeing  to  make  him  a  certain  loan  at  5  per  *cent.  per 
annum  on  certain  conditions  therein  mentioned,  and  did 
thereby,  with  intent  to  cheat  and  defraud  him  the  said 
Patrick  Murphy,  cause  and  procure  the  said  P.  M.  to  pay  a 
certain  sum  of  money,  to  wit,  the  sum  of  £6  17^.  4a.  to  a 
certain  company,  called  the  Manchester  Provident  Assur- 
ance Society  (Limited),  as,  and  for  the  premium  on  a  policy 
of  insurance  on  the  life  of  him  the  said  P.  M.,  and  to  pay 
the  sum  of  £4  3^.  Qd.  to  William  Bevan  and  Co. ,  as,  and  for 
the  charges  and  expenses  of  the  said  loan." 

The  indictment  set  out  many  other  overt  acts  of  the  same 
nature,  whereby  persons  were  induced  to  pay  money  to  in- 
surance societies,  and  to  William  Bevan  and  Co.,  in  pursu- 
ance of  the  alleged  conspiracy. 
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The  error  assigned  on  the  part  of  the  prisoner  relied  on  the 
following  grounds : 

"  (1.)  That  the  pretences,  means  and  devices,  in  the  indict- 
ment are  not  therein  specilBcally  set  forth  ;  (2.)  That  the 
persons  aUe^d  to  have  been  defrauded  by  the  conspiracy 
are  not  described  with  sufficient  certainty  in  the  indictment, 
and  no  excuse  averred  for  not  describing  them  with  greater 
certainty  than  therein  appears  ;  (3.)  That  it  is  not  stated  in 
the  indictment  to  whom  the  moneys  alleged  to  have  been 
acquired  by  means  of  the  said  conspiracy  belonged;  (4.) 
That  the  said  Nicholas  White  does  not  appear  to  have  been 
convicted  for  any  offence  known  to  the  law ;  (5.)  That  the 
conspiracy  charged  in  the  indictment  is  not  described  with 
such  sufficient  certainty,  nor  does  such  indictment  contain 
any  proper  averment  to  show,  that  an  offence  was  committed 
against  the  law  of  the  land,  or  that  the  defendant  is  bound 
to  answer  the  said  indictment." 

Peter  OBrien  (with  him  BtM^  Q.C.),  for  the  plaintiff: 
All  the  ingredients  of  the  offence  with  which  the  prisoner  is 
charged,  the  facts,  circumstances,  and  intent  constituting  it, 
must  be  set  forth'  with  certainty  and  precision,  without  any 
repugnancy  and  inconsistency,  and  the  prisoner  must  be 
charged  directly  and  positively  with  having  committed  it 
(Arclibold,  18th  edit.,  p.  38 ;  A  v.  H(yrne,  Cowp.  675).  An 
indictment  charging  tnat  the  defendants  unlawfully  con- 
spired to  defraud  divers  persons,  who  should  bargain  with 
them  for  the  sale  of  merchandise,  of  great  quantities  of  such 
merchandise  without  paying  for  the  same,  with  intent  to 
obtain  to  themselves  money  and  other  profit,  was  held  bad 
for  not  showing  by  what  means  the  parties  were  to  be  de- 
frauded {R,  v.  Feck,  9  A.  &  E.  686).  See  also  as  to  indict- 
ments of  this  nature  R.  v.  Perrott  (2  M.  &  S.  379) ;  R.  v. 
Mdson  (2  T.  R.  681) ;  R,  v.  Richardson  (1  M.  &  K.  402) ; 
R.  V.  FowU  (2  C.  &  P.  592) ;  R.  v.  King  (7  Q.  B.  782).  The 
persons  to  whom  the  money  intended  to  be  acquired  belonged 
are  not  named,  this  is  a  necessary  averment  {R,  v.  Martin^ 
8  A.  &  E.  481 ;  R.  v.  Parker,  3  Q.  B.  292). 

jB.  L.  Dames  (with  him  the  Attorney-Oeneral\  for  the 
Crown,  cited  R,  v.  Gill  (2  B.  &  Al.  204) ;  R,  v.  Kenrick 
(6  Q.  B.  61) ;  R.  v.  Gompertz  (9  Q.  B.  824) ;  SydserffY,  The 
Queen  (11  Q.  B.  245) ;  R.  v.  De  Bereaqer  (3  M.  &  S.  67) ; 
Heymann  v.  The  Queen  (L.  Rep.  8  Q.  fi.  102) ;  R,  v.  Gold- 
smith (L.  Rep.  2  C.  C.  R.  74). 

The  Attorney-General  claimed  the  right  of  reply,  but 
yielded  the  point,  the  court  expressing  no  opinion  on  the 
right  of  the  Crown  to  reply  in  error. 
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BvU^  Q.C.,  for  the  prisoner,  in  reply. 

Cur.  adv.  vziU. 
320]  *  Whiteside,  C.J.:  In  considering  this  case  it  is 
necessary  to  consider  the  exact  charge  which  the  indictment 
in  substance  contains.  I  have  before  me  a  lucid  abstract  of 
the  indictment  drawn  up  by  my  Brother  Fitzgerald,  it  is  as 
follows:  ''That  the  said  Nicholas  White  and  others  did 
conspire,  by  false  pretences,  to  defraud  of  large  sums  of 
money  all  such  persons  as  should  apply  to  or  negotiate  with 
them  for  a  loan  of  money."  I  wish  to  point  out  what  the 
offence  charged  would  be  if  the  charge  of  conspiracy  were 
left  out  of  the  indictment — the  offence  would  be  "  the  hav- 
ing induced  persons  to  apply  for  loans  of  money." 
Although  the  indictment  may  be  good,  it  must  be  confessed 
to  be  uniqua ;  the  mere  averment  of  the  overt  acts  did  not 
make  it  good.  There  has  been  a  conviction  on  this  indict- 
ment, sentence  has  been  passed,  the  prisoner  is  now  suffer- 
ing the  penalty,  error  has  been  brought,  and  these  are  the 
points  relied  on.  [The  Chief  Justice  read  the  points.]  Now 
we  have  before  us  the  objection  to  the  judgment  and  the 
writ  of  error;  and  the  question  is,  whether  or  not  the  pris- 
oner can  be  held  to  have  been  rightly  convicted  on  that  in- 
dictment ?  Touching  the  certainty  required  in  an  indictment, 
it  is  well  explained  in  Cowper's  Keports,  683,  in  R.  v.  Home. 
"iThe  charge  must  contain  such  a  description  of  the  crime 
that  the'defendant  may  know  what  crime  it  is  he  is  called 
upon  to  answer,  that  the  jury  may  appear  to  be  warranted 
in  their  conclusion  of  guilty  or  not  guilty  upon  the  premises 
delivered  to  them,  and  that  the  court  may  See  such  a  definite 
crime  that  they  may  apply  the  punishment  which  the  law 
prescribes."  Again:  "Whatever  circumstances  are  neces- 
sary to  constitute  the  crime  must  be  set  out;  this  applies 
especially  where  the  circumstances  go  to  constitute  the 
crime."  No  indistinct  indictment  can  be  good.  In  1  Chitty 
Criminal  Law,  230,  it  is  laid  down :  "  An  indictment  against 
a  man,  charging  him  with  being  a  common  conspirator,  or 
any  such  indistinct  accusation,  would  be  bad."  The  rule 
was  we|^  exemplified  by  the  essential  requisites  in  the  in- 
dictment for  obtaining  money  by  false  pretences,  p.  230. 
The  case  of  H.  v.  Mason  (2  T.  R.,  681),  ruled  that  an  indict- 
ment for  obtaining  money  by  false  pretences  was  insufficient 
if  it  did  not  show  what  the  false  pretences  were.  The  reason 
is  well  explained  by  Lord  EUenborough  :  "The  falsification 
should  be  applied  to  the  particular  thins  to  be  falsified  ;  the 
convenience  of  mankind  demands    and  in  furtherance  of 
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that  convenience  it  is  part  of  the  duty  of  those  who  admin- 
ister justice  to  require,  that  the  charge  should  be  specijfic,  in 
order  to  give  notice  to  the  party  of  what  he  is  to  come  pre- 
pared to  defend,  and  to  prevent  his  being  distracted  amidst 
the  confusion  of  a  multifarious  and  complicated  transaction, 
parts  of  which  only  are  meant  to  be  impeached  as  false." 
In  the  history  of  this  offence  Mr.  Greaves  laments  (Crimi- 
nal Acts,  177),  that  he  could  not  get  inserted  in  14  &  15  Vict. 
c.  100,  s.  8,  a  clause  dispensing  with  an  *averment  [321 
of  the  ownership  of  the  property  obtained  by  false  pre- 
tences. Therefore,  it  was  decided,  in  Reg.  v.  Oill  (2  fl.  & 
AL,  204),  that  an  indictment  for  obtaining  goods  by  false 
pretences  is  bad  in  error  if  it  does  not  state  to  whom  the 
goods  belonged.  This  is  not  cured  by  sect.  8  of  14  &  15 
Vict.  c.  100.  Crompton,  J.,  says:  "Before  the  statute  it 
was  necessary  to  state  both  the  particular  person  to  whom 
the  property  belonged,  and  the  particular  person  whom  it 
was  intended  to  defraud."  The  same  principle  is  laid  down 
in  error  in  Heg.  v.  Masters  (8  A.  &  E.,  48l|,  viz.,  that  the 
indictment  must  state  to  whom  the  goods  belonged.  There- 
fore it  seems  that  clause  85  of  24  &  25  Vict.  c.  96,  was 
passed,  enacting  that  the  indictment  for  obtaining  money  by 
false  pretences  would  be  good  without  alleging  any  owner- 
ship of  the  money  or  chattel.  Now  the  14  &  15  Vict.  c.  100, 
would,  if  it  applied,  enable  the  prosecutor  in  this  case  to 
amend  a  variance  in  the  name  or  description  of  any  matter 
named  or  described  therein,  or  in  the  ownership  of  any 
property  named  therein;  but  this  does  not  touch  a  case 
where  a  necessary  averment  is  wholly  omitted,  and  more- 
over must  be  acted  on  before  verdict.  If,  therefore,  this 
latter  act  does  not  touch  the  case,  and  the  same  necessity 
existed  to  aver  the  ownership  of  the  property  obtained  by 
fraud  in  an  indictment  for  conspiracy,  as  in  an  indictment 
for  obtaining  money  by  false  pretences,  the  omission  of  such 
an  averment  would  seem  to  be  fatal.  I  must  say  that  if  I 
never  had  read  one  of  these  modern  cases,  but  if  we  had 
only  two  or  three  of  the  old  books,  and  I  were  asked  my 
opinion,  I  should  be  obliged  to  say  I  did  not  understand 
this  indictment,  and  I  should  have  said  it  was  an  indictment 
tliat  left  the  prisoner  in  doubt  as  to  the  person  to  be  de- 
frauded and  as  to  the  legal  offence  charged.  If  we  left  out 
the  charge  of  conspiracy,  it  would  be  hard  to  find  the  exact 
specific  offence  charged  and  the  old  books  say  indistinctness 
is  not  to  be  overlooked.  The  Attorney- General  said  the 
offence  was  in  the  conspii*acy.  Now  is  everything  a  con- 
spiracy ?    Suppose  three  men  met  and  agreed  to  purchase 
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three  boxes  of  American  apples,  that  would  not  be  a  con- 
spiracy. I  think  the  better  way  would  be  to  notice  the  cases 
in  the  order  in  which  they  were  presented,  with  a  view  of 
understanding  the  indictment.  The  Attorney-General  de- 
fined the  nature  of  the  case  as  a  conspiracy,  and  he  argued 
that  when  the  persons  defrauded  were  unascertained,  but 
were  to  be  found  out  afterwards,  they  need  not,  as  they 
could  not,  be  named  in  the  indictment.  But  I  think  there 
was  a  fallacy  in  his  argument.  When  are  the  persons  to  be 
ascertained  ?  If  they  were  ascertained  at  the  time  of  send- 
ing up  the  indictment,  and  if  they  were  not  then  sent  up, 
■the  case  falls  within  the  authority  of  Reg.  v.  De  Berenger. 
I  think  the  case  of  Reg,  v.  Oill  (2  B.  &  Al.,  204)  deserves 
the  first  notice.  The  indictment  there  was  general  enough, 
but  still  it  is  intelligible  and  specific.  There  the  indictment 
322]  charged  that  the  defendants  conspired  *by  divers 
false  pretences,  and  subtle  means  and  devices,  to  obtain 
from  A.  divers  large  sums  of  money,  and  to  cheat  and  de- 
fraud him  thereof.  There  is  no  comparison  whatever 
between  the  precision  of  that  indictment  and  this — there  are 
there  two  persons  named.  Abbott,  C.J.,  says:  "It is  ob- 
jected that  the  particular  means  and  devices  are  not  stated. 
It  is,  however,  possible  to  conceive  that  persons  might  meet 
together  and  might  determine  and  resolve  that  they  would, 
by  some  trick  and  device,  cheat  and  defraud  another  with- 
out having  at  that  time  fixed  and  settled  what  the  particular 
means  and  devices  should  be.  Such  a  meeting  and  resolu- 
tion would  nevertheless  constitute  an  offence.  If,  there- 
fore, a  case  may  be  reasonably  suggested  in  which  the 
matters  here  charged  would,  if  there  were  nothing  more,  be 
an  offence  against  the  law,  it  is  impossible,  as  it  seems  to 
me,  to  conclude  that  the  law  would  require  the  particular 
means  to  be  set  forth."  Bay  ley,  J.,  says:  "It  is,  there- 
fore, not  necessary  to  state  the  means  at  all  in  the  indict- 
ment, it  being  quite  sufficient  to  charge  the  defendants  with 
the  illegal  conspiracy,  which  is  or  itself  an  indictable 
offence."  Holroyd,  J.,  says:  "The  present  case  differs 
materially  from  the  case  of  obtaining  money  under  false 
pretences.  Then  the  false  pretences  constitute  the  offence, 
but  here  the  conspiracy  is  the  offence,  and  it  is  quite  suffi- 
cient to  state  only  the  act  of  conspiring  and  the  object  of 
the  conspiracy  in  the  indictment.  Here  it  is  stated  that  the 
parties  did  conspire,  and  that  the  object  was  to  obtain  by 
false  pretences  money  from  a  particular  person.  Now,  a 
conspinicy  to  do  that  would  be  indictable,  even  when  the 
l)arties  had  not  settled  the  means  to  be  euii)loyed."     I  think 
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the  fallacy  wliich  existed  in  the  present  case  on  the  part  of 
the  Crown  arose  from  the  fact  that  it  did  not  appear  on  the 
face  of  indictment  that  this  was  necessarily  an  illegal  con- 
spiracy. I  do  not  know  that  the  acts  charged  in  this  case 
would  be  indictable.  I  will  now  refer  to  some  cases  as  to 
what  constitutes  uncertainty  in  an  indictment.  Reg,  v. 
Richardson  (1  M.  &  Rob.,  402),  was  a  case  at  nisi  prius^ 
but  the  lawyers  asked  the  Lord  Chief  Justice  to  decide  the 
case  himself  to  save  expense.  There  it  was  held  that  an 
indictment  for  a  conspiracy  to  cheat  and  defraud  a  party  of 
the  fruits  and  advantages  of  a  verdict  obtained  is  too  gen- 
eral. The  indictment  was  very  general,  but  still  it  states 
that  the  prosecutor  got  a  verdict  and  that  these  persons  de- 
frauded him  of  it.  Lord  Denman  says  :  "As  this  case  has 
been  fully  argued,  and  it  seems  to  be  the  wish  of  both  par- 
ties that  1  should  decide  on  the  validity  of  this  indictment 
here,  I  will  give  my  opinion  on  it  now,  and  that  opinion  is 
that  the  indictment  is  bad  in  point  of  law,  the  allegation  is 
too  general  and  does  not  convey  anv  specific  idea  which  the 
mind  can  lay  hold  of  to  judge  whether  any  unlawful  act  has 
been  done  or  attempted.  The  terms  used  do  not  import  in 
what  manner  the  prosecutor  was  to  be  deprived  of  the  fruits 
and  advantages  of  his  verdict,  and  it  is  not  even  alleged 
that  the  verdict  would  lead  to  any  fruits  and  advantages. 
It  is  essential  that  the  parties  should  conspire  to  do  some- 
thing which  the  law  may  *contemplate  as  an  illegal  [323 
act."  That  is  something  more  than  a  mere  nisi  prius  case ; 
but  there  is  another  nisi  prius  case  which  I  cite  for  the  judg- 
ment of  Lord  Tenterden:  R.  v.  Fcmle  (4  Car.  &  P.,  492). 
There,  the  second  count  charged  that  the  defendants  did 
confederate,  combine,  and  conspire  to  cheat  and  defraud  the 
just  and  lawful  creditors  of  the  defendant  F.  Lord  Tenter- 
den says :  ''This  count  appears  to  me  to  be  much  too  gen- 
eral, it  does  not  state  what  was  intended  to  be  done  or  the 
person  to  be  defrauded.  I  should  be  very  sorry  to  give 
effect  to  so  general  a  count  as  this.  However,  1  will  not 
stop  the  case  upon  this  point,  for  if  I  were  to  direct  an  ac- 
quittal and  this  point  should  turn  out  to  be  good,  the  defen- 
dants might  plead  ai^re/bw  acquity  That  is  a  most  im- 
portant decision,  coming  as  it  does  from  such  an  eminent 
person.  Tlie  case  of  Reg.  v.  King  (7  Q.  B.,  782),  is  the 
next  to  be  considered.  It  was  decided  by  the  same  (|li)urt 
that  decided  Reg.  v.  Parker^  and  I  cannot  but  think  it  is  a 
very  valuable  case,  more  even  for  the  principles  laid  down 
than  for  the  precise  decision.  Williams,  J.,  says,  at  page 
794 :  "I  think  the  case  differs  from  R.  v.  Parker^  where  the 
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indictment  was  for  conspiring  to  defraud  persons  of  goods, 
but  did  not  state  whose  the  goods  were."  He  does  not  ques- 
tion that  decision,  but  he  distinguished  the  case  then  before 
him  from  it.  The  case  was  argued  with  great  precision  in 
the  Excheouer  Chamber.  What  is  said  of  Reg,  v.  Berenger  f 
Alderson,  B.,  says  at  page  798 :  '*  They  were  a  class.  The 
individual  might  become  known  afterwards."  The  argu- 
ment was  that  the  persons  defrauded  were  an  unascertained 
class ;  but  the  indictment  itself  shows  that  they  were  known 
then,  but  that  is  not  so  in  this  case.  The  counsel  argued,  if 
there  is  a  conspiracy  to  injure  given  persons  who  are  un- 
known to  the  jurors,  it  should  oe  stated  accordingly.  In 
giving  judgment,  at  page  807,  Tindal,  C.  J.,  observed :  "  The 
more  important  objection  was  that  the  indictment  itself  was 
bad,  and  we  are  all  upon  consideration  of  opinion  that  this 
objection  must  prevail.  Mr.  Pashley,  for  tne  plaintiffs  in 
error,  argued  that  the  indictment  was  bad  because  it  con- 
tains a  defective  statement  of  the  charge  of  conspiracy,  and 
we  agree  that  it  is  defective.  The  charge  is  that  the  defen- 
dants below  conspired  to  cheat  and  defraud  divers  liege 
subjects  being  tradesmen  of  their  goods,  &c.,  and  the  objec- 
tion is  that  these  persons  should  nave .  been  designated  by 
their  Christian  names  and  surnames,  or  an  excuse  given, 
such  as  that  their  names  are  to  the  jury  unknown,  because 
this  allegation  imports  that  the  intention  of  the  conspira- 
tors was  to  cheat  certain  definite  individual^,  who  must 
always  be  described  by  name,  or  a  reason  given  why  thejr 
are  not ;  and  if  the  conspiracy  was  to  cheat  indefinite  indi- 
viduals, as  for  instance  tnose  whom  they  should  afterwai-ds 
deal  with,  or  afterwards  fix  upon,  it  ought  to  have  been 
described  in  appropriate  terms,  showing  that  the  objects  of 
the  conspiracy  were  at  the  time  of  making  it  unascertained, 
as  was  in  fact  done  in  the  cases  of  R,  v.  De  Berenger  and 
324]  R'  V.  Pecky  The  whole  of  *that  case  is  valuable,  as 
overruling  the  Queen's  Bench,  who  held  that  the  conspiracy 
was  stated  with  sufficient  distinctness.  I  now  cite  Reg,  v. 
Parker  (3  Q.  B.,  292).  Patterson,  J.,  says:  "As  to  the 
words  '  to  cheat  and  defraud,'  Mr.  Piatt  attributes  too  much 
force  to  them.  His  argument,  if  good,  would  sliow  thait  the 
Bubject-matter  of  conspiracy  need  not  be  stated  at  all." 
Williams,  J.,  says:  "I  believe  Reg,  v.  Oill  (2  B.  &  A., 
204)»is  generally  mentioned  as  the  case  of  the  greatest  lax- 
ity, though  I  think  that  still  earlier  a  count  was  framed  in 
a  very  general  form,  and  added  to  others  for  the  sake  of 
greater  security.  But  in  all  cases,  if  goods  were  in  question, 
they  were  laid   as  being  the  goods  of   certain  ])ersons." 
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That  was  the  opinion  of  a  great  judge,  and  the  verdict  was 
reversed  on  error.  It  may  be  said,  is  it  possible  that  I  am 
about  to  cite  more  cases?  But  I  was  much  interested  in 
this  case  and  argument ;  and  where  a  man  is  in  jail  it  is 
incumbent  on  us  to  look  into  as  many  cases  as  we  can. 
There  is  one  of  these  cases  that  the  counsel  for  the  Crown 
referred  to  {Reg.  v.  PecJc^  9  A.  &  E.,  686).  There  a  count 
for  conspiring  to  deceive  and  defraud  divers  of  Her  Majesty' s 
subjects  who  should  bargain  with  defendants  for  the  sale  of 
goods,  of  great  quantities  of  such  goods  without  making 
payment  or  remuneration  or  satisfaction  for  the  same,  with 
intent  to  obtain  profit  and  emolument  to  defendants  (not 
stating  what  the  defendants  conspired  to  do)  is  bad,  as  not 
showing  the  conspiracy  was  for  a  purpose  necessarily  crim- 
inal. Why,  the  goods  must  belong  to  another,  and  if  it  is 
so,  it  must  be  so  stated  in  the  indictment ;  a  man  cannot 
steal  his  own  goods. 

Then,  upon  the  point  pressed  here  by  the  Attorney-Gene- 
ral, that  you  can  find  out  the  persons  afterwards.  Lord  Den- 
man,  C.J.,  says:  "If  the  oflfence  went  no  further  than  the 
general  conspiracy,  it  could  not  be  known  what  particular 
persons  would  fall  into  the  snare.  But  we  think  that  the 
count  is  defective  in  not  stating  with  sufficient  particularity 
what  the  defendants  conspired  to  do."  The  case  of  Reg,  v. 
Kenrick  (5  Q.  B.  49)  is  a  curious  case,  considering  Reg,  v. 
Parker.  Lord  Denman,  C.J.,  says  at  page  61 :  '*This  form 
of  indictment  was  formally  questioned  in  Reg.  t.  Oill^  and 
was  upon  discussion  held  good,  nor  has  that  decision  been 
overruled.  The  indictment  in  Rex  v.  Eccles  (13  East,  230), 
stated  in  a  note  there,  is  equally  good.  There  have  not  been 
wanting  occasions  when  learned  judges  have  expressed 
regret  tnat  a  change  so  little  calculated  to  inform  a  defen- 
dant of  the  fects  intended  to  be  proved  against  him  should 
be  considered  by  the  law  as  well  laid.  All  who  have 
watched  the  proceedings  of  courts  are  aware  that  there  is 
danger  of  injustice  from  calling  for  a  defence  against  so 
vague  an  accusation,  and  judges  of  high  authority  have  been 
desirous  of  restraining  its  generality  within  some  reasonable 
bounds.  The  ancient  form,  however,  has  kept  its  place." 
And  further  on  he  observes  at  page  (>5,  '\We  think  that  in 
this  case  the  two  ingredients  of  the  offence  of  obtaining 
money  under  false  pretences  were  proved  by  the  evidence. 
The  pretences  were  *false,  and  the  money  obtained  by  [325 
their  means."  I  do  not  say  I  admire  that  case,  but  I  do  not 
think  it  applies  here.  Now  in  the  case  of  Reg.  v.  (jompertz 
(9  Q.  B.  824),  a  count  in  an  indictment  was  held  good  which 
If)  Eng.  llKP.  46 
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simply  charged  that  defendants  unlawfully,  &c.,  did  con- 
spire, combine,  confederate,  and  agree  together,  by  divers 
false  pretences  and  indirect  means,  to  cheat  and  defraud 
R.  of  his  moneys.  Lord  Denmau,  C.J.,  said  at  page 
838,  "The  authority  of  Reg.  v.  Oill^  never  overruled,  bat 
founded  on  excellent  reason,  and  decided  by  Lord  Tenter- 
den  and  Holroyd,  X,  has  been  always  recognized,  though 
not  without  regret,  because  that  form  of  the  indictment  may 
give  too  little  information  to  the  accused.  A  fair  observa- 
tion was  made  upon  the  manner  in  which  that  precedent  was 
treated  in  Meg,  v.  Biers  (1  A.  &  E.  327),  but  even  from  the 
expressions  there  used,  and  much  more  from  what  has  been 
said  in  latter  cases,  it  appears  plainly  that  the  court  has 
never  doubted  the  correctness  of  the  decision  in  Reg.  v. 
OilV^  They  concluded  that  it  would  be  enough  to  make 
out  false  pretences,  and  from  the  fact  of  a  person  being 
mentioned  they  held 'the  indictment  good,  l  think — *'to 
cheat  A.  B." — is  an  intelligible  charge  enough,  you  have 
given  the  defendant  particulars,  the  idea  is  a  specific  one, 
and  the  offence  is  one  which  the  law  can  interpret.  There 
is  a  long  note  given  by  Mr.  Greaves,  at  page  152  (3  Russ.  Cr., 
4th  edit.),  in  which  he  endeavors  to  explain  the  cases,  and  if 
it  is  accurate  it  is  an  explanation:  "Although  there  ap- 
pears at  first  sight  to  be  some  little  discrepancy  in  the  cases 
upon  this  point,  perhaps  they  are  not  irreconcilable.  The 
correct  distinction  to  be  drawn  from  them  appears  to  be 
this,  that  where  there  has  been  merely  a  conspiracy  for  a 
particular  purpose  (e.  g.,  to  raise  the  funds),  and  such  con- 
spiracy has  not  been  carried  into  execution,  an  indictment 
in  general  terms  will  be  sufficient ;  but  where  there  has  not 
only  been  a  conspiracy,  but  such  conspiracy  has  been  car- 
ried into  effect,  tnere  the  indictment  ought  to  specify  pre- 
cisely what  has  been  effected,  as,  the  parties  injured,  the 
property  obtained,  and  to  whom  it  belonged.  The  reason  of 
such  a  distinction  is  that  in  the  one  case  it  is  impracticable 
to  state  with  minuteness  what  never  was  carried  beyond  the 
intention,  whereas  in  the  other  case  what  was  actually 
effected  may  easily  be  stated."  Now,  looking  at  this  case 
as  if  it  were  a  case  at  common  law,  and  untouched  by  the 
statutes,  it  does  seem  to  me  to  stand  as  described  in  Hty- 
mann  v.  The  Queen  (12  Cox  C.  C.  383).  At  first  blush  that 
case  attracts  the  attention  as  being  very  favorable  for  the 
Crown,  but  when  you  look  at  it  more  closely,  I  am  not  so 
sure  that  this  is  so.  The  indictment  was  that  the  ''defen- 
dant and  others  unlawfully  and  wickedly  did  conspire  and 
agree  together,  contrary  to  the  provisions  of  the  Debtors 
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Act,  1869,  and  within  four  months  next  before  the  presen- 
tation of  a  bankruptcy  petition  against  defendant,  J&audu- 
lently  to  remove  part  of  the  property  of  defendant  to  the 
value  of  £10 ;  that  is  to  say  (enumerating  divers  *arti-  [326 
cles],  defendant  then  being  a  trader  and  liable  to  become  a 
bankrupt. "  I  think  there  is  a  great  deal  of  information  in 
that  count,  which  Lord  Denman  says  the  other  count  did 
not  contain ;  it  names  and  describes  the  goods,  and  the  time, 
and  mentions  that  he  was  then  a  trader  liable  to  become  a 
bankrupt.  It  was  held,  that  the  fact  of  the  defendant  hav- 
ing been  adjudged  a  bankrupt  was  not  necessary  to  com- 
plete the  offence  of  conspiracy,  it  was  complete  if  the 
persons  charged  had  agreed  to  remove  the  goods  in  contem- 
plation of  an  adjudication  being  obtained;  and  that  this, 
though  not  expressly  alleged  must  be  taken  after  verdict  to 
have  oeen  proved  before  the  jury,  and  that  the  indictment 
was  therefore  cured  by  verdict.  Blackburn,  J.,  says,  "The 
objection  to  the  count,  therefore,  is  that  it  does  not  state  that 
the  agreement  or  confederacy  was  in  contemplation  or  ex- 
pectation of  an  adjudication ;  and  if  the  question  had  arisen 
upon  demurrer,  I  am  not  quite  prepared  to  say  that  might 
not  have  been  a  good  objection."  And  further  on,  '*  When 
an  averment  which  is  necessary  for  the  support  of  the  plead- 
ing is  imperfectly  stated,  and  the  verdict  on  an  issue  involv- 
ing that  averment  is  found,  if  it  appears  to  the  court  after 
verdict  that  the  verdict  could  not  be  found  on  this  issue 
without  proof  of  this  averment,  then  after  verdict  the  de- 
fective averment  which  might  have  been  bad  on  demurrer 
is  cured  by  the  verdict."  I  do  not  think  that  case  falls 
within  that  principle,  for  I  do  not  think  this  is  a  defective 
averment,  but  it  is  an  absolute  omission  of  an  important 
averment,  for  there  is  no  averment  that  the  goods  taken 
were  the  property  of  the  person  from  whom  they  were 
taken.  It  is  one  thing  to  cure  an  imperfect  averment  and 
another  to  supply  an  omission.  We  are  all  of  opinion  that 
judgment  must  be  given  against  the  Grown. 

0*Bbien,  J.,  concurred  that  judgment  should  be  against 
the  Crown. 

Fitzgerald,  J. :  The  indictment  on  which  the  defendant 
has  been  convicted,  omitting  mere  terms  of  art  and  super- 
fluous language,  reads  thus :  *'  That  the  said  defendant  and 
others,  intending  to  cheat  divers  persons  not  then  ascer- 
tained, did  conspire  by  divers  false  pretences  to  defraud  of 
sundry  large  sums  of  money  divers  persons  not  then  ascer- 
tained, to  wit,  sucli  persons  as  should  apply  to  them  for  a 
loan  Orleans  of  money."     Is  that  indictment  sntiicient  after 
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verdict?  In  my  opinion  it  is  not.  It  is  so  vagne  that  it 
conveys  no  specific  idea  of  the  offence  imputed  to  the  de- 
fendant. It  IS  not  even  alleged  that  the  defendant  and  his 
supposed  confederates  were  or  professed  to  be  engaged  in 
any  common  pursuit,  such  as  money  lenders,  bill  discount- 
ers, bankers,  or  agents  to  procure  loans  of  money ;  nor  are 
any  means  stated  or  described  by  which  the  objects  of  the 
confederates  were  to  be  achieved,  so  as  to  give  the  defen- 
dant some  information  of  the  charge  against  nim.  It  would 
seem  to  me  to  be  very  dangerous  if  a  conviction  could  be 
sustained  on  an  indictment  so  very  general  and  so  unspecific. 
327]  In  Re  aConnell  (11  C.  &  F.^234},  Tindal,  C.J.,  rests 
the  objection  to  the  count  on  this :  "  They  do  not  statue  the 
illegal  purpose  and  design  with  su6h  proper  and  sufficient 
certainty  as  to  lead  to  tne  necessary  conclusion  that  there 
was  an  agreement  to  do  an  act  in  violation  of  the  law,"  and 
in  Reg.  v.  Rowlandsilb  Q.  B.  671),  the  16th,  17tli,  and  19th 
counts  were  condemned  as  being  too  vague  and  general, 
though  the  conviction  was  sustained  on  the  others,  as  to 
which  Lord  Campbell  observes,  ''The  words  of  the  Legisla- 
ture are  used ;  the  terms  in  q uestion  have  a  meaning  stamped 
on  them  by  the  statute,  and  we  must  take  it  they  are  used 
here  in  that  sense."  The  Attorney-General  relied  princi- 
pally on  Reg.  v.  Eccles  (13  East,  230),  Reg.  v.  Oill  (2  B.  & 
Aid.  204),  and  Sydserf  v.  Regina  (11  Q.  B.  245),  to  sustain 
the  indictment.  Reg.  v.  Oill  majr  be  taken  as  the  repre- 
sentative case  of  the  class.  The  indictment  there  alleged 
the  conspiracy  very  generally  to  have  been  "that  the  defen- 
dants did  conspire  by  divers  false  pretences  to  obtain  from 
P.  D.  and  G.  D.  large  sums  of  money  and  to  cheat  and  de- 
fraud them  thereof."  The  principal  objection  taken  in  arrest 
of  judgment  was  that  the  means  and  devices  were  not  stated, 
to  which  Abbott,  C.J.,  answers,  "That  persons  might  meet 
and  conspire  by  some  trick  or  device  to  cheat  another  with- 
out having  at  the  time  fixed  and  settled  what  the  particular 
means  and  devices  should  be ;  such  a  meeting  and  resolu- 
tion would  nevertheless  constitute  an  offence;"  and  Bay- 
ley,  J.,  observes,  "When  parties  have  once  agreed  to  cheat 
a  particular  person  of  his  money,  though  they  may  not  have 
fixed  on  the  particular  means,  the  offence  of  conspimcy  is 
comi)lete."  The  indictment  was  held  to  be  sufficient.  That 
case  was  followed  in  Sydfierffy.  Regina;  and  in  Reg.  v. 
Gompertz  (9  Q.  B.  838),  Lord  Denman  says  of  it,  ^'  Reg.  v. 
Oill  bas  never  been  overruled,  and  is  founded  on  excellent 
reason,  and  has  been  recognized,  though  not  without  ivgi-et, 
as  it  may  give  too  little  information  to  the  accused."     Reg. 
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V.  Oill  is  therefore  a  weighty  authority,  but  we  are  not 
bound  in  any  way  to  extend  it.  Abbott,  C.  J.,  in  that  case 
says,  '*  The  nature  of  the  offence  must  be  laid  with  reasonable 
certainty  so  as  to  apprise  the  defendant  of  the  charge." 
Meg.  V.  Oill  goes  to  the  utmost  verge  of  the  law,  and  the 
indictment  before  us,  it  will  be  observed,  is  still  more  gen- 
eral and  in  my  opinion  does  not  with  reasonable  certainty 
apprise  the  defendant  of  the  charge  gainst  him.  I  may 
aad,  too,  with  Lord  Mansfield,  that  "In a  criminal  charge 
there  is  no  latitude  of  intendment  to  include  more  than  is 
charged.  The  charge  must  be  explicit  enough  to  support 
itself."  A  practice  nas  recently  prevailed  of  shaping  indict- 
ments in  so  very  general  a  form  as  to  cast  the  smallest  bur- 
den of  proof  on  tne  prosecutor ; — that  may  be  all  right,  but 
the  prosecutor  has  in  the  present  instance  finessed  too  much. 
I  have  only  to  add  that  1  do  not  in  the  least  rest  my  judg- 
ment on  hea,  v.  Martin  (8  A.  &  E."  481),  so  strenuously 
pressed  by  the  defendants'  counsel,  which  is  applicable  to 
an  indictment  under  the  statute  for  obtaining  goods  by  false 
pretences ;  nor  would  I  extend  that  decision  to  a  case  of 
*an  indictment  for  a  conspiracy  to  cheat  where  the  [328 
conspiracy  is  the  gist  of  the  charge. 

Barry,  J. :  I  auso  think  that  our  judgment  should  be  for 
the  prisoner.  The  indictment  surpasses  in  vagueness  and 
uncertainty  any  precedent  to  which  we  have  been  referred 
and,  as  I  believe,  any  precedent  that  can  be  found  in  the 
books.  I  am  not  sure  that,  notwithstanding  the  statute, 
the  count  is  not  bad,  according  to  Beg.  v.  Parker^  for  omit- 
ting to  state  to  whom  the  moneys  belonged ;  but  I  do  not 
think  it  necessary  to  give  any  opinion  on  that  pointy  as  I 
rest  my  judgment  not  upon  the  omission  of  any  particu- 
lar averment  or  averments,  but  upon  the  general  frame 
and  structure  of  the  indictment  which,  in  my  opinion,  is 
too  vague,  undefined  and  uncertain  in  language  to  be  the 
record  of  the  charge  upon  which  an  accused  person  is  to  be 
put  on  trial. 

Judgment  for-  the  plaintiff. 
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[13  Cox's  Criminal  Cases,  845.] 

COURT  OF  CRIMINAL  APPEAL 

Saturday,  Dec  2,  1876. 

(Before  Cockbum,  C.J.,  and  Lord  Coleridge,  C.J.,  Cleasby  and  Pollocki  BB., 

and  Field,  J.) 

345]  *Reg.  v.  Langton('). 

JShndefiee — To  refresh  memory — Document  not  toriUen  by  vninen — Limited  Joint  Stock 

Company, 

It  was  the  prisoner's  duty,  as  a  time-keeper,  to  give  to  a  clerk  (not  the  pay  clerk) 
a  list  of  the  number  of  days  on  which  each  workman  had  worked,  and  it  was  the 
clerk's  duty  to  enter  these  times  in  the  time  book  and  the  amount  of  wages  due  to 
each  workman  according  to  sucli  returns ;  and  from  the  time  book  at  the  time  of 
paying  the  wages  it  was  the  prisoner's  duty  to  read  out  aloud  the  number  of  days 
each  man  had  worked,  and  the  wages  due,  which  were  then  paid  to  the  workman  by 
the  pay  clerk.  The  prisoner  had  wilfully  falsified  the  list  by  overstating  the  time 
one  of  the  workmen  had  worked,  and  the  false  statement  was  entered  in  the  time 
book  by  the  clerk,  and  wages  calculated  accordingly.  On  the  pay  day  the  entries 
were  read  out  aloud  by  the  prisoner  and  the  amount  of  wages  so  represented  paid  to 
the  workman.  On  an  indictment  against  the  prisoner  for  false  pretences,  tlie  pay 
clerk  was  called  as  a  witness,  and  not  remembering  the  particulars  of  tKe  entries,  be 
was  allowed  to  refresh  his  memory  by  reference  to  the  time  book,  although  the 
entries  were  not  made  by  hims'elf,  because  he  saw  the  entries  at  the  pay  time  when 
they  were  read  out  by  the  prisoner,  and  knew  that  the  prisoner  then  read  the 
entries  correctly  and  that  he,  witness,  had  paid  the  sums  mentioned  in  those  entries: 

I/eid,  that  the  time  book  was  properly  admitted  to  refresh  the  witness's  memory. 

Parol  evidence  that  a  Joint  Stock  Company  (Limited)  has  acted  as  an  incorporated 
company  is  sufficient  evidence  of  its  incorporation  as  a  limited  company  on  an  indict- 
ment for  false  pretences  in  which  the  property  obtained  is  alleged  to  be  the  property 
of  the  A.  B.  Company  (Limited). 

346]  *The  prisoner,  Edward  Langton,  was  tried  at  the 
adjourned  Quarter  Sessions  of  the  Peace,  held  at  Kirkdale, 
in  tl^e  countjr  of  Lancaster,  on  the  11th  of  July  last  past, 
upon  an  indictment  charging  him  in  the  first  and  second 
counts  with  obtaining  by  raise  pretences  from  Thomas  Chit- 
son  certain  money  of  the  Tawd  Vale  Colliery  Company, 
Limited,  with  intent  to  defraud ;  and  in  the  third  count 
with  obtaining  by  false  pretences  from  Samuel  Higginbot- 
toiri  certain  otner  money  of  the  said  company  with  intent  to 
defraud. 

The  prisoner  was  in  the  service  of  the  said  comj)any  as 
one  of  their  time-keepers,  and  it  was  his  duty  to  give  in  to 
another  clerk  fortnightly  a  list  of  the  number  of  days  on 
which  the  workmen  in  the  employ  of  the  company  had 
worked  during  the  preceding  fortnight.  It  was  the  duty  of 
the  clerk  to  enter  in  the  time  book  these  numbers  and  the 
amount  of  the  wages  due  to  each  workman  according  to  the 
number  of  days  worked,  and  from  this  time  book,  at  the 

(')  Reported  by  John  Thompson,  Esq.,  Barrister- at -Law. 
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time  of  paying  the  workmen's  wages,  it  was  the  prisoner's 
duty  to  read  out  aloud  the  number  of  days  each  man  had 
worked,  and  the  wages  were  then  paid  to  the  workman  by 
the  pay  clerk  accordingly. 

Robert  Aspinwall,  a  workman  in  the  employ  of  the  com- 
pany, kept  a  provision  shop  on  his  own  account,  at  which 
the  prisoner  dealt,  and  at  the  time  when  the  prisoner  made 
the  false  pretences  charged  in  the  indictment,  he  was  in- , 
debted  to  the  said  Robert  Aspinwall.  The  14th  of  April 
last  past  was  the  day  on  which  the  wages  earned  during  the 
fortnight  preceding  the  11th  of  April  became  payable. 
During  that  fortnight  Aspinwall  had  worked  twelve  days 
and  no  more,  and  there  was  due  to  him  in  respect  of  his 
said  work  the  sum  of  £2  11^.  and  no  more,  his  wages  being 
45.  3d.  a  day.  At  some  time  between  the  said  11th  and 
14th  of  April  the  prisoner  asked  Aspinwall  how  many 
days  he  had  worked  during  the  fortnight.  Aspinwall  told 
him,  as  the  fact  was,  that  he  had  worked  twelve  days.  The 
prisoner  then  asked  Aspinwall  how  much  monev  he,  the 

Erisoner,  owed  Aspinwall  in  respect  of  provisions  bought  of 
im  by  the  prisoner,  and  on  Aspinwall  telling  him  the 
amount,  the  prisoner  said,  *'I  will  put  it  down  to  your 
time," 

There  was  no  evidence  of  the  time  list  handed  in  by  the  pris- 
oner in  respect  of  that  fortnight ;  but  the  time  book  was  made 
up  apparently  according  to  the  same  course,  and  in  the  time 
book  the  number  of  fifteen  days  and  a  half  day  was  entered 
as  the  time  which  Aspinwall  had  worked  during  that  fort- 
night, and  the  sum  of  £3  5^.  lOd.^  being  at  the  rate  of  45.  3d, 
-per  day  for  fifteen  days  and  a  half  day,  was  entered  as  the 
amount  of  the  wages  due  to  him.  These  entries  the  pris- 
oner read  out  aloud  at  the  pay  time  on  the  said  14th  of 
April,  and  the  pay  clerk,  the  said  Thomas  Chitson,  then 
handed  to  Aspinwall,  in  the  presence  of  the  prisoner,  the 
sum  of  £3  6s.  lOd.  accordingly. 

The  12th  day  of  the  following  month  of  May  was  the  day 
on  which  the  wages  earned  during  the  fortnight  preceding 
the  9th  of  May  became  payable.  During  that  fortnight 
Aspinwall  had  *worked  twelve  days  and  no  more,  [347 
and  there  was  due  to  him  in  respect  of  such  work,  at  the 
same  rate  of  4^.  Sd.  a  day,  the  sum  of  £2  11^.,  and  no  more. 
On  the  said  9th  of  May  the  prisoner  asked  Aspinwall  what 
time  he  had  worked  during  that  fortnight  and  how  much 
he,  the  prisoner,  owed  Aspinwall.  Aspinwall  then  told  the 
prisoner,  as  the  facts  were,  that  he,  Aspinwall,  had  worked 
twelve  days,  and  that  the  prisoner  owed  Aspinwall  the  sum 
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of  18^.  6d,y  which  he  had  paid  for  the  prisoner  at  his  request. 
The  prisoner  then  said  that  he  would  put  the  said  sum  of 
18^.  6d.  to  Aspinwall's  time. 

At  the  pay  time  on  the  said  12th  of  May,  the  number  of 
days'  work  entered  in  the  time  book  to  the  credit  of  Aspin- 
wall  was  sixteen  days  and  a  half  day,  and  the  sum  oi  £3 
10^.  Id.  was  entered  as  the  amount  due  to  him  in  respect 
of  such  work.  These  entries  the  prisoner  read  out  aloud  at 
the  said  pay  time,  and  the  said  pay  clerk  then  handed  to 
Aspinwall  tne  sum  of  £3  10^.  Id.  accordingly. 

The  9th  day  of  the  following  month  of  June  was  the  day 
on  which  the  wages  earned  during  the  fortnight  preceding 
the  6th  of  June  became  payable.  During  that  fortnight  As- 
pinwall had  worked  twelve  days,  and  no  more,  and  there 
was  due  to  him  in  respect  of  such  work,  at  the  same  rate  of 
45.  3d.  a  day,  the  sum  of  £2  ll5.,  and  no  more.  On  the 
said  6th  of  June  the  prisoner  asked  Aspinwall  what  time  he 
had  worked  during  that  fortnight,  and  what  the  prisoner 
owed  Aspinwall  for  provisions.  Aspinwall  then  told  the 
prisoner,  as  the  facts  were,  that  he,  Aspinwall,  had  forked 
twelve  days,  and  the  amount  which  the  prisoner  owed  As- 
pinwall for  provisions,  upon  which  the  prisoner  said  to 
Aspinwall  that  he,  the  prisoner,  would  put  down  to  Aspin- 
wall's  time  the  amount  so  owing  by  the  prisoner  to  Aspin- 
wall. . 

On  the  said  6th  and  9th  of  June,  Samuel  Higginbottom, 
the  secretary  of  the  said  company,  was  acting  as  and  for 
the  pay  clerk,  and  made  up  the  time  book  for  the  wages 
which  became  payable  on  the  said  9th  of  June,  and  the 
prisoner  gave  in  the  number  of  fourteen  days  and  three- 
quarters  of  a  day  as  the  time  which  AspinwaU  had  worked 
during  the  said  fortnight.  The  time  book  was  then  made 
up  by  Higginbottom  according  to  the  usual  practice,  and  on 
the  said  9th  of  June  the  prisoner,  at  the  pay  time  read  out 
from  the  said  time  book  fourteen  days  and  three-quarters 
of  a  day  as  Aspinwall' s  time,  and  £3  2^.  8d.  as  the  sum 
owing  to  Aspinwall  in  respect  of  work. 

As  to  all  the  charges  against  the  prisoner,  Aspinwall 
proved  the  sums  of  money  he  had  received  on  the  said  pay 
days  and  the  number  of  the  davs  for  which  he  had  been  so 
paid  wages,  but  in  respect  of  the  charges  mentioned  in  the 
first  and  second  counts  Thomas  Chitson,  the  pay  clerk,  was 
called  as  a  witness  before  Aspinwall  gave  his  evidence. 

The  prisoner's  counsel  objected  to  Chitson  being  allowed 
to  refer  to  the  time  book  to  enable  him  to  say  for  how  many 
days'  work  and  what  amounts  of  money  he  had  paid  Aspin- 
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waU  on  the  *said  14th  of  April  and  12th  of  May.  The  [348 
counsel  contended  that  a^  Chitson  had  not  made  the  entries 
in  the  time  book  he  ought  not  to  be  allowed  to  refer  to  it  to 
refresh  his  memory ;  but  as  Chitson  proved  that  he  had  seen 
those  entries  whilst  the  prisoner  was  reading  out  aloud  at 
the  pay  time,  and  that  though  at  the  time  of  the  trial  he 
did  not  remember  the  particulars  of  the  entries  without 
referring  to  the  book,  yet  he  knew  that  at  the  paj^  time  the 
prisoner  read  the  entries  correctly,  and  he,  Chitson,  had 
paid  the  sums  which  were  mentioned  in  those  entries.  I 
allowed  his  evidence  to  go  to  the  jury,  reserving  the  point 
for  the  opinion  of  this  court. 

As  to  all  the  counts  the  prisoner's  counsel  contended  that 
it  was  necessary  in  support  of  the  indictment  to  prove  that 
the  Tawd  Vale  Colliery  Company  (Limited)  was  an  incorpo- 
rated company ;  that  this  could  not  be  proved  by  parol  evi- 
dence only,  and  that  as  there  was  only  the  parol  evidence 
of  witnesses,  who  swore  that  the  company  was  incorporated, 
I  ought  to  direct  an  acquittal  of  the  prisoner. 

To  this  the  counselNf or  the  prosecution  replied  that  as  by 
virtue  of  sect.  88  of  statute  24  &  25  Vict.  c.  96,  the  indict- 
ment would  be  sufficient  without  alleging  any  ownership 
of  the  money,  the  references  to  the  company  might  have 
been  omitted  without  vitiating  the  indictment,  and  the  alle- 
gations as  to  the  company  might,  therefore,  be  rejected  as 
surplusage. 

I  declined  to  direct  an  acquittal,  and  left  the  evidence  to 
the  jury  accordingly,  but  I  reserved  a  case  on  this  point 
also  for  the  opinion  of  this  court 

The  jury  found  the  prisoner  guilty. 

The  court  sentenced  him  to  twelve  months'  imprisonment 
with  hard  labor,  subject  to  the  opinion  of  this  court  as  to 
whether  I  was  right  in  overruling  the  objection  raised  on 
behalf  of  the  prisoner  by  the  counsel. 

Edward  Gibbon,  Chairman. 

No  counsel  appeared  on  either  side. 

CocKBUBN,  Cf.  J . :  As  to  the  first  point,  whether  under  the 
circumstances  the  time  book  could  oe  looted  at  by  the  pay 
clerk  to  refresh  his  memory,  it  appears  to  me  that  it  could. 
It  would  be  very  dangerous  to  allow  such  a  course  where 
the  entry  has  only  been  seen  by  the  witness  in  the  absence 
of  the  prisoner,  but  in  this  case  the  witness  had  actually 
seen  the  entry  at  the  time  it  was  read  out  aloud  by  the  pris- 
oner and  knew  that  the  prisoner  had  read  it  correctly,  and 
that  he  had  paid  the  wages  according  to  the  entry.  The 
witness  was,  therefore,  properly  allowed  to  refresh  his  mem- 
15  Eno.  Rep.  47 
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ory  from  the  time  book.  As  to  the  second  point,  it  was  not 
necessary  to  prove  strictly  that  the  company  was  a  limited 
company  under  the  Joint  Stock  Companies'  Act.  Evidence 
that  company  had  acted  as  such  was  sufficient. 

Lord  Coleridge,  C.J.^  Cleasby,  B.,  Pollock,  B.,  and 
Field,  J.,  concurred. 

Conmction  affirmed. 


A  witness  may  assist  his  memoTy  by' 
any  writing,  although  not  made  by 
himself,  provided  he  can  speak  from 
his  recollection  after  inspection  of  the 
writing:  Sturm  «.  Atlantic,  etc.,  88 
N.  Y.  Superior  Ct.  Rep. ,  284  ;  Marday 
V.  Shultz,  29  N.  Y.,  346;  Kendall  «. 
Stone,  2  Sandf.  Supr.  Ct.,  269 ;  Feeter 
«.  Heath,  11  Wend.,  477,  485 ;  Holla- 
day  «.  Marsh,  8  Wend.,  142  ;  Lawrence 
«.  Barker,  5  Wend.,  301 ;  Johnson  «. 
Coles,  21  Minn.,  108  ;  Chicago,  etc.,  «. 
LiddeU,  69  His.,  639. 

When  the  witness  has  no  indepen- 
dent recollection  of  the  facts  about 
which  he  is  questioned,  after  reference 
to  the  entries  in  a  book,  although  he 
may  recollect  that  the  contents  were 
correct  at  the  time  he  saw  them,  the 
writing  itself  must  be  produced  that 
the  other  party  may  cross-examine  re- 
specting it :  Adac  «.  Zangs,  41  Iowa, 
536. 

It  is  the  right  of  a  party  to  inspect  a 
memorandum  used  by  a  witness  while 
testifying ;  whether  he  reads  the  con- 
tents or  only  uses  it  to  refresh  his  re- 
collection. A  witness,  on  cross-exam- 
ination, may  be  compelled  by  the  referee 
to  produce  and  submit  to  the  inspection 
of  counsel  a  memorandum  from  which 
he  has  been  testifying,  on  the  direct 
examination.  Before  a  witness  can  be 
required  to  produce  a  paper,  however, 
it  must  appear  that  he  is  using  it  as, 
or  in  aid  of,  his  testimony :  Tibbetts 
u.  Sternberg,  66  Barb.,  201 ;  Peck  u. 
Lake,  3  Lans.,  136. 

A  paper,  signed  with  a  mark  of  a 
witness  who  cannot  read  or  write,  when 
produced  at  a  trial  as  a  memorandum 
to  refresh  his  recollection,  is  not  to  be 
read  to  him  in  the  presence  of  the  jury; 
but  the  witness  is  to  withdraw  with 
one  of  the  counsel  on  each  side,  and 
have  it  read  to  him  by  them,  without 
comment :  Com.  «.  Fox,  7  (^^^ay,  585. 

A  witness  who  does  not  recollect  the 


facts  relative  to  a  transaction  indepen- 
dent of  a  memorandum  may  refer  to  it 
to  refresh  his  memory.  It  must  how- 
ever, appear  that  there  is  a  necessity 
for  its  introduction  on  account  of  the 
inability  of  the  witness  to  recollect  the 
facts,  after  refreshing  his  memory  by 
the  writing  :  Russell  o.  Hudson  River, 
etc.,  17  N.  Y.,  134 ;  Philbrin  tj.  Patrick, 
3  Abb.  Ct.  App.,  605,  6  Abb.,  N.S., 
284;  Wheeler  'o,  Ruckman,  2  Abb., 
N.S.,  189;  Taylor  u.  Stringer,  1  Hil- 
ton, 877  ;  Kennedy  9.  Crandell,  3 Lans., 
1,  5 ;  Driggs  t>.  Smith,  36  N.  Y.  Supe- 
rior Court  Rep..  283,  48  How.  Pr., 
447;  Clarke  «.  Smith,  46  Barb.,  30; 
WUde  «.  Hexter,  50  Barb. ,  449  ;  Sackett 
«.  Spencer,  29  Barb.,  180;  Frazer  «. 
Frazer,  14  U.  C.  Com.  PL,  70. 

If  the  witness  knew  a  memorandum, 
when  it  was  made,  to  be  correct,  and 
cannot,  after  referring  to  it,  state  the 
facts  from  memory,  the  memorandum 
itself  may  be  read  to  the  jury  :  Bank 
«.  Culver,  2  Hill,  531 ;  Guy  «.  Mead. 
22  N.  Y.,  466;  Lewis  «.  IngersoU,  3 
Abb.  Ct.  App.  Dec.,  55,  58.  1  Keves, 
347,  358  ;  Bank  u.  Culver,  2  HiU,  631 ; 
Taylor  «.  Stringer,  1  HUton,  377;  Van- 
dyne  u.  Thayer,  19  Wend.,  162 ;  Yale 
t).  Comstock,  112  Mass.,  267 ;  Walts  c. 
Sawyer,  55  N.  H.,  38. 

Lawrence  t>.  Barker,  5  Wend.,  301, 
and  Butler  9.  Benson,  1  Barb.,  527, 
are  not  now  good  law  on  this  point. 

Minutes  of  the  testimony  of  a  living 
witness,  taken  by  counsel  upon  a  for- 
mer trial,  who  produces  them  and 
swears  that  he  has  no  doubt  of  their 
correctness,  but  has  no  recollection  in- 
dependent of  the  minutes,  may  be  read 
by  him,  and  are  evidence  to  the  jury  : 
Ilalsey  t>.  Sinsebaugh,  15  N.  Y.,  485; 
Martin  t).  Cope,  3  Abb.  Court  App. 
Dec. ,  182 ;  Gannon  o.  Stevens,  13  Kans., 
449. 

A  witness  may  testify  to  what  a 
witness  testified  to  on  a  former  trial 
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though  he  kept  no  minates  of  his  testi- 
mony :  State  «.  Archer,  54  N.  H.,  465 ; 
Kean  «.  Com.,  10  Bush  (Ky,),  190. 

The  minates  of  a  fonner  trial  kfept 
by  an  attorney,  since  deceased,  are  not 
competent  evidence,  although  accom- 
panied by  proof  that  sach  attorney 
kept  minutes  daring  the  whole  trial ; 
and  that  the  minates  offered,  according 
to  the  recollection  of  a  witness  present, 
appear  to  be  of  the  whole  trial :  Crouch 
c.  Parker,  56  N.  Y..  597. 

So  the  statements  of  witnesses  upon 
another  trial,  as  «ontained  in  the  bill 
of  exceptions,  are  not  evidence  in  a  dif- 
ferent suit  without  the  consent  of  the 
ties :  O'Neall  v.  Calhoun,  67  His., 


Otherwise,  it  seems,  in  Kentucky, 
from  a  bill  of  exceptions  on  a  former 
trial  of  a  dvU  case,  when  a  retrial  has 
been  ordered :  Kean  f>.  Com.,  10  Bush 
(Ky.),  190. 

A  memorandam  by  a  witness  is  not 
competent  to  prove  any  inference  by 
the  witness  as  to  his  custom,  or  fact 
resulting  from  inference  of  which  he 
has  no  recollection :  Taylorij.  Stringer, 
1  ffilton,  877. 

When  a  party  testifies  that  he  made 
certain  entries  in  his  book  in  accord- 
ance with  statements  made  to  him  by 
others,  and  such  others  testify  that  the 
facts  were  correctly  given  to  him,  and 
that  he  entered  them,  such  evidence  is 
not  necessarily  hearsay,  and  is  admis- 
sible ;  it  makes  no  difference  how  the 
truth  of  the  fact  stated  in  the  entry  is 
proved,  whether  by  the  one  who  made 
the  entiy  or  by  the  one  who  gave  him 
the  facts  which  he  entered.  An  entry 
is  not  incompetent  evidence  because  of 
a  fact  not  within  the  personal  knowl- 
edge of  the  person  m^ing  it.  It  is 
enough  that  such  entry  rests  upon 
knowledge  and  not  hearsay,  and  is 
proved  to  have  been  correctly  made. 

Payne  v.  Hodge,  7  Hun,  613,  distin- 
guishing Gould  V,  Conway,  59  Barb., 
§61,  where  the  correctness  of  the  in- 
formation upon  which  entries  were 
made  from  statements  of  a  third  per- 
son was  not  shown  by  such  third 
person. 

Entries  and  memoranda  made  by 
persons,  since  deceased,  in  the  ordinary 
course  of  profesaiomU  and  official  em- 
ployment, are  competent  secondary 
evidence  of  the  facts  contained  in  them, 


when  they  had  no  interest  to  misrepre- 
sent or  misstate  them :  Nichols  v. 
Webb,  8  Wheat.,  836;  Leland  «. 
Cameron,  81  N.  Y.,  115;  Patterson  t>. 
Turford,  8  Bam.  &  Ad.,  890,  898,  38 
Eng.  Com.  Law  Rep.  ;  Livingston  f>. 
Araoux,  56  N.  Y.,  518 ;  Porter  t>.  Jud- 
son,  1  Gray,  175 ;  Gawtry  v.  Done,  51 
N.  Y.,  84 ;  Ocean  Bank  v.  Carll,  9  Hun, 
389,  341,  explaining  S.  C,  55  N.  Y., 
440 ;  Welch  u.  Barrett,  15  Mass.,  879  ; 
Nichols  V.  Goldsmith,  7  Wend.,  163; 
Sheldon  v.  Benham,  4  Hill,  139  ;  State 
t).  Phair,  48  Verm.,  866,  874,  878; 
Bank  «.  Culver,  3  Hill,  531. 

Though  not  evidence  of  what  othera 
had  done :  Osbom  «.  Merwin,  50  How. , 
188. 

.  A  written  memorandum  made  by  an 
officer  against  his  interest,  in  respect 
to  a  matter  pertaining  to  his  official 
duty,  is,  after  his  death,  evidence 
as  well  of  the  fact  against  his  interest 
as  of  other  incidentol  and  collateral 
facts  contained  in  it ;  and  is  admissible 
irrespective  of  the  question  whether 
any  privity  exists  between  the  officer 
and  the  party  agunst  whom  it  is 
offered:  Livingston  f>.  Amoux,  56 
N.Y.  507,  519. 

An  entry  in  a  rent  book  in  the  hand- 
writing of  the  plaintiff's  decoded 
mother,  who  had  managed  his  affairs, 
admitting  the  receipt  of  rent  by  her, 
held  to  amount  to  a  recognition  by  her 
that  certain  entries  of  payments,  record- 
ed in  the  preceding  part  of  the  same 
page  in  the  handwriting  of  a  person 
since  deceased,  of  rent  which  ought  to 
have  been  received  by  her,  represented 
receipts  for  which  she  was  accountable, 
and  were  consequently  admissible  in 
evidence  in  ejectment  on  behalf  of  the 
plaintiff:  Richards  f>.  Gogarty,  Irish 
Law  Rep.,  4  Com.  Law,  800,  804r^. 

To  corroborate  the  conductor  on  a 
railroad  in  respect  to  the  time  of  the 
arrival  of  his  train  at  a  station,  evi- 
dence is  admissible  that  he  made  a  con- 
temporaneous memorandum,  in  com- 
pliance with  a  regulation  requiring 
it ;  and  the  time  table  regulating  the 
running,  stoppage,  etc.,  of  such  train 
may  also  be  proved.  So,  also,  evidence 
is  admissible  of  the  regulations  of  the 
corporation,  and  of  the  custom  of  its 
agents,  in  respect  to  giving  notice  to 
passengers  of  the  necessity  of  their 
changing  cars  in  order  to  reach  a  given 
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station :  Barker  9.  N.  Y.  Cent.  R.  R., 
24  N.  Y.,  599. 

Entries  made  \>j  the  discount  clerk 
of  a  bank  can  only  be  proved  by  the 
clerk  making  them,  %falioe,  and  within 
the  state ;  and  the  receiving  in  evi- 
dence statements  from  other  witnesses, 
made  not  from  personal  knowledge,  but 
from  entries  not  thus  verified,  is  error, 
though  such  entry  be  not  formally  read 
in  evidence :  Ocean  Bank  «.  Carll,  55 
N.  Y.,  440,  443,  explained  S.  C,  9  Hun, 
289  ;  White  «.  Ambler,  8  N.  Y..  170. 

See  Bank  9.  Culver,  2  Hill,  531. 

The  qualification  which  restricted 
the  admission  of  written  memoranda  to 
those  made  in  the  usual  course  of  busi- 
ness, and  as  a  part  of  the  proper  em- 
ployment of  the  witness,  has  beei^ 
abolished  in  New  York ;  and  every 
species  of  memorandum,  as  for  in- 
stance, figures  computing  interest  on  a 
note,  to  show  when  it  was  renewed 
when  the  witness  has  no  recollection 
of  the  date  of  the  computation  inde- 
pendent of  the  paper :  Guy  «.  Mead, 
22  N.  Y.,  462. 

A  memorandum  made  by  a  living 
witness  contemporaneously  with  the 
facts  to  which  it  relates,  is  admissible 
in  evidence  as  auxiliary  to  and  not  as  a 
substitute  for  his  oral  testimony:  Rus- 
sell u.  Hudson,  17  N.  Y.,  134 ;  Marday 
f>.  Shultz,  29  N.  Y.,  346;  Crouch  i). 
Parker,  56  N.  Y.,  597. 

Though  in  »ach  case  it  is  indispensa- 
ble that  the  witness  should  verify  the 
handwriting  as  his  own  :  Gilchrist  d, 
Brooklyn,  etc.,  59  N.  Y.,  495  ;  Kendall 
«.  Stone,  2  Sandf.  Supr.  Ct.  R.,  269; 
Brewster  ^.  Doane,  2  Hill,  537. 

But  see  Merrill  «.  Ithaca,  etc.,  16 
Wend.,  586. 

In  an  action  in  which  the  question  is 
whether  a  certain  transaction  was  a  sale 
of  property,  or  a  delivery  to  the  defen- 
dant as  agent  of  the  plaintiff,  it  is  com- 
petent to  prove  an  entry  made  by  the 
plaintiff,  in  his  books,  of  the  transac- 
tion as  a  sale,  if  accompanied  by  proof 
that  the  entry  was  subsequently  read  to 
the  defendant,  and  he  admitted  its  cor- 
rectness: Tanner  «.  Parshall,  1  Abb. 


Court  App.  Dec.,  356,  8  Eeyes,  431; 
Meyer  v.  Reichardt,  112  Mass.,  10^ 
Lathrop  «.  Bramwell,  64  N.  Y.,  866. 

Otherwise  if  not  read  to  the  adverse 
party,  or  if  so  not  assented  to  by  him : 
Sypher  «.  Savery,  39  Iowa,  258; 
Meacham  «.  Pell,  51  Barb.,  65. 

After  a  witness  has  sworn  to  the 
facts  in  regard  to  a  transaction,  he  can- 
not refer  to  a  memorandum  to  corrobo- 
rate his  testimony:  Sackett  f>.  Spencer, 
29  Barb.,  180;  Driggs  «.  Smith,  45 
How.,  447,  36  N.  Y.  Superior  Court 
Rep.,  283;  Pulsefer  «.  Crowell,  63 
Maine,  22  ;  Capen  v,  Crowell,  Id,,  455 ; 
Com.  'D.  Harper,  7  Allen,  539  ;  Meacham 
V.  Pell,  51  Barb..  65. 

See  Townsend,  etc.,  9.  Foster,  51 
Barb.,  346,  affirmed  41  N.  Y.,  620. 

Where  a  witness  testifies  tliat  he 
recollects  the  material  part  of  a  trans- 
action, it  is  not  competent  for  him  to  re- 
fer to  a  memorandum  to  refresh  his 
memory  by  reference  thereto  :  Flood  v. 
Mitchell,  4  N.  Y.  Weekly  Dig..  166, 
Court  Appeals ;  Driggs  «.  Smith,  36 
N.  Y.  Superior  Ct.  R.,  283 ;  Thurman 
V.  Mosher,  1  Hun,  344 ;  Brown  o.  Jones, 
46  Barb.,  400;  Meacham  d.  Pell,  51 
Barb..  65. 

There  is  some  conflict  in  the  cases  as 
to  whether  a  witness  who  testifies  he 
can  give  substantially  or  in  ttubstance 
the  testimony  of  a  witness  on  a  former 
trial  may  be  allowed  to  do  so.  It  is 
held  he  may,  in  Martin  «.  Cope,  8  Abb. 
Court  Appeals  Dec.,  182 ;  Gannon  v. 
Stevens,  13  Eans.,  449 ;  Vandyne  «. 
Thayer,  19  Wend.,  162 ;  Kean  v.  Com- 
monwealth, 10  Bush  (Ky.),  190. 

That  he  may  not,  in  Black  v.  Wood 
row,  89  Md.,  194. 

A  paper  purporting  to  be  an  oral 
agreement  redi»ced  to  writing,  which 
embodies  only  the  result  of  the  con- 
versation and  contains  language  dif- 
ferent from  that  actually  used,  as  well 
as  some  provisions  not  in  the  verbal 
contract,  and  which  has  never  been 
signed  by  the  parties  to  it,  is  inadmissi- 
ble as  a  memorandum  of  what  actually 
took  place:  Flood  «.  Mitchell,  4  Weekly 
Dig.,  166,  N.  Y.  Court  Appeals, 
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[18  Cox's  Criminal  Cases,  849.] 

COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Nov.  18,  1876. 

(Before  Lord  Coleridge,  C.J.,  Mellor,  J.,  Lush,  J.,  Pollock,  B.,  and  Lindley,  J.) 

*Reg.  v.  Oxenham  (').  [349 

Larceny — Bailee — BUI  of  exchange — Fraudulent  conversion — 24  <fr  26  VixA.  c,  96,  «.  8. 

Prosecutor  asked  prisoner  if  he  could  get  biUs  of  exchange  discounted,  and  pris- 
oner replied  that  if  prosecutor  was  a  person  of  credit  he  could  get  his  c^scounted. 
Three  bills  were  then  drawn  by  prisoner  payable  to  his  order,  which  prosecutor 
accepted,  and  delivered  to  the  prisoner  to  get  discounted.  The  proceeds  of  the  dis- 
counting were  to  be  handed  to  the  prosecutor,  less  the  prisoner's  commission,  or  the 
bills  to  be  returned.  The  prisoner  being  pressed  by  a  creditor  for  a  debt  of  £62 
gave  one  of  the  bills  (being  for  £200)  in  payment,  representing  it  as  his  own  bill, 
and  askine  the  creditor  to  discount  the  balance  of  the  bill.  The  creditor  declined  to 
discount  Uie  balance,  and  the  bill  was  not  indorsed  upon  the  condition  of  the  cred- 
itor's discounting  the  balance.  The  jury  found  that  it  was  the  prisoner's  intention, 
when  he  indorsed  the  bill,  to  pass  the  property  in  it  absolutely  to  the  creditor : 

I/dd,  that  upon  these  facts,  the  prisoner  might  properly  be  convicted  of  larceny  as 
a  bailee  of  a  bill  of  exchange  under  24  A  25  Vict  c  96,  s.  8. 

Case  stated  by  the  agsistant  judge  of  the  Middlesex 
Sessions. 

Herbert  Oxenham  was  tried  before  me  at  the  Middlesex 
Sessions,  on  the  28th  of  July,  1876,  on  an  indictment  which 
charged  him  with  having  stolen  "a  certain  valuable  security, 
to  wit,  a  bill  of  exchange  for  the  payment  of  £200,  the  prop- 
erty of  Charles  Garrett,  the  said  sum  of  £200  so  secured  and 
Sayable  by  and  upon  the  said  bill  of  exchange,  being  then 
ne  and  unsatisfied  to  the  said  Charles  Garrett." 

It  appeared  that  on  the  3d  of  December,  1875,  the  prose- 
cutor, *Charles  Garrett,  called  upon  tl^e  prisoner,  who  [350 
is  a  licensed  victualler,  at  the  bouse  of  the  latter,  and  asked 
him  if  it  was  true,  as  he  had  been  informed,  that  he,  the 
prisoner,  could  get  bills  of  exchange  discounted.  The 
prisoner  answered  that  he  had  occasionally  done  so,  and  if 
the  prosecutor  were  a  person  of  credit,  he  had  no  doubt 
he  could  get  his  acceptances  discounted.  Three  bills  of  ex- 
change respectivelv  dated  the  3d  of  December,  1876,  one  of 
which,  for  £200,  became  the  subject  of  the  present  indict- 
ment, were  then  drawn  by  the  prisoner,  payable  to  his  order 
three  months  after  date,  and  were  accepted  by  the  prosecu- 
tor, and  were  by  him  delivered  to  the  prisoner  for  the  pur- 
pose of  getting  them  discounted.  Before  the  prosecutor 
handed  these  his  acceptances  to  the  prisoner,  it  was  agreed 
between  them  that  the  prosecutor  should  call  again  upon 

(')  Reported  by  John  Tuomtbon,  Esq.,  Barristor-at-LaW. 
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the  prisoner  at  the  expiration  of  a  fortnight,  and  then,  as  to 
each  of  the  bills  res^ctively,  either  the  proceeds  obtained 
upon  the  discount  of  it  were  to  be  handed  over  to  the  prose- 
cutor, or  the  bill  itself  returned  to  him  by  the  prisoner. 
The  prisoner  was  to  be  allowed  6  per  cent,  commission  on 
each  of  the  bills  he  might  get  discounted,  and  a  further  sum 
in  the  event  of  his  getting  all  of  them  discounted.  The 
prosecutor  received  no  vakie  or  consideration  whatever  for 
either  of  these  acceptances.  The  evidence  was  inconclusive 
as  to  whether  the  prosecutor  or  the  prisoner  paid  for  the 
stamped  paper  on  which  the  bills  were  drawn. 

On  the  10th  of  December,  the  prisoner  being  then  indebted 
to  Messrs.  Cutler  &  Robson,  in  the  sum  of  £62  for  goods 
which  they  had  sold  and  delivered  to  him,  and  being  pressed 
by  Mr.  Cutler  for  a  settlement  of  their  account,  indorsed  to 
them  in  payment  thereof  the  bill  for  £200,  which  is  the  sub- 
ject of  the  present  indictment. 

He  then  told  Mr.  Cutler  that  he  had  received  this  bill  in 
relation  to  some  property  belonging  to  his  wife,  and  said 
nothing  as  to  its  having  been  intrusted  to  him  to  get  it  dis- 
counted. He  asked  Mr.  Cutler  to  discount  the  balance,  and 
Mr.  Cutler  promised  to  consult  his  partner  before  determin- 
ing whether  they  would  do  so  or  not,  but  that  was  to  be 
optional  with  them,  and  the  bill  was  not  indorsed  upon  con- 
dition that  they  would  do  so. 

The  prisoner  was  credited  with  the  current  bill  in  his 
account  with  Cutler  &  Robson,  and  they  afterwards  de- 
clined to  advance  money  upon  the  difference  between  the 
£62  due  to  them  and  the  amount  of  the  bill.  After  the  17th 
of  December  the  prosecutor  called  repeatedly  upon  the 
prisoner  and  made  several  applications  to  him  for  the  bills 
or  the  cash  obtained  upon  the  discount  of  them,  but  could 
on  neither  occasion  obtain  any  account  from  him  as  to  what 
he  had  done  with  them.  In  February  the  prosecutor  sum- 
moned the  prisoner  before  a  police  magistrate,  and  that  pro- 
ceeding resulted  in  the  prisoner  at  once  returning  to  liim 
two  of  the  bills,  and  the  summons  was  withdrawn  upon  his 
promising  to  return  forthwith  the  other  bill  (the  one  now  in 
question),  which  he  assured  the  magistrate  was  "in  the 
351]  city,  but  he  had  not  a  *shilling  on  it."  This,  how- 
ever, he  failed  to  do,  and  it  aftei-wards  came  to  the 
knowledge  of  the  prosecutor  that  the  prisoner  had  previ- 
ously indorsed  this  bill  to  Messrs.  Cutler  &  Robson.  The 
prosecutor  dishonored  the  bill,  and  the  said  indorsees  there- 
upon brought  an  action  upon  it  and  recovered  judgment 
against  him  for  £62  and  costs.      Proceedings  were  then 
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taken  against  the  prisoner,  which  resulted  in  his  being  com- 
mitted for  trial  upon  the  present  charge. 

At  the  close  of  the  case  for  the  prosecution, 

The  prisoner's  counsel  objected  that  there  was  no  evidence 
that  the  prisoner  had  fraudulently  converted  the  bill,  and 
cited,  in  support  of  his  argument  Keg.  v.  Weeks  (10  Cox  C. 
C.  244],  but  I  overruled  the  objection,  considering  that  there 
were  facts  in  the  present  case  which  upon  this  point  dis- 
tinguished it  from  that  one. 

The  prisoner's  counsel  then  addressed  the  jury,  and  called 
a  witness  for  the  purpose  of  contradicting  the  evidence  of 
the  prosecutor  as  to  the  terms  of  the  alleged  bailment ;  but 
as  tne  jury  expressed  their  entire  disbelief  of  her  evidence, 
it  was  unnecessary  to  refer  to  it. 

After  summing  up  the  facts,  I  directed  the  jury  that  if 
they  believed  the  prosecutor^  s  statement,  as  to  what  had 
taken  place  at  the  meeting  on  the  3d  of  December,  when  he 
accepted  the  bill  and  delivered  it  to  the  prisoner,  the  pris- 
oner was  to  be  deemed  a  bailee  of  a  '* valuable  security" 
within  the  meaning  of  the  act  (24  &  26  Vict.  c.  96,  s.  3)  under 
which  he  was  indicted  ;  but  that  it  was  essential  to  the 
maintenance  of  the  indictment  that  they  should  be  satisfied 
not  merely  that  he  had  acted  contrary  to  his  agreement  with 
the  prosecutor  and  misappropriated  the  bill,  but  that  he 
had  done  so  wilfully  and  Knowingly,  and  that  he  had  in 

goint  of  fact  and  practical  effect  by  indorsing  the  bill  to 
is  creditors,  Cutler  &  Eobson,  converted  it  to  his  own 
use  or  to  theirs  in  fraud  of  the  prosecutor.  Unless  they 
answered  all  these  questions  in  the  affirmative  they  should 
acquit  the  prisoner.  The  jury  found  him  guilty,  and  in 
answer  to  a  question  I  then  put  to  them,  stated  that  in  their 
opinion  it  was  the  intention  of  the  prisoner  when  he  indorsed 
tne  bill,  to  pass  the  property  in  it  absolutely  to  Cutler  & 
Robson  in  payment  of  their  account. 

I  postponed  sentence.  My  attention  was  afterwards  drawn 
by  the  prisoner's  counsel  to  Reg.  v.  Oosser  (13  Cox  C.  C, 
187).  In  deference  to  the  ruling  of  the  learned  judge  in 
that  case  I  respited  the  judgment,  and  state  this  case  for  the 
opinion  of  the  Court  oi  Criminal  Appeal.  I  liberated  the 
prisoner  upon  recognizances  to  appear  when  called  upon. 

The  questions  for  the  opinion  of  the  court  are : 

1st.  Whether  upon  the  facts  stated  the  defendant  was  a 
bailee  within  the  meaning  of  the  above  enactment ;  and 

2dly.  (If  he  were)  whether  there  were  evidence  to  go  to 
the  jury  of  a  fraudulent  conversion. 

P.  H.  Edlin. 
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Siras^  for  the  prisoner :  The  indictment  is  framed  upon 
352]  the  24  *&  25  Vict.  c.  96,  s.  3:  *' Whosoever,  being  a 
bailee  of  any  chattel,  money,  or  valuable  security,  shall 
fraudulently  take  or  convert  the  same  to  his  own  use  or  to 
the  use  of  any  person  other  than  the  owner  thereof,  shall  be 
guilty  of  larceny,  and  may  be  convicted  thereof  upon  an 
indictment  for  larceny.  By  sect.  1  (the  interpretation  clause) 
the  term  ** valuable  security"  includes  {iTvler  alia)  any  bill, 
note,  or  order,  or  other  security  whatsoever  for  money,  or 
for  payment  of  money.  It  is  submitted  that  the  document 
in  question  was  not  a  security  for  money  at  the  time  it  was 
dealt  with  by  the  prisoner  within  .the  meaning  of  sect.  3 
{sup.)  Rea.  v.  Cosser  (13  Cox  C.  C,  \S7).  In  that  case  the 
prisoner  drew,  and  the  prosecutor  at  his  request  accepted, 
three  bills  of  exchange  on  the  understanding  that  the  pris- 
oner was  to  deposit  tnem  with  a  third  person  as  security 
for  the  purchase-money  for  the  transfer  of  a  license  of  a 
public  house,  and  not  to  negotiate  them  or  use  them  for  any 
other  purpose.  Instead  of  depositing  them  with  the  third 
person,  the  prisoner  converted  two  of  the  bills  to  his  own  use. 
Upon  these  facts  it  was  held  that  there  was  no  bailment 
within  sect.  3.  [Lush,  J.:  Strike  out  the  words  "valuable 
security  to  wit,"  in  the  indictment,  and  then  the  indictment 
charges  the  prisoner  with  having  stolen  a  bill  of  exchange. 
Is  that  not  sufficient  ?]  It  is  submitted  that  it  is  not,  for 
the  bill  was  tiien  of  the  value  of  the  paper  only,  and  the 

?risoner  is  not  charged  v^th  stealing  a  piece  of  paper.  In 
^he  King  v.  Phipoe  (2  Leach's  Crown  Cases,  774),  the 
prisoner  by  threats  and  intimidation,  compelled  the  prose- 
cutor to  draw  a  promissory  note  on  paper,  which  with  pen 
and  iiJi  were  supplied  by  the  prisoner,  and  the  prisoner  was 
indict^  under  the  2  Geo.  2,  c.  25,  s.  3,  which  enacts  that  if 
any  person  shall  ''steal  or  take  by  robbery"  (iTUer  alia) 
any  bills  of  exchange  or  promissory  notes  for  the  payment 
of  moneyj  notwithstanding  any  of  the  said  particulars,  are 
termed  in  law  a  chose  in  action^  it  shall  be  deemed  and 
construed  to  be  felony.  In  that  case,  Ashurst,  J.,  said  the 
judges  were  of  opinion  that,  ''as  the  Legislature  at  the  time 
of  passing  the  2  Geo.  2,  c.  26,  s.  3,  whereby  the  stealing  a 
chose  in  action  was  made  felony,  could  not  possibly  have 
had  a  case  like  the  present  in  contemplation,  it  is  not  within 
that  statute ;  that  it  is  essential  to  larceny  that  the  property 
charged  to  have  been  stolen  should  be  of  some  value  ;  that 
the  note  in  the  present  case  did  not,  on  the  face  of  it,  im- 
port either  a  general  or  a  special  property  in  the  prosecutor, 
and  that  it  was  so  far  from  beiug  of  the  least  value  to  him, 


VoL  XIIL]  CRIMINAL  LAW  CAaES.  377 


r,  v.  Ozenham.  1876 


that  he  had  not  even  the  property  of  the  paper  on  which  it 
was  written,  for  it  appeared  niat  both  the  paper  and  the  ink 
were  the  property  of  Mrs.  Phipoe,  and  the  delivery  of  it  by 
her  to  him  conld  not,  under  tne  circumstances,  oe  consid- 
ered as  vesting  it  in  him."  Here  it  is  submitted  that  the 
document  was  valuable  to  the  prosecutor  as  a  piece  of  paper 
only.  Secondly,  there  was  no  conversion  of  the  bill  of  ex- 
change by  the  prisoner.  For  that  proposition,  Heg.  v. 
WeeJces  (10  Cox  C.  C,  224)  is  an  authority.  There  the  pris- 
oner volunteered  to  get  the  prosecutor's  ^acceptance  [353 
for  £30  discounted,  and  thereut>on  drew  a  bill  which  the 
prosecutor  accepted  and  indorsea  and  handed  to  prisoner  to 
get  discounted.  The  prisoner  subsequently  delivered  the 
bill  to  a  creditor  of  his,  to  whom  he  owed  £10,  that  the 
creditor  might  take  £10  out  of  the  proceeds  after  discount- 
ing it.  And  it  was  held  that  this  did  not  amount  to  a  con- 
version by  the  prisoner  analogous  to  larceny.  So  in  Heg.  v. 
Jackson  (9  Cox  C.  C,  605),  Martin,  B.,  said:  ''There  are 
many  instances  of  conversion,  sufficienti  to  maintain  an  ac- 
tion of  trover,  which  would  not  be  sufficient  to  support  a 
conviction  under  this  statute.  The  determination  of  the 
bailment  must  be  something  analogous  to  larceny,  and  some 
act  must  be  done  inconsistent  with  the  purposes  of  the  bail- 
ment. As,  for  instance,  in  case  of  bailment  of  an  article  of 
silver  for  use,  melting  it  would  be  evidence  of  a  conversion. 
So  when  money,  or  a  negotiable  security,  is  bailed  to  a  per- 
son for  safe  keeping,  if  he  spend  the  monev,  or  convert  the 
Security,  he  is  guilty  of  a  conversion  witnin  the  statute." 
[Lush,  J. :  You  have  the  finding  of  the  jury  here  that  the 
prisoner  intended  to  pass  the  property  in  the  bill  absolutely 
to  Cutler  &  Robson.J 

No  counsel  appeared  for  the  prosecution. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  this  convic- 
tion should  be  affirmed.  The  prisoner  was  indicted  under 
these  circumstances :  It  appears  that  he,  being  the  drawer 
of  a  bill  of  exchange  for  £200 ,  which  the  prosecutor  had 
accepted  and  delivered  to  him  for  the  purpose  of  getting 
discounted,  instead  of  getting  the  bill  discounted,  took  it  to 
Cutler  <fe  Robson,  creditors  of  his,  to  whom  he  was  in- 
debted in  the  sum  of  £62,  and  indorsed  it  to  them  as  his  own 
in  payment  of  the  £62 ;  and  the  jurv  have  found  that  in 
their  opinion  it  was  the  intention  of  tlie  prisoner,  when  he 
indorsed  the  bill  to  them,  to  pass  the  property  in  it  abso- 
lutely to  Cutler  &  Robson,  in  payment  of  their  account. 
Now  upon  these  facts  we  are  asKed  to  hold  that  the  pris- 
oner was  not  a  bailee  of  a  bill  of  exchange  for  payment  of 
15  Eng.  Rep.  48 
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money  and  that  he  did  not  convert  it  to  his  own  use.  I 
should  have  thought  it  impossible  to  doubt  that  the  statute 
met  this  verjr  case  and  tnat  it  was  intended  to  suppress 
frauds  of  this  kind.  The  case  of  Reg,  v.  Cosser  is  inappli- 
cable to  the  present  case.  In  that  case  the  acceptor  of  the 
bills  delivered  them  to  the  prisoner  to  be  used  for  one  pur- 
pose and  the  prisoner  applied  them  to  another.  When  the 
purpose  for  which  thev  had  been  given  failed,  and  the  ac- 
ceptor applied  for  the  bills,  the  prisoner  said  he  had 
destroyed  them,  and  it  was  not  until  the  acceptor  was 
applied  to  for  payment  that  he  discovered  what  had  be- 
come of  the  bills.  Upon  those  facts  I  think  it  was  properly 
held  thO't  there  was  no  bailment  of  the  bills  within  the 
statute.  The  present  case  is  entirely  different.  As  to  the 
case  of  Heg.  v.  Weeks,  that  case,  in  my  opinion,  was  rightly 
decided.  In  that  case  the  prisoner  Weeks  received  from  the 
prosecutor  Batt;^a  bill  of  exchange  for  £30  to  get  discounted. 
Weeks,  not  having  got  it  discounted,  handed  it  to  a  cred- 
354]  itor,  Bailey,  to  whom  he  owed  £10,  *that  he,  Bailey, 
might  get  it  discounted,  and  keep  the  £10  Weeks  owed 
him,  and  hand  over  the  remainder  of  the  proceeds  of  the 
discounting  to  him.  And  that  was  held  not  to  be  a  con- 
version of  the  bill  of  exchange  within  this  statute.  But 
the  facts  there  were  not  the  same  as  here.  Here  the  jurv 
have  found  that  at  the  time  the  prisoner  delivered  the  bill 
to  Cutler  &  Robson  he  intended  to  pass  the  property  in 
it  absolutely  to  them  in  payment  of  tneir  debt.  1  think, 
therefore,  the  conviction  should  be  affirmed. 

Melloe  and  Lush,  JJ.,  Pollock,  B.,  and  Lii^dley,  J., 
concurred. 

Conviction  affirmed. 

See  12  Eng.  Rep.,  648  note;  14  Eng.  Rep.,  646  note. 
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CoiUraci  lopurehate  a  Mine — Suit  to  radnd  Contract — Appointment  of  Receiver 

and  Manager^ 

In  a  suit  by  the  purchaser  of  a  coal  mine  to  rescind  the  contract  on  the  ground  of 
^nusre  '   '  ••  « 


fraudulent  nusrepresentations,  it  being  essential  that  the  mine  should  be  kept  in  a 
going  state,  the  court,  upon  the  application  of  the  purchaser,  who  was  in  possession 
of  the  colliery,  appointed  a  receiver  and  manager  until  the  hearing. 

This  suit  was  instituted  for  the  purpose  of  obtaining  a 
declaration  that  a  contract  dated  the  1st  of  November,  1873, 
for  the  purchase  of  a  colliery  by  the  plaintiffs,  was  obtained 
by  fraud,  and  was  void  as  against  the  plaintiffs,  and  that 
the  said  contract  and  certain  promissory  notes  which  had 
been  given  in  part  payment  of  the  purchase- money  might 
be  ordered  to  oe  delivered  up  to  be  cancelled.  That  an 
account  might  be  taken  of  the  sums  received  by  the  de- 
fendants, and  that  thev  might  be  ordered  to  repay  what 
should  be  found  due.  That  the  assignment,  a  memorandum 
of  deposit  which  had  been  ^iven  to  secure  part  of  the  pur- 
chase-money, and  all  other  instruments  and  documents  con- 
sequential on  the  contract  for  purchase,  might  be  dealt  with 
so  as  to  restore  the  parties  as  nearly  as  possible  to  their  origi- 
nal position.  That  an  injunction  might  be  granted  to  re- 
strain the  defendants  from  parting  with  or  negotiating  any  of 
the  promissory  notes  given  by  the  plaintiffs,  which  were  in 
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their  hands,  and  that  a  receiver  and  manager  might  be  ap- 
pointed to  carry  on  the  colliery  for  the  benefit  of  such  per- 
sons as  might  be  decided  to  be  the  owners  thereof,  in  such 
manner  as  the  court  should  direct. 

The  bill  alleged  that  the  plaintiffs  had  entered  into  n^o- 
tiations  with  the  defendant  T.  S.  Webb,  who  proposed  to 
them  to  join  him  (Webb)  in  the  purchase  of  a  coal  mine 
called  the  Hendredenny  Colliery,  which  had  been  leased  to 
the  defendants  David  and  Sloper,  the  plaintiffs  finding  the 
purchase-money  in  the  first  instance.     For  this  colliery  the 

§  lain  tiffs  were  to  pay  £30,000 ;  £6,000  in  cash  and  the  rest 
74]  in  instalments  extending  over  four  *years,  to  be  secured 
by  the  promissory  notes  or  bills  of  the  purchasers.  The 
agreement  for  the  purchase  was  executed,  and  several  of 
the  instalments  were  paid  when  the  plaintiffs  discovered  that 
Webb  had  been  acting  as  the  agent  of  David  and  Sloper  for 
the  sale  of  the  mine,  and  that  the  defendant  Thomas  Davies 
was  associated  with  them ;  that  they  were  all  to  receive  cer- 
tain portions  of  the  profits  arising  from  the  transaction ;  that 
Webb  had  received  from  David  and  Sloper  a  large  sum  as 
commission  for  effecting  the  sale,  and  that  the  mine,  which 
was  represented  to  be  of  great  value,  was,  in  fact,  worth 
much  less  than  the  price  paid,  and  at  the  time  of  filing  the 
bill  had  not  begun  to  pay  working  expenses. 

The  bill  also  alleged  that  it  was  essential  that  the  mine 
should  to  some  extent  be  worked,  in  order  to  avoid  fiooding 
and  other  injury,  and  also  to  prevent  forfeiture  to  the  land- 
lord, and  that  it  would  be  for  the  benefit  of  all  parties  inter- 
ested that  a  receiver  and  manager  should  be  appointed  in 
the  suit,  so  that  the  property  might  be  preserved  until  the 
hearing,  without  prejudice  to  the  question  whether  the  plain- 
tiffs were  entitled  to  rescind  the  purchase,  or  whether  the 
colliery  was  to  belong  to  the  plaintiffs. 

The  plaintiffs  had  entered  into  possession  of  the  mine. 

An  interim  injunction  had  been  granted  to  restrain  the 
negotiation  of  the  bills  in  the  hands  of  the  defendants. 

Sir.  Olasse^  Q.C.,  Mr.  HigginSy  Q.C.  and  Mr.  Hemming^ 
for  the  plaintiffs,  now  moved  that  a  receiver  and  manager 
should  be  appointed  to  carry  on  the  colliery  until  the 
hearing :  The  object  of  this  bill  is  to  set  aside  a  contract 
for  the  purchase  of  a  colliery.  If  the  suit  is  successful,  the 
defendants  will  become  the  owners  of  the  property,  but  if 
the  bill  fails,  then  the  property  will  belong  to  the  plaintiffs. 
It  is  shown  that  if  the  mine  is  not  worked  it  will  be  seriously 
damaged  by  flooding,  and  it  will  be  in  the  power  of  the 
landlord  to  forfeit  the  lease  for  non-fulfilment  of  the  cov- 
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enants. '  The  plaintiff s .  are  in  possession,  and  the  mine 
has  hitherto  been  kept  np  as  a  going  concern,  bat  the  ex- 
penses of  working  it  are  ^eater  than  the  profits  arising 
therefrom,  and  the  plaintiff s  feel  that  they  may  oe  called  upon 
to  prove  every  item  of  expenditure,  and  that  they  have  con- 
ducted the  works  in  the  *most  economical  manner.  [375 
This  would  lead  to  unnecessary  litigjation,  and  throw  upon 
the  plaintiffs  an  obligation  which  it  is  unjust  that  tney 
should  bear.  Under  such  circumstances,  it  is  most  desirable 
for  all  parties  that  a  receiver  and  manager  should  be  ap- 
pointed with  the  sanction  of  the  court,  in  order  that  justice 
should  be  done  to  both  parties.  The  right  to  a  receiver 
rests  upon  the  general  principle  of  the  court  that  it  will  pre- 
serve any  projperty  the  subject  of  dispute,  pending  liti^tion, 
and  the  application  is  supported  by  the  authority  otJSoehm 
V.  WoodQ\  where  a  receiver  was  applied  for  on  the  motion 
of  the  vendor  of  an  estate  pending  a  reference  as  to  title. 
In  that  case  the  property  consisted  of  buildings  and  oflBices, 
and  it  was  necessary  to  effect  insurances  and  expend  money 
in  repairs,  and  a  bill  having  been  filed  for  specific  perform- 
ance of  a  contract  of  sale  of  the  estate,  each  party  wishing  to 
divest  himself  of  the  ownership  of  tne  property,  the  court 
appointed  a  receiver  until  the  hearing  of  the  cause,  the  ques- 
tion being  reserved  who  should  bear  the  exx)ense. 

Mr.  Cotton^  Q.C.,  and  Mr.  Macnaghten^  for  the  defen- 
dants David  and  Sloper:  The  case  made  by  the  bill  is 
that  the  contract  was  brought  about  by  the  fraudulent 
representations  of  the  defendant  Webb,  but  it  is  not  shown 
that  our  clients,  Messrs.  David  and  Sloper,  were  cognizant 
of  these  misstatements.  If  there  should  be  a  case  for  a  re- 
ceiver against  Webb,  there  is  none  as  against  David  and 
Sloper.  This  is  a  bill  to  set  aside  the  purchase,  the  pur- 
chasers are  in  possession,  and  have  carried  on  the  mine  ever 
since  the  date  of  the  contract.  It  is,  therefore,  for  them  to 
continue  the  working  of  the  mine  upon  their  own  responsi- 
bility, and  they  have  no  right  to  call  upon  the  defendants 
to  bear  any  extra  expense  lor  the  appointment  of  a  receiver. 
It  is  not  the  practice  of  the  court  in  such  cases  as  these  to 
appoint  a  receiver. 

The  defendant  Webb  was  not  represented. 

Sir  R.  Malins,  V.C:  As  far  as  I  know  of  the  case  at 
present,  although  the  precise  *circum8tances  certainly  [376 
have  not  occurred  before,  I  cannot  help  thinking  that,  upon 
principle,  I  shall  not  much  err  if  I  accede  to  the  application 
of  the  plaintiffs. 

(»)  2  Jac.  A  W.,  236. 
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The  question  brought  before  the  court  is  a  very  remark- 
able one.  The  two  plaintiflfs,  Mr.  Gibbs  and  Mr.  Joachim, 
are,  it  is  stated,  mercnants  in  the  city  of  London ;  and  their 
case  is  this,  that,  by  representations  made  to  them  by  the 
defendant  Webb,  tney  have  been  induced  to  purchase  a 
colliery  in  South  Wales.  They  allege  that  the  representa- 
tions made  by  Webb  were  entirely  &ilse,  and  that  if  they 
had  known  the  falsehood  of  such  representations  they  would 
not  have  purchased  the  colliery.  The  persons  from  whom 
the  colliery  was  bought  are  Mr.  Cotton's  clients,  Charles 
William  David  and  John  Sloper,  and,  of  course,  if  it  turns 
out  that  whatever  representations  were  made  by  Webb  they 
were  made  without  the  knowledge  of  these  two  defendant^ 
they  will  not  be  answerable,  and  the  suit  will  fail.  But  the 
bill  alleges  that,  in  point  of  fact,  Webb  was  the  bribed 
a^ent  of  these  defendants  to  make  these  false  representa- 
tions ;  and  if  this  turns  out  to  be  the  truth,  and  is  estab- 
lished at  the  hearing,  the  contract  will  be  set  aside,  the  suit 
will  succeed,  the  plaintiflfs  will  be  entitled  to  be  relieved 
from  all  further  payments,  and  will  take  out  of  court  all 
the  moneys  paid  m  and  all  that  may  be  hereafter  brought 
in.  In  other  words,  the  contract  will  be  undone.  But  the 
property  is  a  colliery,  and  a  going  colliery,  and  both  sides 
admit  that  it  must  be  kept  going  or  the  lease  will  be  for- 
feited ;  and,  moreover,  if  it  is  not  kept  going  it  will  be 
drowned  out,  and  therefore  it  is  absolutely  necessary  it 
should  be  worked. 

In  this  state  of  things,  I  think  it  is  clearly  uncertain  to 
whom  the  colliery  belongs.  If  the  plaintiflfe  are  right  in 
their  allegations  on  the  bill,  the  colliery  does  not  belong  to 
them  but  to  David  and  Sloper.  If,  on  the  other  hand,  the 
allegations  are  erroneous,  then  the  colliery  belongs  to  the 
plaintiflfs,  and  David  and  Sloper  have  nothing  to  do  with  it 
It  is  according  to  the  practice  of  the  court  to  Keep  property 
in  security  until  the  nght  is  decided,  and  therefore,  it  oeing 
totally  uncertain  to  which  of  these  two  parties  this  colliery 
belongs,  it  does  seem  to  me  in  accordance  with  practice  and 
principle  that  the  property  shall,  as  far  as  possible,  be  kept 
m  security. 
377]    *Then,  it  is  asked,  why  should  this  be  done?    The 

})laintiflfs  are  in  possession ;  they  say  they  were  fraudu- 
ently  induced  to  take  possession,  and  being  in  possession 
they  are  incompetent  to  deal  with  the  property  in  its  present 

Eosition,  and  if  they  should  succeed  in  this  suit  they  will 
ave  a  demand  against  the  defendants  for  all  moneys  prop- 
erly expended  in  working  the  colliery.     It  is  of  very  great 
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importance  that  the  colliery  should  be  so  worked  as  to  leave 
as  little  doubt  as  possible  whether  it  was  properly  or  im- 
properly worked.  If  the  court  appoints  an  officer  compe- 
tent to  manage  a  colliery,  and  he  says,  I  have  carried  on 
the  colliery  and  made  a  gain,  then  the  gain  will  belong  to 
the  party  to  whom  the  mine  belongs.  If,  on  the  other 
hand,  he  says,  I  have  been  obliged  to  carry  on  the  colliery 
at  a  loss,  that  loss  will  have  to  be  borne  by  the  plaintiffs  if 
they  fail  in  their  suit,  and  by  the  defendants  if  the  plaintiffs 
succeed. 

Now  I  will  assume  in  favor  of  the  defendants  that  all 
these  charges  are  unfounded  and  that  the  suit  will  fail,  and 
I  will  contmue  to  act  upon  that  assumption  until  the  con- 
trary is  proved.  If,  therefore,  the  suit  does  fail  and  a 
receiver  is  appointed,  and  he  is  supplied  with  the  means  of 
carrying  on  tne  colliery  by  the  plaintiffs,  what  damage  will 
be  done  to  the  defendants  ?  It  is  impossible  they  can  be 
damaged  to  the  extent  of  a  farthing.  If,  on  the  other  hand, 
the  suit  should  succeed,  then  a  very  material  benefit  may 
arise  to  the  plaintiffs  in  the  manner  I  have  pointed  out,  on 
its  being  ascertained  in  this  way  what  is  the  proper  expen- 
diture m  carrying  on  the  colliery.  Therefore  I  shall  do 
what  this  court  is  constantly  in  the  habit  of  doing  where 
property  is  in  dispute  and  as  was  done  in  Boehm  v.  Wood  (*). 
There  it  was  uncertain  to  which  of  two  parties  the  estate 
belonged,  because,  although  the  plaintiff  was  the  vendor, 
he  hsS.  sold  it  to  Wood.  Wood  took  objections  to  title, 
and,  if  those  objections  were  well  founded,  the  estate  be- 
longed to  the  vendor,  and  if  they  were  unfounded  it  belonged 
to  Wood.  A  receiver  was  appointed  upon  the  principle 
that  it  was  uncertain  to  which  of  the  two  parties,  plaintiff. 
or  defendant,  the  estate  belonged.  It  seems  to  me  in  this 
case  that  the  court  should  appoint  a  protector  or  manager 
of  the  estate^  in  order  that  when  it  is  decided  to  whom  it 
belongs  ^justice  may  be  done.  Therefore  upon  prin-  [378 
ciple,  and  I  think  upon  authority,  I  shall  accede  to  the  ap- 
plication that  a  receiver  be  appointed.  The  plaintiffs  must 
supply  the  means  of  carrying  on  the  colliery,  and,  as  in 
Boehm  V.  Wood  ('),  the  question  at  whose  expense  the 
receiver  is  to  be  appointed  and  the  colliery  is  to  be  carried 
on  will  be  reserved.  If  the  suit  succeeds  it  will  be  at  the 
expense  of  the  defendants.  The  receiver's  dutv  will  be  to 
keep  the  colliery  going,  and  out  of  his  receipts  he  will  pay 
all  the  outgoings,  ana,  so  far  as  they  are  insufficient,  the 
plaintiffs  must  undertake  to  supply  him  with  the  money 

(»)  2  Jac.  A  W.,  286. 
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required.  The  plaintiffs  will  nominate  a  receiver,  and  the  de- 
fendants will  be  heard  in  Chambers  j  bnt  it  will  be  my  duty 
to  see  that  a  man  is  appointed  who  is  skilled  in  the  manage- 
ment of  collieries  and  who  will  do  the  best  he  can  for  both 
})arties.  The  defendants  must  also  undertake  not  to  n^o- 
tiate  the  bills  in  their  possession. 

Solicitors  for  the  plaintiffs :  Messrs.  Miller  &  Wiggins. 
Solicitors  for  the  defendants :   Messrs.  Cuniiffe  &  BeaVr 
TTumt. 


[Law  Reports,  20  Equity  Cases,  878.] 
V.C.M.,  June  26,  1875. 

Cross  v.  Maltby. 

[1858      C.     81.] 
WVl—Words— Benefit  of  Survivorahip--" Survivors"  when  read  "Others.'' 

A  testator  directed  the  iuoome  of  the  residue  of  his  estate  to  be  divided  between 
all  his  sons  as  tenants  in  common,  with  benefit  of  survivorship  between  them,  in 
case  any  or  either  of  them  should  die  without  issue,  and  in  case  any  child  or  children 
who  should  be  entitled  under  the  trusts  of  his  will  to  any  principal  money,  or 
income,  should  die  leaving  issue,  the  principal  money,  or  share,  from  which  the  in- 
terest of  such  child  or  children  should  be  derived,  should  g^  to  and  be  divided 
amongst  such  issue  as  tenants  in  common. 

The  testator  left  five  sons,  two  of  whom  died  leaving  issue,  and  three  died  without 
issue,  the  last  survivor  of  the  five  djring  without  issue: 

Ifeldf  that  on  the  death  of  the  last  surviving  son  the  principal  set  free  aocmed  to 
the  children  of  the  sons  who  had  died  leaving  issue. 

John  Cross,  by  his  will,  dated  the  10th  of  September, 
1835,  after  providing  for  his  daughters  and  varioas  members 
379]  of  his  *famfly,  directed  his  trustees  to  divide  the 
dividends,  interest,  and  income  to  arise  from  the  clear  resi- 
due of  the  proceeds  of  his  estate,  between  and  amongst  all 
his  sons,  as  tenants  in  common  and  not  as  joint  tenants, 
with  benefit  of  survivorship  between  or  amongst  them  in 
case  any  or  either  of  them  should  die  without  leaving  lawful 
issue,  and  it  was  his  will  that  in  case  any  child  or  children 
who  should  be  entitled  under  the  trusts  of  that  his  will  to 
any  principal  money,  or  income,  should  die  leaving  lawful 
issue,  the  principal  money,  or  share  from  which  the  interest 
of  such  child  or  children  should  be  derived,  should  go  to 
and  be  divided  amongst  such  issue,  share  and  share  suike, 
as  tenants  in  common. 

The  testator  died  in  January,  1836,  leaving  five  sons  and 
eight  daughters ;  one  of  his  sons,  Samuel  Cross,  died  in 
1837  without  having  been  married ;  Francis  died  in  1862 
without  leaving  issue;  James  died  in  1872  leaving  issue; 
John    died    in   1873   leaving   issue ;   and   Alexander,   the 
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last  survivor,  died  in  January,  1876,  without  having  been 
married. 

A  suit  was  instituted  in  February,  1858,  for  the  adminis- 
tration of  the  testator's  estate,  and  the  shares  of  the  several 
sons  were  carried  over  to  separate  accounts. 

The  present  petition  was  presented  upon  the  death  of  Alex- 
ander Cross,  the  last  survivor  of  the  five  sons  of  the  testator, 
by  the  children  of  the  two  sons  who  died  leaving  issue,  pray- 
ing that  the  capital  sum,  representing  the  sh^e  of  the  late 
Alexander  Cross,  might  be  ordered  to  be  divided  into  two 
equal  parts,  one  part  thereof  to  be  divided  between  the  chil- 
dren of  John  Cross,  one  of  the  sons,  and  the  other  moiety  to 
be  divided  between  the  children  of  James  Cross,  the  other 
son,  who  died  leaving  issue. 

Mr.  HigginSy  Q.C.,  and  Mr.  Shebheare^  in  support  of  the 
petition :  There  can  be  no  doubt  as  to  what  tne  intention 
of  this  testator  was,  and  that  intention  may  be  carried  out 
by  construing  the  term  "with  benefit  of  survivorship 
amongst  them  in  case  any  or  either  should  die  without 
issue,  '  to  mean  the  benefit  of  the  others  who  should  die 
leaving  issue.  The  court  will  always  construe  the  word 
"survivor"  as  *' other,"  to  carry  out  the  evident  intention 
of  *the  testator.  This  was  decided  in  Badger  v.  [380 
Gregory  {^\  in  In  re  Arnold^  s  Trusts  (•),  in  Waite  v.  Jjittle- 
toood  ("),  and  more  recently  bv  your  honor  in  In  re  Palmefs 
8ettteni€nt  Trusts  (*)•  In  all  these  cases  the  word  *  *  survivor ' ' 
was  read  ''other,"  and  there  can  be  no  doubt  that  the  inten- 
tion of  the  testator  in  each  of  the  cases  was  carried  out  by 
such  construction. 

Mr.  WaUer^  Q.C.,  and  Mr.  Haroey^  appeared  for  persons 
in  the  same  interest. 

-Mr.  Homer  J  for  the  representatives  of  Alexander  Cross : 
These  words,  "with  benefit  of  survivorship,"  do  not  occur 
in  any  of  the  cases  cited,  and  they  are  not  words  that  can 
be  brought  within  the  principle  as  to  reading  the  word 
*'  survivor"  as  "  other."  There  is  a  still  more  fixed  princi- 
ple, which  is  to  j^ive  every  word  its  literal  meaning,  and 
that  may  be  done  m  this  case.  Here  the  testator  gives  the 
divideno,  interest,  and  income  of  his  estate  between  and 
amongst  all  his  sons  as  tenants  in  common ;  the  benefit  of 
survivorship  only  applies  to  the  life  estate  of  the  sons,  and 
there  could  be  no  benefit  of  survivorship  on  the  death  of  the 
last  survivor.  The  use  of  the  words  "principal  money,  or 
income,"  shows  that  the  testator  contemplated  one  son  tak- 

(>)  Law  Rep.,  8  Eq..  78.  («)  Law  Rep.,  8  Ch.,  70,  78. 

(«)  Law  Rep.,  10  Eq.,  262.  {*)  Law  Rep.,  19  Eq.,  820. 

16  Eng.  Rep.  49 
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ing  the  whole.  An  indefinite  .gift  of  dividends  passes  the 
absolute  property  of  stock:  Fage  v.  Leapingwelli^),  In 
the  case  of  howling  v.  Dowling  (•),  where  the  expression 
was  *'the  interest  to  be  divided  half-yearly  between  my 
four  sons,  and  at  the  decease  of  either  without  lawful  issue, 
such  share  to  revert  to  the  remainder,"  it  was  considered  to 
be  an  absolute  gift  to  the  sons,  subject  to  this  condition, 
that  upon  the  death  of  either  of  them  without  issue,  the 
share  was  to  revert  to  the  remainder  then  living,  or  their 
children ;  and  that  the  children  were  not  to  take  any  inter- 
est as  against  their  parents. 

It  is  submitted,  therefore,  that  in  this  case  there  is  an 
absolute  gift,  subject  to  be  curtailed  only  in  case  of  death 
without  issue  in  the  lifetime  of  any  of  the  other  brothers ; 
or  otherwise  there  is  a  gift  of  life  interests,  with  a  gift  over 
381]  in  case  of  no  issue,  to  the  *other  brothers  who  should 
be  alive  ;  but  if  no  others  should  survive,  then  there  would 
be  an  intestacy. 

The  principle  is  well  defined  by  Mr.  Vauehan  Hawkins, 
in  his  book  on  Wills  (*),  in  these  words :  *'  Where  there  is  a 
gift  to  several,  or  to  a  class,  as  tenants  in  common  in  tail, 
with  remainder  as  to  the  share  of  each  to  the  '  survivors '  or 
'surviving'  devisees  in  tail,  with  a  limitation  over  on  failure 
of  issue  of  all  the  devisees,  the  words  '  survivor '  or  *  sur- 
viving' will  be  construed  as  'other,'  so  as  to  create  cross- 
remainders  among  the  devisees  by  express  limitation  either 
in  a  deed  or  will.  Although  in  other  cases  '  surviving '  may 
be  read  as  'other'  if  the  case  require  it,  the  later  authorities 
are  adverse  to  this  construction.  Thus,  if  personal  estate 
be  given  to  several,  or  to  a  class,  as  tenants  in  common, 
either  for  life  or  absolutely,  with  a  gift  over  of  the  shares  of 
those  dying  without  issue  to  the  survivors,  but  without  ii 

fift  over  on  failure  of  issue  of  all,  the  word  'survivor'  wyl 
e  construed  strictly." 

This  case  is  an  exact  illustration  of  the  principle  there 
defined — that  the  word  "survivor  "  will  not  be  read  "  other" 
unless  there  is  a  gift  over  on  failure  of  all  the  tenants  for 
life  without  issue.  In  In  re  Palmer'^  SeUlemeTvt  Trusts  (') 
there  was  a  gift  over,  but  here  there  is  none. 

Sir  R.  Malins,  V.C:  This  will  is  not  very  astutely  ex- 
pressed, but  there  is  sufficient  to  show  the  intention  of  the 
testator. 

There  is  no  rule  more  clearly  established  than  this,  that 
when  the  intention  of  a  testator  is  clearly  manifest  the  court 

(»)  18  Ves.,  468.  (»)  Page,  202. 

(«)  Law  Rep.,  1  Ch.,  612.  (*)  Law  Rep.,  19  Eq.,  820. 
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will  endeavor  to  carry  out  that  intention  as  far  as  the  words 
will  permit :  [His  honor  then  stated  the  terms  of  the  will.] 
The  testator  had  five  sons.  Two  of  them  died  leaving  issne, 
and  the  other  thi-ee  died  without  issue,  including  Alexander, 
the  last  survivor  of  the  five  sons. 

It  cannot  be  denied  that  when  the  testator  says  "with 
benefit  of  survivorship  if  any  die  without  leaving  issue," 
that  he  intended  the  share  of  each  child  to  go  over.  I  think 
the  intention  is  *expressed  that  whatever  interest  the  [382 
children  take,  the  sons  are  to  be  tenants  for  life.  How  is  it 
to  go  over,  and  what  benefit  of  survivorship  is  there  to  be  ? 
It  cannot  depend  on  the  circumstance  whetner  the  son  who 
might  die  without  issue  should  survive  the  other  sons.  I 
cannot  express  the  principle  better  than  I  have  done  in  In 
re  Arnolous  Trusts  (*)  and  in  In  re  PalTnefs  Settlement 
Trusts {*\  that  the  word  "survivor"  must  be  read  as 
"other"  whenever  the  meaning  renders  it  necessary. 

In  In  re  Palmer^  s  Settlemeni  Trusts  I  referred  to  several 
cases,  all  of  them  authorities  in  favor  of  reading  the  word 
"survivor"  as  "cfther"  when  it  was  requisite  to  do  so,  in 
order  to  give  eflfect  to  the  intention.  There  is  no  magic  in 
the  word  "survivor."  The  benefit  of  survivorship  meant 
that  it  was  to  go  over  if  any  one  died  without  issue. 

The  intention  is  that  each  child  shall  only  be  tenant  for 
life  in  what  he  takes,  and  then  the  issue  take^er  stirpes  of 
that  family.  If  one  left  a  family,  that  class  would  have  the 
benefit  of  survivorship  to  the  one  who  so  died  leaving  chil- 
dren ;  but  if  any  died  without  children,  then  the  children  of 
the  others  would  have  the  benefit  of  survivorship  as  to  the 
shares  which  would  have  come  to  their  respectiveparents. 
Mr.  Romer  relied  on  Dowling  v.  DowUng{^),  There  the 
property  was  directed  to  be  invested  and  the  interest  to  be 
divided  half-yearly  between  the  four  sons  of  the  testator, 
and  at  the  decease  of  either  without  issue  such  share  to  revert 
to  the  remainder  then  living,  or  their  child,  or  children. 
When  the  case  came  before  Vice-Chancellor  Stuart  he 
decided  that  the  four  sons  took  only  an  estate  for  life  with 
an  estate  by  implication  to  the  issue  living  at  their  death  as 
joint  tenants ;  but  upon  appeal  the  Lords  Justices  reversed 
that  decision,  and  held  that  each  of  the  four  sons  took  an 
absolute  interest  in  his  share  subject  to  be  divested  in  case 
of  his  dying  without  leaving  issue.  The  children  were  not 
to  take  any  interest  as  against  their  parents,  but  if  the 
parents  were  out  of  the  way  then  the  intention  was  that  the 
cliildren  were  to  take  in  their  place.     Therefore  that  case 

0)  Law  Rep ,  10  Eq.,  862.     («)  Law  Rep.,  19  Eq.,  320.     (»)  Law  Rep.,  1  Ch.,  612. 


388  EQUITY  CASES.  [L.  R. 

1876  MacDougall  v.  Gardiner.  V.C.M. 

does  not  support  Mr.  Homer's  argument,  because  it  shows 
that  if  one  died  without  leaving  issue  his  interest  would  be 
383]  divested  *and  would  go  to  the  remainder ;  but  if  all  the 
others  were  dead  it  would  go  to  the  children  in  their  place. 
So  here  the  share  of  Alexander  Cross  upon  his  death  without 
children  went  over  to  the  children  of  the  other  sons  who  had 
died  leaving  issue,  and  the  children  of  each  of  the  two  sons 
who  died  leaving  issue  will  take  the  share  to  which  their 
father  would  have  been  entitled. 

Solicitors  for  the  petitioners  :  Messrs.  HensTnan  &  Nich- 
olson. 

Solicitors  for  the  respondents:  Messrs.  Jackson,  Fox  & 
EUer. 


[Law  Reports,  20  Equity  Cases,  388.] 
V.C.M.,  June  28,  1875. 

MacDougall  v.  Gardiner. 

[1874    M.     200.] 

Practice — Company — Frame  of   Suit — Bill  apainst  Directort — Rtght  of  individual 
.     Shareholder  to  sue—Fraud-^iriira  vires — VomUitution  of  Company — Authority  of 
Chairman  of  Meeting, 

An  individual  shareholder  in  a  company  is  entitled  to  file  a  bill  against  the  direc- 
tors on  behalf  of  himself  and  all  other  shareholders  except  the  defendants,  if  he 
alleges  that  the  directors,  or  some  of  them,  have  so  acted  as  to  prevent  a  majority  of 
the  members  from  exercising  a  proper  control  over  the  afiaii's  of  the  company. 

The  articles  of  association  of  a  company  gave  power  to  the  chairman  at  any  gen- 
eral meeting  of  the  company,  with  the  consent  of  the  meeting,  to  adjourn  the  meet- 
ing, and  also  provided  for  the  taking  a  poll  if  demanded  by  five  shareholders.  At  a 
general  meeting  of  the  company  the  adjournment  of  the  meeting  was  moved,  and  on 
being  put  was  declared  by  the  chairman,  who  was  one  of  the  directors,  to  be  carried. 
A  poll  was  duly  demanded,  but  the  chairman  ruled  that  there  could  not  be  a  poll  on 
the  question  of  adjournment,  and  left  the  chair.  The  shareholders  who  sided  with 
the  plaintiff  then  passed  a  resolution,  among  others,  removing  one  of  the  directors : 

Heldj  on  bill  filed  by  a  shareholder  averring  these  facts,  and  charging  that  the 
directors,  or  some  of  them,  had  combined  to  take  this  course  with  the  view  of  stifling 
discussion,  that  this  made  a  case  of  improper  conduct,  bordering  upon  fraud,  which 
entitled  the  plaintiff  to  maintain  his  suit  for  restraining  proceedings  by  the  direc- 
tors, which  the  plaintiff  and  his  party  desired  to  prevent 

Demurrer.    This  was  a  bill  filed  by  Alexander  William  . 
MacDougall  on  behalf  of  himself  and  all  other  shareholders 
384]  in  the  Emma  Silver  Mining  ^Company,  except  the  de- 
endants,  against  the  directors  and  the  company. 

The  bill,  after  stating  that  the  company  was  incorporated 
in  November,  1871,  for  the  purpose  of  working  a  mine  in 
the  United  States  of  America,  called  the  Emma  Silver  Mine, 
set  out  several  of  the  articles  of  association,  amongst  which 
were  those  numbered  40  and  42,  which  provided  for  sum- 
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moning  special  general  meetings,  and  45,  which  enabled  any 
member  to  ])ropose  and  introduce  at  a  general  meeting  any 
Bubject  relating  to  the  affairs  6f  the  company  of  which  he 
had  given  a  certain  notice,  and  49,  50,  and  51,  which  were  as 
follows : 

"49.  The  chairman  may,  with  the  consent  of  the  meeting, 
g4journ  any  meeting  from  time  to  time,  and  from  place  to 
place ;  but  no  business  shall  be  transacted  at  any  adjourned 
meeting  other  than  the  business  left  unfinished  at  the  meet- 
ing from  which  the  adiournment  took  place. 

**60.  At  any  general  meeting,  unless  a  poll  be  demanded 
by  at  least  five  members,  a  declaration  by  the  chairman  that 
a  resolution  has  been  carried,  and  an  entry  to  that  effect  in 
the  book  of  the  proceedings  of  the  company,  shall  be  suffi- 
cient evidence  of  the  fact  without  proof  oi  the  number  or 
proportion  of  the  votes  recorded  fn  favor  of  or  against  such 
resolution. 

*'61.  If  a  poll  be  demanded  by  five  or  more  members,  it 
shall  be  taken  in  such  manner  as  the  chairman  shall  direct, 
and  the  result  of  such  poll  shall  be  deemed  to  be  the  resolu- 
tion of  the  company  in  general  meeting.  In  the  case  of  an 
equality  of  votes  at  any  general  meeting  the  chairman  of  the 
meeting  shall  be  entitled  to  a  second  or  casting  vote." 

The  bill  also,  after  stating  that  the  plaintiff  became  a 
shareholder  in  the  company  in  1874,  and  was,  when  the  bill 
•was  filed,  the  registered  holder  of  1,760  shares  in  the  com- 
pany, alleged  that  prior  to  the  month  of  May,  1874,  circum- 
stances had  come  to  the  knowledge  of  the  plaintiff  and  a 
large  number  of  other  members  of  the  company  leading  to 
the  conviction  on  their  parts,  as  the  facts  were,  that  vanous 
fraudulent  transactions  had  been  carried  on  in  connection 
with  the  purchase  of  the  Emma  Mine  by  the  promoters  of 
the  company,  which  transactions  had,  in  fact,  been  gross 
frauds  upon  the  members  of  the  company.  The  plamtiff 
*and  the  other  members  of  the  company  also  believed  [385 
that  some  of  the  then  and  present  directors  of  the  said  com- 
pany were  to  some  extent  interested  in  these  matters 
•adversely  to  the  company.  The  plaintiff  and  such  other 
members  of  the  company  were  consequently  very  desirous 
that  some  person  wno  would  make  endeavors  to  have  the 
matters  connected  with  the  purchase  and  with  the  promo- 
tion and  formation  of  the  company  investigated,  should  be 
elected  at  the  election  of  new  directors  of  the  company, 
which  would  take  place  in  or  about  the  month  of  May,  1874. 
Accordingly,  efforts  were  made  by  a  large  number  of  mem- 
bers of  the  company  to  obtain  the  election  of  the  plaintiff  as 
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a  director,  he  being  willing  and  desirious  to  make  such  en- 
deavors on  being  appointed  a  director,  without  any  re- 
muneration, until  such  remuneration  could  be  paid  out  of 
profits  earned  by  the  company,  and  made  this  an  express 
stipulation  at  the  meeting.  With  this  object  a  large  number 
of  the  members  of  the  company,  holding,  as  the  plaintiflf 
alleged,  a  clear  majority  of  votes,  in  or  about  the  month  of 
May,  1874,  agreed  to  vote  in  person,  or  to  give  their  proxies 
at  tne  said  election  to  or  in  favor  of  the  plaintiff. 

The  existing  directors  desired  to  have  a  Mr.  Hutton  ap- 
pointed a  director,  and  on  the  15th  of  May,  1874,  the  general 
meeting  of  the  members  of  the  company  was  held,  and  on 
the  question  of  the  election  of  a  new  director  the  chairman 
declared,  on  a  show  of  hands,  that  Mr.  Hutton  had  been 
elected.  A  poll  was  then  duly  demanded  on  behalf  of  the 
plaintiff,  and  the  result  was  in  favor  of  Mr.  Hutton.  The 
plaintiff  had  then  filed  a  bill  for  the  purpose  of  raising  some 
questions  as  to  the  alteration  of  the  register  of  shareholders 
between  the  holding  of  the  meeting  and  the  taking  of  the 
poll,  and  moved  for  an  injunction.  Demurrers  were,  how- 
ever, filed  by  the  defendants  to  that  suit,  which  prevented 
the  motion  being  heard  before  the  long  vacation  of  1874. 

The  plaintiff  and  other  shareholders  thereupon  signed  and 
sent  to  the  oflBice  of  the  company  a  requisition,  which  was 
set  out  in  the  bill,  calling  upon  the  directors  to  convene  an 
extraordinary  general  meeting  for  the  purpose  of  requesting 
the  chairman,  who  was  the  demurring  defendant.  Colonel 
Gardiner,  to  resign  his  directorship  and  to  appoint  another 
director  in  his  place. 

386]  *This  requisition  was  signed  bv  members  of  the 
company  holding  more  than  one-fifth  oi  the  capital  of  the 
company,  and  was  left  at  the  office  of  the  company  on  the 
8th  of  September,  1874,  and  other  copies  were  afterwards 
signed  by  other  shareholder  and  left  at  the  office  of  the 
company. 

On  the  24th  of  September,  1874,  the  plaintiff  was  in- 
formed that  the  directors  did  not  intend  to  convene  a  special 
meeting,  and  he  issued  a  fresh  circular. 

On  the  6th  of  October,  1874,  the  directors  issued  a  no-  . 
tice  convening  a  special  general  meeting   for  the  14th  of 
October. 

The  defendants  were,  in  fact,  doing  all  they  could  to  pre- 
vent the  meeting  bein^  held,  and  had  it  not  been  for  the 
plaintiff's  second  circiuar  they  would  not  have  convened 
such  meeting,  and  the  plaintiff  alleged  that  in  giving  so 
short  a  period  between  the  notice  and  the  day  of  meeting 
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the  directors  gave  as  little  time  as  possible  to  the  share- 
holders to  decide  as  to  the  course  they  would  take,  fearing 
they  would  side  with  the  plaintiff. 

It  then  appeared  that  the  defendant  Gardiner  had  gone 
to  America  with  reference  to  some  litigation  then  pending 
there  with  reference  to  the  property  in  the  mine,  and  had 
taken  many  of  the  most  important  books  and  papers  of  the 
company  with  him.  Those  books  and  papers  were,  in  fact, 
necessary  for  the  full  investigation  of  the  matters  in  this 
country  which  the  plaintiff  and  the  other  members  of  the 
companv  required. 

The  plaintiff  received  proxies  authorizing  him  to  vote  at 
the  special  meeting,  from  shareholders  holding  15,000  shares, 
while  the  directors  did  not  receive  proxies  to  an  extent 
reachii^  one-half  of  the  number  of  shares  represented  by 
the  plaintiff.  Previously  to  the  meeting,  the  directors  sent 
stamped  proxies  round  to  each  oi^the  shareholders,  empow- 
ering Mr.  Hutton  to  vote  for  them  at  the  meeting  and  at 
any  adjournment. 

The  plaintiff  prepared  several  resolutions  for  the  purpose 
of  proposing  them  at  the  meeting,  which  were  set  out  in  the 
bill ;  the  two  first  of  which  were  as  follows : 

*'  1.  That  in  the  opinion  of  this  meeting  it  is  not  consist- 
ent with  the  best  interests  of  the  company  that  Mr.  Robert 
May  Gardiner  should  remain  a  director  of  the  company,  and 
that  he  accordingly  be  requested  to  resign  his  office. 

*"2.  That  the  said  Mr.  Robert  May  Gardiner  not  [387 
being  present  to  meet  the  shareholders  of  this  company, 
after  the  requisition  calling  this  meeting  (first  lodged  on  the 
8th  of  September  last),  and  signed  by  shareholders, 

he  is  now  removed  from  the  office  of  director,  and  that  Mr. 
be  appointed  a  director  in  his  stead." 

The  meeting  took  place  on  the  14th  of  October,  1874,  Mr. 
Hutton  being  in  the  chair.  He  addressed  the  members,  and 
urged  an  adjournment  of  the  meeting,  partly  on  the  ground 
that  a  petition  to  wind  up  the  comjiany  had  been  presented 
by  a  shareholder,  and  that  it  was  expedient  to  postpone  the 
discussion  of  the  matters  before  the  meeting  until  after  the 
jjetition  had  been  disj)osed  of.  The  plaintiff  proposed  the 
first  resolution,  and  it  was  discussed  by  the  chairman. 
Various  trivial  objections  were  taken  to  it,  such  as  that  it 
ought  to  have  embraced  the  appointment  of  a  new  director 
as  well  as  a  request  to  Gardiner  to  resign.  On  that  ground 
Mr.  Hutton  refused  to  put  the  first  resolution  to  the  meet- 
ing, altliough  Mr.  Bumand,  the  only  other  director  present, 
openly  dissented  from  that  view.     In  the  midst  of  the  dis- 
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cussion  which  followed,  and  after  the  plaintiff  had  pointed 
out  that  if  the  resolution  were  passed  he  would  follow  it  up 
by  others,  copies  of  which  the  chairman  held  in  his  hand,  a 
member  wo^osed  the  adjournment  of  the  meeting  for  a 
month.  This  proposal  was  seconded,  and  the  chairman 
then  put  the  resolution  to  the  meeting,  and  declared  it  to 
be  carried. 

The  25th,  26th,  and  27th  paragraphs  of  the  bill  contained 
in  substance  the  following  allegations : 

26.  The  friends  of  the  directors  voted  in  favor  of  the  res- 
olution, while  the  plaintiff  and  the  shareholders  acting  with 
him  voted  against  it ;  and  the  chairman  declared,  on  the 
show  of  hands,  that  the  resolution  had  been  carried.  Five 
members  of  the  company  then  present,  including  the  plain- 
tiff, demanded  a  poll;  but  the  chairman  refus^  to  grant 
one,  on  the  alleged  ground  that  a  poll  could  not  be  taken 
on  the  question  whether  the  meeting  should  be  adjourned  or 
not,  at  once  left  the  chair,  declaring  the  meeting  adjourned, 
and  immediatelv  left  the  room ;  but  the  demand  for  the  poll 
was  duly  signed  and  handed  in. 

26.  There  was  no  ground  under  the  articles  of  the  com- 
388]  pany,  or  ^otherwise,  for  holding  that  a  poll  could  not 
be  taken  upon  whether  the  meeting  of  the  company  should 
be  adjourned  or  not,  especially  when  by  the  motion  for  ad- 
journment the  question  before  the  meeting  was,  whether 
certain  important  matters  should  then  be  discassed  and 
voted,  or  whether  they  should  be  postponed  for  a  long  or 
indefinise  time.  Mr.  Mutton,  however,  had,  in  order  to  stifle 
the  discussion,  and  to  prevent  the  matters  being  voted  upon 
to  consider  which  the  meeting  was  called,  in  collusion  with 
the  other  directors,  or  some  of  them,  determined  to  carry  a 
vote  of  adjournment  by  show  of  hands  and  then  to  refuse  a 
poll  on  that  question,  so  as  to  prevent  the  proxies  given  to 
the  plaintiff  and  his  supporters  from  being  used  in  support 
of  tne  resolutions  which  he  was  about  to  bring  forward,  and 
which  would  undoubtedly  have  been  passed  but  for  the 
conduct  of  the  defendants. 

27.  After  the  poll  had  been  refused  several  of  the  me^m- 
bers  of  the  company,  including  the  directors,  left  the  room, 
but  a  large  numoer  still  remained,  who  voted  the  plaintiff 
into  the  chair,  when  the  plaintiffs  resolutions  were  passed, 
the  name  of  Charles  Henry  Dunhill,  M.D.,  of  York,  a  duly 
qualified  shareholder  in  the  company,  having  been  first 
added  to  the  second  resolution,  he  navingbeen  proposed  and 
seconded  and  duly  elected  as  a  director  of  the  said  company 
in  place  of  Colonel  Gardiner. 
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The  28th  paragraph  of  the  bill  set  out  a  letter  by  the 
plaintiflE  giving  notice  to  the  directors  of  the  passing  of  the 
resolutions  after  Mr.  Hutton  had  left  the  chair,  and  the  alle- 
gations concluded  as  follpws : 

•*29.  In  this  state  of  things  the  plaintiff  and  the  other 
shareholders  in  the  company  believe,  and  it  is  the  fact,  that 
the  defendant,  the  directors  of  the  said  .company,  are  about 
to  conclude  some  arrangements  with  the  persons  against 
whom  the  plaintiff  has  claims,  such  as  the  original  vendors 
of  the  said  mining  property  to  the  defendant  company,  or 
the  promoters  of  the  said  company,  and  others,  for  the  pur- 
.  I)ose  of  settling  those  claims,  to  the  great  injury  of  the  com- 
jjany  and  the  shareholders  therein,  and  without  first  submit- 
ting those  terms  to  the  shareholders  of  the  said  company  ; 
and  the  plaintiff  apprehends,  and  the  fact  is,  that  the  pro- 

Sosed  compromises  will  at  once  be  carried  through  unless  the 
efendants  are  restrained  from  so  doing  by  the  order  of 
*thi8  honorable  court.  The  danger  is  in  met  so  immi-  [389 
nent,  that  it  is  impossible  for  the  plaintiff  and  those  acting 
with  him  to  call  another  meeting  for  the  purpose  of  remov- 
ing all  the  directors  of  the  company  from  their  office,  or  for 
any  other  purpose  which  might  effectually  stop  the  said  com- 
promises, m  time  to  prevent  their  being  carried  out ;  and 
even  if  such  another  meeting  could  be  convened  in  time,  the 
defendants,  by  the  same  proceeding  as  they  adopted  at  the 
meeting  of  the  14th  day  of  October,  would  be  again  able  to 
break  up  and  would  succeed  in  breakinff  up  the  said  meet- 
ing by  improperly  deciding  that  it  was  adjourned  by  a  mere 
show  of  hands  held  up  by  a  few  friends  or  nominees  of  the 
said  directors  who  are  interested  in  putting  an  end  to  all 
further  investigation  into  the  aforesaid  matters. 

The  bill  prayed  for  a  declaration  that  the  refusal  to  grant 
a  poll  on  the  question  whether  the  meeting  should  be  ad- 
journed at  the  meeting  of  the  14th  of  October  was  illegal 
and  improper,  and  for  an  injunction  to  restrain  the  directors 
from  concluding  any  arrangements  with  respect  to  legal  pro- 
ceedings commenced  or  to  be  commenced  against  the  ven- 
dors of  the  proi)erty  to  the  company,  or  with  any  other 
persons,  until  such  arrangement,  if  proposed,  should  have 
been  submitted  to  the  shareholders  in  the  company,  and 
should  have  been  approved  of  by  them  ;  and  for  a  declara- 
tion that  Gardiner  had  ceased  to  be  a  director,  and  mi^ht  be 
restrained  from  acting  as  such  director,  or  that  a  meeting  of 
the  shareholders  should  be  summoned  for  the  purpose  of 
submitting  the  plaintiff's  resolutions  to  them. 
At  the  time  tne  bill  was  filed  a  petition  to  wind  up  the 
15  Eng.  Rep.  50 
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company  was  pending,  and  until  it  was  heard,  which  was 
not  till  April,  all  proceedings  in  the  suit  were  stayed.  The 
petition  having  been  dismissed,  Colonel  Gardiner  demurred. 

Mr.  Hi^jgins^  Q.C.,  and  Mr.  Wintle^  in  support  of  the 
demurrer :  There  are  two  erounds  of  demurrer.  First,  the 
bill  ought  to  have  been  in  the  name  of  the  company.  This  is 
the  rule  laid  down  on  the  appeal  in  Gfray  v.  Lewis  ('),  follow- 
ing Mozley  v.  Alston  (')  and  Foss  v.  Harbottle  (').  A  bill 
390]  in  the  name  of  the  *company  does  not  require  to  have 
the  seal  of  the  company  affixea  to  it,  or  to  be  nled  with  the 
leave  of  the  directors,  but  it  is  required  to  be  in  the  name  of 
the  company  in  order  to  confer  on  the  majority  of  the  mem- 
bers of  the  company  power  to  enforce  their  views  upon  the 
directors,  and  to  give  them  the  control  over  any  litigation 
which  may  be  commenced  by  persons  acting  in  the  name  of 
the  company,  so  that  if  they  disapprove  of  any  litigation 
thus  commenced  they  may  bring  it  to  an  end  by  passing  a 
resolution  to  that  effect:  Exeter  and  Crediton  Railway 
Company  v.  Butler  (*).  The  only  exceptions  to  this  rule  are 
where  there  is  a  case  made  of  some  fraud  committed  by  the 
directors  in  the  name  of  the  company,  or  where  something 
absolutely  ultra  vires  has  been  attempted  to  be  done,  as  in 
Clinch  V.  Financial  Corporation  (*),  macdougall  v.  Jersey 
Imperial  Hotel  Company  (*),  and  Menier  v.  Hooper^  s  Tele- 
graph  Works  f).  The  other  ground  on  which  the  interfer- 
ence of  the  court  is  allowed  is  where  a  course  has  been 
adopted  by  the  company  injurious  to  some  only  of  the  mem- 
bers, as  in  Const  v.  Harris  (*),  In  re  London  and  Mercan- 
tile Discount  Company  ("),  and  Atwool  v.  Merryweaiher  ("*). 

None  of  these  exceptions  apply  to  the  case  made  by  the 
present  bill,  which  simply  relates  to  matters  concerning  the 
internal  management  of  the  company,  as  to  which  the  court 
will  not  interfere. 

The  second  ground  of  demurrer  is  that  the  allegations  of 
the  billdo  not  support  the  pmyer.  The  facts  alleged  must 
be  sufficient  of  themselves  to  found  the  relief  prayed :  In  re 
Stranton  Iron  and  Steel  Company  (").  The  allegations  of 
this  bill  are  vague  and  general,  as*  in  Hayman  v.  Ooo&rnoTS 
of  Rughy  School  (").  As  regards  the  question  of  the  poll 
the  ruling  of  the  chairman  was  quite  right.  A  poll  means 
a  reference  of  the  question  in  dispute  to  the  whole  constitu- 

(1)  Law  Rep.,  8  Cii.,  1035.  C)  Law  Rep.,  9  Ch,,  850. 

(»)  1  Ph.,  790.  («)  T.  <k  R.,  496. 

f )  2  Hare,  461.  (»)  Law  Rep.,  1  Eq.,  277. 

(*)  5  Railw.  Caa.,  211.  (»«)  Ibid.,  5  Eq.,  464,  n. 

(*)  Law  Rep.,  5  Eq.,  450.  (••)  Ibid.,  16  Eq.,  559. 

(«)  2  U.  &  M.,  528.  ("')  Ibid.,  18  Eq.,  28. 
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encv,  not  merely  to  those  present  at  the  meeting,  and  the 
poll  must  be  kept  open  for  a  reasonable  time :  Hodges  on 
Railways  (*) ;  Meg.  v.  Cooper  (').  It  is  therefore  a  process 
quite  inapplicable  to  a  question  of  adjournment. 

*The  broad  ground  of  the  demurrer  is  that  the  alle-  [391 
gations  of  the  bill  only  show  the  existence  of  disputes  as  to 
the  internal  management  of  the  company. 

Mr.  Glassey  Q.C.,  and  Mr.  Hobinson,  Q.C.,  for  the  bill: 
The  answer  to  the  first  ground  of  demurrer  is  that  this  bill 
comes  within  the  exceptions  to  the  rule,  which  requires  bills 
filed  on  behalf  of  a  company  to  be  in  the  name  of  the  com- 

{)any.  The  excepted  cases  are  stated  by  Mr.  Justice  Lind- 
ey  in  his  work  on  the  Law  of  Partnership  (').  JFoss  v. 
Marbottle  {*)  states  the  general  rule.  Atwooc  v.  Merry- 
wecUher  (*)  which  is  precisely  in  point,  illustrates  one  of  the 
exceptions.  It  was  a  case  where,  as  here,  a  majority  of  the 
bona  fide  members  of  the  company  supported  the  litigation, 
but  they  were  in  danger  of  being  overborne  bv  a  minority 
in  collusion  with  two  directors  who  acted  iraudulently. 
Menier  v.  Hooper'' s  Telegraph  Works  (•)  illustrates  the 
other  exception  to  the  relief  asked  for  being  such  as  only  a 
minority  were  interested  in.  On  the  allegations  of  this  bill 
this  case  is  brought  distinctly  within  Atwool  v.  Merry- 
weather.  It  is  expressly  alleged  that  the  proceedings  of 
the  directors  were  taken  with  a  view  to  stifle  discussion. 
That  is  an  allegation  of  fraudulent  conduct,  which  is  neces- 
sarily vMra  vires. 
On  the  second  ground  of  demurrer  the  refusal  to  grant  a 

{)oll  is  sufficient  of  itself  to  support  the  bill.  The  demand 
or  the  poll  was  duly  made  in  accordance  with  the  articles 
of  association,  and  the  refusal  was  a  distinct  violation  of 
the  constitution  of  the  company,  and  a  poll  is  the  positive 
right  of  the  shareholders  if  duly  demanded:  CampbeU 
v.  Maund  (') ;  and  the  only  remedy  for  refusing  to  take  it 
is  by  bill :  Mt  v.  Burial  Board  of  St.  Mary^  Islington  ('). 
This  is  moreover  a  demurrer  by  one  defendant  only,  and  if 
it  is  allowed  the  suit  will  not  be  brought  to  an  end. 
Mr.  Higgins^  in  reply. 

Sir  R.  Malins,  V.C.:  This  bill  relates  to  the  affairs  of  a 
company  which  have  occupied  *a  great  deal  of  the  [392 
time  of  this  court,  and  I  am  bound  to  say,  a  great  deal 
more  than  they  deserve.     I  think  it  most  unfortunate  that 

(»)  5th  ed.,  p.  49,  note  (y).  (»)  Law  Rep ,  5  Eq..  464,  n. 

(«)  Law  Rep.,  5  Q.  B.,  457.  (•)  Law  Rep.,  9  Ch.,  350. 

(»)  3d  ed.,  p.  935.  (')  5  A.  A  K.,8G5. 

(*)  2  Hare,  401.  (»*)  Kay,  449. 
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in  the  present  state  of  things,  with  the  knowledge  that  has 
been  acquired,  the  defendant  should  have  elected  to  demur 
to  this  bill.  It  has  lead  to  a  most  unfortunate  occupation 
of  the  time  of  the  court,  and  I  am  now  called  upon  to  decide 
the  rights  of  the  parties  upon  allegations  which,  I  have  no 
doub^  if  I  were  at  liberty  to  go  into  the  evidence  upon  the 
subject,  would  turn  out  to  be  almost  wholly  erroneus.  I 
must  regard  and  consider  Colonel  Gardiner  as  acting  on 
behalf  of  himself  and  the  others  in  the  same  position,  and 
he  has  elected  to  take  the  opinion  of  the  court  upon  allega- 
tions in  the  bill,  which  certainly  do  not  fall  short  of  charg- 
ing him  and  those  associated  with  him  with  gross  acts  of 
impropriety,  if  not  acts  of  fraud.  But  as  the  parties  have 
insisted  in  having  the  demurrer  heard,  I  can  only  decide  the 
question  upon  the  facts  stated  in  the  bill,  which  are  ad- 
mitted by  the  demurrer  to  be  accurately  stated,  and  I  agree 
with  Mr.  Glasse  that  I  must,  for  the  purpose  of  deciding 
this  demurrer,  exclude  all  the  knowledge  which  I  have 
ac^fuired  since  the  month  of  October  last  of  the  affairs  of 
this  company.  The  question  I  have  to  decide  is  whether 
the  allegations  of  this  bill  entitled  the  plaintiff,  on  the  dajr 
it  was  filed,  namely,  the  19th  of  October  last,  to  sustain  it 
against  Colonel  Gardiner,  who  has  demurred,  and  against 
the  other  defendants  who  cannot  demur,  but  who,  no  aoubt, 
if  they  could,  would  take  the  same  course  of  defence. 

Now,  with  regard  to  the  question  whether  the  plaintiff  can 
or  cannot  maintain  this  suit,  there  have  been  so  many  au- 
thorities cited,  and  so  many  principles  adverted  to,  and  I 
have  myself  had  occasion  to  consider  the  subiect  so  often — 
some  of  the  decisions  cited  being  mine — that  1  may  consider 
the  law  to  stand  thus :  In  all  matters  of  internal  regulation 
of  a  company  where  the  company  has  acted  within  its  own 
powers,  an  individual  shareholder  cannot  sustain  a  bill  in 
this  court  relating  exclusively  to  such  internal  affairs  of  the 
company.  If,  therefore,  the  directors  are  acting  in  one 
mode,  and  a  shareholder  thinks  it  would  be  much  more  wise 
to  act  in  another  mode  in  a  matter  of  internal  arrangement, 
he  must  be  bound  by  the  will  of  the  majority ;  and  his 
prober  course  Is,  not  to  come  to  this  court  for  relief,  but  to 
o9o]  call  a  ^meeting  of  the  shareholders,  in  pursaance  of 
the  constitution  of  the  company,  to  take  the  decision  of  the 
majority,  which  must  be  binding  upon  him.  That  is  the 
rule  when  the  directors  are  acting  within  the  line  of  their 
authority.  That  was  decided  in  the  cases  of  Foss  v.  Ifar- 
bottle  (*),  Mozley  v.  Alston  ('),  and  in  a  case  of  Lord  v.  Com- 

0)  2  Hare,  461.  («)  1  Ph.,  790. 
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*pany  of  Copper  Miners  (*),  which  all  go  upon  the  same 
principle,  which  is,  that  as  to  the  internal  arrangements  of 
the  company  a  bill  cannot  be  sustained.  I  take  it  to  be 
equally  clear  that  if  a  company  exceeds  the  limits  of  its 
authority  in  the  exercise  of  its  powers,  that  is,  goes  beyond 
its  constitution,  as,  for  instance,  if  a  coal  mining  company 
were  to  embark  in  smelting  iron,  then  any  individual  snare- 
holder  can  sustain  a  bill  to  prevent  their  going  beyond  their 
powers.  I  stated  this,  I  believe  correctly,  in  a  passage  in 
my  judgment  in  Or  ay  v.  Lewis  (') :  "It  was  strongly  urged 
that  this  is  not  a  case  in  which  a  shareholder  can  maintain 
the  suit  on  behalf  of  himself  and  the  other  shareholders, 
because  the  right  of  maintaining  such  a  suit  is  limited  to 
cases  in  which  the  acts  complained  of  are  uUra  tires  of  the 
company,  that  the  acts  here  complained  of  are  capable  of 
being  released  or  confirmed  by  the  company,  and  that  the 
company  itself  are,  therefore,  the  only  proper  plaintiflEs,  on 
the  principle  of  Foss  v.  HarhotUe  and  Mozley  v.  Alston. 
But  nere  tne  very  ground  of  the  complaint  is  that  the  guar- 
antee given  by  the  company  was  beyond  its  powers,  and  the 
case,  therefore,  is  one  m  which  the  bill  is  properly  filed  by 
a  shareholder  to  assert  the  rights  of  himself  and  his  co-share- 
holders a^inst  the  illegal  acts  of  the  company,  and  it  falls, 
in  my  opinion,  within  the  principle  of  the  present  Lord 
Chancellor's  decision,  when  Vice-Chancellor,  in  Atwool  v. 
Merryweather  (').  This  obiection  to  the  frame  of  the  suit, 
therefore,  in  my  opinion,  fails."  If,  therefore,  the  acts  com- 
plained of  are  acts  beyoM  the  powers  of  the  company,  an 
individual  shareholder  can  maintain  a  suit  to  keep  them 
within  the  limits  of  their  authority. 

But  there  are  other  acts  which,  I  think,  a  shareholder 
can  sustain  a  bill  to  restrain  besides  acts  beyond  the  au- 
thority of  the  company.  When  the  company  itself  is 
guilty  of  improper  or  ^fraudulent  conduct,  as  when  [394 
the  directors  act  in  an  overbearing  manner,  which  is  as 
much  beyond  their  power  as  if.  they  were  going  into  foreign 
objects,  because  it  is  their  duty  to  act  fairly  and  honorably 
in  the  conduct  of  the  business,  or  if  they  act  in  a  fraudu- 
lent manner,  I  take  it  that  an  individual  shareholder  can 
maintain  a  bill  to  restrain  them  from  such  acts.  I  believe 
the  law  is  correctly  stated  in  the  passage  of  Mr.  Justice 
Idndley's  treatise  on  the  Law  of  Partnership,  which  was 
cited  by  Mr.  Glasse(*),  in  which  it  is  said,  "A  court  of 
equity  will  not  interfere  between  partners  merely  because 

0)  2  Ph.,  740.  (»)  Law  Rep.,  6  Eq.,  464,  n. 

(*)  Law  Rep.,  8  Eq.,  541.  («)  3d  ed.,  p.  985. 
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they  do  not  agree.  It  is  no  part  of  the  duty  of  the  court 
to  settle  all  partnership  squabbles ;  it  expects  from  every 
partner  a  certain  amount  of  forbearance  and  good  feeling 
towards  his  copartner  ;  and  it  does  not  regard  mere  passing 
improprieties  arising  from  infirmities  of.  temper  as  sufficient 
to  warrant  a  decree  for  dissolution  or  an  order  for  an  injunc- 
tion or  a  receiver."  In  support  of  this  view  many  authori- 
ties are  cited,  and  he  continues :  ''  And  when  partners  have 
themselves  agreed  that  the  management  of  their  affairs 
should  be  intrusted  to  one  or  more  of  them  exclusively, 
the  court  will  not  remove  the  managers,  or  interfere  with 
them,  unless  they  are  clearly  acting  illegally  and  in  breach 
of  the  trust  reposed  in  them."  Then  comes  this  passage : 
"This  principle  has  been  extended  to  companies,  and,  as  a 
general  rule,  it  may  be  stated  that  a  court  of  equity  will 
not  interfere  between  members  of  companies  for  the  pur- 
pose of  enforcing  duties  arising  out  of  matters  which  are 
properly  the  subject  of  internal  regulation.  It  will  not 
interfere  to  control  a  majority  unless  it  sees  that  the  ma- 
jority has  been  or  is  doing  or  is  about  to  do  that  which  it  is 
illegal  for  a  majority  to  do." 

Tnerefore,  upon  that  principle,  wherever  the  court  sees 
that  the  acts  to  be  restrained  are  not  merely  uUra  vires^  but 
of  a  fraudulent  character,  or  acts  which  even  the  majority 
ought  not  to  be  permitted  to  do,  this  court  will  entertain  a 
bill  to  restrain  such  acts,  and  it  is  in  vain  to  demur  to  such 
a  bill  upon  those  grounds. 

Therefore  I  desire  to  be  understood  as  expressing  the 
opinion,  first,  that  when  the  acts  complained  of  are  vlbra 
395]  t^ires^  and,  ^secondly,  when  they  are  not  uUra  vires^ 
but  are  of  a  fraudulent  or  improper  character,  then  the 
remedy  of  the  shareholders  is  to  file  a  bill  in  this  court  to 
restrain  those  improper  acts  because  of  their  being  fraudu- 
lent or  having  an  improper  tendency,  and  the  objects  of 
the  company  being  to  act  fairly  and  properly  in  all  transac- 
tions, they  are  just  as  much  ultra  vires  as  if  they  were  for 
a  purpose  foreign  to  the  constitution  of  the  company. 

If  I  am  right  in  that  conclusion,  it  follows  that  the  ques- 
tion here  is  whether  the  allegations  of  this  bill  show  con- 
duct on  the  part  of  the  directors,  or  on  the  part  of  the 
company,  which  it  is  impossible  for  the  directors  ^of  the 
companv  to  pursue. 

[His  honor  then  read  those  clauses  of  the  articles  of  asso- 
ciation stated  above,  and  read  and  commented  on  the  para- 
graphs of  the  bill  relating  to  the  meeting  of  the  14th  of 
October,  and  continued  : 
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If  the  chairman  has  the  absolute  power  of  declaring  that 
the  meeting  concurs  in  a  resolution,  and  his  declaration  is 
conclusive,  this  meeting  was  properly  adjourned,  and  the 
great  bulk  of  the  plaintiffs  complaint  falls  to  the  ground. 
JDut  I  am  of  opinion  that  he  has  not  such  an  absolute 
power,  and  it  would  be  very  unreasonable  if  he  had,  be- 
cause there  might  be  a  chairman  capable  of  acting  in  an  un- 
fair and  fraudulent  manner  ;  and  although  the  voice  of  the 
meeting  were  one  way,  he  might  declare  it  to  be  another, 
and  therefore  all  assemblies  require  to  be  protected  against 
that  kind  of  conduct,  and  this  company  is  protected  by  the 
50th  of  the  articles  of  association.  The  demand  for  the 
poll  was  duly  signed  and  handed  to  the  chairman  of  the  com- 
pany, and  I  have  no  hesitation  in  coming  to  the  conclusion 
that  he  was  bound  to  accede  to  the  demand.  It  is  not  neces- 
sary for  me  to  consider  whether  a  poll  should  be  then  and 
there  or  at  some  future  time  taken,  because  it  was  not  on 
that  ground  that  the  chairman  refused  the  poll,  but  he  ab- 
solutely declined  to  take  any  poll  whatever,  and  made  his 
own  voice  conclusive,  which  by  the  constitution  of  the  com- 
pany it  was  not.  That  was  so  improper  a  proceeding,  that, 
m  my  opinion,  it  would  of  itself  entitle  the  plaintiff  to 
come  to  mis  court  to  ask  for  relief. 

•  Then  it  does  not  depend  on  that  only.  I  must  take  every 
allegation  and  statement  properly  pleaded  and  alleged  to 
be  true.  *[His  honor  then  read  and  commented  on  [396 
the  remaining  paragraphs  of  the  bill,  and  continued  :] 

Upon  the  race  of  this  bill  the  directors  are  charged  with 
intending  to  defraud  the  shareholders,  and  to  carry  those 
fraudulent  intentions  into  effect  by  means  of  holding  a 
colorable  meeting,  packed  and  composed  of  individual 
shareholders  of  small  amount,  and  bv  not  allowing  the 
shareholders  who  are  represented  by  their  proxies  to  have 
any  voice  in  the  matter,  and  thus  carrying  their  fraudulent 
intentions  into  effect ;  and  to  such  a  bill  as  that  the  defen- 
dant has  thought  lit  to  demur.  It  is  very  true  that  he  indi- 
vidually was  not  present  at  the  meeting ;  so  far,  therefore, 
he  is  not  accused  of  being  a  party  to  the  transactions. 
But  if,  where  there  are  these  charges  of  fraudulent  conduct, 
and  fraudulent  conduct  being  beyond  the  powers  of  a  com- 
pany, this  court  cannot  be  resorted  to  by  an  individual 
shareholder  who  cannot  command  a  majority  to  enable  him 
to  use  the  name  of  the  company,  there  would  be  power  in 
the  directors  of  a  company  to  carry  into  effect  any  fraudu- 
lent scheme  they  might  think  fit  to  adopt. 

Now  many  cases  have  been  cited.      I  have  adverted  to 
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some  of  them,  and  I  think  the  case  which  Mr.  Glaase  relied 
on  particularly,  the  case  of  Menier  v.  Hooper^  s  Telegraph 
Works  {^\  where  an  individual  shareholder  sustained  a 
bill  charging  fraudulent  conduct  by  the  majority  of  share- 
holders, on  the  principle  that  it  was  bevond  his  power 
otherwise  to  prevent  such  conduct  taking  place. 

The  case  of  Atwool  v.  Merryweather  ^  was  a  remark- 
able one  also,  and  I  had  occasion  to  refer  to  it  in  the  case  of 
Oray  v.  Levels  (') ;  for  there,  although  the  Vice-Chancellor 
Wood  was  compelled  to  allow  a  majority  of  the  members  of 
a  company  to  take  a  bill  filed  in  the  name  of  the  company 
off  the  file,  yet,  on  the  proof  of  the  existence  of  fraudulent 
conduct  on  the  part  of  some  of  the  members,  he  allowed 
the  bill  to  be  sustained  by  individual  shareholders. 

On  these  grounds,  therefore,  being  of  opinion  that  the 
allegations  of  this  bill  do  show  improper  conduct  on  the 
part  of  the  governing  body,  that  there  has  been  a  mischief 
committed  which  ought  not  to  continue,  and  that  it  is  shown 
397]  on  the  allegations  in  the  bill,  *which  are  admitted  to 
be  true  upon  demurrer,  that  there  is  conduct  which  is  ille- 
gal, or  which  a  majority  ought  not  to  adopt,  the  suit  can, 
m  my  opinion,  be  sustained  in  the  name  of  an  individual 
shareholder.  The  demurrer,  therefore,  must  be  overruled, 
with  the  usual  result  as  to  costs.  • 

Solicitors :  Messrs.  Valpy  &  Chaplin  ;  Messrs.  Bischoffj 
Bompas  &  Bischoff. 

{})  Law  Rep.,  9  Ch.,  850.     («)  Law  Rep.,  5  Eq.,  464,  n.    (»)  Law  Rep.,  8  Eq.,  641. 

The  officer  whose  daty  it  is  to  pre-  and  presiding,  refused  to  siffn  it  or  af- 

side  at  a  meeting  of  a  body  of  stock-  fix  the  township  seal.     By  direction  of 

holders  or  other  public  body  cannot,  by  the  council  the  Deputy  Reeve  then  took 

arbitrarily  leaving  the  meeting,  break  the  chair,  and  signed  and  sealed  the 

it  up  or  destroy  its  power  to  act.     The  by-law.      Held,  valid,   and  the  court 

presiding  officer  cannot  override  the  discharged  with  costs  a  rule  afterwards 

will  of  the  meeting  :  People  f>.  Allen,  obtained  by  the  Reeve  to  quash  it,  the 

51  How.  Pr.,- 102.  court    saying    (p.    628).    "  When    the 

At  a  meeting  of  the  township  coun-  Reeve  of  a  township,  either  from  ca- 

cil  the  Reeve  who  was  in  the  chair  re-  price  or  obstinacy,  chooses  to  refuse  to 

fused  to  put  a  motion  which  had  been  do  his  duty  in  passing  a  by-law  which  - 

duly  made  and  seconded,  whereupon  is  required  for  the  benefit  of  his  tovrn- 

the  members  voted  upon  the  motion  ship  or  part  of  it,  we  think  the  re- 

without  its  being  put  by  the  chairman,  maining  members  of  the  council  must 

and  a  majority  were  in  favor  of  the  be    quite    justified    in    requiring   the 

motion.    Held,  that  the  Reeve  had  no  Deputy  Reeve  to  do  what  the  Reeve 

right  to  refuse  to  put  the  motion,  and  perversely  refuses  to  do,  and  that  the 

that  the  vote  was  proper  and  effectual :  act  which  is  done  by  the  Deputy  must 

Township  of  Brock  «.  Toronto,  etc.,  17  be  considered  to  be  the  act  of  thecoun- 

Grant's  (U.C.)  Chy.,  425.  cil,  precisely  to  the  same  extent  as  if 

In  Preston  v.  Township  of  Mauvres,  it  had  been  done  by  the  Reeve.     It 

21  U.  C.  Q.  B. ,  626,  the  Reeve  of  the  does  not,  as  it  appears  to  us,  lie  in  the 

township  being  opposed  to  a  by-law  power  of  any  Reeve  by  refusing  to  do 

regularly  passed  while  he  was  present  his  duty  to  obstruct  the  regular  pro- 
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ceedings  of  his  eolleagaea  in  council,  assembly  may  choose  one  pro  tern  to 

and  then  move  against  their  proceed-  act  in  liis  place. 

ings  on  account  of  their  not  bearing  In  an  emergency  and  contingency  in 

his  name,  which  he  has  refused  to  at-  which  the    forms  of   procedure  pre- 

tach  to  them."  scribed  by  the  charter  in  respect  to 

See  1  Dillon  on  Munic.  Corp.,  §§  208-  elections,  fails  to  accomplish  the  pur- 
230 ;  Bex  9.  Buller,  8  East,  389 ;  poses  contemplated,  so  that  the  neces- 
Willoocks  on  Corp. ,  §§  103-114 ;  Ex  sary  offices  are  vacated,  it  is  competent 
parte  Humphry,  lOi^  Wend. ,  612  ^  for  the  corporators  themselves  to  exer- 
Whiteside  t>.  People,  26  Wend.,  634,  cise  the  power  of  election,  and  provide 
reversing  23  Wend. ,  9 ;  People  v.  for  the  selection  of  a  presiding  or 
Walker,  28  Barb.,  804;  People  «.  other  necessary  officer:  Matter  of 
Batchelor,  28  Barb.,  810,  22  N.Y.,  128  ;  Wheeler,  2  Abb.  Pr.,  N.8.,  361. 
Canniff  «.  Mayor,  4  E.  D.  Smith,  430  ;  This  case  was  reversed  on  appeal  (1 
Sudbury  «.  Steams,  21  Pick.,  148  ;  Sar-  Chy.  Div.,  13,  post,  p.  ).  The  fore- 
gent  «.  Webster,  13  Mete.,  497  ;  Steb-  going  opinion  and  note,  on  some  points 
bins  «.  Merritt,  10  Cush.,  27.  not  affected  by  the  reversal,  it  was 

If  an  officer  whose  duty  it  is  to  act  thought  best  to  publish, 
be  not  present,  or  refuses  to  act»  the 


bi 


[Law  Reports,  20  Equity  Cases,  897.] 
V.C.M.,  June  29,  1875. 

Graham  v.  McCulloch. 

[1867    G.     171.] 

Partnerihip — Decree  for  DUtotuiUm — Purehtue  of  Businefi  by  one  Partner — Po8M8sian 
under  the  Order  of  the  Court — Order  and  DiepoeiHon — Consent  of  the  true  Owner, 

By  the  decree  in  a  suit  a  partnership  between  the  plaintiff  and  defendant  was  dis- 
solved, and  the  business  and  partnership  property  were  ordered  to  be  sold  as  a 
going  concern,  either  parl^  being  at  liberty  to  bid.  Under  a  subsequent  order  the 
ilaintiff  became  the  purchaser,  he  having  in  the  meantime  been  carrying  on  the 
lusiness  for  the  benefit  of  the  purchaser.  Under  the  order  approving  of  the  pur- 
chase by  him  he  was  allowed  to  go  into  possession  at  once  as  purchaser.  He  con- 
tinued in  possession  for  some  time,  and  ultunately  became  bankrupt : 

Held^  that  under  the  circumstances  the  business  and  partnership  property  were  in 
the  order  and  disposition  of  the  banl^pt  with  the  consent  of  the  true  owner. 

This  was  a  summons  to  vary  the  Chief  Clerk's  certificate. 

The  bill,  which  was  filed  on  the  27th  of  November,  1867, 
was  for  the  dissolution  of  a  partnership  formerly  existing 
between  the  plaintiff  Graham  and  defendant  McCulloch  in 
the  business  of  a  druggist,  seedsman,  and  herbalist,  carried 
on  at  Covent  Gte-rden,  and  a  decree  was  made  on  the  12th  of 
December,  1867,  dissolving  the  partnership  as  from  the  27th 
of  November,  1867,  and  ordering,  amongst  other  things, 
that  the  business,  stock-in-trade,  and  other  property  and 
effects  belonging  to  the  partnership,  and  the  ^ood-will 
thereof,  should  be  sold  as  a  going  concern,  and  giving  the 
plaintiff  and  defendant  liberty  to  Did  at  the  sale.  Graham 
was  in  possession. 

*By  an  order  of  the  court,  dated  the  23d  of  July,  [398 
1868,  made  in  Chambers,  an  offer  of  McCulloch  to  purchase 
the  business,  stock-in-trade,  and  other  property  and  effects 
15  Eno.  Rep.  51    - 
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belonging  to  the  partnership  for  £4,300  was  accepted,  and 
it  was  ordered  that  the  defendant  should,  on  or  before  the 
8th  of  August,  1868,  pay  into  court  to  the  credit  of  the  cause 
£430  as  a  deposit,  and  should  pay  the  residue  of  the  pur- 
chase-monev  into  court  on  or  beiore  the  21st  of  August,  and 
that  upon  tnese  payments  being  made  the  defendant  should 
be  let  into  possession  of  the  ^ock-in- trade,  property,  and 
effects  of  the  business,  and  all  securities  in  tne  possession 
of  the  receiver  for  any  outstanding  personal  estate,  and  he 
was  ordered  also  to  pay  into  court  interest  on  the  £4,300  at 
5  per  cent,  till  payment  of  the  capital  to  be  invested  and 
accumulated. 

McCulloch  made  default  in  j)ayment  of  the  purchase- 
money,  and  Graham  continued  in  possession  of  the  stock- 
in-trade  and  effects  of  the  partnership.  By  an  order  of  the 
21st  of  November,  1868,  it  was  ordered  that,  notwithstand- 
ing the  previous  order,  the  business,  stock-in-trade,  and 
effects  of  the  partnership,  and  the  good- will,  should  be  re- 
sold as  a  going  concern,  and  that  either  party  should  have 
liberty  to  bid  at  the  sale,  and  the  purchase- money  was  to  be 
paid  into  court  to  the  credit  of  the  cause. 

By  an  order  of  the  16th  of  March,  1869,  an  offer  by  the 
plaintiff  Graham  to  buy  the  business  for  £3,000  was  ac- 
cepted, and  he  was  ordered  to  pay  interest  on  the  purchase- 
money  at  5  per  cent,  till  payment  of  the  principal,  and  was 
to  be  entitled  to  the  gains  and  profits,  and  to  the  posses- 
sion of  the  stock-in-trade  and  the  partnership  property  as 
from  the  date  of  the  order. 

McCulloch  became  bankrupt  on  the  5th  of  November, 
1869,  and  the  suit  was  revived  a^^inst  his  assignee. 

Graham  continued  in  possession,  but  paid  no  part  of  the 
purchase-money  of  the  business,  or  any  interest  thereon. 
He  continued  in  possession  till  the  29th  of  November,  1872, 
when  he  filed  a  petition  for  liq^uidation,  upon  which  petition 
J.  J.  Saffery  was  appointed  his  trustee  in  bankruptcy,  and 
by  an  order  of  the  3d  of  April,  1873,  it  was  ordered  that 
Saffery  should  be  at  liberty  to  sell  the  business  to  Sidn^^ 
George  Hart,  who  was  the  receiver  in  the  cause,  A.  H. 
Macdonald,  and  McCulloch,  for  £3,500,  to  be  paid  in  instal- 
ments. 

399]  *Under  subsequent  orders,  sums  of  £1,048  15^.  2d., 
and  £682  6^.,  and  £200  4^.  3d,,  representing  portions  of  the 
purchase-money,  were  paid  into  court  to  the  credit  of  the 
cause. 

These  facts  appeared  from  the  Chief  Clerk's  certificate, 
which  was  dated  the  19th  of  January,  1875,  and  he  also 
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found  that  the  above-mentioned  sums  of  money  formed 
part  of  the  partnership  assets. 

The  ix)int  raised  by  the  summons  was  that  the  business 
and  partnership  effects  were  in  the  order  and  disposition  of 
Graham  at  the  date  of  his  bankruptcy  with  the  consent  of 
the  true  owner,  and  consequently  that  the  purchase-money 
of  £3,500  belon^d  to  his  estate,  the  partnership  being  en- 
titled to  prove  m  the  bankruptcy  for  the  £3,000  purchase- 
money  agreed  to  be  paid  by  him,  with  interest  at  5  per  cent. 

Mr.  /.  Pearson^  Q.C.,  and  Mr.  Horton  Smithy  for  the 
trustee  in  bankruptcy :  At  the  time  of  the  plaintiffs  bank- 
ruptcy the  court  was  the  true  owner  of  the  business  and 
partnership  assets,  and  he  was  put  into  possession  of  them 
under  the  order  of 'the  court.  They  were  therefore  in  the 
order  and  disposition  of  the  bankrupt  with  the  consent  of 
the  true  owner.  On  the  bankruptcy  taking  place  the  title 
passed  to  the  bankruptcy  trustee,  and  the  purchase-money 
now  in  court  belongs  to  the  estate,  and  inust  be  divided 
amongst  the  creditors :  Ex  parte  Assignees  of  Brewster  and 
West  n. 

Mr.  Olasse^  Q.C.,  and  Mr.  F.  A.  Lewin^  for  the  present 
plaintiff  in  the  suit :  This  is  not  a  case  of  actual  assign- 
ment. By  the  decree  there  was  a  direction  to  sell  the  jiSii- 
nership  as  a  going  concern,  and  till  sale  Graham  remained 
in  possession  for  the  benefit  of  the  partnership.  All  that 
the  order  of  the  16th  of  March,  1869,  did  was  to  continue 
him  in  possession.  The  court  never  parted  with  the  control, 
and  might  have  resumed  possession  at  any  moment.  The 
only  difference  was  that,   instead  of  accounting  for  the 

?rofits,  he  would  have  to  pay  5  per  cent,  on  the  capital, 
here  was  nothing  like  entry  by  him  into  possession  with 
the  consent  of  the  true  *owner,  as  would  be  necessary  [400 
to  put  the  property  in  the  order  and  disposition  of  the 
bankrupt.  If  there  had  been  an  assignment,  the  case  would 
have  been  brought  within  Ex  parte  Assignees  of  Brewster 
and  West  (*) ;  as  it  is,  the  case  is  exactly  like  Reynolds  v. 
Bowley  (*),  in  which  one  partner  had  allowed  the  other  hona 
fide  to  carry  on  the  business  ostensibly  as  his  own,  and  it 
was  held  that,  on  the  active  partner  becoming  bankrupt, 
the  business  was  not  in  the  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner.  Ex  parte 
Cooper  (')  shows  that  where  there  is  no  actual  assignment  of 
the  partnership  property  there  is  no  reputed  ownership.  It 
was  necessary,  in  order  to  effect  a  sale  of  the  business  as  a 
going  concern,  that  some  one  should  be  in  possession,  and 

{')  22  L.  J.  (Bkcy.),  62.     (•)  Law  Rep.,  2  a  B.,  41,  474.     («)  1  M.  D.  A  D.,  868. 
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there  was  simply  left  there  the  person  who  was  known  as 
having  been  the  active  manager  for  the  partnership.  There 
was  no  holding  ont  to  the  public  that  there  had  been  any 
change  of  ownership. 

Mr.  Pearson^  in  reply. 

Sib  R.  Malins,  V.C,  after  referring  to  the  facts,  con- 
tinued: 

I  think  there  cannot  be  a  doubt  that  the  effect  of  the  order 
of  the  19th  of  March,  1869,  was  to  put  Graham  in  posses- 
sion as  sole  owner  as  absolutely  as  could  be  done  by  any 
assignment,  and  that  I  am  bound  to  treat  him  as  such  from 
that  time. 

Now,  it  is  said  on  one  side  that  the  business  belonged  to 
the  partnership  at  the  date  of  the  bankruptcy,  and  was  not 
in  the  order  and  disposition  of  the  bankrupt  with  the  con- 
sent of  the  true  owner,  because  the  true  owner  was  the 
court,  and  the  court  never  intended  to  j)art  with  the  control. 
In  my  opinion,  this  contention  is  entirely  unsustainable, 
and  every  principle  of  the  rule  as  to  order  and  disposition 
applies  to  the  present  case,  and  it  would  be  monstrous  to 
say  that  the  Court  of  Chancery  had  not  parted  with  the 
control  over  the  partnership  property.  1  was  surprised 
when  I  heard  such  a  propositv3n. 

I  think  that  all  the  cases  cited  in  opposition  to  Ex  parte 
Assignees  of  Brewster  and  West  proceed  on  the  ground 
401]  that  there  *was  a  joint  ownership  still  subsisting  in 
the  partnership  property.  In  that  case  two  persons  who 
had  carried  on  business  in  partnership  dissolved  the  part- 
nership, and  gave  notice  of  the  dissolution  in  the  Gazette, 
and  by  a  circular  to  the  debtors  required  the  debts  to  be 
paid  to  one  of  the  firm  ;  and  by  the  deed  of  dissolution  the 
plant  and  other  partnership  effects  were  assigned  to  the 
same  partner,  and  it  was  stipulated  that  he  shouldpay  the 
partnership  debts,  and  pay  to  the  other  the  'value  of  his 
share  of  the  plant  and  other  effects.  This  partner  became 
bankrupt  without  having  paid  the  price  of  the  other  part- 
ner's share  in  the  partnership  effects,  and  it  was  held  that, 
while  the  debts  remained  the  property  of  the  Arm,  the  plant 
and  effects  were  in  the  order  and  disposition  of  the  bank- 
rupt with  the  consent  of  the  true  owner  and  passed  to  the 
assignees.  The  Lord  Justice  Turner,  in  giving  judgment, 
after  referring  to  the  recital  of  the  facts  in  the  deed  of  dis- 
solution, says  (*):  "That  recital  is,  to  my  mind,  convincing 
evidence  that  these  parties  had  come  to  an  agreement  that 
Brewster  should  be  sole  owner  of  the  property."     So  that 

(»)  22  L.  J.  (Bkcy.),  64. 
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it  is  clear  that  the  decision  turned  upon  the  principle  that 
theparties  had  terminated  the  joint  ownership. 

The  first  in  order  of  date  of  the  cases  cited  in  opposition 
was  Ex  parte  Cooper  (*).  There  two  persons  agreed  to  dis- 
solve partnership  hy  a  particular  day,  and  to  publish  a 
notice  to  that  effect  in  the-  Gazette,  stating  that  the  debts 
due  to  the  firm  would  be  received  and  paid  hj  one  of  them. 
He  remained  in  possession  of  the  partnership  effects,  but 
there  was  no  assignment  of  them  to  him,  and  ne  continued 
to  carry  on  the  business  for  four  months,  when  he  became 
bankrupt,  and  it  was  held  that  the  partnership  property 
was  not  converted,  but  remained  the  joint  property  of  both 
the  partners.  Accordingly  the  Court  of  Bankruptcy  de- 
cided that  the  joint  ownership  continued.  Sir  John  Oross, 
in  giving  iudgment,  said  (') :  "There  is  no  question  in  this 
case  but  that  the  effects,  which  were  joint  property  at  the 
time  of  the  dissolution,  continued  to  be  the  joint  property, 
as  between  the  parties,  up  to  the  time  of  the  bankruptcy  ; 
for  it  is  not  pretended  that  the  retiring  partner  assigned  the 
effects  to  the  continuing  partner ;  on  tne  *contrary,  [402 
it  is  admitted  that  there  was  no  assignment  or  agreement  to 
assign ;  and  in  the  instrument  of  dissolution  it  is  stipulated 
that  the  effects  were  left  in  the  possession  of  Johnston  to 
pay  the  debts  of  the  partnership."  The  decision  therefore 
turned  on  the  fact  that  the  joint  ownership  continued. 

Then  the  other  case  cited  was  Reynolds  v.  Bowley  ('). 
That  was  a  question  whether  the  fact  of  one  of  two  part- 
ners being  a  dormant  partner  entitled  the  assignees  oi  the 
active  partner  on  his  becoming  bankrupt  to  the  entire  effects 
of  the  partnership,  and  it  was  decided  in  the  Exchequer 
Chamber,  reversing  the  decision  of  the  court  below,  that  the 
partnership  assets  were  not  in  the  order  and  disposition  of 
the  bankrupt  with  the  consent  of  the  true  owner.  The  judg- 
ment, whicn  was  very  long,  was  based  on  the  principle  that 
the  joint  ownership  never  ceased. 

In  the  present  case  there  was  a  dissolution  of  partnership. 
Then  the  business  and  partnership  effects  were  sold  to  Gra- 
ham, and  although  there  was  no  assignment,  they  became 
his  property,  because  there  was  the  order  of  the  court  put- 
ting him  in  possession,  and  although  there  was  power  in  the 
court  to  resume  possession,  and  the  court  might  have  exer- 
cised the  power  before  the  bankruptcy,  end  in  that  case 
there  would  have  been  no  case  of  order  and  disposition  ;  yet 
since  the  court  had  not  done  so,  the  business  and  effects 
remained  in  the  order  and  disposition  of  the  bankrupt,  and 

0)  1  M.  1>.  4fe  \).,  358.     O  1  M.  D.  A  D.,  303.     (»)  Law  Rep.,  2  Q.  B.,  41,  474. 
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passed  to  the  trustee  under  the  bankruptcy.  I  think,  how- 
ever, that  each  party  ought  to  bear  nis  own  costs.  The 
trustee  will  take  the  fund  m  court  and  pay  his  own  costs  out 
of  it. 

Solicitors :  Messrs.  Stocken  <fe  Jupp  ;  Messrs.  Lewin  &  Co, 


[Law  Reports,  20  Equity  Gaaes,  410.] 
V.C.M.,  July  Y,  1876. 
4103  *FlELDEN  V.   ASHWORTH. 

[1874    F.     60.]  • 

CongtrutHon  of  WUL — DulrUnUicn  among  HelaHves — Statute  of  DistribHtiont. 

Gift  of  reeidue  to  be  distributed  "  to  my  relativee,  share  and  share  alike,  as  the 
law  directs." 

Ileldf  to  mean  a  distribution  under  the  Statute  of  Distributions,  per  stnpei  and 
not  per  capita. 

James  Hodgson,  by  his  will  dated  in  June,  1862,  gave 
and  bequeathed  '*the  whole  of  my  property,  wheresoever 
situated,  to  my  executors  and  trustees  of  tliis  my  will  on 
trust,  and  I  request  them  to  pay  all  my  just  debts  and 
funeral  expenses,  and  then  distnbute  the  residue  to  my  rela- 
tives, share  and  share  alike,  as  the  law  directs." 

A  question  was  now  raised  upon  further  consideration 
whether  under  this  will  the  distrioution  of  the  property  was 
to  be  among  all  the  testator's  relatives  in  equal  shares,  or 
whether  it  was  to  be  in  such  proportions  among  the  rela- 
tives of  different  degrees,  as  directed  by  the  Statute  of  Dis- 
tributions. 

.  Mr.  Freeman^  for  the  trustees  and  executors,  submitted 
the  question  to  the  court,  and  stated  that  if  the  estate  went 
according  to  the  Statute  of  Distributions  it  would  be* divided 
into  four  shares,  but  if  it  went  equally  to  each  of  the  rela- 
tives it  must  be  divided  into  eleven  shares. 

Mr.  Stallard^  in  support  of  a  distribution  per  capita: 
The  principle  which  should  govern  the  construction  of  these 
411]  *words  is  well  laid  down  in  Jarmanon  Wills  (*),  where 
it  is  stated,  "A  gift  to  relations  is  regulated  by  the  Statute 
of  Distributions  only  so  far  as  regards  the  ascertainment  of 
the  objects  of  the  gift.  The  statute  does  not  determine  the 
proportions  in  which  they  take,  consequently  the  property 
IS  distributed  per  capita^  or  equally  among  the  sevei-al  indi- 
vidual objects  of  every  degree,  not  per  stirpes^  or  pro- 
portionally among  the  stocks.     A  contrary  proposition  has 

Q)  3d  ed.,  vol.  ii.,  p.  109. 
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indeed  been  advanced,  chiefly  on  the  authority  of  Pope  v. 
WhitcoTJfibe  Q,  which,  however,  it  is  now  discovered  ^decides 
no  such  point:  Sugden  on  Powers (').  The  objects  once 
ascertained  take  per  capita?^ 

It  was  so  held  in  Thomas  v.  Hole  Q,  where  there  was  a 
gift  of  £500  to  relations,  to  be  equally  divided  between 
them.  There  it  was  confined  to  such  as  would  take  by  the 
Statute  of  Distributions,  but  their  shares  were  to  be  divided 
per  capita.  The  same  rule  prevailed  in  RicTiardson  v. 
Richardson  (*).  The  words ''  unto  and  amongst"  are  equiv- 
alent to  share  and  share  alike ;  therefore  if  this  gift  had 
been  to  relatives  according  to  the  statute,  share  and  share 
alike,  it  would  have  been  precisely  the  same  as  Richardso7b 
V.  Richardson,  The  principle  is  not  altered  by  the  addition 
of  "as  the  law  directs,"  which  can  only  mean  "to  my  rela- 
tives as  the  law  directs  by  the  statute,  share  and  share 
alike."  The  distribution  should,  therefore,  be  amongst 
all  the  relatives  within  the  statute,  to  be  divided  per 
capita, 

Mr.  Eeeritt^  in  support  of  the  opposite  view,  was  not  . 
called  upon,  but  cited  Booth  v.  Vicars  (*),  where  the  testator 
gave  the  residue  of  personal  estate,  after  the  death  of  A. 
and  B.,  to  be  divided  to  and  amongst  the  respective  next 
legal  representatives  of  A.  and  B.,  share  and  share  alike, 
and  it  was  held  that  the  next  of  kin  of  A.  and  B.,  according 
to  the  statute,  were  entitled  per  stirpes. 

Sir  R.  Malins,  V.C:  The  question  turns  upon  these 
few  words,  "to  distribute  the  residue  to  my  relatives,  share 
and  share  alike,  as  the  law  directs."  *If  it  had  been  [412 
merely  a  gift  to  the  relatives,  share  and  share  alike,  then 
the  relatives  would  have  included  onljr  those  under  the 
statute — a  class  easily  ascertained — and  it  would  have  made 
them  take  per  capita  and  not  per  stirpes;  but  he  adds,  "  as 
the  law  directs."  What  does  he  mean  by  this?  Does  he 
mean  that  the  relatives  are  to  take  share  and  share  alike, 
or  does  he  mean  them  to  take  as  the  law  directs  under  the 
Statute  of  Distributions?  I  think  the>  intention  of  the  tes- 
tator was  that,  not  having  made  up  his  mind  how  to  divide 
liis  property,  and  probably  not  knowing  exactly  how  it 
would  go  under  the  Statute  of  Distributions,  ho  tliought  it 
better  to  leave  it  entirely  to  the  law,  having  confidence  that 
it  would  then  be  divided  in  the  most  proper  manner.  The 
only  mode  of  effecting  this  object  is  to  disregard  the  words 

(1)  3  Mer.,  689.  (*)  14  Sim.,  526. 

(«)  7th  ed ,  vol.  ii.,  pp.  246,  605.  («)  1  Coll.,  6. 

O  Caa,  t.  Tal.,  251. 
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*' share  and  share  alike,"  and  direct  the  property  to  be  di- 
vided as  the  law  directs — that  is,  according  to  the  Statute  of 
Distributions. 
Solicitors  for  all  parties :    Messrs.  Hughes  &  Beadles. 
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Bbee  V.  London  and  Paris  Hotel  Company. 

[1876     B.     196.] 

Contract  for  Sale — Specific  Performance — Company — Secretary — Authorised  Agenl — 
Statute  of  Frauds — Auctioneer. 

An  agreement  to  sell  property  to  the  plaintiflF  was  signed  for  a  company  by  the 
secretary,  who  was  alleged  to  be  their  authorized  agent.  The  agreement  was  made 
subject  to  conditions  of  sale,  and  it  was  alleged  that  the  vendors  therein  described 
referred  to  the  company.  The  conveyance  was  prepared  for  execution  when  the 
company  was  ordered  to  be  wound  up,  and  the  liquidator  repudiated  the  contract 
on  Uie  ground  that  the  secretary  was  not  an  authorized  agent  for  the  purpose  of 
sale: 

Held,  on  demurrer,  that  the  allegations  in  the  bill  were  sufficient  to  show  that  the 
secretary  was  the  authorized  agent  for  the  purpose  of  executing  the  contract^  both 
within  the  Statute  of  Frauds  and  the  Companies  Act,  1867. 

Semble,  that  a  contract  signed  by  an  auctioneer  on  behalf  of  an  undisdoeed  pro- 
prietor is  a  vaTid  contract  under  the  Statute  of  Frauds. 

Demurrer.  The  bill,  which  was  filed  by  Julius  Beer, 
418]  stated  as  follows:  *The  London  and  Paris  Hotel 
Company  was  incorporated  on  the  29th  of  May.  1863.  Their 
objects,  as  declarea  by  the  memorandum  or  association, 
were,  amongst  other  things,  "the  purchasing,  selling,  or 
otherwise  dealing  with  hotels,  houses,  and  landed  or  other 
property,  and  any  part  of  the  same  respectively."  In  the 
year  1874  the  company  were  owners  of  certain  leasehold 
premises.  No.  64  St.  James  Street,  which  were  held  under 
a  lease  expiring  in  September,  1889,  at  a  reserved  rent  of 
£376  per  annum,  and  No.  9  Bennett  Street,  which  was  held 
under  lease,  expiring  at  Lady  Day,  1886,  at  a  reserved  rent 
of  £420  per  annum,  with  the  benefit  of  a  portion  of  No.  8 
which  was  used  as  a  back  staircase,  and  upon  which  £100 

{)er  annum  was  paid,  the  whole  being  subject  to  an  under- 
ease  for  an  unexpired  term  of  six  years  from  the  first  of 
April,  1874.  The  rent  reserved  in  this  underlease  was  £1,500 
per  annum.  In  April,  1874,  the  company  were  desirous  of 
selling  their  interest  in  these  premises,  and  the  property  was 
oflfered/for  sale  by  auction  on  the  16th  of  April,  1874,  but 
no  bid  was  made,  and  the  property  remained  unsold. 
On  the  14th  of  July,  1874,  Mr.  Charles  John  Phipps,  as 
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agent  for  the  plaintiff,  called  on  Dr.  Reed,  the  chairman  of 
the  company,  in  order  to  arrange  for  the  purchase  of  the 
premises  by  private  contract.  Dr.  Reed  not  being  at  home, 
Mr.  Phipps  wrote  to  him  the  following  letter : 

"I  called  on  you  this  afternoon  respecting  the  properties 
leased  by  the  company,  of  which  you  are  cnairman.  I  un- 
derstand you  wisn  to  part  with  your  fifteen  years'  lease. 
If  so,  I  shall  be  happy  to  give  you  £2,000  for  all  the  inter- 
ests the  company  have  in  these  two  premises.  I  have 
written  to  Mr.  Baker,  and  should  be  glad  to  hear  from  you 
on  Friday." 

The  Mr.  Baker  referred  to  in  the  above  letter  was  the  sec- 
retary of  the  company,  and  the  following  letter  was  sent  to 
him  by  Mr.  Phipps  on  the  14th  of  July,  1874 : 

"Will  you  ascertain  for  me  the  exact  price  at  which  your 
company  will  sell  their  interest  under  the  two  leases  of  No. 
54  St.  James's  Street,  and  9  Bennett  Street?  I  have  called 
upon  Dr.  Reed,  but  he  was  out.  Perhaps  you  could  call  a 
meeting  and  let  *me  know  what  time  you  will  see  me  [414 
either  Friday  or  Saturday.  To  show  you  that  I  am  not  ask- 
ing for  mere  curiosity,  I  beg  to  offer  you  £2,000  for  all  the 
interests  of  the  company." 

On  the  17th  of  July,  1874,  Mr.  Phipps,  as  such  agent  as 
aforesaid,  saw  Messrs.  Combe  &  Wainwright,  the  company's 
solicitors,  on  the  subject  of  the  proposed  purchase,  and  was 
informed  by  them  that,  as  the  fact  was,  the  company  would 
sell  the  premises  for  the  sum  of  £2,600.  In  truth,  the  di- 
rectors of  the  company  had  on  its  behalf,  and  in  exercise  of 
the  powers  conferred  on  them  by  the  articles  of  associa- 
tion, determined  to  accept  that  sum,  and  their  determination 
was  expressed  in  a  resolution  entered  on  the  minutes  of  the 
board. 

On  the  same  day  Mr.  Phipps,  on  the  plaintiff's  behalf, 
wrote  to  Messrs.  Combe  &  Wainwright  a  letter  dated  the 
17th  of  July,  1874,  of  which,  omitting  formal  parts,  the  fol- 
lowing is  a  copy : 

"Referring  to  our  conversation  to-day  relative  to  the  lease- 
holds of  the  premises  No.  9  Bennett  Street,  and  No.  54  St. 
James's  Street,  now  held  by  the  London  and  Paris  Hotel 
Company,  being  the  property  put  up  for  sale  by  Mr.  Marsh 
on  April  16th,  1874,  I  beg  to  say  that  my  clients,  the  free- 
liolders  of  Crockford's,  accept  your  offer  to  sell  the  same 
for  the  sum  of  £2,500,  and  tney  will  become  purchasers  at 
that  price.  Kindly  send  me  a  letter  by  return  to  ratify  the 
above,  when  I  will  instruct  our  solicitors  to  accept  the  ab- 
Btra(5t  of  title  from  you." 

15  Eng.  Rkp.  62 
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On  the  18tli  of  July,  1874,  Messrs.  Combe  &  Wainwright, 
on  behalf  of  the  company,  sent  to  Mr.  Phipps  an  agreement 
to  be  signed  by  him  on  behalf  of  the  plaintiff.  This  agree- 
ment was  partly  printed  on  and  partly  written  on  the  back 
of  the  '* particulars  and  conditions  of  sale"  which  had 
been  prepared  for  the  aforesaid  attempted  sale  by  auction, 
such  *' particulars  and  conditions  of  sale"  and  agreement 
constituting  one  entire  document.  This  document  set  out 
the  interest  of  the  vendors  in  the  before- mentioned  premises, 
and  it  provided  for  the  delivery  by  the  vendors  of  the  ab- 
stract of  title,  including  an  agreement  made  between  Lionel 
Lawson  and  Julius  Beer  of  the  one  part,  and  the  London 
and  Paris  Hotel  Company  of  the  other  part,  and  that  no 
416]  *requisition  should  be  made  in  respect  of  that  agree- 
ment ;  and  this  document  also  contained  a  statement  that 
the  particulars  and  conditions  of  sale,  and  plans,  might  be 
obtained  of  Messrs.  Combe  &  Wainwright,  solicitors.  The 
name  of  the  company  did  not  appear. 
•  The  bill  then  stated  that  the  term  ''vendor,"  wherever 
used  in  the  particulars  and  conditions,  was  intended  to 
refer  to  the  company,  who  were,  in  fact  the  vendors  of  the 
premises.  The  agreement  on  the  back  of  the  particulars 
and  conditions  was  in  the  following  terms  : 

''I,  Charles  Phipps,  hereby  acknowledge  that  I  have  this 
day  purchased  the  property  mentioned  and  described  in 
the  particulars  of  sale  at  or  for  the  sum  of  £2,600.  I  hereby 
agree  and  bind  myself,  and  my  executors  and  administra- 
tors, to  complete  this  my  said  purchase  in  accordance  with 
and  subject  to  the  foregoing  particulars  and  conditions  of 
sale,  so  far  as  such  conditions  are  applicable  to  a  sale  by 
private  contract. 

''  Dated  the  19th  day  of  July,  1874." 

Mr.  Phipps  wrote  into  the  said  agreement  his  name  and 
address,  and  signed  his  own  name  thereto.  In  tliis  he  acted, 
as  he  had  done  throughout,  to  the  full  knowledge  of  the 
compaify,  as  the  agent  of  the  plaintiff.  Mr.  Phipps  at  once 
forwarded  the  agreement  thus  signed  to  Messrs.  Combe  & 
Wainwright  on  behalf  of  the  company,  and  they,  on  the 
20th  of  July,  1874,  acknowledged  its  receipt.  On  the  sauie 
day  Messrs.  Combe  &  Wainwright  wrote  to  Mr.  Phipps 
stating  that  they  had  seen  tlie  secretary  of  the  company, 
and  had  gone  into  the  matter  with  him,  and  he  had  sug- 
gested that  a  question  might  arise  about  the  staircase  which 
would  require  consideration,  but  as  the  subject  did  not  ap- 
pear to  the  plaintiff  so  to  affect  hiui  as  to  render  necessary 
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any  delaj  in  executing  the  contract,  and  Messrs.  Combe  & 
TVainwright  having  been  informed  of  this,  they  handed 
Mr.  Phipps,  as  the  plaintiflPs  agent,  an  agreement  in  the 
form  set  out,  and  also  written  on  the  back  oi  the  particulars 
and  conditions  of  sale,  and  signed  on  behalf  of  the  company 
by  Mr.  Baker,  the  secretary,  who  was  their  authorized 
agent,  the  signature  being  *'A.  Martin  Baker,  Secretary — 
For  the  London  and  Paris  Hotel  Company,  Limited." 

On  the  6th  of  August,  1874,  the  abstract  of  title  was  for- 
warded *by  Messrs.  Combe  &  Wainwright  to  Messrs.  [416 
Freshfields  &  Williams,  the  plain tiflfs  solicitors,  for  perusal. 

It  was  then  found  that  the  property  was,  together  with 
other  property,  subject  to  a  mortgage  for  £3,000  to  the 
Alliance  Bank,  and  arrangements  were  made  with  the  mort- 
gagees, who  consented  to  ]oin  in  the  assignment. 

After  some  delay  occasioned  by  the  company,  the  title* 
was  accepted,  and  the  assignment  was  prepared  and  aproved, 
and  the  Alliance  Bank,  as  well  as  the  company  and  plain- 
tiff, were  ready  to  execute  the  same. 

On  the  12th  of  January,  1876,  the  assignment  was  en- 
grossed and  forwarded  to  Messrs.  Combe  &  Wainwriffht  for 
execution.  But  on  the  15th  of  January,  1876,  the  plaintiff 
received  an  intimation  through  his  solicitors  from  Messrs. 
Combe  &  Wainwright  that  a  petition  for  winding  up  the 
company  was  pending,  but  that  they  hoped  it  would  shortly 
be  dismissed.  The  completion  of  the  purchase  was,  there- 
fore, postponed  pending  the  hearing  of  the  petition. 

On  the  12th  of  March,  1876,  an  order  was  made  that  the 
company  be  wound  up  by  the  court  under  the  provisions 
of  the  Companies  Acts,  1862  and  1867,  and  on  the  24th  of 
March,  1876,  an  order  was  made  appointing  Frederick  May- 
nard  the  official  liquidator  of  the  company. 

As  soon  as  the  plaintiff  was  aware  oi  Mr.  Maynard's 
appointment  he  applied  to  hira,  through  Messrs.  Freshfields 
&  Williams,  on  the  subject  of  his  purchase. 

A  correspondence  on  the  subject  ensued  between  Messrs. 
Freshfields  &  Williams  and  Messrs.  Davidson  &  Co.,  who 
acted  as  the  official  liquidator's  solicitors,  and  in  the  result 
Mr.  Maynard  repudiated  the  plaintiff's  contract. 

The  contract  was  in  all  respects  fair  and  reasonable,  and 
not  only  was  it  expressly  approved  as  aforesaid,  but  the 
price  agreed  to  be  given  by  the  plaintiff,  viz.,  £2,500,  was 
that  fixed  as  the  reserve  price  on  the  sale  by  auction. 

Mr.  Maynard  had  refused  to  complete  the  purchase  made 
by  the  plaintiff,  and  thn^atened  and  intended,  unless  re- 
strained, to  sell  the  said  premises,  and  assign  to  some  per- 
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son  other  than  the  plaintiflf,  with  the  view  to  defeat  his 
rights. 

417]    *The  bill  was  filed  with  the  leave  of  the  court  in  the 
.  winding-up. 

The  bill  prayed  specific  performance  of  the  agreement ; 
that  the  deienaants  might  oe  restrained  from  selling  and 
offering  for  sale  the  hereditaments  and  premises  comprised 
in  the  said  agreement,  and  from  assigning  the  same  to  any 
person  other  than  the  plaintiff. 

A  demurrer  to  the  bill  was  put  in  by  the  official  liquida- 
tor on  the  ground  of  want  of  equity ;  and  further,  that  it 
appeared  hy  the  bill  that  neitneri  the  agreement  nor  the 
contract  which  was  alleged  by  the  bill,  and  of  which  the 
plaintiff  by  the  bill  sought  to  have  the  benefit,  nor  any 
memorandum  or  note  thereof,  was  ever  reduced  into  writ- 
ing, or  signed  or  sealed  by  the  defendant  company,  or  any 
person  lawfully  authorized  thereunto,  within  the  meaning 
of  the  Statute  of  Frauds  (29  Car.  2,  c.  3). 

Mr.  Higgins,  Q.C.,  and  Mr.  Orossley^  for  the  demurrer: 
There  are  no  allegations  in  this  bUl  of  a  contract  for  sale 
which  would  be  binding  on  the  company.  The  bill  avoids 
setting  forth  the  articles  of  association  of  the  company. 
There  is  no  power  under  the  Companies  Acts  to  sell  property, 
unless  the  sale  is  ratified  by  the  company.  When  there 
are  articles  of  association,  the  title  must  be  deduced  under 
them.  The  secretary.  Baker,  could  have  no  power  to  exe- 
cute a  contract  for  sale  unless  he  had  express  authority 
fiven  to  him  by  the  company  to  do  this  particular  act. 
he  bill  alleges  that  the  secretary  was  the  authorized  a^ent 
of  the  company,  but  it  does  not  allege  he  was  authorized 
in  this  behalf.  In  CartmelVs  Case{')  the  directors  of  a  com- 
pany, who  had  power  to  purchase  snares  in  the  company, 
appointed  a  manager  under  the  power  given  to  them  bv  the 
articles  of  association.  The  manager  purchased  shares 
from  a  shareholder,  and  a  transfer  was  executed  by  the 
shareholder  to  two  directors,  who  were  trustees  for  the  com- 
pany. The  transfer  was  registered,  but  it  was  not  executed 
by  the  directors.  It  was  there  held  that  the  directors  had 
no  authority  to  delegate  to  a  manager  the  power  to  buy 
shares,  and  that  the  transfer  was  invalid. 

There  is  no  allegation  of  a  contract  such  as  will  satisfy 
418]  the  ^requirements  of  the  Statute  of  Frauds.  The 
words  of  the  statute  are,  that  no  action  shall  be  brought 
upon  any  contract  or  sale  of  lands,  tenements,  or  heredit- 
aments, or  any  interest  in  or  concerning  them,  unless  the 

(')  Law  Uep.,  9  Cli.,  691. 
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agreement  upon  which  such  action  shall  be  brought^  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
I)erson  thereunto  by  him  lawfully  authorized.  This  is  not 
a  contract  signed  by  the  party  to  be  charged  therewith,  or 
by  any  other  person  thereunto  by  him  lawfully  authorized. 

The  term  **  vendor"  is  not  of  itself  a  sufficient  description 
of  one  of  the  parties  to  a  contract.  That  was  decided  in 
the  case  of  Potter  v.  Duffleld  ('). 

It  is  therefore  necessary  that  the  contract  should  contain 
the  name  of  the  contracting  parties,  or  such  a  description 
of  them  as  that  the  identity  cannot  be  disputed. 

That  case  was  discussed  in  Commins  v.  Scott  ('),  where 
the  Master  of  the  Rolls  said  he  saw  no  reason  to  alter  the 
opinion  he  had  expressed  in  Potter  v.  Duffield,  Commins 
V.  Scott  was  decided  upon  a  question  of  evidence,  as  to 
whether  the  description  given  of  the  vendor  was  sufficient 
for  ttie  purpose  of  identity.  There  is  nothing  upon  the  face 
of  this  contract,  or  upon  the  particulars  and  conditions  of 
sale,  to  show  who  the  vendor  was ;  the  contract  does  not, 
therefore,  satisfy  the  Statute  of  Frauds. 

Mr.  OlassCy  Q.C.,  and  Mr.  KeJcewich^  in  support  of  the 
bill:  The  principal  object. for  which  this  company  was 
formed  was  the  purchasing,  selling,  or  otherwise  dealing 
with  hotels,  houses,  and  landed  or  other  property ;  there- 
fore when  the  sale  was  made  it  was  within  the  ordinary 
business  of  the  company.  The  secretary  of  a  company  is 
authorized  to  transact  the  business  of  the  company  on  their 
behalf,  and  he  was  fully  authorized  to  enter  into  this  con- 
tract. But  the  contract  was  signed  on  the  printed  form  at 
the  back  of  the  conditions  and  particulars  of  sale,  making 
them  part  of  the  contract.  The  property  was  put  up  for 
sale  by  the  company,  and  the  plamtiff,  by  his  agent,  com- 
municated with  the  chairman  of  the  company,  and  informed 
him  that  he  had  also  written  to  Mr.  BaJker,  the  secretary. 
He  afterwards  wrote  and  *communicated  with  the  [419 
solicitors  of  the  company,  who  were  their  authorized  agents. 
Then  it  is  alleged  in  the  bill  that  the  vendors,  wherever 
mentioned  in  the  conditions  of  sale,  meant  the  company. 
This  is  admitted  by  the  demurrer,  and  consequently  the 
company  are  distinctly  made  the  vendors.  It  is  also  alleged 
that  the  secretary  was  the  authorized  agent ;  the  words  of 
the  Statute  of  Frauds,  *' thereunto  lawfully  authorized,"  are 
not  actually  used,  but  they  are  distinctly  inferred,  since 
there  is  no  other  matter  alluded  to  for  which  he  was  their 

0)  Law  Rep.,  18  Eq.,  4.  O  Aitte,  p.  11. 
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lawfully  authorized  agent  except  the  sale  of  this  property  ; 
and  parol  evidence  maj  be  given  to  show  for  whom  a  person 
is  agent :  Morris  v.  Wilson  (').  If  this  had  been  a  sale  by 
auction,  as  at  first  intended,  the  auctioneer  would  have  been 
the  authorized  agent  of  the  vendors  to  sign  the  contract, 
although  the  name  of  the  vendor  was  not  disclosed.  This 
is  a  matter  occurring  in  every  day's  practice,  for  it  is  sel- 
dom that  the  name  of  the  vendor  is  disclosed  upon  a  sale 
by  auction.  But  the  sale  took  place  after  the  auctioneer 
had  failed  to  obtain  a  bidding.  This  was  the  case  in  Com^ 
rains  v.  Scott  (*),  where  the  contract  for  sale  was  signed  by 
the  agent  of  the  vendor  subject  to  the  conditions  of  sale, 
which  did  not  disclose  the  name  of  the  vendor ;  but  it  was 
held  that  there  was  sufficient  evidence  to  show  who  the 
vendor  was,  and  the  Master  of  the  Rolls  was  of  opinion 
that  there  was  a  good  contract,  and  overruled  the  demurrer 
to  a  bill  for  specific  performance.  The  word  "vendor"  is 
as  good  a  description  of  one  of  the  contracting  parties  as 
the  term  ''executor,"  which  was  held  sufficient  in  Hood  v. 
Lord  Barrington  ('),  or  "  proprietor,"  as  in  the  c^foe  of  Sale 
V.  Lavibertif), 

There  is  another  ground  upon  which  we  say  this  contract 
may  be  enforced.  By  the  37th  section  of  the  Companies 
Act,  1867  f30  &  31  Vict.  c.  131),  it  is  provided  that  any  con- 
tract whicn  if  made  between  private  persons  would  be  by 
law  required  to  be  in  writing,  and  signed  by  the  parties  to 
be  charged  therewith,  may  be  made  on  behalf  oi^the  com- 
pany, in  writing,  signed  by  any  person  acting  under  the 
express  or  implied  authority  of  the  company.  There  can  be 
no  doubt,  upon  the  facts  set  out  in  this  bill,  that  the  secre- 
tary who  signed  this  contract  did  so  while  acting  under 
420]  *the  express  or  implied  authority  of  the  company. 
Under  all  these  circumstances,  there  is  no  ground  on  which 
the  demurrer  can  be  sustained. 

Mr.  Higgins^  in  reply :  The  Statute  of  Frauds  requires 
that  an  agreement  for  the  sale  of  lands  shall  be  in  writing. 
This  was  explained  in  Williams  v.  Lake  (')  to  mean  that  the 
essentials  of  the  agreement  must  be  stated  in  writing,  and 
amongst  them  are  the  names  of  the  contracting  parties. 
Here  we  have  a  contract  with  one  of  the  contracting  parties 
neither  named  nor  described.  The  same  law  is  laid  down  in 
Williams  v.  Byrnes  {).     As  to  the  Companies  Act  of  1867, 

(')  6  Jur.  (N.S.),  168.  (*)  Law  Rep.,  18  Eq.,  1. 

(*)  Ante,  p.  11.  (*)  2  E.  iff  E.,  849. 

(»)  Law  Rep.,  6  Eq.,  218.  («)  9  Jur.  (N.S.),  86a. 
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there  is  nothing  to  show  that  Baker  was  a  person  acting 
under  the  express  or  implied  authority  of  the  company. 

Sir  R.  Malins,  V.C:  This  is  a  bill  filed  for  the  specific 
performance  of  a  contract  to  purchase  a  house  in  St.  James's 
Street  which  is  the  property  of  the  London  and  Paris  Hotel 
Company,  and  I  ought  to  be  very  certain  that  the  plaintiff 
cannot  sustain  his  case  of  there  being  a  binding  contract 
before  I  allow  the  demurrer  to  such  a  bill,  because  if  I  allow 
the  demurrer  the  case  is  entirely  out  of  court,  and  the  plain- 
tiff loses  every  opportunity  of  amending  his  case  and  bring- 
ing forward  materials  to  show  that  there  is  a  contract ;  nor 
can  I  say  that  the  transactions  mentioned  in  this  bill  give 
me  any  inclination  whatever  to  allow  the  demurrer.  The 
allegations  in  the  bill  admitted,  of  course,  to  be  correct  by 
the  demurrer  are  these:  "The  defendants" — that  is,  the 
London  and  Paris  Hotel  Company — '*  were  incorporated  by 
registration  under  the  Companies  Act,  1862,  on  the  29th  of 
May,  1863,  Their  objects,  as  declared  by  the  memorandum 
of  association,  were,  amongst  other  things,  the  purchasing, 
selling,  or  otherwise  dealing  with  hotels,  houses,  and  landed 
or  other  property,  and  any  part  of  the  same  respectively." 
In  the  month  of  April,  1874,  the  company,  whose  business 
it  was  to  buy  and  sell  houses,  and  so  forth,  "  were  desirous 
of  selling  their  interest  in  certain  leasehold  premises  of  which 
they  were  the  owners,  and  the  property  was  offered  for  sale 
by  public  auction  on  *the  16th  of  April,  1874,  but  no  [421 
bid  was  made,  and  the  property  remained  unsold."  Upon 
that  allegation  I  must  say  it  was  the  companjr  who  were 
desirous  of  selling — the  company  offered  their  interest  for  # 
sale  :  and  that,  therefore,  was  done  by  the  express  authority 
of  the  company.  Here  is,  therefore  a  company  desirous 
of  selling,  and  they  take  the  usual  means  of  selling,  namely, 
they  employ  an  auctioneer,  who  puts  the  property  up  for 
sale  by  public  auction.  The  company  showed  their  desire 
to  sell ;  and  I  may  add  that  a  subsequent  paragraph  shows 
that  the  reserved  bidding  fixed  at  the  sale  was  £2,500.  The 
company,  therefore,  were  not  only  desirous  of  selling,  but 
they  took  the  necessary  measures  to  sell,  and  they  fixed  the 

Erice  at  which  they  were  willing  to  sell ;  and  if  £2,500  had 
een  bid  at  the  auction,  it  is  perfectly  clear  that  upon  the 
auctioneer,  by  the  authority  of  the  company,  knocking 
down  the  hammer  on  a  bid,  it  would  have  been  conclusivtj 
on  the  vendors,  as  a  contract  which  could  have  been  enforced 
against  them.  Then  the  property  not  having  been  sold,  but 
the  company  still  desiring  to  sell  it,  "  on  the  14th  of  July, 
1874,  Mr.  Charles  John  Phipps,  as  agent  for  and  on  behalf 
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of  the  plaintiflF,  called  on  Dr.  Reed,  the  chairman  of  the 
company,  in  order  to  arrange  for  the  purchase  of  the  said 
premises  by  private  contract."  Dr.  Reed  was  not  at  home 
when  Mr.  Pnipps  called,  and  Mr.  Phipps  the  same  day- 
wrote  him  a  letter,  a  copy  of  which  is  set  out  in  the  bill. 
The  letter  to  Mr.  Baker  is  also  set  out,  in  which  he  offers  the 
sum  of  £2,000  for  the  interest  of  the  company  in  the  prem- 
ises. Then,  "on  the  17th  of  July,  1874,  Mr.  Phipps,  as 
such  agent  as  aforesaid,  saw  Messrs.  Combe  &  Wainwright, 
the  company's  solicitors,  on  the  subject  of  the  proposed  pur- 
chase, and  was  informed  by  them  that  the  company  would 
sell  the  premises  for  the  sum  of  £2,600,"  which  is  the  very 
price  which  the  bill  states  they  had  fixed  as  the  reserve 
price  at  the  auction.     On  the  same  day  Mr.  Phipps,  on  the 

fjaintiffs  behalf,  wrote  to  Messrs.  Combe  &  Wamwright  a 
etter  dated  the  17th  day  of  July,  1874,  in  which  the  oner  is 
accepted  by  Mr.  Phipps.  Here  are  the  owners  of  the  prop- 
erty desirous  of  selling  it  for  £2,500;  and  the  proposed 
purchaser  now  says,  "  I  will  take  your  own  terms.  I  will 
become  the  purchaser  at  the  price  you  demand  for  it, 
422]  namely,  £2,500."  Then,  '*on  the  *18th  of  July, 
1874,"  Combe  &  Wainwright,  who  are  the  solicitors  of  the 
company,  and  who  must  be  presumed  to  know  something 
about  the  interest  of  the  company  and  their  wishes,  sent  to 
Mr.  Phipps  an  agreement,  to  be  signed  by  him  on  behalf  of 
the  plaintiff.  Could  I  suppose  that  Messrs.  Combe  &  Wain- 
wright would  have  prepared  an  agreement  to  be  signed  on 
behalf  of  the  plaintiff  unless  they  knew  perfectly  well  that 
f  their  employers,  the  company,  were  desirous  of  selling  the 
property  ?  This  agreement  was  partly  printed  on  and  partly 
written  on  the  back  of  the  particulars  and  conditions  of  sale 
which  had  been  prepared  for  the  aforesaid  attempted  sale 
by  auction,  such  particulars  and  conditions  of  sale  and 
agreement  constituting  an  entire  document.  This  document 
states  the  particulars  and  conditions  of  sale  of  the  leasehold 
interest  or  the  vendors  in  the  property,  which  is  fully 
described ;  and  there  are  various  conditions  stated,  amongjst 
others  the  fourth,  providing  that  the  vendors  should,  within 
seven  days,  deliver  to  the  purchaser  or  his  solicitor  an  ab- 
stract of  title  to  the  property,  which  was  to  comprise  an 
agreement  made  between  Lionel  Lawson  and  Julius  Beer  of 
the  one  part,  and  the  London  and  Paris  Hotel  Companjr, 
Limited,  of  the  other  part.  Then  there  is  an  allegation  in 
this  bill,  which  is  admitted  by  the  demurrer  to  be  true,  that 
"the  term  'vendors,'  wherever  used  in  the  said  particulars 
and  conditions,  is  intended  to  refer  to  the  company,  who 
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were  in  fact  the  vendors  of  the  saidpremises " — that  is,  the 
defendants,  the  London  and  Paris  Hotel  Company.  There- 
fore I  must  read  it  thus  :  '*made  the  1st  day  of  September, 
1873,  between  Lionel  Lawson  and  Julius  Beer  of  the  one  part, 
and  the  London  and  Paris  Hotel  Company,  Limited,  who 
were  the  vendors,  of  the  other  part. ' '  The  word  ' '  vendors, ' ' 
by  the  admission,  where  it  is  necessary  to  read  it  so,  meant 
that  the  London  and  Paris  Hotel  Company  were  the  ven- 
dors. The  parties  having  agreed  that  one  would  give,  and 
the  other  accept,  £2,500  for  the  purchase  and  sale  of  the 
property,  an  agreement  was  come  to  to  purchase  the  prop- 
erty in  accordance  with  and  subject  to  the  foregoing  par- 
ticulars and  conditions  of  sale,  so  far  as  such  conditions  are 
applicable  to  a  sale  by  private  contract. 

Now,  the  law  is  thoroughly  well  settled,  that,  in  accord- 
ance with  *the  Statute  of  Frauds,  all  you  want  to  [423 
constitute  a  binding  contract  is  a  memorandum  of  the  terms 
of  the  contract,  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  au- 
thorized. Mutuality  is  not  necessary.  If  the  vendor  signs, 
he  is  bound,  although  the  purchaser  has  not  signed  any- 
thing; and  if  the  purchaser  signs,  he  is  bound,  although 
the  vendor  has  not  signed  anything.  In  this  case  there  is 
no  doubt  whatever  that  Mr.  Phipps,  as  the  agent  of  the 
plaintiff,  would  have  been  bound  by  this  contract,  although 
the  vendors  had  done  nothing  to  bind  themselves.  In  that 
state  of  things  "Mr.  Phipps  wrote  into  the  said  agreement 
his  name  and  address,  and  signed  his  own  name  thereto. 
In  this  he  acted,  as  he  had  done  throughout,  to  the  full 
knowledge  of  the  company,  as  the  agent  of  the  plaintiff.'' 
Then  "Mr.  Phipps  at  once  forwarded  the  agreement  thus 
filled  up  and  signed  to  Messrs.  Combe  &  Wainwright  on  be- 
half of  the  company,  and  they,  on  the  20th  of  July,  1874, 
acknowledged  its  receipt  as  follows:  "We  have  received 
agreement  signed  by  you,  and  will  forward  you  one  signed 
on  behalf  of  the  company  before  handing  over  the  one 
signed  by  you.' "  Can  anything  be  more  clear?  It  is  a 
distinct  continuance  of  the  desire  of  the  company  to  sell 
the  property  at  the  price  of  £2,500.  Then,  "on  the  same 
20th  July  Messrs.  Combe  &  Wainwright  wrote  to  the 
plaintiff  a  further  letter,  stating  that  they  had  seen  the 
the  secretary  of  the  company,  and  had  gone  into  this  mat- 
ter with  him,  and  he  thought  they  should  see  Mr.  Phipps 
again  upon  a  question  as  to  the  staircase."  It  is  of  no  con- 
sequence what  that  question  was,  for  the  bill  states,  "On 
consideration  the  question  of  the  staircase  did  not  appear 
15  Eng.  Rep.  63 
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to  the  plaintiff  so  to  affect  him  as  to  render  necessary  any 
delay  m  executing  the  contmct,  and  Messrs.  Combe  & 
Wainwright  having  been  informed  of  this,  handed  Mr. 
Phipps,  as  his  agent,  an  agreement  in  the  form  above  set 
out,  and  also  written  on  the  back  of  such  particulars  and 
conditions  of  sale  as  aforesaid,  and  signed  on  behalf  of  the 
company  by  Mr.  Baker,  the  secretary,  who  was  their  au- 
thorized agent."  Therefore  the  allegation  in  the  bill  is  that 
a  copy  of  the  contract  was  handed  to  the  plaintiff  signed 
by  Mr.  Baker,  the  secretary  of  the  company,  who  was  their 
424]  authorized  *agent.  Now,  what  was  he  their  author- 
ized agent  for  ?  What  was  the  kind  of  negotiation  that  was 
going  on  ?  What  was  it  they  wanted  to  carry  into  effect  ?  A 
contract  by  which  one  bougnt  and  the  other  sold  this  prop- 
erty in  St.  James's  Street.  Therefore  I  am  of  opinion, 
when  it  says  it  was  signed  '*  by  Mr.  Baker,  the  secretary, 
who  was  their  authorized  agent,"  that  that  means  their  au- 
thorized agent  in  the  only  matter  referred  to  in  this  bill — 
their  authorized  agent  to  sign  that  contract  to  bind  the  com- 
pany to  do  that  which  they  were  desirous  of  doing,  namely, 
to  sell  this  property  for  £2,500.  The  signature  was  in  the 
following  form:  '*A.  Martin  Baker,  Secretary — For  the 
London  and  Paris  Hotel  Company,  Limited,"  who  are  ad- 
mitted by  this  demurrer  to  be  the  vendors  of  the  property. 
It  was  therefore  a  contract  unquestionably  signed  by  the 
plaintiff,  that  is,  signed  by  his  agent  lawfully  authorized ; 
and  here  is  an  allegation  of  a  contract  signed  by  the  ven- 
dors, or  by  Mr.  Baker,  on  their  behalf,  duly  authorized ; 
because  I  must  assume  he  could  not  be  their  agent  unless 
he  was  duly  authorized.  He  is  the  secretary,  and  he  signs 
it  ''for  the  London  and  Paris  Hotel  Company,  Ijimited." 
Having  been  perfectly  aware  that  a  contract  had  been 
signed,  they  now  proceed  to  carry  this  contract  into  effect, 
and  ''on  the  6th  of  August,  1874,  the  abstract  of  title  was 
forwarded  by  Messrs.  Combe  &  Wainwright  to  Messrs. 
Freshfields  &  Williams,  the  plaintiff's  solicitors,  for  peru- 
sal." Here,  again,  therefore,  the  vendors,  having  intended 
to  sell,  having,  in  the  manner  I  have  pointed  out,  bound 
themselves  to  sell,  proceed  to  carry  the  contract  into  effect, 
doing  the  very  first  act  necessary,  namely,  delivering  an 
abstract  of  title  by  the  duly  authorized  solicitors  oi  the 
company,  who  by  this  demurrer  are  admitted  to  be  so,  and 
acting  in  that  and  in  no  other  capacity.  A  difficulty  was 
then  raised  as  to  a  mortgage  for  £3,000,  to  which  the  prop- 
erty was  subject,  to  the  Alliance  Bank,  and  arrangements 
were  made  with  the  mortgagees,  who  consented  to  join  in 
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the  assignment.  After  some  delay  occasioned  by  the  com- 
pany, the  title  was  accepted,  and  the  assignment  was  pre- 
pared and  approved,  and  the  Alliance  Bank,  as  well  as  the 
company  and  the  plaintiflF,  was  ready  to  execnte  the  same. 
On  tne  12th  of  January,  1876,  the  assignment  was  engrossed 
and  forwarded  to  Messrs.  *Combe  &  Wainwright  for  [425 
execution.  But  on  the  15th  of  January,  ISTC,  the  plaintiflE 
received  an  intimation  through  his  solicitors  from  Messrs. 
Combe  &  Wainwright  that  a  petition  for  winding  up  the 
company  was  pending,  but  they  hoped  that  it  would  shortly 
be  dismissed.  Then  everything  was  ready  for  completion, 
the  assignment  was  engrossed,  and  on  the  12th  of  March  I 
made  an  order  to  wind  up  the  company.  If  there  were  a 
valid  and  subsisting  contract  when  the  order  to  wind  up 
was  made,  that  order  could  not  in  any  way  have  interfered 
with  such  a  contract ;  and,  upon  the  allegation  of  the  bill, 
I  am  bound  to  assume,  as  the  parties  desired  to  sell,  so  they 
had  sold,  and  by  their  duly  authorized  agent  had  signed  a 
contract  for  sale,  which,  for  the  present  purpose,  I  must  as- 
sume to  be  binding  upon  them.  Then  it  is  alleged,  which 
is  not  unimportant,  *'the  contract  was  in  all  respects  fair 
and  reasonaole,  and  not  only  was  it  expressly  approved  as 
aforesaid,  but  the  price  agreed  to  be  given  by  the  plaintiff, 
viz.,  £2,500,  was  that  fixed  as  the  reserve  price  on  the  sale 
by  auction."  The  contract,  therefore,  according  to  the  al- 
legations of  this  bill,  was  deliberately  entered  into,  by 
which,  upon  the  allegations  of  the  bUl,  the  full  and  fair 
price  demanded  for  the  property  was  given  by  the  pur- 
chaser, and  I  cannot  say  that  I  think  the  official  liquidator 
has  exercised  a  sound  discretion  by  in  any  way  entering 
into  litigation  upon  this  subject;  and  if  the  matter  had 
been  brought  before  me  personallv,  I  certainly  should  not 
have  allowed  him  to  do  so,  thereby  wasting  the  assets  of 
the  company  and  wasting  the  time  of  the  court.  All  I  can 
say  is,  that  upon  the  allegations  of  the  bill,  if  I  had  much 
more  doubt  tnan  I  have,  it  is  not  a  case  in  which  I  should 
have  allowed  the  demurrer.  When  a  bill  is  brought  for 
specific  performance  of  a  contract  as  to  a  thing  of  so  much 
importance  as  this  is,  if  there  were  any  doubt  as  to  whether 
the  purchaser  can  or  cannot  make  out  his  title  to  the  con- 
tract he  ought  to  be  allowed  to  endeavor  to  do  so  by  going 
into  evidence  and  amending  his  bill  if  he  can,  and  I  should 
do  very  wrong  if  I  allowed  the  demurrer,  which  would  at 
once  put  an  end  to  the  chance  of  the  plaintiflF  showing  by 
evidence  his  title  in  this  suit.  If  the  defendants  can  snow 
that  there  has  been  any  want  of  compliance  with  the  requi- 
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426]  sitions  of  the  Companies  Act,  or  *anything  of  that 
kind,  that  will  be  perfectly  open  to  them  upon  their  an- 
swer, and  upon  evidence  to  be  gone  into. 

Now,  it  is  said  that  this*  contract  was  not  signed  in  such  a 
manner  as  to  bind  the  company.  I  think  that  is  answered 
by  referring  to  the  37th  section,  sub-sect.  2,  of  the  act  of 
1867,  whicn  provides:  "Any  contract  which  if  made  be- 
tween private  persons  would  be  by  law  required  to  be  in 
writing  and  signed  by  the  parties  to  be  charged  therewith, 
may  be  made  on  behalf  of  the  company  in  writing,  signed 
by  any  person  acting  under  the  express  or  implied  author- 
ity of  the  company."  Supposing  this  company,  while  it 
was  a  going  company,  put  this  property  up,  as-  it  did,  for 
auction,  on  the  14th  of  April  last,  and  supposing  the  auc- 
tioneer signed  '*For  the  London  and  Paris  Hotel  Company, 
Limited,"  could  it  have  been  gravely  argued  that,  the  Lon- 
don and  Paris  Hotel  Company  having  ordered  this  property 
to  be  sold  by  auction,  having  employed  an  auctioneer,  who 
thereby  becomes  their  agent,  and  who  in  the  usual  course 
of  business  signs  for  the  London  and  Paris  Hotel  Company, 
that  would  not  be  a  valid  contract  ?  It  would* clearly  be  so 
by  this  section,  because  it  would  be  made  by  a  person  act- 
ing under  their  express  or  implied  authority ;  and  although 
the  authority  may  not  be  express,  it  is  an  implied  authority 
to  the  auctioneer  to  sign  the  contract  on  behalf  of  the  ven- 
dor, or  owner  of  the  property  which  is  sold  by  auction. 

A  point  has  been  gone  into  which  I  think  it  is  not  neces- 
sary to  give  any  decision  upon.  It  is  not  called  for  by  this 
case ;  but  as  the  question  has  been  raised  before  me,  I  think 
it  right  to  say  that  I  entertain  no  doubt  whatever,  if  prop- 
erty, according  to  usage,  is  put  up  to  be  sold  by  auction, 
ana,  according  to  usage,  the  particulars  of  sale  are  per- 
fectly silent  as  to  who  is  the  owner  or  proprietor  of  the 
estate,  and  the  property  is  put  up  by  the  auctioneer  and 
sold,  and  the  contract  is  signed  by  the  auctioneer  on  behalf 
of  the  owner  or  proprietor,  that  every  such  contract  is  a 
good  contract ;  .and  I  think  it  is  of  the  greatest  importance 
that  the  public  should  be  under  ijo  misapprehension  what- 
ever as  to  the  validity  of  contracts  entered  into  under  such 
circumstances.  I  do  not  believe  that  there  is  one  sale  in  a 
hundred  in  which  the  name  of  the  owner  or  proprietor  is 
427]  ^mentioned  in  the  particulars  of  sale.  It  is,  *'The 
auctioneers  are  instructed  by  the  proprietor  or  owner  to 
offer  the  property  for  sale  ;"  and  when  it  has  been  sold  by 
auction,  the  auctioneer  sells  it  on  behalf  of  the  proprietor, 
and  he  may  put  the  name  more  particularly  afterwards. 
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He  puts  the  property  up  to  auction  as  sold  on  behalf  of  the 
proprietor,  and  it  is  sufficient  if  the  proprietor's  name  is 
disclosed,  in  case  of  a  dispute  arising  between  the  parties, 
when  a  bill  is  filed  for  specific  performance. 

Upon  all  these  grounds  I  am  of  opinion  that  this  demurrer 
must  be  overruled. 

Solicitors  for  the  bill :    Messrs.  Freshfields  <fe  Willia/ms. 
Solicitors  for  the  official  liquidator :    Messrs.  CarTy  Ban- 
nister^  Davidson  &  Morriss. 


See  12  Eng.  Rep.,  572. 

The  signature  of  an  auctioneer  to 
the  terms  of  sale  containing  the  neces- 
sary statements  of  the  terms  of  a  sale 
made  by  such  auctioneer,  ai  the  time  of 
sale,  is  sufficient,  under  the  statute  of 
frauds,  to  bind  the  seller  and  the 
purchaser :  Tallmaii  v,  Franklin,  14 
N.  Y.,  584;  Butler  v.  Thompson,  92 
U.  S.  Rep.,  412  ;  First  Baptist  Church 
«.  Bigelow,  16  Wend.,  28 ;  Whart.  on 
Agency,  g  655  et  seq. ,  Browne  on  Stat. 
Frauds,  |  869 ;  Ck)les  v.  Browne,  10 
Paige,  526;  Bleecker  v.  Franklin,  2 
£.  D.  Smith,  93. 

Otherwise,  if  not  made  till  after*  the 
time  of  sale:  Hicks  v,  Whitmore,  12 
Wend.,  548  ;  Qoelet©.  Cowdry,  1  Duer, 
132. 

A  memorandum  by  the  clerk  of  the 
auctioneer  not  present  at  the  sale  is 
insufficient :  McQuade  v,  Warren,  12 
N.  Y.  Leg.  Obs.,250. 

otherwise,  if  he  were  present  at  the 
sale  and  then  made  the  memorandum  : 
Clarkson  v.  Noble,  2  Upper  Can.  Q.  B., 
361 ;  Bird  v.  Boulter,  1  Nev.  A  Man., 
813  ;  Crooks  «.  Davis,  6  Grant's  (U.C.) 
Chy.,  317;  Price  f>.  Dusin,  56  Barb., 
647  ;  Browne  on  Stat.  Frauds,  §  369. 

But  an  entry  by  the  auctioneer  or  his 
clerk  without  signature  will  be  insuffi- 
cient :  Thomas  t>.  Ross,  19  U.  C.  Q.  B., 
370  ;  Bailey  v.  Ogden,  3  Johns..  399. 

A  mere  entry  of  the  terms  of  sale  by 
the  clerk  of  an  auctioneer,  though  as- 
sented to  by  the  purchaser,  is  not  suffi- 


cient :  Johnson  v.  Mulry,  4  Rob.,  401. 
See  Browne  on  Stat.  Frauds,  g  369. 

When  the  auctioneer  is  one  of  the 
parties  to  the  sale,  his  memorandum 
of  the  terms  of  sale  will  not  bind  the 
other :  Wingate  v.  Herschauer,  42 
Iowa,  506  ;  Bent  v.  Cobb,  9  Gray,  397. 

But  see  Browne  on  Statute  Frauds, 
§369. 

Where  a  broker  entered  the  terms  of 
sale  in  the  presence  of  both  parties : 
held  he  was  the  agent  of  both  parties 
to  sign  such  terms  of  sale  :  Durrell  v, 
Evans,  1  Hurl.  &  Colt.,  174 ;  Crooks  f>. 
Davis,  6  Grant's  (U.C.)  Chy.,  317 ;  Bro. 
on  Statute  of  Frauds,  g§  353,  353  a., 
369  ;  Sale  v.  Darragh,  2  Hilt.,  184. 

Upon  a  judicial  sale  by  a  master  or 
referee,  his  signature  to  a  memoran- 
dum of  the  terms  of  sale  is  sufficient 
to  bind  the  purchaser:  Hegeman  «. 
Johnson,  35  Barb.,  200;  BickneU  v. 
Byrnes,  23  How.,  486  ;  WiUets  v.  Van 
Alst.  26  How.,  325  ;  McCombu.  Wright, 
4  Johns.  Chy.,  659  ;  Nat.  Ins.  Coi  v. 
Loomis,  11  Paice,  431 ;  Browne  on 
Statute  Frauds,  §369. 

But  see  Wiltham  v.  Smith,  5  Grant's 
(U.C.)  Chy.,  203  ;  Mingay  «.  Corbett, 
14  U.  C.  Com.  PI.,  557;  Whart.  on 
Agency,  §  655  et  seq. ;  Wingate  «. 
Herschaure,  42  Iowa,  506. 

As  to  signature  by  a  sheriff,  see 
FlintofE  V,  Elmore,  18  Upper  Can,  Com. 
PI.,  274;  Clarkson  v.  Noble,  2  U.  C. 
Q.  B.,  861. 
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[Law  Reports,  20  Equity  Cases,  428.] 
V.C.B.,  Dec.  17,  19,  20,  1878;  June  1,  1876. 

428]  *Yardley  V.  Holland. 

[1869     Y.     12.] 

Old  WWr^Deme  by  Mortgagee  of  Mortgage  and  Trust  Estatett^Subsequent  Contrad 
by  Testator  for  PurcJuue  of  ike  Equity  of  Redemption — Revocation  of  Devise — 
Descent—Claim  of  Heir  barred  by  lapse  of  7\me— Statute  of  Limiiations  (8  cfe  4  WUL 
4,  c  27),  ss.  2,  17,  26. 

T.  W.,  in  1824,  became  mortgagee  in  fee  of  Blackacre.  The  form  of  the  convey- 
ance was  to  him  on  trust  to  sell,  and  out  of  the  proceeds  to  retain  the  debt,  and  pay 
the  surplus,  if  any,  to  the  mortgagor.  In  February,  1826,  T.  W.  made  his  will, 
whereby  he  devised  all  his  real  estate  (except  mortgage  and  trust  estates)  and  all 
his  persona]  estate  to  trustees,  upon  trust  for  Y.  and  H.  He  also  devised  to  the 
same  trustees  all  his  mortgage  estates  upon  trust,  on  payment  of  the  moneys  due,  to 
convey  the  same  to  the  person  who  should  be  entitled  to  the  equity  of  reaemptian ; 
and  directed  the  moneys  to  form  part  of  his  personal  estate.*  In  March,  1826,  the 
mortgagor  of  Blackacre  became  bankrupt;  and  in  June,  1826,  T.  W.  contracted  with 
.  the  assignees  in  bankruptcy  for  the  purchase  of  the  equity  of  redemption.  The  pur- 
chase-money was  paid  by  T.  W.,  but  no  conveyance  from  the  assignees  was  ever 
executed.  In  October,  1826,  T.  W.  died,  leaving  Y.  and  C.  his  co-heirs.  C.  by  deed 
renounced  to  the  trustees  of  the  will  all  claim  under  the  contract  of  June,  1826.  The 
trustees  imder  the  will  entered  into  receipt  of  the  rents  of  Blackacre,  and  adminis- 
tered the  same  as  part  of  the  testator's  estate  until  1869. 

Y.  then  claimed  the  right  to  a  conveyance  of  one  moiety  of  Blackacre  as  co-heir 
of  T.  W.  : 

Held,  that  the  purchase  of  the  equity  of  redemption  by  the  testator  revoked  the 
devise  by  his  will,  not  only  of  the  beneficial  interest  but  of  the  legal  estate  in  the 
mortgaged  property ;  that  no  dry  legal  estate  in  Blackacre  was  remaining  in  the 
trustees  of  the  will  at  tiie  testator's  death ;  that  the  mortgage  estate  had  by  the 
contract  ceased  to  be  a  mortgage,  and  had  become  a  new  absolute  interest ;  and  that 
Blackacre  was  undisposed  of  oy  the  will : 

Held,  further,  that  the  claim  of  Y.,  as  co-heir,  against  the  trustees  had  become 
barred  by  the  Statute  of  Limitations. 

Motion  for  decree.  • 

By  indentures  of  lease  and  release,  dated  the  29tli  and 
30tli  of  March,  1824,  a  freehold  estate  called  the  Bencliffe 
estate,  in  the  parish  of  Eccles,  Lancashire,  was  conveyed  by 
way  of  mortgage  to  secure  the  repayment  to  Thomas  Wat- 
kins,  his  executors,  administrators,  and  assigns,  of  a  sum 
429]  of  £9,000  and  interest.  The  form  of  *the  conveyance 
was,  to  Thomas  Watkins,  his  heirs  and  assigns,  upon  trust 
that  he,  or  they,  on  his  or  their  own  proper  authority,  and 
without  any  consent  or  concurrence  of  the  mortgagor,  David 
Bentley,  his  heirs  or  assigns,  should  at  any  time  thereafter 
sell  the  estate,  and  out  of  the  proceeds  retain  the  mortgage 
debt  and  pay  the  surplus,  if  any,  to  David  Bentley,  his 
executors,  administrators,  or  assigns ;  and  Thomas  Watkins 
covenanted  that  he  would  not  sell  without  giving  Bentley, 
his  heirs  or  assigns,  six  months'  notice. 


Vol.  XX.]  EQUITY  CASES.  428 

V.CB.  Yardley  v.  Holland.  1873 

By  another  indenture,  dated  the  30th  of  September,  1824, 
the  same  hereditaments  were  farther  charged  with  the  re- 
payment to  Thomas  Watkins,  his  executors,  administrators, 
and  assigns,  of  the  sum  of  £],O0O^and  interest. 

In  May,  1825,  Thomas  Watkins  gave  notice  to  the  mort- 
gagor of  his  intention  to  sell  under  the  deed ;  but  no  sale 
took  place. 

Thomas  Watkins,  on  the  3d  of  February,  1826,  made  his 
will,  whereby  he  devised  all  his  lands,  tenements,  and  here- 
ditaments in  Great  Britain,  ''except  mortgage  and  trust 
estates,"  to  three  trustees  (whom  he  also  appointed  execu- 
tors), their  heirs,  executors,  administrators,  and  assigns, 
upon  trust  to  sell  and  dispose  of  the  proceeds  as  was  there- 
inafter declared  of  his  personal  estate.  He  then  gave  and 
devised  to  the  same  trustees  all  and  every  the  hereditaments 
whatsoever  whereof  he  was  seised  as  mortgagee  for  any 
estate  of  freehold,  or  in  trust  for  any  person  or  persons 
whomsoever,  and  all  his  estate  and  interest  therein,  upon 
trust,  on  payment  to  them  of  such  moneys  as  should  be 
due  in  respect  of  the  same  premises  so  in  mortgage,  to  con- 
vey the  hereditaments  of  which  he  was  so  seised  as  mort- 
gagee to  the  use  of  the  several  persons  who,  at  the  time  of 
making  such  payment,  should  be  entitled  to  the  equity  of 
redemption  in  the  said  mortgaged  premises ;  but  he  directed 
that  the  moneys  which  should  be  so  received  should  be  ap- 
plied for  the  purposes  by  his  will  directed  concerning  his 
personal  estate.  After  giving  various  legacies  he  gave  and 
bequeathed  the  residue  of  his  personal  estate  and  effects 
and  the  moneys  to  arise  from  the  sales  thereinbefore  directed 
to  be  made  of  his  real  estate,  to  the  same  three  trustees, 
their  executors,  administrators,  and  assigns,  upon  trust  that 
they  should  invest,  and  stand  possessed  of  one-third  of  the 
same  for  the  benefit  of  testator's  nephew,  Thomas  Watkins 
Yardley,  for  life,  and  after  his  death  for  *his  issue  as  [430 
therein  mentioned ;  and  should  stand  possessed  of  the  re- 
maining two- thirds  of  the  same,  upon  like  trusts,  for  the 
benefit  of  his  nephews,  John  Yardley  and  Greorge  Watkins 
Yardley,  for  their  respective  lives,  and  after  their  respective 
deaths,  for  their  issue  respectively ;  and  if  either  of  the  three 
nephews  should  die,  not  having  had  a  child  who  should 
attain  twenty-one,  or  die  under  that  age  leaving  issue,  the 
part  or  share  of  such  nephew  was  to  fall  into  the  residue  of 
the  personal  estate. 

In  March,  1826,  David  Bentley  with  his  then  partner, 
James  Fogg,  became  bankrupt ;  and  by  a  memorandum  or 
agreement  in  writing,  dated  the  6th  of  June,  1820,  the  par- 


424  EQUITY  CASES.  [L.  R 

1878  Yardley  v.  Holland  V.C.B. 

ties  thereto  of  the  first  part,  being  the  assignees  in  bank- 
ruptcy, claiming  to  be  entitled  to  the  equity  of  redemption 
in  the  Bencliffe  estate,  for  their  heirs,  executors,  and  admin- 
istrators, agreed  with  Thomas  Watkins,  his  heirs,  executors, 
administrators,  and  assigns,  that  they,  their  heirs,  executors, 
and  administrators,  would  at  any  time  thereafter,  at  the 
request  and  costs  of  Thomas  Watkins,  his  heirs  or  assigns, 
release  to  him,  his  heirs  or  assigns,  all  the  right  or  equity 
of  redemption,  if  any,  which  they,  or  such  assignees  as 
aforesaid,  had  or  claimed  to  have  in  the  Bencliffe  estate; 
and  in  consideration  thereof  Thomas  Watkins  thereby  un- 
dertook to  pay  to  the  parties  of  the  first  part  the  sum  of 
£200  as  the  purchase-money  of  the  said  equity  of  redemp- 
tion. 

The  sum  of  £200  was  paid  by  the  testator,  who  between 
May  and  August,  1826,  entered  into  possession  of  the  Ben- 
cline  estate,  all  but  the  mansion  house  and  grounds ;  and 
continued  in  such  possession  until  his  death. 

No  legal  conveyance  of  the  equity  of  redemption  was  ever 
made  by  the  assignees  in  bankruptcy  to  Thomas  Watkins, 
his  heirs  or  assigns ;  and  it  did  not  appear  that  any  convey- 
ance by  enrolled  bargain  and  sale  was  ever  made  by  the 
Commissioners  in  Bankruptcy  to  the  assignees,  as  required 
by  the  6  Greo.  4,  c.  16,  the  statute  then  in  force. 

On  the  4th  of  October,  1826,  Thomas  Watkins,  the  testa- 
tor, died,  leaving  his  sister  Sarah  Court,  widow,  and  his 
nephew  Thomas  W  atkins  Yardley,  his  co-heirs  at  law. 

After  the  testator's  death,  the  trustees  of  the  will  paid  a 
further  sum  of  £315  to  David  Bentley,  who,  it  appeared 
431]  from  the  evidence,  *had  until  then  retained  posses- 
sion of  the  mansion  in  satisfaction  of  some  demand  which 
he  made,  as  he  stated,  "for  my  services  and  expenses  at 
Bencliffe  and  Manchester,"  and  who  thereupon  gave  up 
the  entire  possession  to  the  trustees,  and  it  was  not  disputed 
that  ever  since  May,  1827,  the  trustees  of  the  will  had  con- 
tinued in  uninterrupted  possession  of  the  Bencliffe  estate, 
and  that  they  had  dealt  with  and  administered  the  rents 
and  profits  of  it  according  to  the  trusts  of  the  will. 

By  an  indenture  dated  the  31st  of  December,  1827,  and 
expressed  to  be  made  between  Sarah  Court,  described  aa 
"only  sister  and  heiress-at-law "  of  Thomas  Watkins,  of 
the  one  part,  and  the  then  trustees  of  the  will  of  the  other 
part,  after  reciting  the  above  mortgage  and  further  charge, 
the  will,  the  agreement  for  purchase,  and  the  death  of  tlie 
testator,  that  no  conveyance  of  the  equity  of  redemption 
had  been  made,  "nor  has  the  said  agreement  in  any  man- 
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ner  been  carried  into  effect  so  far  as  regards  the  eqnity  of 
redemption  of  and  in  the  same  several  nereditaments  and 
premises,"  and  that  ''doubts  and  difficulties  have  arisen 
respecting  the  title  of"  the  assignees  "  to  the  said  equity  of 
redemption  .  .  .  and  as  to  their  right  to  make  and  enter 
into"  the  agreement  of  the  6th  of  June,  1826,  and  that 
''doubts  have  also  arisen  as  to  the  effect  of  .the  same  agree- 
ment with  respect  to  the  estate  and  effects  of  the  said  Thomas 
Watkins  deceased,"  and  that,  in  order  to  remove  and  do 
away  with  such  doubts  and  difficulties,  and  to  obviate  the 
necessity  of  a  suit  which  the  trustees  were  about  to  com- 
mence against  the  assignees,  it  had  been  agreed  "that  the 
same  agreement  shall  be  rescinded  and  entirely  done  away 
with  as  fully  and  effectually  as  if  the  same  had  never  been 
made  or  entered  into,"  it  was  witnessed  that  in  pursuance 
and  performance  of  the  then  present  agreement,  and  in  con- 
sideration of  £200  paid  by  the  trustees  to  Sarah  Court,  she 
thereby  testified  and  declared  that  the  agreement  of  the  6th 
of  June,  1826,  should,  so  far  as  the  same  related  to  her,  her 
heirs,  executors,  or  administrators,  be  rescinded  and  thence- 
forth rendered  null  and  void  to  all  intents  and  purposes, 
and  she  thereby  constituted  the  trustees  her  attorneys  to 
execute  all  deeds  and  other  acts  necessary  for  rescinding 
the  same. 

In  July,  1832,  Greorge  Watkins  Yardley,  one  of  the  tes- 
tator's *nephew8,  died  without  issue,  and  upon  that  [432 
event  the  shares  of  the  two  other  nephews,  Thomas  Watkins 
Yardlej  and  John  Yardley,  and  tneir  respective  issue,  in 
the  residuai^y  estate,  became  moieties  instead  of  thirds. 

On  the  12th  of  December,  1834,  Mrs.  Court  died. 

On  the  9th  of  December,  1840,  Thomas  Watkins  Yardley 
died,  intestate  as  to  real  estate,  other  than  mortgage  and 
trust  estates,  leaving  as  his  only  issue  one  daughter,  his 
heiress-at-law,  Ann  Watkins  Yardley,  who  in  October, 
1863,  married  William  Holland.  Previous  to  her  marriage 
a  settlement  was  executed,  by  which  all  her  estate  and  in- 
terest under  the  will  of  Thomas  Watkins  were  assigned  to 
William  Allen,  Richard  Leigh  Holland,  and  Frederick 
Richard  Marshall,  as  trustees. 

In  April,  1867,  John  Yardley,  the  other  nephew  of  the 
testator  died,  leaving  five  infant  children. 

On  the  24th  of  August,  1869,  the  original  bill  was  filed  by 
the  infant  children  of  John  Yardley,  against  Mr.  and  Mrs. 
Holland  and  their  trustees,  Allen,  Ilolland  and  Marshall, 
and  the  then  trustees  of  the  testator's  will,  praying  for  ad- 
ministration. 

15  Eng.  Rep.  54 
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The  answer  of  the  trustees  of  Mr.  and  Mrs.  Holland's  set- 
tlement, filed  in  January,  1870,  stated  that  they  were  in 
April,  1869,  advised  to  institute  inquiries,  which  resulted  in 
their  discovering  that  the  Bencliffe  estate  was  an  estate  on 
which  the  testator  had  at  the  date  of  his  will  a  mortgage 
only. 

On  the  9th  of  September,  1871,  the  defendant,  Ann  Wat- 
kins  Holland,  died. 

On  the  28th  of  October,  1871,  the  defendants,  William 
Holland  and  the  trustees  of  his  marriage  settlement,  filed 
another  (voluntary)  answer,  in  which  they  submitted  that 
by  reason  of  the  purchase  in  June,  1826,  by  the  testator  of 
the  equity  of  redemption,  although  there  was  no  convey- 
ance, there  was  no  mortgage  existing  at  the  death  of  the 
testator,  and  that  the  equitable  title,  and  the  right  to  call 
for  the  legal  title  of  the  fiencliffe  estate  descended  to  his  co- 
heirs-at-law.  On  this  ground  the  trustees  of  the  settlement 
claimed  one  moiety  of  the  estate. 

They  also  submitted  that  the  deed  of  the  31st  of  Decern 
ber,  1827,  operated  as  a  relinquishment  by  Sarah  Court  to 
the  trustees,  in  favor  of  the  beneficiaries  under  the  will,  of 
433]  her  moiety  in  the  ^estate ;  and  that  the  title  of  the 
beneficiaries  had  become  absolute  by  lapse  of  time  against 
Sarah  Court  and  her  heirs.  On  this  ground  the  trustees  of 
the  settlement  claimed  one  moiety  of  tne  other  moiety  of  the 
6state 

On  the  22d  of  February,  1872,  the  bill  was  ifinally  re- 
amended,  and  as  thus  re-amended  was  filed  by  the  same 
plaintiffs  against  William  Holland,  his  children  and  his 
settlement  trustees,  the  present  trustees  of  the  will,  and  the 

S resent  personal  representatives  of  the  testator,  stating  that 
ifliculties  had  arisen  and  were  pending  with  regard  to  the 
testator's  unsold  real  estate,  and  in  particular  with  regard 
to  the  Bencliffe  estate,  as  to  which  claims,  adverse  to  the 
title  under  the  will,  had  been  set  up  by  the  first  defendants ; 
but  which  claims,  if  they  ever  had  any  foundation  (which 
the  plaintiffs  did  not  admit),  were  barred  by  the  possession 
for  upwards  of  forty  jears  of  the  trustees  of  the  will,  and 
by  the  Statute  of  Limitations ;  and  praying  for  administra- 
tion so  far  as  the  trusts  remained  to  be  preformed,  and  that 
the  rights  and  interests  of  all  parties  in  the  unsold  real 
estate,  including  the  Bencliffe  estate,  might  be  ascertained 
and  declared. 

1873.  Dec.  17,  Mr.  Kay,  Q.C.,  and  Mr.  Townsend,  for 
the  plaintiffs:  From  the  year  1826  until  1869,  when  this 
claim  by  the  defendants  was  first  made,  this  property'  has 
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always  been  treated  as  real  estate.  If  it  was  not  real  estate, 
if  it  was  merely  property  on  which  the  testator  advanced 
money,  and  got  a  conveyance  to  himself  as  mortgagee,  it 
would  then  pass  as  part  of  his  residue.  If,  on  the  other 
hand,  it  became  real  estate  after  the  date  of  the  will  by 
reason  of  his  having  purchased  the  equity  of  redemption, 
we  then  say  that  the  right  of  the  heir-at-law  has  been  barred 
by  the  statute.  How  can  it  be  said  that  the  trustees  of  the 
will  were  trustees  for  the  heir  ?  They  were  trustees  onlj 
for  the  mortgagor.  From  the  accounts  it  appears  that  this 
property  has  always  been  treated  as  if  it  had  passed  by 
the  will. 

By  sect.  2  of  the  Statute  of  Limitations  (3  &  4  Will.  4, 
c.  27),  no  land  can  be  recovered  but  within  twenty  years 
after  the  right  of  action  has  accrued  ;  and  forty  years  is  by 
sect.  17  an  absolute  bar. 

*If  the  devisees  of  the  will  were  trustees  for  the  heir,  [434 
at  least  they  were  only  constructive,  not  express,  trustees ; 
and  sect.  25  is  excluded.  Under  the  27th  section  acquies- 
cence for  forty  years  is  a  bar  against  an  heir  setting  up  a 
case  even  of  constructive  trust.  In  this  instance  the  heirs 
might  have  claimed  the  legal  estate  at  the  testator's  death. 
The  only  express  trust  was  to  convey  to  the  persons  who 
were  entitled  to  the  ec[aity  of  redemption.  At  the  testator's 
death  no  one  was  entitled  to  redeem. 

Another  view  is,  that^the  testator  himself  by  this  purchase 
extinguished  his  equity  of  redemption,  and  converted  his 
eq^uitable  interest  into  absolute  ownership.  He  became 
seised  absolutely.  The  only  way  by  which  anything  could 
have  passed  was  by  the  devise  of  mortgage  and  trust  estates. 
But,  in  truth,  nothing  passed  by  that  devise.  By  the  pur- 
chase of  the  equity  of  redemption,  the  devise  of  this  estate 
as  a  mortgage  or  trust  estate  was  revoked.  The  purchase 
of  the  equity  operated  as  a  new  purchase  of  the  land :  Bryd- 
is  V.  Jutbchess  of  Chandos  (') ;  Rawlins  v.  Burgisi^) ;  Cas- 
orne  v.  Scarf  e  (') ;  Strode  v.  Lady  Falkland  (*). 

Assuming  then,  as  we  contend,  that  nothing  with  regard 
to  this  estate  passed  by  the  will,  it  descended ;  and  as  the 
trustees  entered  in  1826  and  1827,  it  is  the  idlest  thing  to 
argue  that  the  right  of  the  heir  is  not  barred.  Even  if  the 
legal  estate  under  the  mortgage  deed  did  pass  to  the  trustees, 
they  held  that  legal  estate  as  part  of  the  testjitor's  geneml 
estate  against  everybody  claiming  against  the  will :    Bur- 

(')  2  Ves.,  417.  (')  1  Atk.,  603;  2  Jnc.  <fe  W.,  194. 

(»)  2  v.  &  B.,  882.  O  2  Vern.,  621  ;  3  Rep.  in  Ch.,  90. 
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roughs  v.  IP  OreigM  (*).  Their  possession  would  be  adverse 
to  the  co-heirs. 

Rightly  or  wrongly,  the  trustees  did,  as  a  fact,  treat  this 
as  part  of  the  general  estate.  If  their  possession  was  wrong- 
ful, it  Was  as  adverse  to  the  co-heirs  as  could  be  conceived. 

An  express  trust  can  only  arise  when  it  appears  on  the 
face  of  tne  instrument ;  not  merely  the  dry  legal  estate,  but 
the  beneficial  interest,  must  appear :  Salter  v.  Ga^anagh  (') ; 
Commissioners  of  Gharitabte  Donations  v.  Wyhrards  ('). 

Supposes  the  testator  had  expressly  devised  the  equity 
4351  of  ^redemption,  could  there  then  have  been  any  doubt 
that  the  devisee  would  by  this  time  have  been  barred  1 

That  a  deed  in  this  form  is  a  mortgage  within  the  28th 
section,  and  that  even  an  express  trust  will  be  barred  if  no 
surplus  seems  probable,  appears  from  Locking  v.  Parker  (*). 

Mr.  Eddis^  Q.C.,  and  Mr.  Bevir^  for  the  defendants,  the 
present  trustees  of  the  will. 

Mr.  Amphlett^  Q.C.,  and  Mr.  William  Pearson^  for  the 
first  defendants,  Mr.  Holland,  his  children,  and  the  trus- 
tees of  his  marriage  settlement :  We  claim  one  moiety  of 
this  estate,  not  under  the  will,  but  as  heir-at-law  of  the  tes- 
tator, and  we  ask,  not  for  a  sale,  but  for  a  conveyance  of 
this  moiety  to  us. 

Further,  we  say,  if  any  interest  in  this  estate  passed  by 
the  willp  as,  for  example,  Mrs.  Court's  moiety,  to  one  moiety 
of  that  interest  we  are  also  entitled. 

We  do  not  dispute  the  validity  of  the  agreement  for  pur- 
chase of  the  equity  of  redemption.  But  we  say,  wlien  the 
will  was  made,  the  testator  was  mortgagee  in  fee ;  he  devised 
this  mortgaged  estate  upon  ordinary  trusts,  and  if  nothing 
more  had  happened  the  mortgage-money  when  realized 
would  have  been  disposed  of  according  to  the  general  pur- 
poses of  the  will.  Then  came  the  agreement  for  purchase 
of  the  equity  of  redemption.  To  pass  that  right  no  deed 
was  necessary.  So  far  we  are  agreed.  It  must  be  admitted 
further,  that  if  the  equity  of  redemption  had  been  fore- 
closed, or  had  been  conveyed  by  deed,  it  would  have  been 
extinguished,  and  a  perfectly  new  estate  would  have  been 
created,  which  would  not  have  passed  by  the  will. 

Bat  here  there  was  no  conveyance,  only  a  contract,  a 
thing  which  a  court  of  law  will  not  look  at.  Hence  there 
was  nothing  which  operated  at  law  to  revoke  the  devise. 
All  a  court  of  law  would  find  would  be  a  devise  of  this  mort- 
gage estate   to  trustees.     Suppose  after  a  devise  of  real 

(•)  1  J.  «fe  Lat.,  290.  (8)  2  J.  4  Lat,  182,  196. 

C)  1  D.  &  Wal.,  668,  681.  O  Law  Rep.,  8  Ch.,  80. 
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estate  there  had  come  a  contract  to  sell  the  estate.  That 
would  not  affect  the  devise :  Jarman  on  *Wills  (*).  It  [436 
follows  that  the  devise  of  this  mortgage  estate  became  a 
trustee  for  the  heir :  Brydges  v.  Duchess  of  Chandos  (•) ; 
Hawlins  v.  Burgisi^).  Vashorne  v.  Scarf e{*)  involved  a 
legal  right,  viz.,  the  husband's  curtesy :  Strode  v.  Lady 
Falkland{*y^  Coote  on  Mortgages  (');  Thompson  y.  Orant{'). 

But,  furtner,  could  the  agreement  with  the  assignees  of 
the  6th  of  June,  1826,  have  been  specifically  performed? 
We  say  it  could.  The  absence  of  a  conveyance  oy  enrolled 
deed  of  bargain  and  sale,  which  by  6  Geo.  4,  c.  16,  s.  64,  is 
ordered  to  be  made  by  the  commissioners  to  the  assignees, 
would  not  in  this  court  have  been  an  obstacle :  Lloyd  v. 
Lander  ("). 

At  the  testator's  death,  therefore,  the  trustees  were  seised 
of  a  legal  estate  upon  the  trusts  of  the  will ;  under  the  will 
there  was  a  devise  to  these  same  persons  upon  the  same 
trusts ;  which  trusts  becoming  inoperative,  there  is  a  result- 
ing trust  for  the  heir-at-law. 

As  to  the  express  trust,  no  doubt,  if  the  words  of  the  25th 
section  be  taken  as  the  plaintiffs  would  read  them,  we  might 
be  held  to  have  been  barred.  But  the  case  is  covered  by 
authority.  It  is  sufficient  that  on  the  face  of  the  instrum>ent 
a  trust  does  appear — that  the  devisees  do  not  take  bene- 
ficially. No  matter  that  the  declared  trust  fails,  and  that 
an  implied  trust  arises ;  if  a  trust  appears  at  all,  it  is  an 
express  trust  within  the  section :  Salter  v.  Oavanagh  (•) ; 
Commissioners  of  Charitable  Donations  v.  Wybrants  (") ; 
'  Sugden  on*  Real  f*roperty  Statutes  (")- 

fi  the  devise  of  mortgage  estates  had  been  to  a  different 
set  of  trustees,  then,  no  doubt,  the  defendants  would  have 
been  in  under  a  wrongful  title.  But  it  is  abundantly  clear 
that  if  there  are  two  titles,  and  the  trustee  enters,  he  will  be 
held  to  have  entered  under  the  right  title :  Lister  v.  PicAr- 
fordi^^).  We  have  been  in  receipt  of  one  moiety  of  the 
rents,  and  therefore  to  that  extent  in  possession ;  the  trus- 
tees cannot  now  say  they  paid  us  by  mistake.  Claiming 
dehors  the  will,  we  have  a  right  to  attribute  these  payments 
to  our  rights  dehors  the  will. 

*No  case  of  election  arises  here.  ^  [437 

An  argument  has  been  advanced  about  acquiescence ;  but 

(»)  8d  ed..  p.  67.  C)  4  Madd.,  438. 

(«)  2  Ves.,  417.  («)  5  Madd..  282. 

(»)  2  V.  4  B,,  882.  (»)  1  D.  &  Wal,  669. 

(*)  1  Atk.,  683 ;  2  Jac.  4  W.,  194.  O")  2  J.  A  Lat,  182. 

(»)  2  Vera.,  621.  (")  Pace  103. 

(•)  Pages  660,  661.  (")  34  Beav.,  676. 
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there  cannot  be  acquiescence  without  notice,  and  this  they 
have  not  proved :  Mills  v.  DruitH^). 

Mr.  Bwry^  for  the  defendants,  the  testator's  personal  rep- 
resentatives. 

Mr.  Kayy  in  reply,  referred  to  Ex  parte  Morgan  Q. 

In  the  course  of  the  rep^y,  reference  was  made  oy  the 
plaintiffs  counsel  to  a  deed  of  release  dated  in  1863,  the 
year  only  being  stated,  which  was  produced  in  court  by  the 

Elaintiflfs,  but  not  put  in  evidence,  and  which  purported  to 
e  a  release  from  Ann  Watkins  Yardley  (afterwards  Mrs. 
Holland)  to  the  then  trustees  of  the  will.  On  the  first  de- 
fendant's  counsel  expressinff  surprise,  the  further  hearinc 
was  ordered  to  stana  till  the  11th  of  January,  1874,  and 
was  afterwards  postponed  from  time  to  time  to  allow  of  the 
attendance  of  a  witness  named  Francis  Robinson  Hood, 
who  was  suffering  from  illness.  The  witness,  however,  died 
on  the  26th  of  March,  1876,  and  the  cause  now  came  on 
again,  when  his  honor  read  the  following  judgment. 

1876.  June  1.  Sir  James  Bacon,  v.C.:  The  plaintiffs 
in  this  suit,  claiming  to  be  interested  in  a  moiety  of  the  real 
and  personal  estate  of  Thomas  Watkins,  long  since  de- 
ceased, pray,  bv  their  bill,  that  the  trusts  of  the  testator's 
will,  so  lar  as  the  same  remain  to  be  performed,  may  be  car- 
ried into  execution,  and  the  estate  administered  under  the 
direction  of  the  court.  The  defendants  are  principally  the 
persons  who  are  interested  in  the  other  moiety  of  the  same 
estate ;  the  other  defendants  on  the  record  being  trustees, 
and  persons  who  are  parties  in  a  merely  representative  ca- 
pacity, having  no  beneficial  interest  in  the  subject.  But  for  ' 
the  contention  raised  by  the  defendants  first  referred  to,  the 
438]  case  would  have  been  one  of  the  *most  ordinary  kind, 
and  would  have  constituted  a  simple  administration  suit. 
No  facts  are  disputed,  no  circumstances  have  occurred  which 
can  occasion  difficulties  or  give  rise  to  doubts.  The  claim, 
however,  which  is  preferred  by  the  principal  defendants  is 
of  a  very  serious  cnaracter,  inasmucn  as,  if  it  should  pre- 
vail, it  would  give  to  these  defendants  an  entire  moiety  of 
an  estate  of  considerable  value,  and,  as .  they  insist,  a  half 
of  the  other  moiety  of  the  same  estate.  This  claim  has 
been  argued  and  insisted  upon  at  great  length  and  with 
great  earnestness,  and  it  depends  mainly  upon  the  effect  of 
the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27).  In  order 
to  arrive  at  a  decision  upon  the  points  argued,  it  is  necessary 
to  consider  briefly  the  facts  out  of  which  they  arise. 

(»)  20  Beav.,  632.  («)  10  Ves.,  101. 
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[His  honor  stated  the  case  as  it  appears  above,  and  con- 
tinued :] 

■  Upon  this  state  of  facts  it  is  that  the  defendants,  William 
Holland,  his  four  infant  children,  and  the  trustees  of  his 
marriage  settlement,  insist  upon  the  purchase  made  by  the 
testator,  after  the  date  of  his  will,  of  the  equity  of  redemp- 
tion from  Bentley's  assignees,  and  contepid  that  there  was 
consequently  no  mortgage  existing  at  the  testator's  death, 
and  that  the  equitable  title,  and  the  right  to  call  for  the  legal 
title,  of  and  in  the  Bencliffe  estate  descended  on  his  death 
to  his  co-heirs-at-law,  Sarah  Court  and  Thomas  Watkins 
Yardley ;  and  that  one  moiety  of  that  estate  now  belongs 
to  the  trustees  of  Mrs.  Holland's  marriage  settlement,  the 
testator  having  died  intestate  as  to  subsequently-acquired 
real  estate  other  than  mortgage  and  trust  estates. 

The  plaintiffs  and  the  trustees  of  the  will  do  not  dispute 
that  the  true  effect  of  the  purchase  by  the  testator  of  the 
equity  of  redemption  was  to  vest  in  him  the  whole  legal 
estate,  and  all  beneficial  interest  in  the  mortgage,  freed  and 
discharged  from  the  trusts  expressed  in  the  mortgage  deeds  ; 
that,  consequently,  at  the  time  of  his  death,  there  was 
nothing  upon  which  the  devise  of  all  his  mortgage  and  trust 
estates  could  operate ;  that  the  purchase  by  him  after  the 
date  of  his  will  was  the  acquisition  of  a  new  and  different 
estate  and  interest  from  that  which  he  had  purported  by  his 
will  to  devise  to  them  ;  and  they  agree  witn  the  defendants 
that  the  testator  was  not  at  the  time  of  his  death  seised 
of  or  entitled  to  any  mortgage  or  trust  estate  ;  nor  do  they 
*dispute  that  the  Bencliffe  estate,  the  absolute  right  [43^ 
and  title  to  which  the  testator  had  thus  acquired,  descended 
upon  his  death  to  his  heirs-at-law ;  and,  indeed,  the  law 
upon  this  subject  is  too  well  and  firmly  established  to  be 
open  to  question  or  doubt. 

In  Strode  v.  Lady  Falkland  (*)  the  decision  is  expressed 
in  the  plainest  terms:  "And  when  the  equity  of  redemp- 
tion was  afterwards  purchased  in,  'twas  then  as  a  new  ac- 
quisition— a  new  purchase  in  fee — and  did  not  pass  by  the 
will  made  before. "'  And  the  Lord  Chancellor  said :  '*  As  to 
the  mortgages,  though  the  equity  of  redemption  be  after- 
wards bought  in  or  foreclosed,  yet  they  cannot  pass  that, 
being  a  revocation  pro  tanto.^''  And  althougli  several  cases 
were  referred  to  in  the  course  of  the  argument,  and  others 
may  be  found  referring  more  or  less  pointedly  to  the  sub- 
ject, in  none  of  them  can  be  found  anything  at  variance 

(»)  8  Rep.  in  Ch.,  90. 
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with  this  statepieut  of  the  law  as  it  stood  at  the  date  of  the 
will. 

The  defendants  have,  however,  suggested  that,  though 
this  be  so,  yet  that  what  they  call  a  "dry  legal  estate," 
although  without  beneficial  interest  of 'any  Kind,  passed  by 
the  devise  to  the  trustees,  and  that  of  that  dry  legal  estate 
the  trustees  are  seised  in  trust  for  the  heirs.  For  this  argu- 
ment I  am  of  opinion  that  there  is  no  foundation.  It  is  not 
only  inconsistent  with  their  contention — plain  in  its  terms 
and  true  in  law — that  the  testator  died  intestate  as  to  the 
estate  in  question,  but  it  would  contradict  the  very  words 
of  the  will.  The  estate,  which  had  been  a  mortgaged  estate, 
held  upon  trusts  by  the  testator,  had  before  his  death  ceased 
ta  be  a  mortgaged  estate — there  were  no  trusts  to  be  jyer- 
formed  by  him  or  by  any  one  who  should  succeed  him — 
and  the  will  is,  in  the  respect  I  have  been  examining,  wholly 
inoperative  and  ineflftjctual,  and  can  only  be  read  for  the 
purpose  of  construction,  as  if  no  devise  of  mortgaged  or 
trust  estate  had  been  mentioned  in  it. 

The  case  of  the  plaintiffs,  therefore,  is,  that,  having  regard 
to  the  possession  of  the  Bencliflfe  estate  by  the  trustees  of 
the  will  from  1826,  the  statute  3  &  4  Will.  c.  27,  is  an  ef- 
fectual answer  to  the  claim  made  by  the  defendants  for  the 
first  time,  by  their  voluntary  answer  filed  on  the  28th  of 
October,  1871 ;  and  upon  this  single  point  the  decision  of  the 
440]  case  must  rest.  The  *def endants  have  argued  that  the 
statute  does  not  aflfect  their  claim,  for  that  the  25th  section 
of  the  statute  prevents  the  lapse  of  time  from  barring  them 
by  reason  of  the  estate  being  held  by  the  trustees  upon 
*'  express  trust,"  and  they  rely  upon  the  case  of  Salter  v. 
Cavanagh{^\  in  which  a  testator  gave  lands  producing  a 
clear  profit  rental  of  £60  to  trustees,  upon  trust  to  pay  an- 
nuities for  life,  the  aggregate  amount  of  which  was  less  than 
the  whole  amount  of  the  rental ;  but  declared  no  trust  of 
the  surplus.  The  decision  there  was,  that  there  was  de- 
clared an  express  trust  upon  the  face  of  the  will  within  the 
meaning  of  the  26th  section  of  the  Statute  of  Limitations ; 
and  that  the  heir  of  the  testator  was  not  barred  by  lapse  of 
time  from  claiming  that  which  was  not  actually  given  to 
some  other  person.  That  case  was  cited  before  Lord  St. 
Leonards  in  Commissioners  of  Charitable  Donations  v. 
Wybrants  ("),  when  he  declined  to  give  any  opinion  upon 
the  point  whether  the  "express  trust"  mentioned  in  the 
statute  must  appear  upon  the  face  of  the  instrument,  but 
decided  that  the  estate  having  been  devised  subject  to  a 

(')  1  D.  A  WaL,  668.  O  2  J.  <k  Lat.,  182. 
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charge,  the  devisee,  being  liable  to  the  burthen,  was  im- 
pressed with  the  character  of  a  trustee  for  the  charity  enti- 
tled to  the  charge ;  and  that,  therefore,  under  the  26th 
section  of  the  statute,  the  lapse  of  time  formed  no  bar  to 
the  claim  of  the  charity. 

No  doubt  the  will  in  this  case  does  contain  express  trusts 
— ^but  of  what )  So  far  as  the  question  in  dispute  arises, 
they  are  only  trusts  of  the  mortgaged  and  trust  estates  be- 
longing to  the  testator  at  the  date  of  his  will.  If  the  Ben- 
cli&  estate  remained  at  the  testator's  death  a  trust  estate  or 
a  mortgaged  estate,  all  the  testator's  interest  in  it  passed  by 
the  will.  But  the  defendants  have  insisted — ^and  their  con- 
tention in  this  respect  is  sui)i)orted  by  the  authorities  referred 
to — ^that,  by  the  maimer  in  which  the  testator  dealt  with 
that  estate,  he  had  acquired  the  absolute  and  exclusive  right 
to  it — he  had  extinguished  the  equity  of  redemption,  and 
wholly  annihilated  all  trusts  which  once  affected  it,  and  had 
become  absolutely  seised  of  an  estate  different  from  that 
which  he  had  disposed  of  by  his  will,  and  of  which  they 
say  he  died  intestate.  That  the  devisees  in  trust  thought 
the  estate  passed  to  them  upon  the  trusts  of  the  will  is 
clear,  but  it  is  not  *upon  this  ground  that  they  can  [441 
defeat  the  defendants'  claim.  And,  when  the  defendants 
have  succeeded  in  this  contention,  that  nothing  in  the  Ben- 
cliffe  estate  passed  by  the  will,  they  destroy  at  once  all  no- 
tion that  there  could  remain  any  trusts  to  be  performed  by 
the  trustees. 

The  contention  of  the  defendants  that  there  remains  in  the 
trustees  a  dry  legal  estate  of  which  they,  the  defendants,  are 
entitled  to  a  conveyance,  is  not  only  wholly  inconsistent 
with  their  argument  that  nothing  passed  by  the  will,  but  it 
is  opi)osed  to  the  plain  principles  of  the  law,  and  equally 
repugnant  to  common  sense.  If « the  estate  passed  at  all  to 
the  trustees,  the  trusts  passed  along  with  it,  and  are  in- 
separable from  it,  and  the  trustees  cannot  be  called  upon  to 
convey  an  estate  which  they  hold  upon  express  trusts  for  the 
very  purpose  of  destroying  those  trusts.  But,  in  truth,  this 
notion  oi  the  dry  legal  estate  is  wholly  visionary  and  ficti- 
tious ;  it  is  so  dry  as  to  be  wholly  impalpable,  and  cannot 
be  said  to  exist  even  as  a  metaphysical  entity. 

A  point  was  made,  in  the  course  of  the  discussion,  of  the 
fact  that,  in  December,  1827,  the  trustees  of  the  will  had 
procured  the  assent  of  Sarah  Court,  one  of  the  heirs  of  the 
testator,  to  their  rescinding  the  agreement  which  the  testator 
had  entered  into  with  the  assignees  of  Bentley  and  Fogg  for 
the  purchase  of  the  equity  of  redemption  in  the  Bencliffe 
15  Eng.  Rep.  55 
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estate,  and  had  paid  her  £200  as  the  consideration  for  such 
her  assent. 

No  explanation  is  given  of  this  transaction,  and  at  this 
distance  of  time  it  is  not  probable  that  any  explanation  can 
be  given.  Nothing,  however,  seems  to  have  been  done  in 
consequence  of  it.  No  claim  has  been,  or  can  be  made  hy 
the  assignees,  and  the  suggestion  of  the  defendants  that 
they  have  by  virtue  of  this  agreement  become  entitled,  under 
the  will,  to  a  moiety  of  that  moiety  of  the  estate  which  upon 
the  testator's  death  descended  upon  Sarah  Court  as  one  of 
his  heirs,  is  wholly  unsustainable. 

Now,  in  this  state  of  things,  the  case  presents  at  least  a 
remarkable  appearance.  For  nearly  half  a  century  the  ad- 
ministration 01  the  trusts  of  the  testator's  will  has  proceeded 
without  question.  The  trustees  have  been  in  undisputed 
possession  of  the  Bencliffe  estate,  and  all  the  rest  of  the 
testator's  estate,  and  have  held  those  estates  adversely  to 
442]  all  the  world  except  their  own  cestuis  que  trusty  *and 
have  duly  administered  them  according  to  the  trusts  of  the 
will.  The  testator's  co-heirs,  Thomas  Watkins  Yardley  and 
John  Yardley,  who  were  tenants  for  life,  enjoyed  their 
respective  interests  without  difficulty  or  question.  Thomas 
W.  Yardley' s  only  child,  the  late  Mrs.  Holland,  settled  her 
share  upon  her  husband  and  her  children.  During  her  life, 
she  enjoyed  the  interest  purported  by  the  will  to  be  given  to 
her,  and  subsequently  to  her  death,  her  husband  and  her 
children,  the  defendants,  have  enjoyed  and  do  enjoy  the  like 
interest. 

The  children  of  John  Yardley  are  and  have  been  in  the 
like  enjoyment ;  and  it  is  under  these  circumstances,  and  at 
this  distance  of  time,  that  the  claim  of  the  defendants  last 
named  is  set  up. 

The  answer  of  the  trustees  of  the  will,  and  the  answer  of 
the  infant  plaintiffs  to  this  claim  is,  that  the  undisputed 
possession  of  the  estate  by  the  trustees  since  the  year  1826 
IS  made  by  the  statute  a  perfect  and  complete  bar  to  so  stale 
and  unreasonable  a  demand  as  that  which  is  now  preferred 
against  them.  There  may,  indeed,  be  cases  in  which  that 
protection  which  the  statute  extends  is  hardly  reconcilable 
with  strict  morality.  Nevertheless,  the  law  is  established 
upon  principles  of  the  soundest  public  policy,  to  which,  for 
the  common  good,  private  rights  and  interests  must  in  all 
cases  yield ;  and  it  is  unquestionably  the  policy  of  the  law 
that  it  is  better  in  all  cases  that  rights,  the  assertion  of 
which  has  been  neglected  for  a  long  period  of  years,  should 
be  disregarded,  than  that  a  course  of  transactions  honestly 
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conducted  should  be  set  at  naught  by  permitting  a  captious 
chicanery  to  prevail  against  the  good  laith  with  whicn  they 
have  been  conducted. 

And  of  all  the  cases  which  can  be  conceived,  it  would 
hardly  be  possible  to  find  one  in  which  the  principles  and 
the  policy  of  the  law  are  more  clearly  vindicated  than  that 
which  is  the  subject  of  the  present  litigation.  For  to  admit 
the  claim  which  the  defendants  now  set  up  would  be,  not 
only  to  disregard  those  principles  and  to  counteract  that 
policy,  but  it  would  be  to  give  an  encouragement  and  sup- 
'poTt  to  an  unjust  attempt  to  make  the  form  of  the  law  take 
the  place  of  that  jaistice  which  it  is  the  first  purpose  of  the 
law  to  establish. 

I  think  it  was  in  an  evil  moment,  and  under  a  total 
mistake  of  *the  law,  that  this  contention  was  raised.  [443 
Much  time  and  expense  have  been  wasted  in  the  discussion 
of  a  claim  by  the  defendants,  the  cestuis  que  trust  under 
Mrs.  Holland's  settlement,  which  is  wholly  without  founda- 
tion, and  which  has  had  no  other  effect  than  to  create  a  dis- 
pute between  parties  whose  interests  are  equal,  and  between 
whom  nothing  but  a  perverse  ingenuity  could  have  raised 
the  shadow  of  a  question. 

The  decree  will  contain  a  declaration  that  the  plaintiffs, 
and  the  defendants  entitled  under  the  late  Mrs.  Holland's 
settlement,  are  entitled,  in  equal  moieties,  and  according  to 
their  respective  interests,  to  the  whole  of  the  trust  estate,  the 
particulars  of  which,  including  the  Bencliffe  estate,  will  be 
ascertained.  None  of  the  parties  desiring  that  the  accounts 
of  the  trust  estate  should  be  taken,  it  will  be  unnecessary  to 
give  any  directions  on  that  subject.  The  general  costs  of 
the  suit  must  of  necessity  be  borne  by  the  trust  estate ;  but, 
in  ascertaining  the  amount  of  those  costs,  the  Taxing  Master 
will  disallow  to  the  defendants,  William  Holland  and  the 
trustees  of  his  marriage  settlement,  all  such  costs  as  have 
been  occasioned  by  the  claim  preferred  by  them  in  respect 
of  the  Bencliffe  estate,  and  in  respect  of  the  moiety  sup- 
posed to  have  belonged  to  Sarah  Court,  and  to  have  been 
relinquished  by  her  in  favor  of  the  persons  interested  in  the 
testatoij^s  personal  estate.' 

Solicitors  for  the  plaintiffs  and  non-opposing  defendants : 
Messrs.  Milne,  Riddle  &  MelloTj  agents  for  Messrs.  Oun- 
liffe.  Leaf  &  Co.,  Manchester, 

Solicitors  for  the  opposing  defendants:  Messrs.  Sharpe  & 
Ullithornej  agents  for  Mr.  &.  Birch,  Lichfield. 
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[Law  Reports,  20  Equity  Cases,  444.] 
V.O.B.,  June  8,  1876. 

444]  *Salaman  V.  Glover. 

[1876     S.     127.] 
lAghi  and  Air — Lessor  and  Lessee — CollatercU  Agreemeni — LeoM  eoniroUed  by. 

An  agreement  to  grant  A.  a  lease,  in  a  form  set  out  in  a  schedule,  of  property  in 
the  city  as  soon  as  the  house  then  in  course  of  erection  by  A.  on  the  property  should 
be  completed,  contidned  a  proviso  that  nothing  therein  contained  should  give  A.  a 
right  to  any  easement  which  did  not  belong  t6  the  premises  agreed  to  be  demised  aa 
they  then  existed,  nor  to  any  right  of  light  and  air  derived  from  over  the  houses 
opposite  (which  belonged  to  the  lessors).  The  lease  subsequently  granted  was  of 
the  land  together  with  the  house  erected  thereon,  and  all  lights,  easements,  and  ap- 
purtenances thereto  belonging,  in  accordance  with  the  scheduled  form : 

Held,  that  the  grant  by  the  lease  of  lights  and  easements  was  controlled  by  the 
antecedent  agreement,  which  was  to  be  read  as  part  of  the  lease ;  and  that  A.  was 
not  entitled  to  restrain  the  lessees  of  the  opposite  houses  ^m  building  so  as  to 
obstruct  the  access  of  light  and  air  to  his  premises  from  over  such  houses. 

In  1869  the  plaintiflE  Salaman,  having  acquired  the  residue 
of  a  lease  granted  by  the  Goldsmiths'  Company  of  a  house 
in  Maidenhead  Court,  in  the  city  of  London,  surrendered 
this  lease  and  applied  to  the  company  for  a  building  lease 
of  the  ground  occupied  by  Nos.  1,  2,  3, 4,  Maidenhead  Court 
(having  a  frontage  towards  Maidenhead  Court  and  Bedcross 
Square). 

On  behalf  of  the  company,  Mr.  Hesketh,  their  architect, 
by  an  agreement  of  the  17th  of  June,  1869,  agreed  that  aa 
soon  as  the  house  to  be  erected  by  the  plaintiffs  should  be 
covered  in,  the  corajyany  would  demise  by  indenture  to  the 

I)laintiffs  the  land  in  question  for  a  term  of  sixty  years — the 
ease  to  be  in  the  form  annexed  to  the  agreement.  And  it 
was  provided  in  the  agreement  "that  nothing  herein  con- 
tained shall  be  construed  as  giving  to  the  said  Meyer  Sala- 
man a  right  to  any  easement  which  does  not  belong  or 
appertain  to  the  premises  hereby  agreed  to .  be  demised  as 
they  now  exist,  nor  to  any  ri^ht  of  light  and  air  derived  from, 
over  the  houses  on  the  east  side  of  Redcross  Square  and  the 
south  side  of  Maidenhead  Court  aforesaid,  nor  any  power  or 
authority  to  block  or  obstruct  anv  easement  which  belongs 
to  any  other  property  of  the  said  Wardens  and  Commonalty, 
or  of  any  other  person  or  persons  whatsoever." 
445]  *The  plaintiffs  proceeded  to  pull  down  the  houses 
1,  2,  3,  4,  Maidenhead  Court,  and  built  a  new  messuage  upon 
their  site.  After  the  completion  of  the  new  messuage,  the 
Goldsmiths'  Company,  by  an  indenture  of  the  24th  of  No- 
vember, 1870,  granted  to  the  plaintiffs  a  lease  of  the  land  on 
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which  the  new  messuage  had  been  erected,  "  together  with 
the  messuage  or  dwellmff-house  and  premises  erected  and 
built  thereon,  and  all  cellars,  lights,  easements,  ways,  wa- 
tercourses, privileges,  advantages  and  appurtenances  to  the 
said  premises  belonging,"  being  in  the  form  annexed  to  the 
agreement. 

In  December,  1874,  Mr.  Hesketh,  on  behalf  of  the  Gold- 
smiths' Company,  entered  into  an  agreement  with  the  de- 
fendants to  grant,  for  building  purposes,  a  lease  of  land 
fronting  Maidenhead  Court,  immediately  opposite  the  land 
demised  to  the  plaintiffs. 

The  defendants  had  pulled  down  the  old  buildings,  about 
twenty  feet  high,  thereon,  and  commenced  the  erection  of  a 
new  building,  which  was  intended  to  be  of  a  height  much 
greater  than  that  of  the  former  buildings. 

Maidenhead  Court  is  only  from  6  ft.  6  in.  to  6  ft.  2  in. 
wide,  and  the  effect  of  the  defendants'  new  building,  if 
carried  up  to  the  heig;ht  proposed  (sixty  feet),  would  be,  as 
alleged  by  the  plaintiffs,  completely  to  darken  and  render 
useless  for  the  purposes  for  wnich  it  was  now  employed  the 
j^laintiffs'  warehouse  or  messuage.  They  had  accordingly 
filed  their  bill,  and  now  moved  for  an  injunction  to  restrain 
the  interference  by  defendg^nts  with  the  access  of  light  and 
air  to  the  windows  of  their  warehouse. 

Mr.  Kay^  Q.C.,  and  Mr.  /.  M,  Solomon^  for  the  plaintiffs, 
in  support  of  the  motion :  We  rely  upon  our  lease  of  the 
24th  of  No\fember,  1870,  by  which  the  sight  of  our  ware- 
house, with  all  lights,  easements  and  appurtenances,  was 
demised  to  us  by  the  Goldsmiths'  Company.  After  this  de- 
mise the  company  cannot  build  upon  the  remainder  of  their 
land  so  as  to  stop  the  lights  of  the  house  upon  the  land  de- 
mised to  us  for  building  purposes ;  and  as  the  company 
cannot  do  it,  so  neither  can  their  vendee  or  lessee :  Palmier. 
V.  Fletcher  (') ;  Gale  on  Easements  (').  The  erection  of  the 
defendants'  building  so  *as  to  darken  our  windows  [446 
is  an  act  whereby  we  have  sustained  a  derogation  of  nghts 
acquired  by  our  lease,  and  the  antecedent  agreement  of 
1869  cannot  be  looked  at  for  the  purpose  of  construing  or 
contradicting  the  plain  terms  of  our  lease — i.e.,  to  light  un- 
obstructed by  anything  to  be  erected  on  any  land  which  at 
the  time  belonged  to  tne  grantor ;  and  as  the  original  les- 
sors could  not  have  derogated  from  their  grant,  all  lessees 
claiming  under  them  are  equally  bound :  Oompton  v.  Rich- 
ards (') ;  Leech  v.  Schweder  (*). 

(')  1  Lev.,  122.  (3)  1  Price,  27. 

O  Page  88.  (^)  Law  Rep.,  9  Ch.,  463. 
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Mr.  Jackson^  Q.C.,  and  Mr^  Davey^  for  the  defendants: 
It  may  be  admitted  that  if  the  lease  stood  alone  it  would 
not  be  competent  for  the  Goldsmiths'  Company  to  build  so 
as  to  obstruct  the  light  granted  to  the  plaintiffs  ;  and  fur- 
ther, that  the  case  must  be  tried  as  if  the  Goldsmiths'  Com- 
pany, and  not  their  lessees,  were  the  defendants. 

But  the  grant  contained  in  the  lease  is  cut  down  by  the 

Eroviso  in  the  antecedent  agreement,  which  is  a  binding  col- 
iteral  agifeement  affecting  the  enjoyment  of  the  land  de- 
mised, capable  of  being  enforced  independently  of  the 
lease,  although  not  incorporated  in  it :  Morgan  v.  Or^- 
fith  (*) ;  Brskme  v.  Adeane  ("). 

The  company  intended  at  the  time  to  grant  a  building 
lease  of  the  opposite  site,  and  would  not  have  granted  a 
lease  to  the  plaintiffs  except  upon  the  collateral  under- 
standing that  the  legal  right  to  an  uninterrupted  access  of 
light  and  air  was  to  be  excluded.  Having  thus  contracted 
themselves  out  of  their  right  to  complain  of  any  obstruc- 
tion to  their  easement  of  light  and  air  in  a  particular  direc- 
tion, the  plaintiffs  are  not  entitled  to  an  injunction.  So  far 
as  their  case  is  rested  upon  a  title  by  prescription,  indepen- 
dently of  the  grant  contained  in  their  lease,  the  answer  is 
that  a  tenant  cannot  prescribe  against  his  own  landlord,  or 
any  one  claiming  under  him. 

g~^hey  referred  to  Leech  v.  Schweder  upon  this  point.] 
r.  Kayy  in  reply  :  The  whole  fallacy  lies  in  calling  the 
agreement  of  1869  a  collateral  agreement..  To  be  collateral, 
447]  it  must  in  no  way  *contradict,  and  must  not  contain 
any  terms  '* which  conflict  with  the  written  document:" 
Morgan  v.  Oriffith  (*). 

The  agreement  on  which  the  defendants  rely  is  inconsist- 
ent with  and  directly  contradicts  the  terms  of  the  lease,  by 
restricting  that  which  was  unrestricted,  and  to  admit  it  as 
controlling  the  terms  of  the  lease  would  be  against  every 
rule  of  evidence  and  construction,  and  beyond  the  authori- 
ties of  Morgan  v.  Oriffith  or  Brskine  v.  Adeane  ('),  where 
the  stipulation  relied  on  was  not  a  parol  variation  of  the 
lease,  but  a  collateral  promise  made  as  a  consideration  for 
the  execution  of  the  lease.  But  if  the  antecedent  agree- 
ment can  be  looked  at,  it  was  merely  an  irUerim  provision, 
operating  only  until  the  house  was  built  and  the  formal 
lease  granted. 

Sir  James  Bacon,  V.C:  I  cannot  think  there  is  any  such 
right  as  has  been  asserted  on  the  part  of  the  plaintiff. 

(»)  Law  Rep.,  6  Ex.,  70.  (»)  Law  Rep.,  6  Ex.,  70. 

O  Law  Rep.,  8  Ch.,  766. 
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Whether  the  agreement  is  collateral  or  not  is  a  matter  of 
very  slight  importance.  It  is  to  be  construed  by  the  court 
jEor  the  purpose  of  deciding  the  rights  of  the  parties. ,  The 
history  of  the  agreement  is  clear  upon  the  evidence,  and 
without  evidence  would  almost  tell  it^  own  story.  The 
Goldsmiths'  Company,  having  land  which  they  were  about 
to  let  for  building  purposes,  agreed  to  let  it  to  the  plaintiff, 
and  in  order  that  he  who  was  going  to  lay  out  his  money 
might  have  some  sort  of  security,  this  agreement  was  en- 
tered into,  upon  which  he  was  put  into  possession  and  at 
liberty  to  commence  his  building  operations.  He  was  to 
have  a  lease,  but  not  until  a  certain  progress  should  have 
been  made  in  the  building,  and  the  lease  was  to  be  made 
"in  the  form  hereto  annexed."  Then  comes  the  proviso. 
How,  then,  is  the  proviso  contained  in  an  agreement — that 
he  shall  have  a  lease  in  the  form  hereto  annexed  with  a  pro- 
viso— to  be  dealt  with  ?  Is  it  not  the  right  of  the  lessor,  the 
lease  being  executed  in  the  terms  there  prescribed,  to  come 
to  the  court  and  say,  "Insert  in  the  lease  that  proviso 
which  was  part  of  the  original  contract  ?"  Can  I  read  the 
lease  as  meaning  anything  else  but  being  governed  by  that 
proviso  ?  I  think  not  in  point  of  law.  In  point  of  reason 
and  justice  I  have  not  a  shadow  of  doubt  aoout  it ;  but  in 
point  of  law  I  think  the  Goldsmiths'  Company  have  a  right 
to  say  that  the  *agreement  speaks  for  itself.  There  [^8 
is  a  lease  which  is  in  proper  terms,  and  demises  the  ease- 
ments, and  the  light,  and  all  the  other  things  included  in 
those  general  words ;  but  inasmuch  as  other  operations  are 
going  on  there  which  make  it  necessary  to  qualify  the  gen- 
erality of  that  demise,  it  is  provided  that  "nothing  herein 
contained" — and  although  stress  was  laid  on  that  expres- 
sion "herein  contained,"  I  must  read  the  prescribed  form 
of  lease  as  being  contained  in  the  schedule  to  it— "shall  be 
construed  as  giving  to  Mr.  Salaman  a  right  to  any  easement 
which  does  not  belong  or  appertain  to  the  premises  hereby 
agreed  tp  be  demised  as  they  now  exist,  nor  to  any  right  of 
light  and  air  derived  from  over  the  houses  on  the  east  side 
of  Redcross  Square  and  the  south  side  of  Maidenhead 
Court  aforesaid,  nor  any  power  or  authority  to  block  or  ob- 
struct any  easement  whicn  belongs  to  any  other  property 
of  the  said  company,  or  any  other  person  or  persons  whom- 
soever." I  must  read  these  words  for  all  purposes  of  con- 
struction to  decide  legal  rights  as  if  they  were  inserted  in 
the  lease  which  has  been  executed,  and  in  my  opinion  the 
plaintiff  is  bound  by  that  proviso.  lie  is  bound  not  to 
claim  light  and  air  for  the  houses  on  the  south  side  of  the 
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Maidenhead  Court.  He  is  bound  by  every  other  restriction 
which  is  there  contained,  and  the  words  ''lights  and  ease- 
ments" are  to  be  read  with  that  qualification.  There  must 
be  other  lights,  there  may  be  other  easements  ;  what  there 
must  be  or  may  be  J  do  not  know,  nor  need  I  now  inquire. 
But  the  words  contained  in  the  demise  have  their  full  po- 
tency and  eflfect  subject  to  the  proviso,  which,  in  my  opinion, 
is  so  clear  that  no  doubt  whatever  can  be  entertained  about 
the  intention  of  the  parties,  or  the  legal  effect  of  the  docu- 
ments which  have  been  executed. 

Motion  refused  with  costs. 

Solicitors:   Messrs.  Hilleary;  Mr.  J,  P.  Biggenden, 


[Law  Reports,  20  Equity  Cases,  466.] 
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4563  *^^  ^<5  Tinkler's  Estate. 

WW^ — Trust  Legaetf — Tenant  for  Life  and  Remainderman — Capital  and  Income- 
Apportionment  between, 

A  testator  bequeathed  a  legacy  of  £10,000  with  interest  from  his  death  at  4  per 
cent,  per  annum  to  trustees  upon  trust  to  pay  the  income  to  certain  persons  during 
the  life  of  one  of  them,  and  after  her  deatn  upon  trust  for  other  persons. 

The  testator's  estate  was  insufficient  for  payment  in  full  of  his  legacies,  and  the 
realization  of  his  assets  occupied  several  years: 

Heldt  that  moneys  from  time  to  time  received  by  the  trustees  and  applicable  to 
the  legacy  were  divisible  ratably  between  capital  and  income,  so  as  to  attribute  to 
income  £4  per  cent,  firom  the  testator's  death  on  the  amount  attributed  to  capital 

Mr.  William  Tinkler,  by  his  will,  dated  the  25th  of 
June,  1849,  amongst  other  legacies,  bequeathed  unto  Rich- 
ard Tinkler  and  William  Alexander  Tinkler,  their  executors, 
administrators,  and  assigns,  *'the  sum  of  £10,000,  with  in- 
terest for  the  same  at  £A  per  cent,  per  annum  from  ray 
decease,"  upon  trust  to  invest  the  said  sum  of  £10,000  as  in 
the  said  will  mentioned,  and  to  stand  possessed  of  the  said 
sum  of  £10,000  and  the  investments  thereof,  "  and  the  in- 
terest, dividends,  and  annual  proceeds  thereof,"  upon  the 
trusts  thereinafter  declared  concerning  the  trust  moneys 
thereinafter  directed  to  be  holden  upon  trust  for  the  benefit 
of  Marv  Ann  Rachel  Brunskill  and  her  child  or  children, 
"  and  the  interest,  dividends,  and  annual  proceeds  thereof ;" 
and  the  testator  declared  that  the  receipts  of  his  trustees  or 
trustee  for  the  time  being  should  be  effectual  discharges 
"for  the  said  sum  of  £10,000,  and  the  interest  thereof." 
The  trusts  for  the  benefit  of  M.  A.  R.  Brunskill  and  her 
child  or  children  thus  referred  to  were  trusts  under  which 
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the  trustees  or  trastee  were  from  time  to  time  during  the 
life  of  M.  A.  R.  Brunskill  to  receive  the  interest,  dividends, 
and  annual  proceeds  of  the  trust  fund,  and  to  pay  or  apply 
so  much  thereof  as  they  thought  fit  upon  certain  trusts  for 
the  benefit  of  her  and  her  chiloxen,  and  to  invest  the  surplus 
income,  and  after  her  dfeath  to  stand  possessed  of  the  trust 
fund  and  all  *accumulations  upon  trust  for  her  chil-  [457 
dren  living  at  the  death  of  the  testator,  or  bom  afterwards, 
and  who  should  attain  the  age  of  twenty-one,  as  tenants  in 
common.  The  trustees,  Richard  Tinkler  and  William  Alex- 
ander Tinkler,  were  also  the  executors  of  the  wUl. 

The  testator  died  in  May,  1853,  and  his  estate  was  not 
sufficient  for  the  payment  in  full  of  the  legacies  bequeathed 
by  his  will.  A  large  part  of  his  assets  consisted  of  a  debt 
due  from  a  firm  to  whom  time  for  payment  was  given  by  his 
executors  under  powers  contained  in  his  will ;  and  the  fail- 
ure of  this  firm  some  years  after  the  death  of  the  testator 
further  delayed  the  realization  of  his  estate.  Prom  time  to 
time,  however,  dividends  were  paid  by  the  firm  in  question 
to  the  executors,  which  dividends  consisted  partly  of  sums 
on  account  of  i)rincipal,  and  partly  of  interest  on  the  amount 
for  the  time  being  due.  The  executors  divided  each  divi- 
dend as  it  was  received  into  principal  and  interest,  invested 
the  principal  sums  towards  making  up  the  capital  of  the 
£10,000  legacy,  and  applied  the  sum  which  represented  the 
interest  upon  the  trusts  declared  by  the  will  as  income  of 
the  £10,000. 

On  the  8th  of  January,  1872,  a  decretal  order  for  the  ad- 
ministration of  the  testator's  estate  was  made  upon  a  sum- 
mons in  Chambers,  taken  out  by  the  residuary  legatee  under 
the  testator's  wilL  By  his  certificate  in  this  suit  the  Chief 
Clerk  only  allowed  to  the  executors  in  respect  of  payments 
for  income  such  interest  as  the  capital  sums  so  invested  on 
account  of  the  £10,000  had  actually  yielded,  and  disal- 
lowed them  the  sums  so  appropriated  by  them  to  interest  on 
the  £10,000  out  of  the  dividends  aforesaid,  on  the  ground 
that  as  the  estate  was  not  sufficient  to  pay  the  legacies  in 
full,  such  sums,  though  paid  as  interest,  ought  to  be  treated 
as  capital. 

The  executors  then  took  out  a  summons  to  have  the  cer- 
tificate varied  by  allowing  to  them  the  sum  of  £1,026  19^. 
6d.y  which  represented  interest  after  the  rate  of  £4  per  cent, 
per  annum  on  the  amounts  from  time  to  time  invested  on 
account  of  the  capital  of  the  legacy,  from  the  death  of  the 
testator  to  the  date  of  the  respective  investments  ;  and  this 
15  Eng.  Rep.  56 
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summons  being  adjourned  into  court  now  came  on  with  the 
further  consideration  of  the  suit. 

458]  *Mr.  Daniel  Jones ^  for  the  defendants,  the  execu- 
tors, in  support  of  the  summons:  The  disallowance  of 
these  payments  is  plainly  erroneous.  The  testator  has 
himself  directed  that  the  legacy  (Jl  t^n  thousand  pounds 
shall  carry  interest  at  £4  per  cent,  per  annum  from  his  death. 
This  interest  i^  specifically  given  to  the  legatees,  just  as 
much  as  the  capital,  and  the  persons  entitled  to  the  income 
of  the  legacy  have  a  right  to  participate »^ro  rata  in  what- 
ever the  estate  may  yield,  notwithstanding  the  assets  are 
insuflEicient  for  the  payment  of  the  legacies  in  full.  The 
true  principle  is,  that  on  each  occasion  when  the  trustees 
made  an  investment  on  account  of  capital  a  sum  equal  to 
£4  per  cent,  per  annum  on  the  amount  so  invested  from  the 
date  of  the  testator's  death  to  that  of  the  investment  should 
have  been  credited  to  income,  and  the  trustees  ought  to  be 
allowed  on  income  account  the  aggregate  amount  of  the  in- 
terest on  the  sums  from  time  to  time  invested,  calculated  on 
this  footing. 

Mr.  Gregory  Walker^  for  the  plaintiflf,  supported  the  find- 
ing of  the  Chief  Clerk. 

Mr.  Ja^on  Smithy  for  other  defendants. 

Sir  Charles  Hall,  V.C,  said  that  all  moneys  appro- 
priated towards  the  £10,000  legacy  were  divisible  ratably 
between  capital  and  income,  and  the  certificate  must  be 
varied  accordingly.  His  honor  then  made  the  following 
order :  Declare  that  all  moneys  received  by  the  trustees,  or 
either  of  them,  from  the  estate  of  the  ^testator,  William 
Tinkler,  and  applicable  to  the  legacy  of  £10,000  bequeathed 
to  them  by  the  testator  upon  trust,  were  divisible  ratably 
between  capital  and  income,  and  that  accordingly  the  defen- 
dants, the  trustees,  are  entitled  to  be  allowed  on  account  of 
payments  made  by  them  for  income  (in  addition  to  the  sums 
already  allowed)  a  sum  equal  to  £4  per  cent,  per  annum  on 
each  sum  invested  by  them  to  answer  the  said  legacy,  from 
the  death  of  the  testator  to  the  date  of  such  investment. 

Solicitors  :  Messrs.  Allen  &  Son, 
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*ALLE]sr  V.  JMabtin.  [462 

[1874     A.     132.] 

Ornamental  Garden — Contract  with  Agent  of  Lessees  of  Houses — Right  of  Ovmers  in 
Fee — Breach  of  Contract — Equitable  Jurisdiction — Injunction. 

The  owner  in  fee  of  a  garden  over  which  the  tenants  of  his  a^oining  houses  had 
rights  of  enjoyment  and  management: 

Beldy  entitled  to  an  injunction  to  restrain  continuing  trespasses  involving  nuisances 
in  the  garden  committed  by  a  person  acting  under  color  of  a  contract  to  improve  the 
garden  entered  into  between  him  and  the  tenants. 

The  plaintiffs,  G.  H.  Allen  and  the  Rev.  W.  Smith,  as 
the  trustees  under  the  will  of  the  late  Lord  Southampton, 
were  entitled  in  fee  simple  to  the  ornamental  gardens  in 
Euston  Square,  and  also  entitled,  but  in  reversion,  to  the 
houses  abutting  upon  the  square.  The  occupiers  of  the 
houses  were  entitled  to  the  enjoyment  of  the  gardens,  and 
the  defendant  G.  F.  Graham,  an  estate  agent  m  the  neigh- 
borhood, had,  for  some  time  past,  on  their  behalf,  had  the 
management  of  the  garden  south  of  the  Euston  Road.  In 
the  summer  of  1874,  the  defendant  Graham  proposed  to 
make  alterations  and  improvements  in  that  part  of  the  gar- 
dens, by  having  the  soil  raised,  and  other  things  done,  and 
lor  that  purpose  the  defendant  J.  H.  Martin,  on  the  14th  of 
October,  1874,  entered  into  a  contract  with  him  *'to  execute 
and  perform  the  whole  of  the  following  works  for  the  sum 
of  £60,  payable  on  completion :  to  remove  the  iron  railings 
to  the  southern  inclosure  of  Euston  Square,  to  form  draw-m 
for  carts,  to  take  up  the  several  grass  plots,  move  the  sur- 
face mould,  and  to  fill  in  a  new  bottom  with  good  hard  core 
of  an  average  depth  of  two  feet,  relay  mould  and  plots  with 
new  where  necessary,  prick  up  the  gravel  walks,  and  fill  in 
with  hard  core  to  a  uniform  level,  and  alter  and  make  good 
all  drains,  provide  and  lay  200  yards  of  good  hard  binding 
garden  gravel,  remove  the  plants,  shnibs,  and  mould  from 
beds  and  borders,  fill  in  to  a  proper  and  approved  level  with 
400  yards  of  good  mould,  replant  shrubs,  <kc.,  with  part  new, 
and  lay  new  grass  verges,  repair  and  refix  all  iron  work  to 
north  side  oi  southern  inclosure,  make  good  all  damage 
done,  and  clear  away  all  rubbish,  the  whole  of  the  work 
*to  be  executed  in  a  good  and  workmanlike  manner,  [463 
and  to  the  entire  satisfaction  of!  the  defendant  Graham. 
The  defendant  Martin  commenced  the  works,  and  in  Novem- 
ber he,  without  any  authority  from  the  defendant  Gniham, 
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commenced  digging  out  and  selling  the  sand  subsoil  of  the 
garden,  and  allowed  hoardings  for  advertisements  to  be 
erected  along  the  front  of  the  garden.  The  plaintiflfs  and 
the  defendant  Graham  remonstrated  with  him,  and  he  then 
promised  that  the  digging  of  sand  should  be  discontinued, 
the  hoardings  removed,  and  that  the  works  should  in  future 
be  done  to  the  defendant  Graham's  satisfaction.  In  Decem- 
ber, the  defendant  Martin  again  allowed  hoardings  to  be 
erected  along  the  whole  front  of  the  garden  by  Messrs. 
Willing  &  Co.,  and  instead  of  bringing  on  to  the  garden 
good  hard  core  for  the  purpose  of  raising  the  ^ound,  he 
allowed  the  garden  to  be  made  a  place  for  dust-bin  rubbish, 
and  other  offensive  matters,  street  sweepings  and  slush,  for 
which  he  received  payment  for  every  cartload  brought  there. 
Fires  were  lighted  in  the  garden,  at  which  were  burnt  old 
paper,  straw,  and  other  combustible  rubbish,  and  a  nuisance 
was  caused  to  the .  occupiers  of  the  adjacent  houses.  The 
plaintiffs,  finding  remonstrance  unavailing,  filed,  on  the 
22d  of  December,  1874,  this  bill  to  restrain  the  defendant 
Martin  from  entering  or  remaining  upon  the  garden,  and 
from  carting,  bringing,  or  laying  any  soil  or  other  matter 
or  material  therein,  and  from  in  any  way  dealiAg  or  inter- 
fering with  the  same  until  the  further  order  of  the  court, 
and  for  damages  and  costs  of  the  suit.  Upon  an  ex  parte 
'  api)lication,  made  immediately  after  the  bill  was  filed,  the 
plaintiffs  obtained  an  order  restraining  the  defendant  Martin 
irom  entering  on  the  garden.  In  February  that  order  was 
relaxed,  and  he  was  allowed  to  continue  the  works,  but  in 
March  an  injunction  was  granted  against  the  defendant 
Martin,  the  plaintiffs  adducing  evidence  which  showed  that 
he  was  again  bringing  on  to  toe  garden  objectionable  mate- 
rials, and  digging  up  the  sand.  The  cause  now  came  on  to 
be  heard,  on  motion  for  decree.  The  defendant  Martin,  in 
cross-examination,  stated  that  he  had  allowed  250,000  loads 
of  matter  to  be  deposited  in  the  garden,  for  which  he  had 
received  sums  varying  from  6^.  to  1^.  for  each  cart-load. 
The  written  and  oral  evidence,  in  the  view  of  the  court, 
464]  established  *that  after  the  interview  in  November, 
1874,  between  the  defendants  Graham  and  Martin,  and  the 
i^olicitor  of  the  former  and  of  the  plaintiffs,  a  large  quantity 
of  dust- bin  rubbish  was  from  time  to  time  iDrought  on  to  the 
garden  by  the  defendant  Martin;  that  during  the  same 
period  some  of  the  dust-bin  rubbish  was  burnt  in  the  garden, 
thereby  creating  a  nuisance  of  such  magnitude  as  to  be 
cognizable  by  tliis  court ;  that  tlie  defendant  Martin  during 
the  same  period  made  excavations  in  the  garden  to  a  greater 
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extent  than  was  necessary  for  the  proper  execution  of  the 
works  mentioned  in  the  contract,  and  that  the  plaintiffs 
when  they  tiled  their  bill  were  warranted  in  concluaing  that 
such  conduct  on  his  part  would  be  continued. 

Mr.  Dickinson^  Q.C.,  and  Mr.  Edward  J.  Foster^  for  the 
plaintiffs,  after  referring  to  the  case  of  Ooodson  v.  Richard- 
son ('),  contended  that  there  was  sufficient  privity  of  con- 
tract between  them  and  the  defendant  Martin  to  entitle 
them,  on  behalf  of  themselves  and  their  lessees  of  the  adja- 
cent houses,  to  ask  the  court  for  an  injunction  to  restrain 
him  from  committing  further  waste  and  spoliation  in  the 
garden ;  and  from  further  continuing  the  nuisance  to  which 
the  lessees  and  occupiers  of  the  houses  had  been  subjected, 
The  plaintiffs  were  entitled  to  an  injunction  to  protect  their 
property,  and  the  rights  of  their  lessees,  from  injury. 

Mr.  Greene^  Q.C.,  and  Mr.  Homer ^  for  the  defendant  Mar- 
tin, submitted  that  there  was  no  privity  of  contract  between 
him  and  the  plaintiffs,  as  the  contract  was  between  him  and 
the  agent  of  the  lessees  or  occupiers  of  the  adjacent  houses, 
and  was  not  binding  upon  the  plaintiffs  at  all,  for  they  had 
not  adopted  it.  The  case  of  Goodson  v.  Richardson  was  a 
distinct  authority  in  the  defendant  Martin's  favor.  The 
question  was,  had  the  defendant  Martin  injured  the  free- 
Hold?  and  there  was  no  proof  that  he  had,  therefore  the 
Elaintiflfs  had  no  just  cause  of  complaint ;  further,  no  injury 
ad  been  done  to  the  adjacent  houses,  and  as  to  them,  there- 
fore, the  plaintiffs,  who  were  merely  reversioners,  had  no 
ground  of  complaint.  The  smoke  from  the  fires  might  have 
annoyed  the  occupiers,  but  that  was  no  ground  to  entitle 
the  *plaintiff8  t9  come  to  that  court  for  relief :  Mott  [465 
V.  Shoolbred  (").  The  plaintiffs'  evidence  had  not  established 
that  there  had  been  any  iniury  committed,  and  if  the  facts 
alleged  had  been  proved,  tneir  remedy  would  be  by  action 
in  ejectment. 

Sir  Charles  Hall,  V.C:  I  do  not  propose  to  grant  an 
injunction  against  the  defendant  Martin  in  the  terms  asked 
and  turn  him  out  of  the  garden,  nor  do  I  intend  to  order  an 
inquiry  as  to  damages,  but  I  shall  grant  an  injunction  to 
restrain  him,  his  servants,  agents,  and  workmen,  from  mak- 
ing any  excavation  in  the  garden  to  a  greater  extent  than 
will  be  required  for  the  purpose  of  the  works  mentioned  in 
the  contract,  and  that  will  prevent  the  removal  of  gravel  or 
sand  from  the  garden  ;'  also  from  using  for  the  purpose  of 
such  works  anything  other  than  such  hard  core  or  other 
proper  materials  as  are  mentioned  in  the  contract,  and  also 

(0  Law  Rep.,  9  Cb.,  221.  O  Ante,  p.  22. 
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from  bringing  upon  the  garden,  or  allowing  to  remain  there, 
or  burning  in  the  garden,  the  dust-bin  or  other  rubbish  not 
mentioned  in  the  contract.  TAfter  stating  the  result  of  the 
evidence  as  above  set  forth,  nis  honor  continued :]  I  am  of 
opinion  that  the  plaintiflfs  were  right  m  coming  to  this  court 
for  an  injunction  to  prevent  a  repetition  of  the  acts  and 
nuisances  complained  of,  and  that  the  court  ought  to  grant, 
in  the  terms  which  I  have  already  stated,  a  perpetual  in- 
junction to  prevent  their  repetition.  In  reference  to  the 
argument  that  this  is  not  a  case  in  which  this  court  ou^ht 
to  interfere  by  injunction,  I  may  observe  that  the  plaintiffs 
are  in  the  position  of  owners  in  fee  simple  of  the  garden  in 
question,  subject  to  certain  rights  of  their  tenants,  the  occu- 
piers of  the  adjacent  houses.  The  plaintiffs  are  also  in  the 
position  of  reversioners  expectant  on  the  determination  of 
the  leases  held  by  the  lessees,  the  tenants  or  the  occupiers  of 
those  houses.  The  rights  which  those  lessees  or  occupiers 
have  in  the  garden  are  of  some  importance  to  them,  and  the 
plaintiffs  have  no  right  to  interfere  with  or  prevent  those 
rights  being  fairly  and  properly  exercised.  The  occupiers 
of  the  houses  contribute  towards  the  expenses  incurred  in 
keeping  the  garden  in  good  order,  and  they  appoint 
466]  *8ome  one,  at  present  the  defendant  Graham,  their 
representative  or  agent,  to  make  arrangements  for  that  pur- 
pose, and  he,  on  their  behalf,  entered  into  the  contract  of 
the  14th  of  October,  1874,  with  the  defendant  Martin,  who 
undertook  to  do  works  which  involved  very  considerable 
alterations  in  the  garden.  The  plaintiffs  might,  perhaps, 
having  regard  to  their  actual  position  as  owners  of  the 
garden,  have  said  that  such  works  should  not  be  done ;  that 
the  contract  by  the  defendant  Graham  was  beyond  his  power 
or  that  of  the  occupiers  to  enter  into,  but  when  the  conduct 
of  the  defendant  Martin  was  brought  under  their  notice  they 
acted  like  reasonable  men,  and,  indeed,  in  their  own  interest, 
and  they  allowed  their  solicitor  to  attend  the  meeting  at  the 
end  of  November,  1874,  at  which  the  defendant  Martin  was 
remonstrated  with  and  threatened  with  legal  proceedings 
for  digging  and  selling  the  sand,  and  at  which  he  promised 
that  in  future  he  would  do  the  works  in  accordance  with  the 
terms  of  the  contract  and  to  the  satisfaction  of  the  defen- 
dant Graham.  In  that  way  there  sprung  up  between  the 
plaintiffs  and  the  defendant  Martin  something  very  much 
like  a  contract,  and  from  that  time  the  plaintiff's  agent 
watched  the  defendant  Martin's  proceedings,  and  from  time 
to  time  interfered  with  him  in  regard  to  tnem.  When  the 
plaintiffs  found  that  the  defendant  Martin  was  doing  things 
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which  he  was  not  authorized  to  do,  particularly  having 
regard  to  the  arrangement  come  to  at  the  end  of  November, 
they  no  doubt  might,  as  legal  owners  of  an  estate  in  posses- 
sion, subject  only  to  the  rights  of  the  lessees  and  occupiers 
of  the  houses,  have  taken  steps  to  eject  him,  but  if  they  had 
adopted  that  course  it  would  probably  have  led  to  further 
litigation  and  brought  about  proceedings  at  law  which 
might  have  been  considered  harsher  than  the  necessities  of 
the  case  required.  The  plaintiffs  took  a  different  course. 
They  knew  they  were  entitled  to  the  legal  estate  and  could 
bring  an  action  in  ejectment,  against  which  probably  the  de- 
fendant Martin  would  have  had  no  good  defence ;  but  as 
they  found  him  continually  committing  fresh  tresjiasses  and 
nuisances — for  every  time  he  brought  on  to  the  garden  any 
of  the  objectionable  materials  mentioned  a  fresh  trespass 
was  committed,  and  every  time  he  burnt  any  of  those  ma- 
terials a  fresh  nuisance  was  committed,  and  every  time  he 
removed  any  sand  from  the  garden  there  *was  a  new  [467 
trespass  to  and  spoliation  and  waste  of  their  property — they 
filed  this  bill.  It  was  contended  that  this  court  has,  in  that 
state  of  things,  no  jurisdiction  to  interfere  by  way  of  in- 
junction, and  that  the  decision  in  Ooodson  v.  Richardson  is 
not  only  not  an  authority  in  favor  of  the  plaintiffs,  but  thaj; 
it  is  in  favor  of  the  defendant  Martin.  In  my  opinion,  how- 
ever, that  case  is  in  favor  of  the  plaintiffs,  for  Lord  Sel- 
borne  8aid(*):  "I  cannot  look  upon  this  case  otherMrise 
than  as  a  deliberate  and  unlawful  invasion  by  one  man  of 
another  man's  land  for  the  purpose  of  a  continuing  trespass, 
which  is  in  law  a  series  of  trespasses  from  time  to  time  to 
the  gain  and  profit  of  the  trespasser  without  the  consent  of 
the  owner  of  the  land,  and  it  appears  to  me  as  such  to  be  a 
proi)er  subiect  for  an  injunction ;"  and  Lord  Justice  James 
said  (•) :  "The  defendant  in  this  case  is  admittedly  a  tres- 
passer .  .  .  and  he  proposes  to  continue  that  trespass  from 
day  to  day.  ...  It  is  said  that  we  ought  to  allow  this  to  be 
done,  that  we  ought,  in  fact,  to  dismiss  the  plaintiff  from 
this  court,  and  tell  him  to  find  his  way  to  another  court,  in 
which  he  is  to  bring  an  action  for  the  wrong,  for  which  there 
is  no  defence  whatever.  ...  I  do  not  know  whether  more 
than  one  will  be  required — and  then  having  succeeded  in  one 
action  or  two  actions,  or  perhaps  three  actions,  kll  of  which 
on  the  facts  proved  in  this  case  would  necessarily  result  in 
verdicts  for  him,  he  is  to  come  back  to  this  court  and  obtain 
a  perpetual  injunction  on  the  ground  of  repeated  vexation 
and  repeated  actions.     I  do  not  think  that  there  is  any 

0)  Law  Rep.,  9  Ch.,  224.  («)  Law  Rep.,  9  Ch.,  226. 
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principle  in  this  court  which  will  compel  ns  to  drive  the 
plaintiff  to  j^o  through  all  that  litigation  before  he  is  entitled, 
to  that  relief  which  he  would  ultimately  get  when  he  had  gone 
through  it."  If  the  plaintiffs  had  to  go  through  all  t£ose 
processes,  and  be  obliged  to  leave  their  property  all  the  time 
exposed  to  the  wrongful  acts  complained  of,  it  would  be  a 
most  disgraceful  state  of  things,  and  if  such  a  state  of 
things  is  to  receive  judicial  countenance  I  shall  not  be  the 
first  judge  to  do  it,  especially  considering  that  after  Novem- 
ber next  each  court  will  be  capable  of  disposing  of  every 
case"  brought  before  it.  But  however  that  may  he^  there  is 
in  my  opinion  even  now  in  this  court  ample  iurisdiction  in 
a  case  of  this  kind  to  protect  the  property  of  the  plaintiffs, 
and  therefore  I  propose  to  give  them  the  relief  which  I  have 
468]  ^already  stated,  and  I  grant  that  relief  the  more 
readily  considering  the  interest  of  the  plaintiffs  in  the 
garden  ;  their  peculiar  position  in  reference  to  their  lessees 
and  occupiers  of  the  adjacent  houses,  and  their  being  not 
unreasonably  associated  with  the  defendant  Graham  ;  the 
threatened  action  in  ejectment  against  the  defendant  Martin^ 
and  the  violation  of  the  arrangement  which  he  entered  into 
at  the  end  of  November,  1874,  with  the  plaintiffs,  and  which 
has  aided,  if  not  indeed  created,  the  jurisdiction  of  the  court 
over  this  case.  The  costs  of  the  motion  must  be  costs  in  the 
cause,  and  the  defendant  Martin  must  pay  them  all,  and 
there  will  be  liberty  to  ai)ply. 

Solicitor  for  the  plaintins :  Mr.  John  Bbpgood,  agent  for 
Mr.  Jdcob  Birt 

Solicitor  for  the  defendant :  Mr.  Drawbridge. 


[Law  Reports,  20  Equity  Cases,  474.] 
M.R.,  May  28,  1876. 
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[1876     R.    48.] 

Company — Suit  by  ShareJiolder  an  behalf  of  Himself  and  other  SharehoUten — lUeffoi 
Payment  by  Directors —  Ultra  vires — Form  of  SuiL 

Where  a  shareholder  in  an  incorporated  company  filed  his  bill  on  behalf  of 
himself  and  all  other  shareholders  against  the  directors  and  the  promoters  of  a 
bill  in  Parliament  for  a  rival  purpose,  alleging  an  illegal  payment  of  the  company*s 
money  to  such  promoters  to  buy  off  their  opposition,  and  praying  that  it  might 'be 
replaced  : 

Held,  on  demurrer,  that  it  was  not  soificiently  alleged  in  the  bill  that  the  payment 
"was  ultra  mres  : 

Held,  also,  there  being  no  allegation  that  the  company  would  not  sue,  that  it  was 
not  a  case  in  which  the  suit  could  be  maintained  in  its  present  form ;  and  that  the 
demurrer  must  be  allowed,  with  leave  to  amend. 
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Obeervations  on  the  exceptions  to  the  general  role,  that  the  oompany  and  not 
an  indiyidnal  corporator  must  sue  when  the  trust  funds  of  the  company  nave  been 
misapplied. 

Dbmubrer.  The  bill  was  filed  by  the  plaintiff  Henry  Ed- 
ward Bussell,  on  behalf  of  himself  and  all  other  the  share- 
holders in  the  Wakefield  Waterworks  Company,  except 
such  of  the  defendants  as  were  shareholders  therein. 

The  defendants  were  the  said  Wakefield  Waterworks 
Company,  the  six  directors  of  the  same  company,  and  the 
six  promoters  of  an  undertaking  called  the  Wakefield  and 
District  New  Water  Bill. 

The  bill  alleged  that  in  the  year  1874  the  plaintiff  became, 
by  purchase,  the  duly  registered  owner  of  two  fully  paid-up 
shares  in  the  defendant  company ;  that  he  afterwards  heard . 
of  the  payment  of  £6,600  to  the  promoters  of  the  Wakefield 
and  District  New  Water  Bill  to  buy  up  their  opposition  ; 
that  in  the  balance-sheet  for  the  half-year  ending  the  30th 
of  June,  1874,  there  was  the  following  entry  in  tne  capital 
account:  "Parliamentary  expenses,  £8,61714*.  9A";  and 
tliat  the  balance-sheet  for  the  half-vear  ending  the  31st  of 
December,  1874,  contained  (he  following  entry:  "Parlia- 
mentary expenses,  £9,08310*.  lie?.";  but  that  neithjer  the 
balance-sheets  nor  the  reports  contained  any  explanation  of 
these  entries : 

*That  the  plaintiff's  solicitor  was  informed  by  the  [475 
secretary  to  the  company  that  the  sum  of  money  paid  to 
the  prompters  of  the  New  Water  Bill  was  included  in  the 
said  sum  of  £8,617  14*.  9^.,  and  charged  to  the  capital 
account  of  June,  1874,  and  was  paid  by  the  directors  in 
accordance  with  a  resolution  of  tne  shareholders,  author- 
izing them  to  do  all  necessary  acts,  and  in  exercise  of  the 
lawful  powers  of  the  directors,  and  that  the  accounts  con- 
taining the  payments  had  since  been  passed  and  confirmed 
by  the  shareholders : 

That  the  plaintiff  had  ascertained  the  following  facts  with , 
reference  to  the  transaction  in  question :  During  the  session 
of  Parliament  in  the  year  1874  the  defendants,  the  directors 
of  the  waterworks  company,  introduced  a  bill  into  Parlia- 
ment authorizing  them  to  make  new  reservoirs  and  works, 
and  to  raise  more  money,  and  to  extend  their  limits  of  sup- 
ply. During  the  same  session  a  bill  was  introduced  by  the 
defendants,  the  promoters  thereof,  intituled  the  Wakefield 
and  District  New  Water  Bill,  whereby  it  was  proposed  to 
erect  waterworks  of  a  similar  character  to  those  proposed 
by  the  defendant  company  for  the  supply  of  Wakefield  and 
15  Eng.  Rep.  57 
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its  neighborhood,  ai^d  the  promoters  lodged  a  petition 
against  the  bill  introduced  by  the  said  directors.  On  the 
9fli  of  April  the  promoters  of  the  Wakefield  and  District 
New  Water  Bill  withdrew  their  bill,  such  withdraw^  be- 
ing, as  the  plaintlflf  alleged,  the  result  of  a  corrupt  agree- 
ment made  between  the  promoters  of  that  bill  and  the 
directors  of  the  defendant  company,  and  which  was  in  the 
following  terms : 

'^  Terms  of  arrangement  between  the  Wakefield  Water- 
works Company  and  the  Wakefield  New  Waterworks  Com- 
pany made  this  7th  of  April,  1874.  The  directors  of  the 
Wakefield  Old  Waterworks  Company  pledge  their  words 
as  men  of  honor  to  proceed  with  their  present  application  to 
.  Parliament  for  a  supply  of  water  from  Langsett,  and  to  use 
their  utmost  endeavors  to  secure  the  passing  of  their  new 
bill  in  both  Houses  of  Parliament  during  the  present  ses- 
sion, and  will  also  pay  to  the  directors  of  the  Wakefield 
New  Waterworks  Company  the  sum  of  £5,500  for  the  costs 
and  expenses  incurred  by  them  in  connection  with  their 
present  scheme,  on  condition  that  the  Wakefield  New  Wa- 
terworks Company  do  forthwith  withdraw  their  bill  now 
476]  before  Parliament,  and  *also  withdraw  at  once  the 
petition  filed  bj  the  Wakefield  New  Waterworks  Company 
and  the  inhabitants  and  consumers  of  water  in  Wakefield 
and  its  neighborhood,  recently  lodged  or  filed,  and  do  use 
their  influence,  and  do  render  all  the  assistance  in  their 

Sower  to  the  directors  of  the  Wakefield  Old  Waterworks 
ompany  (if  and  when  required  by  them)  at  the  expense  of 
the  said  last-named  company,  to  secure  the  passing  of  the 
present  bill  of  the  Wakefield  Old  Waterworks  Company, 
now.  before  Parliament,  into  law  during  the  present  session 
of  Parliament.  As  witness  the  hands  of  the  directors  of  the 
said  two  companies."  This  agreement  was  signed  by  the 
several  defendants  the  directors  of  the  defendant  company, 
.  and  by  the  several  defendants  the  promoters  of  the  saia  bill, 
on  the  7th  of  April,  1874,  and  on  or  about  that  date  the 
directors  of  the  defendant  company  paid  to  the  promoters 
of  the  said  bill  out  of  the  moneys  of  tne  defendant  company 
the  sum  of  £5,600. 

The  bill  alleged  that  the  promoters  had  express  notice 
that  the  sum  of  £5,500  was  paid  out  of  the  moneys  of  the 
defendant  company,  and  that  the  directors  had  no  author-  * 
ity  so  to  pay  the  same ;  that  no  general  meeting  of  the 
shareholders  of  the  defendant  company  was  held,  and  no 
resolution  passed  for  the  purpose  of  authorizing  the  said 
agreement,  or  the  payment  of  the  said  £5,600. 
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The  plaintiff  insisted  that  the  transaction  was  illegal,  and 
that  its  illegality  was  known  to  the  directors  and  pro- 
moters ;  and  he  charged  that  the  said  snm  of  £5,500  was 
illegally  paid  ont  of  the  capital  and  funds  of  the  defendant 
company  to  the  said  promoters,  and  that  they  received 
such  moneys  with  full  notice  and  knowledge  that  the  same 
was  being  so  paid  to  them  illegally,  and  oy  a  breach  of 
trust ;  that  the  promoters  concurred  in  such  breach  of  trust ; 
and  that  the  directors  and  promoters  were  liable  to  repay 
the  same. 

The  bill  prayed  that  it  might  be  declared  that  the  agree- 
ment of  the  7tn  of  April,  1874,  and  the  said  payment  of  the 
sum  of  £5,500  were  not  within  the  powers  of  the  defendant 
company ;  that  an  account  might  be  taken  of  the  moneys  so 
paid,  and  that  the  defendants,  the  directors  and  promoters, 
might  be  ordered  to  repay  the  same. 

The  defendants  demurred  generally  for  want  of  equity. 

*Mr.  Bagshawe^  Q.C.,  and  Mr.  Bunting^  for  the  de-  [477 
f endants,  in  support  of  the  demurrer :  This  bill  seeks  to 
recover  back  a  sum  of  money  paid  by  the  defendants,  the 
directors  of  the  waterworks  company,  to  the  other  defen- 
dants, the  promoters  of  the  bill  which  was  withdrawn,  on 
the  ground  that  such  payment  was  uUra  vires  ;  but  there 
are,  we  submit,  no  sumcient  allegations  in  the  bill  to  show 
that  the  act  complained  of  was  beyond  the  powers  of  the 
directors. 

Further,  the  suit  is  wrongly  framed.  A  bill  like  this, 
to  recover  moneys  belonging  to  a  corporate  body  alleged  to 
be  improperly  paid  to  a  stranger,  cannot  be  filed  by  an  indi- 
vidual shareholder,  unless  it  is  distinctly  alleged  that  the 
corporation  or  company  have  refused  to  sue,  or  that  there 
is  some  reason  which  prevents  the  company  from  suing : 
Oray  v.  Lems  (') ;  Mozley  v.  Alston  O ;  Foss  v.  Har- 
bottle  C). 

It  is  not  alleged  in  this  bill  either  that  the  defendant  com- 
pany has  refused  to  sue,  or  that  it  is  incapable  of  suing :  on 
these  grounds,  therefore,  as  well  as  on  the  first,  we  contend 
that  the  demurrer  should  be  allowed. 

Mr.  Chitty,  Q.C.,  and  Mr.  W.  W.  Cooper,  for  the  plaintiff, 
in  support  of  the  bill :  The  conduct  of  the  directors  of  the 
waterworks  company  in  entering  into  the  agreement  with 
the  promoters  oi  a  rival  company,  and  paying  them  the 
sum  of  £5,500  to  buy  off  their  opposition,  was,  on  the  facts 
alleged  in  the  bill,  both  illegal  and  uUra  vires.  The  di- 
rectors were  in  the  position  of  trustees  for  the  company, 

0)  Law  Rep.,  8  Ch.,  1036.  («)  1  Ph.,  790.  (»)  2  Hare,  461. 
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and,  as  such,  they  are  liable  in  this  court  to  account  for  the 
company's  money  which  they  have  misapplied.  The  bill 
alleges  that  the  promoters  received  the  money  with  notice 
that  it  was  the  property  of  fhe  company.  That  would  be 
sufficient  to  render  them  in  this  court  liable  to  account  for 
it :  Ferguson  v.  WiUon  (*)  ;  HodgJcinson  v.  National  Live 
Stock  Insurance  Company  (') ;  Maunsell  v.  Midland  Oreai 
Western  {Ireland)  Hailway  Company  i^) ;  Atwool  v.  Merry- 
weaiher  (*). 

478]  *Iii  SaloTnons  v.  Laingi^\  where  money  belonging 
to  one  railway  company  had  been  improperly  paid  over  by 
the  directors  to  the  directors  of  another  company  who  had 
notice  of  the  breach  of  trust,  and  a  bill  was  filed  by  a  share- 
holder of  the  first  commpany  on  behalf  of  himself  and  the 
other  shareholders  against  the  directors  of  both  companies 
to  recover  back  the  lund,  it  was  held  on  demurrer  that  the 
directors  of  the  second  company  were  proi)erly  made  par- 
ties to  the  suit,  and  also  that  such  a  suit  might  be  instituted 
by  an  individual  shareholder,  although  it  was  not  alleged 
that  the  company  had  refused  to  sue.  That  case  is  a  direct 
authority  in  favor  of  the  bill  being  framed  in  its  present 
form. 

Mr.  Bagshawe^  in  reply,  on  the  question  whether  the 
plaintiff  should  have  leave  to  amend. 

Sir  Qc.  Jessel,  M.R.:  I  am  of  opinion  that  this  bill  is 
open  to  general  demurrer  on  two  grounds.  The  nature  of 
the  case  which  I  suppose  was  intended  to  be  made  by  the 
bill  is  that  the  waterworks  company  were  not  authorized  to 
pay  a  sum  of  £5,600  to  the  promoters  of  an  opposition  com- 
pany, who  were  opposing  a  bill  for  extending  the  powers  of 
what  I  will  call  the  old  company,  in  order  to  buy  off  the 
opposition.  The  bill  seeks  to  make  liable  both  the  directors 
01  the  old  company  who  had  paid  the  money  and  the  pro- 
moters of  the  new  company  who  received  the  money. 

The  two  objections,  which  I  think  are  well  founded,  are 
these :  first,  it  is  said  there  is  no  case  made  by  the  bill  show- 
ing that  the  act  complained  of  was  beyond  the  powers  of 
the  old  company,  there  being  no  direct  allegation  of  fraud, 
although  the  word  *' corrupt"  is  used;  and  secondly,  it  is 
said  that,  even  if  the  act  complained  of  was  shown  to  be 
uUra  vires,  it  was  a  case  in  which  the  old  company,  which 
was  an  incorporated  company,  ought  to  sue.  [His  honor 
then  reviewed  the  allegations  in  the  bill,  and  considered  that 

(»)  Law  Rep.,  2  Ch.,  77.  {*)  Law  Rep.,  5  Eq.,  464,  n. 

(«)  4  De  G.  A  J.,  422.  (*)  12  Beav.,  877. 

(8)  1  H.  &  M.,  180. 
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the  bill  did  not  sufficiently  allege  that  the  payment  com- 
plained of  was  beyond  the  powers  of  the  old  company.] 

A  great  deal  of  the  argument  in  this  case  turned  upon 
what  *may  be  described  perhaps,  in  one  sense,  as  a  [479 
technical  objection,  but  which  is  a  very  fonnidable  and  im- 
portant objection.  It  was  said  that  this  is  a  bill  to  make  a 
Btranger  pay  back  money  belonging  to  a  company  which  the 
stranger  has  illegally  or  improperly  possessed  himself  of, 
or  appropriated  to  his  own  use,  and  that  any  person  who 
ta.kes  possession  of  a  trust  fund  is  liable  to  be  sued  in  equity 
by  the  owner  of  the  trust  fund  if  he  had  notice  at  the  time 
that  it  was  a  trust  fund ;  and  although  he  gave  value,  still 
in  that  way  the  bill  can  be  maintained  against  him. 

The  answer  was,  that  where  the  owner  of  the  trust  fund 
is  an  incorporated  company,  the  corporation  is  the  only- 
party  to  sue ;  the  stranger  has  nothing  whatever  to  do  with 
the  individual  corporators ;  and  although  in  a  sense  it  is 
their  property,  because  individual  corporators  make  up  the 
corporation,  yet  in  law  it  is  not  their  property,  but  the 
property  of  the  corporation,  and  therefore  the  right  person 
to  sue  IS  the  corporation,  who  is  the  cestui  que  trust  or 
equitable  owner  of  the  fund.  That  I  take  to  be  the  general 
rule  of  this  court.  In  this  court  the  money  of  the  company 
is  a  trust  fund,  because  it  is  applicable  only  to  the  special 
purposes  of  the  company  in  the  hands  of  the  agents  of  the 
company,  and  it  is  in  that  sense  a  trust  fund  applicable  by 
them  to  those  special  pur]30ses  ;  and  a  person  taking  it 
from  them  with  notice  that  it  is  being  applied  to  other  pur- 
I>oses  cannot  in  this  court  say  that  he  is  not  a  constructive 
trustee. 

But  the  general  rule  being  that  the  cestui  que  trust  must 
sue,  and  not  the  individual  corporator  who  has  only  an  ulti- 
mate beneficial  interest,  the  only  point  remaining  to  be  con- 
sidered is,  whether  there  are  any  exceptions  to  the  general 
rule.  I  entirely  agree  that  the  general  rule,  if  I  may  say 
BO  respectfully,  is  correctly  stated  by  Lord  Justice  James 
in  the  case  of  Gray  v.  Lewis  {^) :  ''Where  there  is  a  corpo- 
rate body  capable  of  filing 'a  bill  for  itself  to  recover 
property,  eithei'  from  its  directors  or  officers,  or  from  any 
other  persob,  that  corporate  body  is  the  proper  plaintiff, 
and  the  only  proper  plaintiff."  I  do  not  understand  the* 
Lord  Justice  to  intend  to  state  more  than  the  general  rule, 
because  he  began  by  saying:  "It  is  very  important,  in 
order  to  avoid  oppressive  litigation,  to  adhere  to  the  rule 
laid  down  in  Moztey  v.  Alston  ("),  and  Foss  v.  *//ar-  [480 

(»)  Law  Rep.,  8  Ch.,  1035,  1050.  (»)  1  Ph.,  790. 
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hottle  C),  which  cases  have  always  been  considered  as  set- 
tling the  law  of  this  court."  So  that  in  laying  down  the 
general  rule  he  did  not  intend  to  impeach  or  interfere  with 
those  cases,  but  only  to  express  the  result  of  them.  In 
reality  Mozley  v.  Alston  (')  simply  affirmed  Foss  v.  HarhottU^ 
and  tneref ore  when  you  want  to  find  the  rule  you  must  look 
to  Foss  V.  Harhotlle^  where  you  will  find  the  general  rule 
is  that  which  I  have  stated.  But  that  is  not  a  universal 
rule ;  that  is,  it  is  a  rule  subject  to  exceptions,  and  the  ex- 
ceptions depend  very  much  on  the  necessity  of  the  case ; 
that  is,  the  necessity  for  the  court  doing  justice. 

In  Foss  V.  Harbottle  {*)  Vice-Chancellor  Sir  J.  Wigram 
says  this  :  "The  first  objection  taken  in  the  ai^ument  for 
the  defendants  ivas  that  the  individual  members  of  the  cor- 
poration cannot  in  any  case  sue  in  the  form  in  which  this 
bill  is  framed.  During  the  argument  I  intimated  an  opinion 
to  which,  upon  further  consideration,  I  fully  adhere,  that 
the  rule  was  much  too  broadly  stated  on  the  part  of  the 
defendants.  I  think  there  are  cases  in  which  a  suit  might 
properly  be  so  framed.  Corporations  like  this  of  a  private 
nature  are  in  truth  little  more  than  private  partnerships,  and 
in  cases  which  may  easily  be  suggested  it  would  be  too 
much  to  hold  that  a  society  of  private  persons  associated 
together  in  undertakings  which,  tnough  certainly  beneficial 
to  the  public  are  nevertheless  matters  of  private  property, 
are  to  be  deprived  of  their  civil  rights  inter  se  because,  m 
order  to  make  their  common  objects  more  attainable,  the 
Crown  or  the  Legislature  may  have  conferred  upon  them 
the  benefit  of  a  corporate  character.  If  a  case  should  arise 
of  injury  to  a  corporation  by  some  of  its  members,  for 
which  no  adequate  remedy  remained  except  that  of  a  suit 
by  individual  corporators  in  their  private  characters,  and 
asking  in  such  character  the  protection  of  those  rights  to 
which  in  their  corporate  character  they  were  entitled,  I  can- 
not but  think  that  the  principle  so  forcibly  laid  down  by 
Lord  Cottenham,  in  WaUwortk  v.  IIoU{*)  and  other  cases 
would  apply,  and  the  claims  of  justice  would  be  found  su- 
perior to  any  difficulties  arising  out  of  technical  rules 
respecting  the  mode  in  which  corporations  are  required  to 
sue."  That  I  take  to  be  the  correct  law  on  the  subject. 
481]  It  remains  to  consider  what  are  those  exceptional 
cases  in  which,  for  the  due  attainment  of  justice,  such  a 
suit  should  be  allowed.  We  are  all  familiar  with  one  large 
class  of  cases  which  are  certainly  the  first  exception  to  the 

(')  2  Hare,  461.  {^)  2  Ilaro.  491. 

O  1  Ph.,  790.  C)  4  My.  A  C,  619,  635. 
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rule.  They  are  cases  in  which  an  individual  corporator 
Btles  the  corporation  to  prevent  the  corporation  either  com- 
mencing or  continuing  the  doing  of  something  which  is 
beyond  the  powers  of  the  corporation.  Such  a  bill,  indeed, 
may  be  maintained  by  a  single  corporator,  not  suing  on 
behalf  of  himself  and  of  others,  as  was  settled  in  the  House 
of  Lords  in  a  case  of  Simpson  v.  Westminster  PaZace  Hotel 
Company  (' ).  If  the  subject  matter  of  the  suit  is  an  agreement 
between  the  corporation  acting  by  its  directors  or  managers 
and  some  other  corporation  or  some  other  person  strangers  to 
the  corporation,  it  is  quite  proper  and  quite  usual  to  make 
that  otner  corporation  or  person  a  defendant  to  the  suit, 
because  that  other  corporation  or  person  has  an  interest, 
and  a  great  interest,  in  arguing  the  question  and  having  it 
decided,  once  for  all,  whether  the  agreeement  in  question  is 
really  within  the  powers  or  without  the  powers  of  the  cor- 
poration of  which  the  corporator  is  a  member.  So  that  in 
these  cases  you  must  always  bring  before  the  court  the 
other  corporation. 

The  cases  are  so  numerous  on  this  subject,  that  one  ought 
not  i)erhaps  to  refer  to  them.  But  I  may  mention  a  few  of 
them.  There  is,  iirst,  the  well-known  case  of  Hare  v.  Lon- 
don and  North  Western  Railway  Company  (') ;  there  is  the 
case  of  Simpson  v.  Denison  (*) ;  there  is  a  case  of  Deman 
V.  Uncord  {*) ;  and  a  vast  number  of  cases  as  regards  agree- 
ments between  railway  companies  which  have  been  held  to 
be  tUtra  vires.  When  you  nave  got  the  second  corporation 
or  person  a  party  to  the  suit,  it  may  happen  that,  in  addition 
to  the  relief  that  you  are  entitled  to  as  regards  the  first, 
you  are  entitled  to  have  relief  against  the  second  for  some- 
thing that  has  been  done  under  the  ultra  vires  agreement. 
You  may  be  entitled  to  have  money  paid  back  which  has 
been  paid  under  the  ultra  vires  agreement,  as  in  the  case  of 
Salomons  v.  Laing{^),  and  you  may  be  entitled  to  have 

Eroperty  returned  or  other  acts  done.  If  the  detainer  or 
older  of  the  money  or  property,  that  is,  the  *second  [482 
corporation  or  other  person,  is  already  a  party,  and  a  neces- 
sary party,  to  the  suit,  it  would  be  indeed  a  lame  and  halt- 
ing conclusion  if  the  court  were  to  say  it  could  do  justice  in 
a  suit  so  framed  by  ordering  the  money  to  be  returned  or 
the  property  restored.  It  is  a  necessary  incident  to  the  first 
part  of  the  relief  which  can  be  obtained  by  individual  cor- 
porators, and  will  do  complete  justice  on  each  side,  and 

(')  8  II.  L.  C,  712.  (*)  1  Sim.  (N.S.).  660. 

(2)  2  J.  &  H.,  80.  («)  12  Beav.,  377. 

O  10  Ilare,  51. 
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that  has  alwajs  been  the  practice  of  the  court.  Therefore, 
in  a  case  so  framed  there  is  no  objection  to  a  suit  by  !ui 
individual  corporator  to  recover  from  another  corporator, 
or  from  any  otner  persons  being  strangers  to  this  corpora- 
tion, the  money  or  property  so  improperly  obtained.  But 
that  is  not  the  only  case.  Any  other  case  in  which  the 
claims  of  justice  require  it  is  within  the  exception. 

Another  instance  occurred  in  the  case  of  Aitoool  v.  Merry- 
weather  ('),  in  which  the  corporation  was  controlled  by  the 
evil-doer,  and  would  not  allow  its  name  to  be  used  as  plain- 
tiff in  the  suit.  It  was  said  that  justice  required  that  the 
majoritv  of  the  corporators  should  not  appropriate  to  them- 
selves the  property  of  the  minority,  and  then  use  their  own 
votes  at  the  general  meeting  of  the  corporation  to  prevent 
their  being  sued  by  the  corporation,  and  consequently  in  a 
case  of  that  kind  the  corporators  who  form  part  of  the 
minority  might  file  a  bill  on  their  own  behalf  to  get  back 
the  property  or  money  so  illegally  appropriated,  it  is  not 
necessary  that  the  corporation  should  absolutely  refuse  by 
vote  at  the  general  meeting,  if  it  can  be  shown  either  that 
the  wrongdoer  had  command  of  the  majority  of  the  votes, 
so  that  it  would  be  absurd  to  call  the  meeting  ;  or  if  it  can 
be  shown  that  there  has  been  a  general  meeting  substan- 
tially approving  of  what  has  been  done ;  or  if  it  can  be 
shown  n-om  the  acts  of  the  corporation  as  a  corporation, 
distinguished  from  the  mere  acts  of  the  directors  of  it,  that 
they  have  approved  of  what  has  been  done,  and  have 
allowed  a  long  time  to  elapse  without  interfering,  so  that 
they  do  not  intend  and  are  not  willing  to  sue.  In  all  those 
cases  the  same  doctrine  applies,  and  tne  individual  corpora- 
tor may  maintain  the  suit.  As  I  have  said  before,  the*  rule 
is  a  general  one,  but  it  does  not  apply  to  a  case  where  the 
interests  of  justice  require  the  rule  to  be  dispensed  with.  I 
do  not  intend  by  the  observations  I  have  made  in  any  way 
483]  to  restrain  *the  generality  of  the  terms  made  use  of  by 
the  learned  judge  who  decided  the  case  of  If^oss  v.  Har- 
hoUle(^).  Therefore  I  cannot  help  seeing  it  is  quite  possible 
BO  to  amend  this  bill  as  to  get  rid  of  the  difficulty  which 
now  exists,  and  I  think  that  on  this  part  of  the  case  I  should 

f've  leave  to  amend.     Of  course,  in  allowing  the  demurrer, 
allow  it  in  the  usual  form. 

Solicitor  for  the  plaintiff :  Mr.  Horace  Philbrick, 
Solicitors  for  the  defendants  :  Messrs.  Singleton  &  Tatter- 
shall;  Messrs.  Torr  &  Co. 

(»)  Law  Rep.,  6  Eq.,  464,  b.  O  2  Hare,  461. 
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[Law  Reports,  20  Equity  Cases,  492.] 
M.B.,  June  8,  9,  1876. 

*Pearce  V.  Watts.  [492 ' 

[1878    P.     168.] 

VtndoT  and  Purckaaer — Specific  Performcmce — RaervaiUm  of  "Necessary  Land  f<yr 
making  RaUioay  " — Defence  not  raised  by  Demurrer — Costs. 

Contract  for  the  sale  of  an  estate,  vendor  reserving  "  the  necessary  land  for  making 
a  railway "  through  the  estate  to  P.  In  a  suit  by  the  purchaser  for  specific  per- 
formanoe: 

Held,  that  the  reservation  was  void  for  uncertainty,  and  that  the  contract  could 
not  be  enforced  : 

ffeldj  also,  that,  though  the  defence  was  raised  by  answer  and  not  by  demurrer, 
the  bill  must  be  diamiseed  with  oosts. 

The  defendant,  T.  Watts,  had  entered  into  an  agreement 
with  the  plaintiff  for  the  sale  to  him  of  an  estate  with  the 
following  reservation:  '^T.  Watts  reserves  the  necessary 
land  for  making  a  railway  through  the  estate  to  Prince 
Town." 

The  defendant  having  refused  to  complete,  the  plaintiff 
filed  his  bill  for  specific  performance.  The  defend!ant  put 
in  an  answer,  the  principal  defences  being  that  the  contract 
was  void  for  uncertainty,  and  that  the  defendant  at  the 
time  when  he  entered  into  it  was  of  unsound  mind. 

Mr.  Southgate^  Q.C.,  and  Mr.  Bevir^  for  the  plain tiflf: 
The  contract  for  the  sale  of  the  estate  is  one  which  this  court 
will  enforce,  and  the  reservation  contained  in  it  does  not 
render  it  void  for  uncertainty.  The  court  can  ascertain 
what  land  is  necessary  for  making  the  railway:  Bedford 
and  Cambridge  Railway  Company  v.  Stanley  (*).  In  San- 
derson V.  Cockermxmth  and  *  Workington  Railway  [493 
Company  Q  there  was  a  contract  for  sale  with  the  follow- 
ing reservation  :  "  Subject  to  the  making  such  roads,  ways, 
and  slips  for  cattle  as  might  be  necessary."  In  that  case 
.the  court  directed  a  reference  to  ascertain  what  was  neces- 
sary or  proper. 

tt  may  be  said  that  the  contract  cannot  be  carried  out  by 
a  conveyance,  but,  as  what  the  vendor  contemplated  was  a 
compulsory  purchase  by  the  railway  company,  there  might 
be  a  covenant  that  the  purchase-money  of  any  land  taken 
by  the  company  should  be  paid  to  the  vendor :  Jenkins  v. 
Ureen  (') ;  Lord  J.  Stewart  v.  London  and  North  Western 
Railway  Company  (') ;  Liddy  v.  Kennedy  (*). 

0)  2  J.  A  a,  746.  (<)  1  D.  M.  A  G.,  721. 

O  11  Beav.,  4l»7;  2  II.  A  Tw.,  327.  C)  Law  llep.,  5  11.  L.,  134. 

(3)  27  Beav.,  437. 

15  Eng.  Rep.  58 
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If,  however,  the  court  should  consider  that  the  contract 
cannot  be  specifically  performed,  and  that  the  bill  must  be 
dismissed,  at  any  rate,  as  the  defendant  might  have  raised 
the  defence  by  demurrer,  the  plaintiflE  ought  not  to  pay  the 
full  costs  up  to  the  hearing. 

Mr.  Chiuy^  Q.C.,  and  Mr.  Simmonds^  for  the  defendant, 
were  not  called  on. 

Sir  Qt.  Jessel,  M.R.:  I  am  of  opinion  that  this  contract 
cannot  be  enforced.  It  may  be  said  that  the  court  takes  a 
strict  view  of  these  contracts ;  but  if  a  plaintiflE  seeks  specific 
performance,  he  must  take  the  contract  as  it  is  made,  and 
it  must  be  construed  strictly. 

The  present  contract  is  one  which  cannot  be  carried  out 
by  conveyance;  and  that  being  so,  I  do  not  see  how  the 
court  can  alter  it  and  make  a  new  contract  which  can  be 
carried  out  by  conveyance.  By  the  contract  the  vendor 
agrees  to  sell  certain  land,  but  ''reserves  the  necessary  land 
for  making  a  railway  through  the  estate  to  Prince  Town." 
If  the  conveyance  were  executed  in  this  form,  it  is  obvious, 
according  to  the  present  law,  the  whole  land  would  ikiss  to 
the  purchaser,  the  reservation  being  void  for  uncertainty. 
But  this  is  not  the  intention  of  the  parties,  for  the  vendor 
intended  to  reserve  a  substantial  part  of  the  estate.  The 
494]  *contract  does  not  show  what  that  is.  I  neither  know 
what  is  the  amount  of  land  necessary  for  a  railway,  nor 
what  line  the  railway  is  to  take,  nor  anything  about  it,  and, 
therefore,  I  cannot  enforce  specific  penormance  of  the  con- 
tract. It  is  urged  on  the  part  of  tne  plaintiff  that  the  de- 
fendant might  nave  demurred,  and  not  having  done  so,  is 
only  entitled  to  such  costs  as  he  would  have  had  in  case  he 
had  demurred,  and  not  to  have  the  costs  of  the  whole  pro- 
ceedings paid  by  the  plaintiff.  It  seems  to  me,  however, 
that  the  same  prmciple  ought  to  apply  to  a  suit  in  this  court 
as  to  an  action  at  common  law.  in  an  action  at  law  a  de- 
fendant may  object  to  the  form  of  .the  declaration  although 
all  the  witnesses  are  summoned,  and  if  the  objection  be  sus- 
tained, may  sign  judgment  and  have  the  whole  of  the  costs. 
This  ought  to  be  the  rule  here,  and  in  fact  was  held  to  be 
the  rule  by  the  Lords  Justices  in  the  recent  case  of  Bush  v. 
Trowbridge  Waterworks  Company  (*).  The  biU  must  be 
dismissed  with  costs. 

Solicitors  for  the  plaintiff:  Messrs.  Coode^  Kirigdon  & 
Cottorty  agents  for  Mr.  E.  CJiilcott,  Tavistock, 

Solicitor  for  the  defendant:  Mr.  S,  B.  Somerville^  agent 
for  Messrs.   W,  &  E,  F,  Bard,  Okchavvptoii. 

(1)  Law  Rep.,  10  Cli.,  459. 
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[Law  Reports,  20  Equity  Cases,  494.] 
M.R.,  June  9,  1876. 

Hackett  v.  Baiss. 

[1876     a     110.] 
Ancient  Lights — Injunction — Angle  of  46© .    / 

Where  a  building  was  beinff  erected  in  a  somewhat  narrow  street  in  the  city  of 
London,  and  had  a&eady  reached  a  height  which  would  subtend  an  angle  of  46o  at 
the  foot  of  the  ancient  lights  of  the  plaintiff's  houses  on  the  opposite  side  of  tho 
street: 

Held,  that  the  plaintiff  was  entitled  to  an  injunction  restraining  the  raising  the 
new  building  to  a  greater  height. 

This  was  a  suit  to  restrain  the  defendants  from  building 
a  warehouse  of  such  a  height  as  to  interfere  with  the  access 
of  light  and  air  to  the  plaintiffs  premises. 

*The  plaintiff  in  this  case  was  the  owner  of  certain  [495 
messuages  in  Jewry  Street  in  the  city  of  London,  the  own- 
ers and  occupiers  of  which  had  had  uninterrupted  enjoy- 
ment of  light  and  air  for  above  twentjr  years.  In  two  of 
the  houses  the  plaintiff  carried  on  business  as  a  wholesale 
furniture  manufacturer,  with  a  shop  and  shop-front,  and 
show-rooms  upstairs.  The  other  houses  were  let  for  busi- 
ness purposes.  The  greatest  width  of  the  street  was  38  ft. 
6  in.,  and  at  some  parts  it  was  only  34  feet  wide.  The  foot 
of  the  plaintiffs  ground -floor  windows  was  6  feet  above  the 
ground,  the  centre  of  the  windows  3  feet  higher ;  the  aver- 
age height  of  the  bottoms  of  his  first-floor  windows  was  16 
feet  above  the  ground,  and  the  average  height  of  his  houses 
was  46  feet.  The  road  on  that  side  of  the  street  was  one 
foot  higher  than  on  the  opposite  side. 

The  defendants  were  erecting  a  warehouse  opposite  to  the 
plaintiffs  premises  on  the  site  of  some  old  buildings,  part 
of  which  only  subtended  an  angle  of  38°,  and  other  part  an 
angle  of  27°  above  the  horizon  at  the  centre  point  of  the 
ground-floor  windows  of  the  plaintiffs  houses.  The  defen- 
dants desired  to  build  their  warehouse  62  feet  high,  and  had 
carried  it  up  to  the  height  of  46  feet  when  the  bill  was  filed. 

The  bill  prayed  that  the  defendants,  their  agents,  ser^ 
vants  and  workmen,  might  be  restrained  by  injunction  until 
the  hearing  of  the  cause,  and  thenceforth  perpetually,  from 
further  raising  the  said  erection,  or  permitting  it  to  remain 
at  a  greater  height  than  the  buildings  which  formerly  stood 
on  the  same  site,  or  at  such  lieight  a.s  miglit  obstruct  or 
diminish  such  access  or  use  of  light  to  the  phiintiff  s  mea- 
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suages  as  was  enjoyed  before  the  old  buildings  were  pulled 
down. 

An  interim  injunction  had  been  obtained,  and  the  cause 
now  came  on  for  hearing,  with  the  usual  scientific  evidence 
on  both  sides. 

It  appeared  that  the  height  to  which  the  building  was 
already  raised  subtended  an  angle  of  rather  more  than  46** 
at  the  foot  of  the  plaintiflPs  ancient  lights. 
•  Mr.  Fischer^  Q.C.,  and  Mr.  Henderson^  for  the  plaintiff, 
contended  that  he  was  entitled  to  an  injunction  restraining 
any  further  elevation  of  the  walls  of  the  new  building,  but 
they  did  not  ask  for  a  mandatory  injunction  in  order  that 
49o]  the  defendants  might  be  *compelled  to  pull  down 
their  building  to  the  height  of  44  feet,  which  would  pre- 
serve the  access  of  light  at  the  angle  of  45°. 

Mr.  Chitty^  Q.C.,  and  Mr.  Tysen^  for  the  defendants: 
There  is  no  reported  case  in  which  the  right  to  light  has 
been  carried  to  the  extent  contended  for  here.  The  nearest 
case  is  Yates  v.  Jack  {'),  where  the  distance  was  31  feet  and 
the  height  of  the  proposed  building  67  feet. 

The  rrescription  Act  (2  &  3  Will.  4,  c.  71)  does  not  give 
an  owner  any  further  right  than  the  common  law.  It  has 
not  altered  tne  nature  of  the  easement,  but  only  its  mode 
of  proof.  It  was  supposed  for  some  time  that  the  act  gave 
an  indefeasible  right  to  every  inch  of  sky,  but  that  was 
held  to  be  erroneous  in  Kelk  v.  Pearson  {*),  and  again  in 
City  of  London  Brewery  Company  v.  Tennantn.  The 
Ix)rd  Justice  James  there  says:  '-The  extent  of  the  right 
of  an  owner  of  ancient  lights  is  to  prevent  his  neighbor 
from  building  so  as  to.  obstruct  the  access  of  sufficient  light 
and  air  to  such  an  extent  as  to  render  the  house  substan- 
tially less  comfortable  and  enjoyable,  that  is  to  say,  that  he 
is  entitled  to  sufficient  light,  according  to  the  ordinary  no- 
tions of  mankind,  for  the  comfortable  use  and  enjoyment  of 
that  house  as  a  dwelling-house,  if  it  were  a  dwelling-house, 
or  for  the  beneficial  use  and  occupation  of  the  house,  if  it 
were  a  warehouse,  a  shop  or  other  place  of  business." 

On  this  principle  an  injunction  was  refused  in  Clarke  v. 
Clark  (*),  although  the  sunshine  was  reduced  in  winter  from 
2  J  hrs.  to  40' ;  and  in  Robson  v.  Whittingham  (*),  where  the 
distance  was  15  feet,  the  building  to  the  west,  as  here,  the 
old  buildings  in  part  30  feet  high,  and  in  part  14  feet,  and 
the  new  buildings  36  feet  throughout.  There  was  also  evi- 
dence there  of  the  gas  having  to  be  lighted  earlier,  and  a 

(')  Law  Rep.,  1  Ch.,  296.  {*)  Law  Rep.,  1  Ch.,  16. 

"(«)  Ibid.,  6  Ch.,  809.  (*)  Ibid..  442. 

O  Ibid.,  9  Ch.,  212,  216. 
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table  having  to  be  moved.  The  case  was  much  stronger  in 
favor  of  the  plaintiff  than  the  present  case.  An  injunction 
was  also  refused  in  Dwell  v.  Pritc7iardQ\  where  the  dis- 
tance was  10  feet,  the  old  buildings  13  ft.  6  in.  high,  and 
the  new  ones  20  feet,  and  the  building  to  the  west. 

*Even  if  we  do  interfere  to  some  slight  extent  with  [497 
the  plaintiflPs  light  and  air,  we  submit  that  the  damage  is 
so  tnvial  that  the  court  will  not  grant  an  injunction,  but 
only  inquire  into  the  amount  of  damage  in  accordance  with 
the  principles  laid  down  by  your  honor  in  AynsUy  v. 
Ol(yo^(^). 

Sib  6.  Jessel,  M.R.:  I  have  no  doubt  in  this  case  as  to 
what  I  ought  to  do,  having  regard  to  the  law  of  the  court. 
In  the  first  place,  the  building  of  which  complaint  is  made 
is  not  completed,  and  although  some  complaint  is  made  as 
regards  the  building  up  to  its  present  height,  yet,  as  it  is 
only  a  question  of  1  foot  or  IJ  feet  between  the  present 
height  of  46  feet  and  the  height  to  which  the  building  ought 
to  go  in  order  to  preserve  the  access  of  light  at  an  angle  of 
46°,  which  would  probably  be  44  feet,  or  thereabouts,  the 
counsel  for  the  plaintiff  did  not  ask  me  to  grant  a  manda- 
tory injunction  in  order  to  make  the  defendants  pull  down 
to  that  difference.  Therefore,  I  am  entitled  to  treat  this 
question  as  if  I  were  deciding  the  question  as  to  a  building 
leaving  the  access  of  light  still  to  the  defendant's  houses 
at  an  angle  not  greater  than  45°.  Speaking  of  that,  I  do 
not  think  with  a  completed  building  that  the  mere  fact  of 
its  being  a  few  inches  too  high  would  have  induced  the 
court  to  grant  a  mandatory  injunction,  even  if  the  plaintiff's 
counsel  had  not  waived  it. 

The  real  question  I  have  to  decide  is  this :  In  a  street  a 
good  deal  narrower  than  ordinary  streets,  not  being  more 
than  38  ft.  6  in.  at  any  part  across,  and  at  other  parts  only 
84  feet,  is  a  building  owner  entitled  to  erect  a  building  to 
a  height  which  wiU  obstruct  the  access  of  light  below  the 
46°  angle  1  I  say  that,  as  a  general  rule,  he  is  not.  In 
cases  of  this  kind,  positive  evidence  being  unobtainable, 
because  the  building  is  not  erected,  you  must  go  ui)on 
theory,  and  that  theory  of  course  must  be  the  opinion  of 
skilled  persons— persons  who  have  paid  attention  to  the 
effect  of  buildings  on  light.  But  on  this  point  the  court 
is  not  left  to  guess  or  to  arrive  at  an  arbitrary  conclusion 
upon  the  evidence  of  witnesses,  because,  in  the  first  place, 
the  point  has  been  considered  by  the  Legislature,  and  after 

(»)  Law  Rep.,  1  Ch.,  244.  («)  Law  Rep.,  18  Eq.,  644,  664. 
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498]  considering  the  result  of  *professional  opinions,  the 
Legislature  has  adopted  the  angle  of  45°  as  the  proper 
angle  below  which  the  incidence  of  light  ought  not  to  be 
permitted  to  fall  in  the  case  of  buildings  on  the  opposite 
side  of  an  ordinary  street ;  and  that  view  has  been  sanc- 
tioned by  the  court  whose  decisions  are  binding  upon  me, 
even  if  I  differed  from  them,  which  I  do  not.  I  refer  to  the 
case  of  City  of  London  Brewery  Compan^g  v.  Tenna7d{^\ 
where  the  judgment  contains  these  words  :  **  Further,  with 
regard  to  the  forty-five  degrees,  there  is  no  positive  rule  of 
law  upon  that  subject ;  the  circumstance  that  forty-five 
degrees  are  left  unobstructed  being  merely  an  element  in 
the  question  of  fact,  whether  the  access  of  light  is  unduly 
interfered  with ;  but  undoubtedly  there  is  ground  for  say- 
ing that  if  the  Legislature,  when  making  general  regula- 
lations  as  to  buildings,  considered  that  when  new  buildings 
are  erected,  the  light  sufficient  for  the  comfortable  occupa- 
tion of  them  will,  as  a  general  rule,  be  obtained  if  the 
buildings  to  be  erected  opposite  to  them  have  not  a  greater 
angular  elevation  than  forty-five  degrees,  the  fact  that 
forty-five  degrees  of  sky  are  left  unobstructed  may,  under 
ordinary  circumstances,  be  considered  ^ima/ac/e  evidence 
that  there  is  not  likely  to  be  material  injury." 

So  that,  on  being  satisfied  that  45°  are  unobstructed,  I 
ought,  prima  facie^  to  come  to  that  conclusion,  unless 
there  is  something  sj)ecial  in  the  case. 

Now,  what  is  special  in  this  case  is  in  favor  of  the  plain- 
tiff. In  the  first  place,  as  I  have  said,  the  street  is  rather 
narrower  than  it  ought  to  be.  The  Legislative  rule  applies 
to  a  street  of  the  ordinary  width.  In  the  next  place,  tnere 
is  some  positive  evidence  that  the  present  height  of  46  feet, 
a  little  over  the  45°,  has  interfered  with  the  access  of  light 
not  to  an  inconsiderable  extent,  and  has  actually  caused 

Eersonal  inconvenience  to  one  of  the  occupiers  of  the 
ouses.  I  do  not  say  that  that  alone  would  be  conclusive. 
I  cordially  assent,  if  my  assent  were  necessary,  which  it  is 
not,  to  the  remarks  made  hj  Lord  Cranworth  in  the  case  of 
Tates  y.'Jack  (').  I  think  it  is  no  answer  to  say,  because 
for  sampling  in  some  businesses  it  is  better  that  the  direct 
rays  of  the  sun  should  not  enter  into  the  room,  that  there- 
fore you  may  deprive  a  man  of  the  blessing  and  comfort  of 
4991  the  entry  of  the  *direct  rays  of  the  sun.  If  he  does 
not  like  the  sun  entering  when  he  is  going  to  sample,  he 
can  pull  down  his  blind,  or  otherwise  regulate  the  access  of 
light.     There  are  other  times  of  the  day  when  his  room 

(»)  Law  Rep.,  9  Cli.,  220.  («)  Law  Rep.,  1  Ch.,  296. 
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would  be  more  cheerful,  more  comfortable,  and  more  enjoy- 
able with  the  sunshine,  especially  in  a  city  like  London, 
where  we  do  not  see  quite  so  much  as  we  should  like  of  the 
direct  rays  of  the  sun.  That  is  no  answer  at  all.  It  is  not 
conclusive  upon  the  point,  and,  so  far  as  it  goes,  is  in  favor 
of  the  plaintiff.     That  being  so,  I  shall  grant  an  injunction. 

It  is  a  very  serious  matter  to  decide  what  the  terms  of  it 
ou^ht  to  be.  I  have  sent  for  the  order  in  Tates  v.  Jack  ('), 
which  I  have  read.  It  is  ndt  necessary  that  the  whole  sub- 
ject-matter in  dispute  should  be  fought  out  in  a  most  incon- 
venient and  disagreeable  form  upon  a  formal  motion  to 
commit  the  defendants  for  breach  of  the  injunction.  Noth- 
ing, in  my  opinion,  can  be  more  undesirable ;  but,  at  the 
same  time,  it  is  impossible  for  the  court  to  say  beforehand 
what  kind  of  building  would  obstruct  the  light.  The  de- 
fendants may  wish  to  alter  their  plans,  and  if  they  do  so 
wish,  the  court,  d  prioriy  cannot  say  whether  the.  plans 
when  altered  will  or  wUl  not  be  objectionable  to  the  plain- 
tiflf ;  therefore  in  that  case  the  court  has  no  alternative. 

It  has,  therefore,  been  my  habit  to  ask  the  defendant  what 
form  of  injunction  he  prefers ;  and  I  believe  in  every  case 
the  answer  has  been  the  same  as  Mr.  Chittv  has  given  to 
day,  namely,  that  he  prefers  an  order  which  tells  him  ex- 
actly what  ne  is  not  to  do.  I  will  grant  an  injunction  to 
restrain  the  defendants  from  erecting  the  new  building  at  a 
greater  height  than  46  feet  from  the  pavement  or  base  line. 
This,  however,  is  not  to  prevent  the  defendants  from  making 
a  sloping  roof  of  a  greater  height,  so  long  as  the  angle  of 
incidence  of  light  over  the  roof  to  the  centre  of  the  ground- 
floor  windows  of  the  plaintiff's  houses  does  not  exceed  45°. 

Solicitors  for  the  plaintiff :  Messrs.  Olynes  &  Co. 

Solicitors  for  the  defendants:  Messrs.  Nicholson^  Nicol 
&Co. 

(»)  Law  Rep.,  1  Ch.,  296. 
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Vendor  and  Purchaser — Agreement  for  Sale  of  Fixhires  at  Valuation  by  Person  named — 
Specific  Performance — Interlocutory  Applicaiion — Mandatory  Order 

Where  an  a^eement  has  been  entered  into  for  the  sale  of  a  house  at  a  fixed  price, 
and  of  the  fixtures  and  furniture  therein  at  a  valuation  by  a  person  named  by  both 
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parties,  and  he  undertakes  the  valuation,  but  if  refused  permission  by  the  yendor  to 
enter  the  premises  for  that  purpose,  the  court  will  make  a  mandatory  order  to  com- 
pel the  yendor  to  allow  the  entry  to  enable  the  valuation  to  proceed. 

The  court  has  jurisdiction  to  make  any  interlocutory  order  which,  is  reasofoably 
asked  as  ancillary  to  the  administration  of  justice  at  the  hearing. 

This  was  a  motion  made  in  a  suit  for  the  specific  perform- 
ance of  an  agreement  entered  into  by  the  defendant,  Miles 
Peters,  a  licensed  victuallar,  and  owner  of  a  leasehold  pub- 
lic house  known  as  The  Yorkshire  Stingo  Tavern,  for  the 
assignment  to  the  plaintiff  of  the  said  premises,  and  of  the 
good- will  of  the  business  there  carried  on.. 

By  the  agreement,  dated  the  26th  of  April,  1876,  and 
signed  by  the  defendant,  the  vendor,  and  the  purchaser, 
who  was  agent  for  the  plaintiff,  in  consideration  of  £500 
deposit  money,  and  the  further  sum  of  £10,200,  the  defen- 
dant agreed  to  assign  to  the  purchaser  the  lease  of  the  said 
premises  and  the  good- will  thereof,  and  the  purchaser  agreed 
to  purchase,  at  a  fair  voluation  to  be  made  by  Mr.  Lound, 
512]  who  was  nominated  by  the  parties  thereto,  *8uch  part 
of  the  household  furniture,  fixtures,  and  other  effects  then 
on  the  premises  as  the  defendant  might  have  a  ri^ht  to  sell. 

The  bill  alleged  that  Mr.  Lound  and  his  clems  had,  in 
pursuance  of  the  agreement,  commenced  taking  the  inven- 
tory, but  that  the  defendant  refused  to  permit  nim  to  com- 
Elete  it,  or  to  proceed  with  his  valuation,  intimating  that 
e  did  not  intend  to  complete  the  agreement. 

The  bill  was  accordingly  filed  on  the  4th  of  June,  prajdng 
that  the  agreement  might  be  specifically  performed,  and 
that  the  defendant  might  be  ordered  to  permit  Lound  at  all 
seasonable  times  to  enter  into  the  premises  for  the  purpose 
of  inspecting  and  making  an  inventory  of  the  said  furniture, 
fixtures,  and  other  effects. 

A  motion  was  now  made  on  behalf  of  the  plaintiff  for  an 
interim  order  on  the  defendant  to  permit  the  said  John 
Lound,  or  his  clerks,  at  all  seasonable  times,  and  on  proper 
notice  being  given,  to  enter  upon  the  premises  for  the  pur- 
pose of  inspecting  and  making  the  said  inventory.  Evidence 
was  adduced  in  support  of  the  plaintiff's  case,  but  no  affi- 
davit was  filed  by  the  defendant  in  reply. 

Mr.  Chitty^  Q.C.,  and  Mr.  Daniel  Jones ^  for  the  plaintiff, 
in  support  of  the  motion,  cited  Kynciston  v.  East  India 
Company  Q. 

Mr.  Waller^  Q.C.,  and  Mr.  Beag^  for  the  defendant,  con- 
tended that  it  was  contrary  to  tne  practice  of  the  court  to 
make  a  mandatory  order  of  this  nature  on  an  interlocutory 

0)  3  Sw.,  248. 
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application  before  the  hearing  of  the  cause.  In  this  case 
there  was  only  an  incomplete  contract,  which  the  court 
could  not  compel  the  deiendant  specifically  to  perform: 
Milnes  v.  OeryC)]  Darbey  v.  WMtdker(^)\  Jackson  v. 
Jackson {^)\  Richardson  v.  8mith{*)\  Clarke  v.  Maokin- 
tosh{*). 

Mr.  Chifty,  in  reply,  referred  to  Vickers  v.  Vickers{^). 

Sir  G.  Jessel,  M.K.:  The  first  question  that  I  have  to 
consider  is,  whether  this  *application  is  in  accordance  [513 
with  the  practice  of  the  court.  I  have  no  hesitation  in  say- 
ing that  there  is  no  limit  to  the  practice  of  the  court  with 
regard  to  interlocutory  applications  so  far  as  they  are  neces- 
sary and  reasonable  apj^cations  ancillary  to  the  due  i)er- 
formance  of  its  functions,  namely,  the  administration  of 
justice  at  the  hearing  of  the  cause.  I  know  of  no  other 
limit.  Whether  they  are  or  are  not  to  be  granted  must  of 
course  depend  upon  the  special  circumstances  of  the  case. 
But  if  authority  were  wanting  for  my  guidance  in  this  mat- 
ter— ^and  I  think  the  principle  is  so  clear  that  authority  is 
not  wanting — I  might  refer  to  the  case  which  has  been  men- 
tioned by  the  plaintiflPs  counsel,  of  Kynaston  v.  East  India 
Company  (^\  which  was  an  application  in  a  tithe  suit  to 
inspect  the  defendant's  house  before  the  hearing,  in  order 
to  ascertain  its  value.  The  object  in  ascertaining  its  value 
would  be  to  make  a  decree  against  the  defendant  at  the 
hearing.  Here  the  object  of  ascertaining  the  value  is  also 
to  make  a  decree  against  the  defendant  at  the  hearing. 
What  does  Lord  Eldon  sav?    '^I  have  found  no  case  m 

?oint,  but  on  principle  I  think  the  court  has  authority." 
herefore,  in  deciding  the  question  of  practice,  he  only, 
looked  at  the  principle.     That  is  what  I  am  going  to  do. 

In  the  present  case  there  was  an  agreement  for  the  sale  of 
a  public  nouse,  and  the  fixtures,  furniture,  and  other  effects. 
There  is  no.evidence  that  the  value  of  the  fixtures  and  furni- 
ture was  so  large  as  to  be  an  essential  portion  of  the  con- 
tract. It  was  agreed  that  such  part  of  the  household 
furniture,  fixtures,  and  other  effects  as  the  defendant  could 
dispose  of  should  be  taken  at  a  valuation^  to  be  made  by 
Mr.  Lound,  who  is  a  valuer  appointed  by  Both  parties,  if 
this  were  the  hearing  of  the  cause,  Mr.  Lound  being  ready 
to  make  the  valuation,  I  see  no  reason  why  a  decree  for 

(»)  14  Ve«.,  400.  (»)  4  Giff.,  184. 

(«)  4  Drew.,  184.  (•)  Law  Rep.,  4  Eq.,  629. 

(*)  1  Sm.  <b  Giff,  184.  (')  8  Sw.,  248 

(^)  Law  Rep.,  6  Ch.,  648. 
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466  EQUITY  CASES.  [L.  R. 

1876  Smith  v.  Peters.  ILR. 

specific  performance  should  not  be  made,  and  the  subsidiary 
matter,  namely,  the  completion  of  the  valuation,  be  pro- 
ceeded with  aiterwards.  The  contract  could  then  be  com- 
pleted within  sufficient  time. 

The  defendant  has  adduced  no  evidence  in  defence  of  his 
conduct ;  he  has  obstructed  Mr.  Lound  in  the  performance 
of  the  duty  which  he  has  agreed  that  he  should  perform. 
Can  it  be  tolerated,  in  a  country  in  which  violence  is  not 
514]  allowed,  in  which  *Mr.  liound  and  his  clerks  would 
not  be  permitted  to  force  an  entry,  although  in  pursuance  of 
an  agreement,  that  a  court  of  justice  shall  say  no  provision 
can  De  found  for  such  a  case,  and  that  it  shall  be  per- 
mitted to  a  defendant  to  say,  '*  Although  I  have  sold  this 
furniture  and  fixtures  at  a  valuation  to  be  made  by  Mr. 
Lound,  a  valuer  of  my  own  choice,  I  will  at  my  will  and 
pleasure  obstruct  Mr.  Lound  in  the  performance  of  his  duty, 
and  prevent  his  completing  the  valuation  which  I  have 
already  contracted  he  shall  make?"  I  do  not  believe  it  to 
be  the  law  of  this  court,  and  I  do  not  believe  it  will  ever  be 
so  decided. 

Again,  if  authority  be  wanting  to  confirm  what  I  have 
said,  I  think  there  is  such  authonty  to  be  found  in  the  case 
of  Vickers  v.  VicTcers  (').  Sir  W.  Page  Wood,  V.C.,  savs 
this :  **The  court  has  adopted  thfs  pnnciple" — that  is,  tne 
principle  of  not  enforcing  sales  by  valuation  to  be  made — 
'*(I  am  not  sure  that  it  has  not  extended  it)  from  the  civil 
law  as  stated  in  the  Code  of  Justinian,  who  seems  to  have 
taken  great  pride  in  having  decided  a  point,  which  he  said 
was  a  knotty  point,  and  had  occasioned  great  controversy 
among  lawyers,  namely,  if  a  given  man  is  to  name  the  price, 
whether  that  is  to  be  considered  as  equivalent  to  the  arbi- 
triv/m  boni  mri.  The  Emperor  Justinian  (Inst.  3,  24,  1 ; 
Cod.  4,  38,  15)  determined  that  if  Titius  be  unable  or  un- 
willing to  name  the  price,  the  sale  is  null.  But  he  does  not 
say  that  if  one  of  the  parties  to  such  an  engagement  were  to 
throw  any  obstacle  in  the  way  and  avail  himself  of  what,  in 
ordinary  cases,  we  should  call  his  own  wrong,  the  court 
would  still  hold  the  same  view,  and  that  a  substitution  could 
not  be  made  in  order  to  give  effect  to  the  bona  fides  of  the 
contract."  When  he  says  '*  he  does  not  say,"  I  consider  the 
learned  Vice- Chancellor  to  have  meant  that  he  would  so  have 
decided.  Certainly  I  shall  so  decide,  and  order  that  Lound 
be  permitted  to  enter  the  premises  for  the  purposes  men- 
tioned in  the  notice  of  motion  on  giving  twenty -lour  hours' 

(0  Law  Rep.,  4  Eq.,  636. 
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notice,  the  insi>ection  to  be  limited  to  two  working  days  be- 
tween the  hours  of  ten  and  six. 

Solicitors  for  the  plaintiff :  Messrs.  Stileman  &  Neaie. 

Solicitors  for  the  defendant :  Messrs.  MacJcesoUj  Taylor  & 
Arnovld. 


[Law  Reports,  20  Equity  Cases,  616.] 

M.R.,  June  26,  1876. 
*MlDDLET0N  V.    POLLOOK.  [515 

[1878    M.     204.] 

Ex  pofrte  Knight  and  Raymond. 

EqmiabU  SeUff—Debt  to  Joint  Creditors  eontraeted  by  Frauds  Separaie  DeH  due  from 
one  of  Joint  Creditors. 

There  is  no  rule  that  a  debt  due  to  joint  creditors,  which  has  been  contracted  by 
fraud,  can  be  set  off  aeainst  a  separate  debt  due  from  one  of  the  joint  creditors. 

Ex  parte  Stephens  (*)  and  Vtdhamy  ▼.  Noble  (')  explained. 

P.,  the  solicitor  of  E.  and  R.  (who  were  trustees  of  a  marriage  settlement),  received 
on  their  behalf  the  sum  of  £4,000,  and  represented  that  he  hf^l  invested  the  whole  of 
it  on  mortgage.  He  did  invest  on  mortgage  two  sums  of  £2,200  and  £860,  part 
thereof;  but  he  never  invested  the  balance  of  £960.  The  debt  of  £2,200  was  (with 
the  knowledge  of  K.  and  R.)  paid  off  and  received  by  P.,  and  retained  by  him  for  re- 
investment ;  but  no  reinvestment  was  ever  made.    P.  died  insolvent : 

Hdd^  tiiat  neither  of  the  sums  of  £2,200  and  £960  due  from  his  estate  could  be  set 
off  against  a  separate  debt  due  to  the  estate  from  K 

This  was  a  creditor's  snit  for  the  administration  of  the 
estate  of  Alfred  Atkinson  Pollock,  a  solicitor,  who  died  on 
the  10th  of  Angust,  1873.  His  estate  had  proved  to  be  in- 
solvent. 

Mr.  Pollock  acted  as  solicitor  for  Messrs.  Charles  Raleigh 
Knight  and  George  Raymond,  the  trustees  of  a  settlement^ 
made  on  the  marriage  of  Mr.  and  Mrs.  Spring.    Part  of  the 
trust  property  consisted  of  a  sura  of  £10,000  secured  by  a 
mortgage  on  certain  real  estate  belonging  to  Mr.  Spring. 

In  1867  Mr.  Spring  sold  this  estate,  and  it  was  arranged 
that  the  mortgage  debt  of  £10,000  should  be  paid  off  out  of 
the  proceeds  of  sale,  and  should  be  received  by  Mr.  Pollock 
on  behalf  of  the  trustees ;  and  he  accordingly  received  that 
sum  on  the  31st  of  December,  1867.  He  afterwards  repre- 
sented that  he  had,  on  the  29th  of  January,  1868,  advanced 
£4,000,  part  of  that  sum,  to  a  Mr.  Rabbits,  a  builder,  on  the 
security  of  a  mortgage  of  property  at  Sutton. 

It  now  appeared  no  mortgage  was  given  until  the  19th  of 
♦August,  1868,  on  which  day  Rabbits  executed  two  [516 
mortgages  to  Messrs.  Knight  and  Raymond,  one  for  securing 
£860,  and  the  other  for  securing  £2,200.     The  remaining 
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£966  was  never  advanced  to  Rabbits  at  all,  nor  was  any 
mortgage  ^ven  for  it ;  but  Pollock,  in  his  books,  debited 
Babbits  with  £4,000,  and  credited  him  from  time  to  time 
with  the  interest  of  £960. 

In  December,  1872,  Pollock  wrote  a  letter  to  Mr.  Knight, 
statii^  that  the  property  on  which  the  sum  of  £2,200  lent  to 
Mr.  Kabbits  was  secured  had  been  sold,  that  he  would 
readily  be  able  to  obtain  another  security  for  £2,200,  and  • 
that  Mr.  Rabbits  would  still  remain  liable  for  the  interest  at 
6  per  cent,  on  the  £2,200  until  a  new  security  was  found. 
Mr.  Knight,  upon  the  representations  contained  in  this  letter 
(althougn  he  had  believed  that  the  £4,000  had  been  advanced 
in  one  sum),  executed  a  reconveyance  of  4he  property  ;  and 
Mr.  Raymond  afterwards  did  the  same.  Pollock  received 
the  £2,200  when  paid  oflf,  but  never  made  any  reinvestment 
thereof. 

From  June,  1868,  down  to  June,  1873,  Pollock  regularly 
paid  to  Mr.  Spring  interest  at  6  per  cent,  on  the  £4,000,  but 
at  his  death  the  only  security  for  any  part  of  the  trust 
fund  which  was  found  to  be  forthcoming  was  the  mortgage 
for  £860. 

Mr.  Knight  was  at  the  time  of  Pollock's  death  indebted  to 
him  in  the  sum  of  £2,014  7^.  5d.  in  respect  of  payments 
which  had  been  made  by  Pollock  on  Mr.  Knighrs  behalf. 
A  summons  was  taken  out  in  the  suit  by  Messrs.  Knight  and 
Raymond,  asking  that  Mr.  Knight  might  be  at.  liberty  to 
retain  the  amount  due  from  him  to  PoUock's  estate  in  part 
satisfaction  of  the  sum  of  £3,150  found  due  from  his  estate 
to  Messrs.  Knight  and  Raymond  as  trustees  of  Mr.  and  Mrs. 
^  Spring' s  marriage  settlement.  This  summons  was  adjourned 
into  court,  and  now  came  on  to  be  heard. 

Mr.  Sovihgate^  Q.C.,  and  Mr.  Wolsteriholme^  for  Messrs. 
Knight  and  Raymond :  Where  a  debtor,  by  fraudulent 
conduct,  prevents  a  party  from  making  a  claim  to  which 
he  is  justly  entitled,  equity  allows  tnat  party  a  ri^ht 
of  set-oflf,  even  of  a  debt  owing  by  him  jointly  with 
another  person :  Ex  parte  Stephens  (*)  ;  VvlUamy  v. 
6171  2Sroble(^)\  *Ex  parte  Hanson  {').  Here  Pollock 
falsely  represented  to  Messrs.  Knight  and  Raymond 
that  the  trust  fund  belonging  to  them  was  invested  on 
mortgage;  by  those  representations  they  were  prevented 
from  taking  any  proceedings  against  Pollock,  and  his  rep- 
resentative cannot  sue  Knight  without  allowing  a  set-oflf  m 
resi)ect  of  the  debt  due  to  him  and  Raymond  jointly.     If  in 
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the  lifetime  of  Pollock,  Knight  had  discovered  the  true  state 
of  facts,  he  might  have  appropriated  the  debt  due  from  him 
to  the  £3,150  due  to  the  trust  estate,  or  he  might,  by  invest- 
ing £4,000  in  the  joint  names  of  himself  and  his  co-trustee, 
have  acquired  the  right  to  sue  Pollock  ;  and  the  cases  cited 
show  that  it  makes  no  difference  that  he  has  not  made  such 
an  investment,  if  (as  was  the  case)  he  was  prevented  from 
discovering  the  truth  by  Pollock's  misrepresentations. 

Mr.  Fry^  Q.C.,  and  Mr.  Romer^  for  the  plaintiff. 

Mr.  W.  Barber^  for  the  defendant. 

Sir  G.  Jessel,  M.K:  This  case  divides  itself  into  two 
distinct  portions,  with  which  I  will  deal  separately.  The 
whole  sum  of  £4,000  was  represented  by  Mr.  Pollock  as 
having  been  advanced  to  Mr.  Rabbits  on  mortgage.  This 
was  not  the  case  as  to  £950 ;  but  the  balance  was  advanced 
to  Mr.  Babbits.  Of  that  balance  £2,200  was  paid  off,  and 
Mr.  Pollock  was  allowed  to  retain  that  sum  with  a  view  of 
finding  another  investment.  I  cannot  see  the  slightest  claim 
in  respect  of  the  £2,200,  and  that  portion  of  the  case  may 
be  dismissed  altogether.  As  regards  that  sum,  there  was  no 
fraud :  it  was  advanced,  it  was  paid  off,  and  the  trustees 
knew  of  it. 

The  real  question  is  as  to  the  £950,  which  Mr.  Pollock 
seems  to  have  dealt  with  in  this  way.  J3!e  seems  .to  have  ar- 
ranged with  Mr.  Rabbits  to  make  an  advance  of  the  whole 
£4,000,  but  Mr.  Rabbits,  who  was  building  some  houses, 
had  not  got  the  security  ready,  and  therefore,  instead  of 
telling  his  clients  that  he  had  not  advanced  £950,  he  debited 
Mr.  Rabbits  in  tiis  book  with  £4,000  advanced  on  mortgage, 
and  credited  him  with  interest  on  the  £950.  *This  [5i8 
was  a  wholly  irregular  transaction ;  but,  although  I  much 
regret  to  say  that  m  other  cases  I  have  not  been  able  to  ex- 
onerate Mr.  Pollock  from  intentional  fraud,  in  this  case  I  do 
not  think  there  was  intentional  fraud  on  his  part,  although 
the  legal  conseq^uences  may  be  the  same.  It  is  clear  he 
represented  to  his  clients  that  the  whole  sum  was  really  in- 
vested on  mortgage  when  it  was  not,  and  as  the  clients  deny 
they  had  notice  to  the  contrary,  I  must  take  it  they  were 
kept  in  ignorance  of  the  real  nature  of  the  transaction. 
Whatever  Mr.  Pollock's  motives  may  have  been,  the  £950 
remained  in  ^s  hands  in  consequence  of  misrepresentations 
by  him  which  would  entitle  the  clients  to  say  the  debt  was 
incurred,  so  far  as  he  was  concerned,  by  fraud. 

The  question  I  have  to  consider  is  whether  that  entitles 
the  clients  to  say  that  that  sum  of  £950  shall  be  set  off 
against  a  sum  of  £2,014  due  from  Knight,  one  of  the  trus- 
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tees,  in  respect  of  an  advance  to  him  on  his  own  private  in- 
dividual account. 

Now,  in  the  first  place,  Pollock  had  notice  of  the  trust ; 
he,  therefore,  knew  that  he  could  not  properljr  pay  £950, 
part  of  the  trust  fund,  to  Knight  alone,  passing  over  the 
other  trustee.  Consequently  it  is  impossible  to  appropriate 
£950,  part  of  the  £2,014,  as  payment  to  Knight  on  account 
of  Knight  and  Raymond.  Payment  is  out  oi  the  question. 
But  it  was  said  that  inasmuch  as  the  debt  of  £950  was  con- 
tracts by  fraud,  that  Knight  would  have  a  right  to  say, 
*'  If  I  had  known  the  truth  of  the  case  I  would  have  appro- 
priated part  of  the  £2,014  to  make  good  the  £950."  I  am 
not  aware  of  any  such  right.  As  Far  as  I  know,  all  that 
could  have  been  done  woiud  have  been  for  Knight  and  Ray- 
mond to  sue  Mr.  Pollock  to  recover  that  money.  I  do  not 
know  of  any  right  to  set  oflf  as  against  the  joint  demand  the 
several  debt  of  one  of  the  joint  creditors.  There  is  no  such 
set-oflE  either  in  law  or  equity. 

But  then  it  was  said  that  there  is  authority  to  show  that 
if  the  debt  sought  to  be  set  off  was  contracted  by  fraud  a 
different  rule  prevails  ;  that,  although  the  separate  debt  of 
one  of  the  joint  creditors  was  not  contracted  oy  fraud  j^ou 
can  set  off  that  against  the  debt  of  the  joint  creditors  which 
was  contracted  by  fraud.  It  is  difficult  to  see  on  principle 
how  you  can  be  in  a  better  position  than  if  you  haa  known 
619]  the  facts ;  and  if  the  facts  had  been  *known,  there 
could  be  no  such  set-off.  The  decisions  of  Lord  Eldon  on 
the  subject  do  not  bear  out  the  proposition  at  all.  Ex  parte 
Stephens  C)  was  the  first  case.  Tne  facts  of  that  case  are 
very  plain.  Castell  and  Powell  were  bankers.  Miss 
Stephens  was  their  customer.  She  directed  them  to  sell 
some  exchequer  annuities  and  invest  the  proceeds  in  5  per 
cent,  navy  annuities.  They  did  sell  the  exchequer  annui- 
ties, and  they  told  her  they  had  bought  the  navy  annuities. 
However,  instead  of  buying  the  annuities  they  kept  the  pro- 
ceeds, being  £3,320  11^.  IIS.,  in  their  pockets.  They  regu- 
larly paid  her  the  dividends  until  they  became  bankrupt. 
In  the  meantime,  her  brother,  James  Stephens,  being  a  cus- 
tomer of  the  same  bankers,  borrowed  from  them  £1,000  on 
the  security  of  the  joint  and  several  note  of  himself  and  his 
sister,  so  tnat  the  brother  was  the  principal  debtor  to  tlie 
knowledge  of  the  bankers,  the  sister  joining  as  his  surety  to 
their  knowledge,  and  becoming  liable  on  a  joint  and  several 
note.  The  bankers  became  bankrupt,  and  thereupon  the 
assignee  brought  an  action  against  the  brother  to  recover  the 
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£1,000.  A  petition  was  presented  by  him  and  the  sister, 
praying  that  they  might  set  oflE  what  was  due  upon  the  note 
ftom  the  debt  due  from  the  bankrupts  to  Ann  Stephens,  and 
that  she  might  prove  for  the  residue;  and  that  was  the 
order  made.  What  was  the  reason  for  the  order?  The 
Lord  Chancellor  says('):  ''The  question  upon  the  petition 
is  treated  as  a  question  of  set-off.  But  it  is  not  here  raised 
as  a  question  of  set-off  in  the  strict  and  technical  sense. 
The,  (question  upon  the  whole  is,  whether  the  Chancellor, 
exercising  the  jurisdiction  in  bankruptcy,  namely,  both  a 
legal  and  equitable  jurisdiction,  can  interpose  a^inst  an 
action  brought  by  the  assignees,  not  against  Miss  Stephens, 
but  against  Tier  brother,  upon  his  note  as  a  several  promis- 
sory note."  Then  he  says  further  on:  "But  in  this  case 
my  ground  is  that  the  contract  was  entered  in^o  by  Miss 
Stephens  in  ignorance."  That  is  the  first  ground,  namely, 
that  she  became  surety  for  her  brother  in  ignorance  of  the 
fact  of  the  bankers  naving  committed  the  fraud,  and  on 
that  ground  he  would  have  set  aside  the  suretyship,  but  it 
was  not  necessary  to  decide  on  that  ground,  for  he  says : 
*'Andif  not,  rsnould  make  the  same  construction ;  for  if 
they  had  her  money  in  their  hands,  as  *she  was  upon  [520 
the  face  of  the  instrument  a  surety,  it  was  against  conscience 
to  do  any  act  as  against  her  which  should  prevent  her  hav- 
ing what  was  no  more  than  the  proper  use  of  her  own 
money" — the  proper  use  being  to  pay  the  several  promis- 
sory note — "retaining  her  right  to  proceed  against  the  per- 
son for  her  reimbursement  as  far  as  she  fairly  could  " — that 
person  being  the  brother — "and  it  was  competent  to  her  if 
she  had  made  the  discovery  immediately  after  the  transac- 
tion on  account  of  her  brother,  to  have  desired  that  so 
much  of  the  debt  should  be  cancelled  and  the  difference 

Said."  That  means  the  debt  due  by  her  cancelled,  and  the 
ifference  paid  to  her — to  set  off  the  several  debt  due  by 
her  on  the  promissory  note  against  so  much  of  the  several 
debt  due  by  the  bankers  to  her  by  reason  of  the  sale  of 
the  annuities.  Then  his  Lordship  says  that  she  might 
also  have  said  :  "  She  had  a  demand  against  her  brother  for 
the  sum  of  £1,000  as  paid  to  his  use ;  also  upon  the  statute 
of  mutual  debts  and  credits:  and  they  shall  not  be  i)er- 
mitted  to  say  she  shall  not,  if  she  chooses,  pay  the  debt, 
when  the  consequence  is  that  she  loses  her  money,  and  they 
can  call  upon  him.  If  she  had  this  equity  before  the  bank- 
ruptcy, so  she  has  it  afterwards,  and  therefore  she  has  a 
clear  right  to  say  they  shall  hold  £1,000  of  her  money  in 
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discharge  of  the  note,  and  shall  deliver  up  the  note.  The 
consequence  is  they  are  prevented  from  suing  upon  the  note 
by  the  clear  demand  of  justice  she  has  against  them,  and 
therefore  thej  have  no  right  to  complain."  It  appears  to 
me  that  that  is,  if  I  may  sav  so,  a  very  sensible  and  clear 
equity.  If  she  had  not  by  fraud  been  kept  in^  ignorance  of 
the  facts,  she  would  have  known  that  the  bankers  had  a 
£3,000  debt  due  to  her,  and  that  she  owed  them  £1,000  on 
the  promissory  note,  and  she  would  have  said  to  them, 
^'  Set  one  against  the  other,  and  pay  as  much  of  the  balance 
as  you  can ; "  and  in  that  case  she  would  have  paid  £1,000 
as  the  surety,  and  would  have  had  a  right  to  sue  the  brother 
from  time  to  time,  and  to  stand  in  the  place  of  the  bankers 
as  his  creditor.  After  the  bankruptcy  the  assignees  could 
be  in  no  better  position :  they  only  took  what  the  bank- 
rupts were  entitled  to,  and  they  could  not  have  been  allowed 
to  say,  "You  had  no  right  of  setoff  before  action  brought,'' 
because  it  was  their  own  fraud  which  prevented  her  knowing 
the  facts  which  gave  rise  to  the  rigntof  set-off.  But  the 
521]  right  of  set-off  *was  indisputable.  There  was  a  sev- 
eral demand  on  the  one  side  and  on  the  other ;  and  there- 
fore the  only  relief  that  she  got  was  relief  against  the 
neglect  to  assert  that  right  in  due  time,  which  was  not 
reSly  neglect,  but  rather  omission — caused  by  the  fraudulent 
concealment  by  the  bankers  of  the  true  facts  of  the  case ; 
and  neither  they  nor  their  assignees  could  take  advantage 
of  their  fraudulent  concealment  to  deprive  her  of  that 
right  of  set-off.  That  is  all  that  £Jx  parte  Stephens  (*)  de- 
cides. 

The  other  case  was  VulUamy  v.  Noble  {*),  which  was 
shortly  this:  Vulliamy,  the  father,  as  a  security  to  his 
bankers  for  a  separate  debt  due  from  him,  had  transferred 
to  the  bankers  £8,700  4  per  Cent.  Bank  Annuities,  and 
£1,4S6  3  per  Cent.  Bank  Annuities ;  in  round  figures,  £10,000 
Bank  Annuities.  He  afterwards  paid  off  part  of  that  sepa- 
rate debt,  but  he  and  his  sons  had  previously  borrowed  some 
more  money  on  their  joint  notes.  VPinally  the  whole  of  the 
separate  debt  was  paid  off,  but  the  stock  was  not  retrans- 
ferred.  The  bill  aueged  that  it  ought  to  have  been  retrans- 
f erred,  "but  the  same  being  considered  by  the  banking 
house  to  remain  in  Noble's  name"  (that  is  in  the  name  of 
one  of  the  bankers)  "as  a  collateral  security  for  the  money 
advanced  to  both  plaintiffs  on  their  joint  notes,  and  the 
plaintiff  Vulliamy,  the  father,  having  a  high  opinion  of  the 
honor  and  solvency  of  the  house,  he  (tlie  said  plaintiff)  did 
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not  require  a  retransfer."  In  other  words,  the  stock  was 
retained  by  the  banking  house  as  security,  with  the  assent 
of  the  owner,  for  the  repayment  of  the  money  secured  by 
the  joint  notes.  The  answer  took  tha  same  view  as  the  bill, 
because  the  defendants  "  admitted  that  no  part  of  the  stock 
transferred  by  the  plaintiff  to  Noble  had  ever  been  retrans- 
f  erred  to  the  plaintiff ;  and  Noble  said  that  the  reason  why 
that  sum  had  not  been  retransferred  during  the  solvency  of 
the  house,  was  because  the  plaintiff  had  always  remained 
indebted  to  the  house  during  that  time."  So  that  they 
both  agreed  it  was  kept  as  security  for  the  payment  of  the 
joint  notes.  That  being  so,  the  bankers  sold  the  stock  un- 
known to  the  plaintiff,  and  kept  the  money ;  the  result  of 
which  was  that  the  bankers  became  indebted  to  the  plain- 
tiff, not  for  the  sum  the  stock  produced,  but  that  sum  minus 
the  amount  due  on  the  joint  notes.  If  bankers,  having  the 
♦security  of  the  stock  to  pay  the  joint  notes  when  they  ^522 
become  due,  sell  the  stock,  in  equity  they  are  only  liable 
to  account  for  the  balance ;  that  is,  they  ought  to  have 
appropriated  the  proceeds  of  the  stock  first  to  pay  off  the 
debt  mie  to  themselves,  and  then  to  have  handed  over  the 
balance  due  to  the  person  depositing  the  stock.  Strictly 
speaking,  perhaps,  tney  ought  not  to  have  sold  more  stock 
than  was  necessary  for  that  purpose.  In  either  way  the 
bankers  would  owe  nothing  in  respect  of  so  much  of  the 
amount  of  the  proceeds  of  the  stock  as  was  equivalent  to 
the  debt  due  to  themselves,  and  that  is  all  that  was  decided 
in  VulUamy  v.  Noble  {').  All  the  plaintiff  got  was  what 
was  called  (although  inaccurately)  a  set-off;  that  is,  he 
owing  them  money  on  the  joint  notes,  was  not  to  pay  the 
money,  but  it  was  considered  to  have  been  paid  pro  tanto 
by  the  sale  of  the  stock,  and  in  that  way  he  had  a 
right  to  insist  in  equity  that  persons  who  had  security 
should  dispose  of  that  security  in  the  proper  way,  namely, 
by  applying  the  proceeds  in  payment  of  the  mortgage  debt, 
it  you  may  so  caU  it ;  and  they  could  not  say  because  they 
sold  it  too  early  that  the  equity  did  not  apply.  That  is 
the  whole  effect  of  the  decision.  No  doubt  in  the  final 
judgment  of  the  Lord  Chancellor  it  was  called  an  equitable 
set-off,  but  this  was  said  in  the  course  bi  the  argument  by 
the  Lord  Chancellor  (') :  "  There  is  a  difficulty  as  to  the 
joint  note  of  father  and  son.  What  is  the  evidence  of  there 
having  been  an  agreement  that  this  stock  should  be  held  as 
a  security  for  tlie  joint  debt?"  The  answer  is,  "That  evi- 
dence is  to  be  found  in  the  nature  and  in  the  continuance 
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of  the  transaction,  and  when  all  circumstances  are  taken 
together,  and  coupled  with  the  fact  that  no  retransfer  was 
called  for,  and  the  books  being  attended  to  in  which  both 
Vulliamys,  father  and  son,  are  credited,  and  the  accounts 
made  up  according  to  this  course  of  dealing  and  mutual 
understanding  between  the  parties,  it  is  impossible  not  to 
infer  an  intention  that  the  stock  of  VuUiamy  should  remain 
a  security  for  all  the  notes,  both  his  own  separate  notes 
and  the  joint  note  of  himself  and  his  son."  Having  made 
that  observation  during  the  course  of  the  argument,  and 
getting  that  answer,  then  in  the  final  judgment  he  refers  to 
the  case  of  Ex  parte  Stephens (^\  and  says:  *' There  the 
523]  sister  of  a  person  who  was  debtor  *to  the  banking 
house  gave  her  personal  undertaking  for  the  debt  of  her 
brother,  being  at  the  time  ignorant  that  the  bankers  had 
money  of  hers  in  their  hands,  for  which  they  were  account- 
able, and  which  she  prayed  by  her  petition  might  be  set  off 
against  that  particular  debt.  That  is  precisely  the  present 
case.  You  are  right,  therefore,  on  this  point  as  to  the  set- 
off, and  must  have  your  costs."  That  is  the  whole  judg- 
ment. Therefore,  the  reason  for  the  judgment  was  that  he 
held  it  as  security  for  the  joint  debt,  and  not  set-off  prop- 
erly so  called,  but  the  application  of  the  proceeds  oi  the 
security  for  the  payment  off  of  the  debt  for  which  security 
was  given.  In  that  way  there  is  no  difficulty  in  the  case, 
although  it  would  have  been  more  satisfactory  if  the  observa- 
tions made  in  the  argument  had  been  repeated  in  the  judg- 
ment. 

Now  the  present  case  is  simply  this  :  £950  is  due  to  Knight 
and  Raymond  on  a  joint  account  as  trustees.  That  being 
so  due,  £2,000  is  advanced  to  Knight  on  his  private  account. 
In  no  sense  and  in  no  way  can  that  be  a  payment  to  Knight 
on  account  of  Knight  and  Raymond,  and  in  no  sense  could 
Knight  have  had  tne  right  to  set  that  off  if  he  had  known 
all  tne  facts,  because  he  could  not,  as  trustee,  receive  the 
trust  money.  The  only  suggestion  that  was  made  was  this — 
that  if  he  had  known  the  facts,  he  might  have  replaced  the 
amount  in  the  names  of  Knight  and  Raymond.  That  is 
too  remote  for  me  to  consider,  especially  having  regard  to 
these  circumstances,  namely,  that  he  did  know  of  the 
£2,200  being  in  the  hands  oi  Mr.  Pollock  for  investment, 
and  having  that  high  opinion  of  him  which  was  entertained 
at  the  time  by  all  his  clients  (and  without  which  it  would 
be  impossible  that  any  man  could  commit  these  frauds),  he 
did  not  pay  off  the  £2,200,  or  take  proceedings  against  Mr. 

(')   11  Ves.,  24. 
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Pollock,  and  therefore  it  is  quite  certain  that  if  he  had  been 
told  of  the  actual  fact  that  Pollock  was  keeping  it  to  see 
whether  he  could  advance  it  to  Rabbits  on  security  or  other- 
wise, he  would  not  have  paid  it  oflf  or  transferred  the  amount. 
I  am  of  opinion,  therefore,  that  the  case  of  equitable  retainer 
or  equitable  set-oflE  fails.  ♦ 

Solicitors :  Messrs.  Domville,  Lawrence  &  Oraham; 
Messrs.  Farrer^  Ouvry  &  Co.;  Messrs.  Bidsdale^  Craddock 
&  liidsdale. 
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[1876    J.     7.] 
Leuar  and  Lessee —  Waste — Injunction — Nuisance —  Weekly  Tenant. 

The  lessee  of  land  who  erects  a  building  thereon  without  the  consent  of  his  lessor 
does  not  commit  waste  within  the  definition  in  Go.  Lit.  68  a,  unless  it  can  be  shown 
that  such  building  is  an  injury  to  the  inheritance. 

The  owner  or  lessee  of  houses  let  or  sublet  to  weekly  tenants  cannot  maintain  a 
suit  to  restrain  a  temporary  nuisance,  such  as  the  noise  of  machinery  in  adjacent 
premises,  but 

Semble,  such  a  suit  eould  be  maintained  by  a  weekly  tenant  if  the  nuisance  were  of 
sndi  a  nature  as  to  be  injurious  to  his  health  or  comfort 

The  plaintiff  was  the  lessee  of  two  houses  in  Effingham 
Street  under  two  leases,  dated  respectively  the  19  th  of  May 
and  the  8th  of  June,  1863,  granted  by  the  trustees  of  the  will 
of  Thomas  Cubitt.  The  rooms  in  these  houses  were  let  out 
to  weekly  tenants. 

These  nouses  at  their  back  adjoined  a  piece  of  vacant  land 
from  which  they  were  divided  by  a  low  wall,  and  the  win- 
dows at  the  back  had,  at  the  time  of  the  demise  and  also 
shortly  before  the  filing  of  the  bill,  free  access  of  light  and 
air.  The  adjacent  piece  of  land  had,  by  a  lease  dated  the 
16th  of  December,  1852,  and  granted  by  the  said  Thomas 
Cubitt,  been  demised  to  James  Smith  for  the  term  of  eighty- 
five  years  and  three-quarters.  The  lease  contained  a  cove- 
nant by  the  lessee  to  keep  all  future  buildings  and  erections 
in  repair,  and  also  not  to  erect  any  steam  engine  on  the 
premises,  or  commit  or  do  anything  which  might  be  a  nui- 
sance or  annoyance  to  the  tenant  or  occupier  of  any  mes- 
suage or  premises  near  to  the  premises  thereby  demised. 

The  bill  alleged  that  the  defendant,  who  was  assignee  of 
the  lease  of  the  last-mentioned  premises  bv  an  assignment 
subsequent  to  the  plaintiffs  lease,  had  lately  erected  steam 
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engines  and  stone  saw  mills,  and  other  machinery  thereon, 
and  that  the  noise,  steam  and  smoke  arising  from  the  work- 
ing of  the  machinery  were  a  nuisance,  and  caased  great 
damage  to  the  plaintiff  and  his  under-tenants,  and  that  the 
nuisance  arising  from  tlie  works  had  been  so  great  that 
several  of  the  plaintiff's  tenants  had  left  his  houses,  and  the 
value  thereof  had  been  seriously  depreciated. 
540]  ^The  bill  also  alleged  that  the  defendant  had  erected 
a  staging  to  carry  a  travelling  crane  close  to  the  plaintiff's 
windows,  which  obstructed  the  light  that  formerly  came 
through  the  back  windows  of  the  plaintiff's  houses,  and  was 
erecting  a  wall  at  a  distance  of  only  eight  feet  opposite  to 
the  said  windows,  which  obstructed  the  access  of  light  and 
air,  and  rendered  the  rooms  lighted  by  the  back  windows 
nearly  uninhabitable. 

The  plaintiff  charged  that  he  was  entitled  under  his  leases 
to  enjoy  the  access  of  light  and  air  through  the  said  back 
windows,  and  that,  as  the  defendant  claimed  to  be  entitled 
to  the  land  at  the  back  of  the  plaintiff's  premises  under  a 
lease. granted  by  the  plaintiff's  lessors,  he  was  not  entitled 
to  obstruct  the  light  and  air  coming  to  the  plaintiff's 
premises. 

The  bill  prayed  that  the  defendant  might  be  restrained  by 
injunction  from  sawing  any  stone  or  other  material,  and  from 
working  any  machinerv  upon,  and  from  causing  any  smoke 
or  steam  to  be  emitted  from,  and  from  carrying  on  any  works 
or  business  upon  the  land  at  the  back  of  the  plaintiff's 
houses,  so  as  to  cause  any  damage  or  annoyance  to  the 
plaintiff  or  his  tenants ;  and  (secondly^  that  the  defendant 
might  be  restrained  from  permitting  tne  wall  and  staging 
erected  by  him  to  remain  erected  so  as  to  diminish  the  access 
of  light  and  air  to  the  windows  at  the  back  of  the  plaintiff's 
houses. 

Mr.  Chitty^  Q.C.,  and  Mr.  Jason  Smithy  for  the  plain- 
tiff: In  this  case,  although  the  windows  where  light  is 
obstructed  by  the  defendant's  buildings  are  not  ancient 
lights,  yet,  as  the  assignment  to  the  defendant  was  sub- 
sequent to  the  plaintiffs  lease,  he  cannot  be  permitted 
under  such  assignment  to  injure  the  plaintiff's  houses,  as 
they  both  hold  under  the  same  landlord,  who  cannot  dero- 
gate from  his  own  grant. 

Besides,  the  defendant,  as  lessee,  had  no  right  to  erect 
these  buildings  on  the  vacant  land.  The  law  is  thus  laid 
down  by  Cote  (') :  "If  the  tenant  build  a  new  house  it  is 
waste." 

(')  Co.  Litt,  53  a. 
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[The  Master  of  the  Rolls  :  That  is  not  the  law  at  the 
present  time.  In  Williams'  Notes  on  Saunders  C)  it  is 
said:  "It  is  a  question  whether  it  is  waste  to  build  a  new 
house."  In  "^Jjord  Darcy  v.  Asi^worth  (')  the  law  is  [541 
thus  stated :  "A  lessee  may  build  a  new  house  where  none 
was  before  ;'*  and  thus  in  Doe  v.  Harl  of  Burlington  (•) : 
**Upon  the  whole,  there  is  no  authority  for  saying  that  any 
act  can  be  waste  which  is  not  injurious  to  the  inheritance, 
either,  first,  by  diminishing  the  value  of  the  estate,  or 
secondly,  by  increasing  the  Durthen  upon  it,  or  thirdly,  by 
impairing  the  evidence  of  title.  And  this  law  is  distinctly 
laia  down  by  Chief  Justice  Richardson  in  Barret  v. 
Barret''  C).] 

As  regatrds  the  question  of  nuisance,  the  evidence  clearly 
shows  that  it  is  such  as  the  court  will  restrain,  even  though 
the  plaintiff  is  not  the  occupier  of  the  houses,  as  its  perma- 
nent value  will  be  diminished.  It  appears  that  the  plain- 
tiff's houses  were  let  to  weekly  tenants,  who  are  not  in  a 
position  to  file  a  bill  in  this  court;  therefore,  unless  the 
plaintiff  can  obtain  an  injunction,  there  will  be  no  remedy 
whatsoever.  The  bill,  therefore,  is  properly  framed,  and  a 
sufficient  case  is  made  out  to  call  for  the  interference  of  the 
court. 

Mr.  Southgaie^  Q.C.,  and  Mr.  Macnaghten^  for  the  de- 
fendant. 

Sib  G.  Jessel,  M.R.:  I  am  satisfied  this  bill  cannot  be 
maintained.  First,  as  regards  the  lights.  The  windows 
are  not  ancient  lights,  and  as  the  lease  under  which  the  de- 
fendant claims  is  prior  in  date  to  the  plaintiff's,  the  plaintiff 
is  precluded  from  claiming  to  be  entitled  to  the  lights  in 
question  under  the  well-known  doctrine  on  which  the  bill 
appears  to  be  founded,  namely,  that  a  landlord  cannot 
derogate  from  his  own  grant. 

But  a  very  ingenious  argument  was  addressed  to  me, 
namely,  that  although  in  tmth  the  defendant's  lease  was 
prior  m  date  to  the  plaintiff's,  still  the  defendant,  by  erect- 
ing these  great  buildings  on  the  land,  which  are  manifestly  a 
great  improvement  in  value  to  the  property,  is  committing 
waste.  Now,  in  my  opinion,  that  is  not  proved.  As  I 
understand  the  law,  the  erection  of  buildings  upon  land 
which  improve  the  value  of  land  is  not  waste.     In  order  to 

frove  waste  you  must  prove  an  injury  to  the  inheritance. 
*quite  agree  that  it  is  not  mere  injury  in  the  sense  of  [542 

(0  Vol  ii..  p.  662.  (8)  6  B.  «k  Ad.,  607,  617. 

(•)  Hob.,  284  (ed  1724).  (♦)  Hetley,  86. 
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value.  Yon  may  prove  an  injury  in  the  sense  of  destroying 
identity,  by  what  is  called  destroying  evidence  of  the 
owner's  title,  and  that  is  a  very  peculiar  head  of  the  law, 
which  has  not  been  extended  in  modem  times.  In  the  lease 
in  question,  not  only  is  there  no  covenant  restraining  the 
lessee  from  erecting  ouildinffs,  but  there  is  a  covenant  that 
he  will  keep  all  future  buildings  and  erections  in  repair, 
showing  that  the  erection  of  buildings  was  contemplated. 
Therefore,  so  far  as  the  lease  goes,  it  is  almost  an  implied 
license  to  erect  buildings.  But,  independently  of  license, 
we  must  consider  that  if  there  had  been  waste  at  law,  the 
landlord  could,  before  the  abolition  of  the  action  for  wast«, 
have  brought  an  action  or  obtained  an  injunction,  and  that 
he  would  De  entitled  to  the  latter  now  if  the  injury  were 
sufficiently  serious.  It  is  plain  to  my  mipd,  looking  at  the 
nature  of  the  works  and  at  what  the  defendant  is  doing, 
that  the  lessors  could  neither  have  done  the  one  formerly, 
nor  could  they  do  the  other  now.  In  fact,  I  am  satisfied  it 
is  not  waste. 

With  reference  to  the  authorities,  the  doctrine  is  so  well 
laid  down  in  Doe  v.  Earl  of  Burlington  ('),  that  I  do  not 
think  I  need  add  anything  further  to  it  or  to  the  modern 
expositions  of  the  law  on  the  subject.  Therefore,  even  if  it 
had  been  pleaded,  I  do  not  think  that  the  plaintiff  is  entitled 
to  say  that,  because  the  defendant  has  done  an  act  which  he 
could  not  have  done  lawfully  without  the  license  of  the  land- 
lord, he  is  entitled  to  restrain  it  by  injunction  when  the  land- 
lord has  given  him  license.  The  argument  should  be  carried 
a  step  further,  and  it  should  be  alleged  that  the  landlord 
has  refused  a  license,  and  declined  to  interfere.  But  the 
owner  in  possession  of  property  erecting  a  building  of  this 
kind  does  not  commit  an  illegal  act  towards  a  stranger  be- 
cause somebody  else  might  or  might  not  have  a  right  to  stop 
it.  There  is  no  derivation  of  title  under  the  same  landlord  in 
that  sense  at  all.  It  does  not  appear  to  me  that  if  the  land- 
lord had  refused  license,  and  there  had  been  an  act  of  waste, 
there  is  any  compulsion  upon  the  landlord  to  file  a  bill  for 
an  injunction,  the  action  of  waste  being  abolished,  and  he 
not  being  able  now  to  recover  possession  of  the  premises  by 
gectment.  The  utmost  he  could  do  would  be  to  file  a 
543]  *bill  for  an  injunction  to  restrain  the  defendant  from 
continuing  the  building. 

Upon  those  grounds,  therefore,  it  appears  to  me  plain,  so 
far  as  the  substance  of  the  case  is  concerned,  as  regards  the 
light  and  air,  that  the  bill  cannot  be  maintained. 

0)  6  B.  4  Ad.,  617. 
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[His  honor  then  referred  to  the  alleged  nuisance  arising 
from  the  noise  occasioned  by  the  defendants'  machinery.] 

It  appeared  in  evidence,  as  far  as  I  could  gather,  that  at 
the  time  when  the  bill  was  filed,  but  certainly  shortly  before, 
the  two  houses  were  let  to  weekly  tenants,  and  they  are 
both  still  so  let  and  fully  occupied.  Now,  as  I  understand 
the  doctrine  in  Simpson  v.  Savage  (*),  the  landlord  in  such  a 
case  cannot  bring  an  action.  The  injury  is  a  temporary 
nuisance,  because  the  saws  might  be  stopped  and  the 
steam  engine  might  cease  working  at  any  moment.  It  is 
only  an  mjury  to  the  .occupier,  and  the  landlord  cannot 
bring  an  action,  because  before  his  estate  comes  into  posses- 
sion the  nuisance  may  have  ceased,  or  the  person  committing 
it  may  choose  to  make  it  cease  the  moment  the  estate  comes 
into  possession. 

Another  ground  of  action  on  the  part  of  the  landlord 
might  be  that  the  existence  of  a  nuisance  of  a  temporary 
character  would  render  it  more  difficult  for  him  to  let  to  a 
future  tenant  or  to  sell.  But  that  is  said  not  to  be  a  good 
ground  of  action,  because  the  theoretical  diminution. oi  the 
value  of  the  property  cannot  be  taken  into  account,  inas- 
much as  the  purchaser  or  the  new  occupier  would  have  a 
right  to  stop  the  nuisance,  so  that  he  ought  not  to  give  less 
on  that  account  than  he  otherwise  would.  It  appears  to  me 
I  am  not  able  to  overrule  Simpson  v.  Savage^  and  that  the 
principles  upon  which  it  was  decided  apply  as  much  to 
weekly  tenancies  as  to  any  other  tenancies. 

But  then  it  is  said  that,  if  that  is  so,  no  relief  at  all  can 
be  obtained,  and  Mr.  Jason  Smith  said  that  there  was  some 
doctrine  of  this  court  by  which  a  weekly  tenant  could  not 
have  an  injunction.  So  far  as  I  am  aware,  that  has  never 
been  decided,  but  I  should  not  find  the  slightest  difficulty 
myself,  if  an  occupier,  being  a  weekly  tenant,  and  his  land- 
lord were  to  join  in  a  suit  to  restrain  a  nuisance,  in  granting 
them  an  injunction. 

*I  cian  see  no  reason  why  a  weekly  tenancy  may  not  [544 
continue  from  week  to  week  quite  as  long  as  a  yearly  ten- 
ancy from  year  to  year ;  because  it  is  not  a  holding  for  one 
week,  but  it  is  a  holding  from  week  to  week.  I  do  not 
accede  to  the  doctrine  that  a  weekly  tenant  could  not  have 
an  injunction  to  stop  a  nuisance  which  is  injurious  to  his 
health  and  comfort,  and  prevents  his  residing  in  the  rooms 
or  house  he  may  occupy.  I  am  not  aware  of  any  decis- 
ion to  that  effect,  and  1  certainly  should  not  be  the  first  to 
make  one. 

O  1  C.  B.  (N.S.).  347. 
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[His  honor  then  referred  to  the  evidence  in  the  case,  and 
dismissed  the  bill,  bat,  with  the  defendant's  consent,  with- 
out costs.] 

Solicitors  for  the  plaintiflf :  Messrs.  Taylor  &  Son. 
Solicitors  for  the  defendant :  Messrs.  Hargrove^  Fowler 
&  Bluni. 


[Law  ReportB»  20  Equity  Cases,  544.] 
M.R.,  Joly  16, 1876. 

Fenwick  v.  East  London  Railway  Company. 

[1876    F.    76.] 

Baihoay  Conmany — BrecHon  of  Mortar  JUill — NuiaaTice — Injunction — Rouheajfi 
Clawea  Comolidation  Act,  1846  (8  Vict.  c.  20),  «.  16,  82. 

The  words  "  purpoBes  aforesaid,"  in  sect  82  of  the  Railways  GlanseB  Consolidation 
Act,  1846,  refer  only  to  the  purposes  mentioned  in  that  section.  The  remedy 
against  the  company  in  such  cases  may  be  by  suit  for  injunction  as  well  as 
by  action  for  damages.  An  act  is  not  "necessary"  within  the  16th  section  of  the 
said  act,  merely  because  it  enables  the  company  to  execute  their  works  more 
economically. 

Where  a  railway  company  for  the  construction  of  their  works  erected  a  mortar- 
mill  on  part  of  their  land  close  to  the  place  of  business  of  the  plaintifF,  who  com- 
plained of  the  injury  and  annoyance  occasioned  by  the  noise  and  vibration : 

Hddj  that  the  mortar-mlll  was  not  necessary  for  the  construction  of  the  line,  and 
an  injunction  granted  accordingly. 

The  plaintiffs  carried  on  business  as  linendrapers  in 
Whitecnapel.  The  defendants  were  constructing  their  line 
of  railwajr  at  the  rear  and  in  the  immediate  neignoorhood  of 
the  plaintiffs'  premises,  and  had  taken  for  the  purposes  of 
their  railway  a  plot  of  land  adjoining  the  plaintins'  shop 
and  premises  in  the  rear  of  the  shop. 

545]  *In  January,  1876,  the  defendants,  who  had  pre- 
viously excavated  to  a  considerable  depth  for  the  purposes 
of  their  railwsnr,  erected  a  steam  engine  and  pump  on  the 
part  of  the  land  which  was  unexcavated.  •  These  were  after- 
wards shifted  nearer  to  the  plaintiffs'  shop,  causing  cpnsid- 
erable  vibration,  and  on  tne  8th  of  June  they  began  to 
construct  a  mill  for  grinding  mortar  within  10  ft.  6  in.  from 
the  east  wall  of  the  plaintiffs'  shop,  and  soon  after  com- 
menced working  it. 

The  bill  alleged  that  the  vibration  and  noise  occasioned 
by  the  mortar-mill  were  such  as  to  destroy  the  comfort  of 
the  plaintiffs,  and  of  the  occupiers  of  the  premises,  and  of 
the  customers ;  that  their  manager  and  his  wife,  who  re- 
sided in  the  house,  were  unable  to  sleep  when  the  mortar- 
mill  was  going,  and  that  the  plaintiffs'  business  would  be 
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most  eeriodsly  injured  unless  the  mill  was  removed  or  the 
working  thereof  stopped. 

The  bill  prayed  that  the  defendants,  their  contractors, 
servants,  workmen,  and  agents  might  be  restrained  from 
working  the  mortar-mill,  steam  engine,  and  pump,  so  as  to 
be  a  nuisance  or  injury  to  the  plaintiffs ;  and,  secondly,  that 
the  defendants  might  be  ordered  to  pay  to  the  plaintiffs,  in 
addition  to  or  in  substitution  for  the  relief  before  prayed, 
such  damages  as  the  court  might  think  fit  to  award. 

The  plaintiffs  now  moved  for  an  injunction  in  the  terms 
of  the  prater  of  the  bill,  and  affidavits  were  filed  on  their 
behalf  wmch  the  defendants  had  not  an  opportunity  of 
answering.  The  nuisance  complained  of  mamly  related  to 
the  mortar-mill. 

Mr.  ChUtyy  Q.C.,  and  Mr.  L.  Meld^  for  the  plaintiffs,  in 
support  of  the  motion,  referred  to  BdmmersmUh  and  OUy 
Sauway  Company  v.  Brand  (*). 

Mr.  ^ookSy  Q.C.,  and  Mr.  C.  Brovme^  for  the  defendants : 
This  is  not  a  case  in  which  the  railway  company  can  be 
restrained  by  injunction.  By  sect.  32  of  the  fodlwavs' 
Clauses  Act,  1845,  railway  companies  are  empowered  to  take 
and  occupy  land  so  long  -as  may  be  necessary  for  the  con- 
struction of  the  railway  or  of  the  accommodation  works,  and 
to  use  the  same  for  the  various  *purpose8  therein  men-  [646 
tioned,  and  it  provides  that  m  exercise  of  the  powers 
thereby  given  it  shall  be  lavrful  for  the  company  to  aeposH 
and  also  to  manufacture  and  work  up  upon  such  lands 
materials  of  every  kind  used  for  constructing  the  railway, 
....  and  "for  the  purposes  aforesaid'*  to  erect  thereon 
workshops,  sheds,  and  other  buildings  of  a  temporary 
nature. 

Under  this  section,  coupled  with  the  16th  section,  I  sub- 
mit that  the  company  is  entitled  to  erect  and  to  work  their 
mortar-mill,  which  is  a  building  of  a  temporary  nature 
necessary  for  the  railway  works.  The  words  "for  the  pur- 
poses aforesaid"  cannot  be  limited  to  the  specific  purposes 
mentioned  in  the  32d  section,  but  must  be  taken  to  include 
other  purposes  previously  mentioned  in  the  act. 

Besides,  in  the  32d  section,  the  company  is  protected,  so 
far  as  the  present  proceeding  is  concerned,  by  the  words 
"provided  always  that  nothing  in  this  act  contained  shall 
exempt  the  company  from  an  action  for  nuisance  or  other 
injury," — for  those  words  limit  the  remedy  of  the  aggrieved 
party  to  an  action  at  law,  and  an  action  for  a  nuisance  could 

(»)  Law  Rep..  4  H.  L.,  171. 

15  Eng.  Rep.  61 
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not,  at  the  time  when  this  act  was  passed,  have  an  injunc- 
tion combined  with  it. 

Turning  to  the  16th  section,  we  find  words  which  com- 
pletely cover  the  present  case,  for  the  railway  company  is 
thereby  empowered  to  "erect  such  housesw  warenouses, 
offices,  and  other  buildings,  yards,  stations,  wharfs,  engines, 
machinery,  apparatus,  and  other  works  and  conveniences 
as  they  think  proper."  Now,  taking  the  words  "for  the 
purposes  aforesaid"  in  the  32d  section  as  including  these 
powers  conferred  by  the  16th,  the  defendants  are  clearly 
authorized  by  the  Legislature  to  erect  the  mortar-mill  com- 
plained of.  They  are  also  empowered  to  do  all  other  act« 
necessary  for  making,  maintaining,  altering,  or  repairing, 
and  using  the  railway.  The  making  of  mortar  for  whicn 
this  mill  IS  worked  is  deemed  by  the  company  necessary  for 
the  works  of  the  railway. 

The  nuisance,  if  any,  in  this  case  is  only  temporary ;  there 
is  no  structural  injury  to  the  plaintiflfs'  house;  there  is 
nothing  of  the  nature  of  the  damage  contemplated  in  sect. 
^  of  the  Lands  Glauses  Act,  so  as  to  entitle  the  plaintiffs 
to  compensation. 

Mr.  Uhitty  in  reply. 
547]  *Sie'G.  Jessel,  M.R.:  The  point  I  am  going  to 
decide  is  merely  one  of  law.  I  have  only  had  the  affidavits 
read  for  the  purpose  of  seeing  if  it  was  a  case  not  for  an  ex 
parte  injunction,  but  for  an  interim  order,  where  the  ©ther 
side  is  served  with  notice  and  has  not  had  an  opportunity 
of  answering  the  affidavits.  I  am  clearly  of  opimon  on  the 
facts  that,  supposing  the  plaintiffs  are  right  as  to  the  law, 
it  is  a  c&,se  for  that  Kind  of  injunction  which  is  not  strictly 
an  ex  parte  injunction  but  which  is  very  much  like  it.  They 
give  notice  to  the  other  side,  they  have  not  had  time  to 
answer,  and  therefore  I  shall  give  them  an  injunction,  sub^ 
ject  to  what  I  am  going  to  say,  on  the  usual  terms  of  an 
undertaking  in  damages,  to  restrain  the  working  of  this 
mortar-mill  until  the  next  motion  day. 

Mr.  Fooks  raises  a  point  of  law  which  is  an  extremely 
important  one,  and  which,  if  I  had  been  less  familiar  with 
the  railway  law  than  I  am,  I  should  have  taken  more  time 
to  consider,  and  heard  more  argument  upon ;  but  having 
entertained  for  very  many  years  past  certam  views  as  to  the 
construction  of  these  sections,  wliich  I  have  acted  upon  in 
practice,  I  do^not  think  it  necessary  either  to  hear  further 
argument  or  to  take  time  to  consider. 

The  first  point  raised  was  that  under  the  32d  section  of 
the  Railways  Clauses  Act,  the  defendants,  the  railway  com- 
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pany,  having  erected  this  mortar-mill  (I  may  confine  my 
attention  to  that)  for  the  purpose  of  making  mortar  to  be 
used  in  the  construction  of  their  railway,  were  entitled  to 
continue  the  working  of  that  mortar-mill,  notwithstanding 
any  injury  tiiat  might  thereby  be  inflicted  on  the  plaintiflfs. 

As  1  read  the  32a  section,  that  is  not  the  true  construction 
of  it.  The  section  empowers  the  company  to  take  lands  for 
what  are  generally  called  temporary  purposes,  and  to  use 
the  same  for  the  following  purposes:  "for  the  purpose  of 
taking  earth  or  soil  by  side-cuttmgs  therefrom ;  for  the  pur- 
pose of  depositing  spoil  thereon ;  for  the  purpose  of  obtain- 
ing materials  therefrom  for  the  construction  or  repair  of  the 
railway,  or  such  accommodation  works  as  aforesaid,  or  for 
the  purpose  of  forming  roads  thereon."  Not  one  of  the 
purposes  there  mentioned  is  making  mortar ;  consequently 
that  is  not  within  the  purposes  or  in  the  exercise  of  the  pow- 
ers aforesaid.  The  section  then  provides  that  it  shall  be 
♦lawful  for  the  company  to  do  various  things  upon  [548 
such  lands,  such  as  depositing  and  manufacturing  materials 
used  in  constructing  tne  railway,  and  digging  clay,  stone, 
gravel,  or  sand,  "and  for  the  purposes  aforesaid  to  erect 
thereon  workshops;  sheds,  and  other  buildings  of  a  tempo- 
rary nature ;  provided  always,  that  nothing  in  this  act  con- 
tained shall  exempt  the  company  from  an  action  for  nuisance 
or  other  iniury." 

Mr.  Fooks  argued  that  "the  purposes  aforesaid"  did  not 
mean  the  purposes  specifically  mentioned  in  that  section, 
but  any  other  purposes  mentioned  in  the  act,  including  the 
powers  given  bv  the  16th  section. 

First  of  all,  1  do  not  agree  with  him  as  regards  grammar, 
because  there  are  all  sorts  of  intervening  powers  as  to  which 
it  is  quite  plain  there  are  other  limitations,  and  I  think  that 
these  words  refer  to  the  purposes  mentioned  in  the  section, 
and  not  to  those  in  preceding  sections  at  all.  As  regards  the 
16th  section  there  is  an  express  limitation  of  those  powers 
of  a  totally  different  character,  as  I  shall  have  occasion  to 
show  presently.  Therefore  I  am  of  opinion  that  "the  pur- 
poses aforesaid"  mean  the  purposes  mentioned  in  the  32d 
section,  and  no  other. 

That,  of  course,  would  decide  the  question,  but  I  think 
there  is  another  observation  to  be  made.  The  limitation  is 
that  "  nothing  in  this  act  contained  shall  exempt  the  company 
from  an  action  for  nuisance ;"  and  Mr.  Fooks  argued  that 
even  as  regards  the  powers  to  which  the  section  related,  the 
limitation  showed  that,  though  you  might  bring  an  action  for 
nuisance,  you  could  not  have  any  other  remedy.     I  decline 
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to  take  so  limited  a  view.  '^  Action  for  nuisance"  means 
the  le^  remedy  for  nuisance.  In  my  opinion  the  word 
^'action"  there  used,  is  not  used  in  the  limited  sense  of 
an  action  in  a  court  of  common  law,  but  it  is  used  in  the 
sense  of  any  action  a  person  may  take,  either  to  prevent  the 
nuisance  or  to  get  damages  for  the  nuisance,  such  as  an 
action  for  damages. 

Then  there  is  another  point  which  is  exceedingly  techni- 
cal, but  which  I  think  is  equally  untenable.  In  an  action 
for  nuisance  when  this  act  was  passed  the  plaintiff  could  not 
claim  a  writ  of  injunction,  but  can  now ;  and  it  would  be 
vdfty  absurd  to  say  that  if  an  injunction  could  now  be  ob- 
tained in  a  court  of  common  law  because  the  company  is 
549]  not  protected  against  an  action  for  ^nuisance,  yet  that 
the  Legislature  has  jjrohibited  this  court,  which  is  tne  origi- 
nal one  for  issuing  injunctions,  from  giving  the  same  remedy. 
It  would  be  a  most  startling  conclusion.  I  am  of  opinion, 
therefore,  that  if  Mr.  Fooks  was  right  as  to  the  construction 
of  the  first  part  of  the  32d  section,  which  I  think  he  is  not, 
he  could  not  succeed  under  the  proviso  in  the  second  part 
of  the  section. 

Now,  I  must  go  back  to  the  16th  section,  under  which^  if 
at  all,  the  company  can  do  what  is  complained  of.  The 
16th  section  is  in  terms  a  very  wide  section,  and  was  in- 
tended to  be  wide.  It  allows  the  company,  amon^  other 
things,  to  '^  erect  and  construct  such  houses,  machinery, 
apparatus,  and  other  works  and  conveniences  as  they  think 
proper."  There  is  no  limit  as  to  their  erection.  But  there 
IS  a  limit  to  the  user ; . "  they  may  do  all  other  acts  necessary 
for  making,  maintaining,  altering,  or  repairing  and  using 
the  railway" — that  is  the  user — '^  provided  always  that  in 
the  exercise  of  the  powers  ^by  this  or  the  special  act  granted, 
the  company  shall  do  as  little  damage  as  can  be,  and  shall 
make  full  satisfaction,  in  manner  herein  and  in  the  special 
act,  and  any  acts  incorporated  therewith,  provided,  to  all 
parties  interested  for  all  damage  by  them  sustained  by  rea- 
son of  the  exercise  of  such  powers." 

There  is,  therefore,  a  double  limitation.  They  can  only 
use  the  buildings  and  works  referred  to  for  purposes  neces- 
sary, and  they  must  do  ''as  little  damage  as  can  be." 

The  first  question  is,  what  do  the  words  ''do  as  little 
damage  as  can  be  "  mean  ?  It  is  settled  that  "  to  do  as  little 
damage  as  can  be"  does  not  mean  make  the  works  without 
any  damage,  but  refers  to  the  mode  of  constructing  and 
using  those  works.     Upon  that  point  there  is  the  authority 
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of  Heg.  V.  JEkist  and  West  India  Bocks  Company  (*),  where 
Lord  Campbell  says :  "I  ou^ht  to  have  said  that  I  do  not 
think  the  prosecutors  can  avail  themselves  of  the  proviso  in 
the  8th  &  9th  Vict.  c.  20,  s.  16,  that  in  exercise  of  their  pow- 
ers '  the  company  shall  do  as  little  damage  as  can  be,  and 
shall  make  full  satisfaction.'  I  think  that  section  does  not 
apply  to  what  is  to  be  done  in  the  execution  of  their  powers, 
but  to  the  manner  of  doing  it."  So  that  the  defendants 
could  not  succeed  on  the  ground  that  thejr  might  erect  their 
mortar-mill  in  some  other  part  of  the  field  or  place,  and 
thereby  it  would  cause  more  damage. 

*Then  the  question  is,  whether  the  limitation  as  to  [550 
its  being  necessary  applies,  and  I  am  of  opinion  that  it  does. 
It  is  not  pretended  that  they  cannot  buy  mortar,  or  get 
mortar  elsewhere,  or  make  it  elsewhere.  On  that  pomt 
there  is  authority  also :  Beg,  v.  Wycornbe  Railway  Com- 
pany (").  The  question  there  was  as  to  the  diversion  of 
roads  under  the  same  section,  and  Lord  Chief  Justice  Cock- 
bum  says  this  (*) :  "  Then  comes  the  question  whether  the 
diversion  of  this  road  was  necessary  for  the  construction  of 
the  railway.  Mr.  Keane  contended  at  first  that  it  was  neces- 
sary for,  the  construction  of  the  railway,  because  it  was  in- 
cumbent upon  the  company  to  construct  the  railway  accord- 
ing to  the  plan,  and  this  diversion  had  been  marked  upon 
the  plan."  It  was  a  very  strong  case  in  that  way,  because 
they  had  actually  marked  it  on  the  plan  before  they  went 
to  rarliament.  '*He  did  not  with  much  force  press  this 
argument,  and  he  ultimately  gave  it  up.  I  am  of  opinion 
that  it  was  entitled  to  no  weight.  The  question  is,  was  the 
diversion  necessary  for  the  formation  and  construction  of 
the  railway  ?  Necessary  it  was,  perhaps,  in  one  sense,  look- 
ing at  the  convenience  of  the  company  economically,  but  by 
no  means  necessary  in  any  other  point  of  view."  This  was 
exactly  the  case  of  the  mortar ;  the  company  may  buy  mor- 
tar anywhere,  but  it  may  be  cheaper  and  more  convenient 
to  them  to  make  the  mortar  at  this  place.  It  is  a  much 
stronger  case  than  the  diversion  of  the  road.  ^^But  we  are 
not  to  look  at  the  convenience  of  the  company  alone,  but  to 
the  accommodation  and  convenience  of  those  who  have 
rights  of  property  which  are  interfered  with,  of  those  who 
liave  immediate  access  to  the  road  or  who  Use  it  of  necessity 
in  the  ordinary  course  of  their  business.  It  was  not  neces- 
sary for  the  construction  of  the  railway  that  the  road  should 
have  been  permanently  diverted ;  it  might  have  been  carried 

(')  2  E.  A  B.,  474.  O  Law  Rop.,  2  a  B.,  320. 
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over  the  railway  or  under  it ;  it  was  merely  less  expensive 
to  the  company  to  divert  the  road  as  they  have  done  than  to 
carry  it  over  or  under  as  they  ought  to  have  done,  and  as 
required  by  the  act  of  Parliament.  I  think  that  this  return 
is  bad.  It  alleges  that  it  was  necessary  for  the  purpose  of 
constructing  the  railway,  that  the  road  should  be  diverted, 
and  that  by  virtue  of  the  powers  of  their  act,  and  the  acts 
incorporated  therewith,  tney  did  permanently  divert  the 
road.  The  question  whether  that  is  true  or  not,  turns  en- 
551]  tirely  upon  the  ^construction  to  be  put  upon  the  t^rm 
'necessary,'  in  sect.  16.  I  think  the  meaning  we  ought  to 
give  to  the  word  is,  that  it  is  only  necessary  for  the  con- 
struction of  the  railway  to  permanently  divert  the  road, 
when  the  railway  cannot  be  made  without  so  diverting  it." 

The  other  judges  agreed.  Mr.  Justice  Lush  makes  this 
observation  (*):  '*  Obviously  the  sanction  of  Parliament  to 
the  diversion  of  public  streets,  roads,  and  ways  is  con- 
ditional upon  its  Deing  necessary  for  the  purpose  of  coq- 
structing  the  railway,  and  it  never  was  intended  to  give  to 
railway  companies  power  arbitrarily  to  divert  rivers,  roads, 
streets,  or  ways,  merely  for  the  purpose  of  saving  them  the 
expense  of  building  bridges  over  the  railway.  1  read  the 
words  'for  the  purpose  of  the  construction  oi  the  i-ailway' 
as  importing  this :  when  the  railway  is  to  interfere  with  a 
public  road  or  strept  or  river,  so  that  the  two  cannot  be  used 
together,  one  must  give  way  to  the  other,  and  then  they 
have  power  to  make  such  '  diversions  or  alterations  in  the 
roads,  streets,  or  rivers  as  may  be  necessary  in  order  the 
more  conveniently  to  carry  the  same  over  or  under  or  by  the 
side  of  the  railway  as  tney  may  think  proper.'  Having 
power  to  divert  or  alter,  they  have  the  choice  of  doing  it 
either  by  carrying  it  over  or  under  or  by  the  side  of  the 
railway  ;  but  that  is  only  conditional  on  its  being  necessary 
to  do  it  for  the  purpose  of  constructing  the  railway.  There 
is  not  a  word  in  the  section  intimating  that  they  have  this 
power  merelj^  in  order  that  they  may  construct  the  railway 
more  economically,  or  save  expense  to  the  company." 

On  the  principle  here  laid  down  I  have  to  be  satisfied  that 
the  railway  cannot  be  constructed  without  the  mortar  being 
made  at  this  particular  place. 

I  think  the  case  is  concluded  by  the  authorities  (I  should 
have  thought  it  would  have  been  by  good  sense  without 
authority),  that  you  cannot  damage  your  neighbor's  prop- 
erty merely  for  the  purpose  of  saving  yourself  a  little  money, 
where  it  is  unnecessary  for  the  construction  of  the  railway ; 

(«)  Law  Rep.,  2  Q.B.,  325. 
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and  there  is  a  stronger  reason  in  this  case  than  in  the  one  last 
referred  to  for  holding  this  to  be  the  true  construction,  be- 
cause Mr.  Fooks  has  pressed  on  me  that  the  compensation 
sections  do  not  apply.  It  is  a  case,  he  says,  where  there 
is  no  structural  damage,  and  you  could  not  come  under 
*the  68th  section,  and  therefore,  if  he  were  right,  they  [552 
might  do  this  injury  to  the  plaintiffs  without  giving  them 
any  compensation  at  all.  That  is  an  additional  reason  for 
holding  them  strictly  to  the  terms  of  the  act  of  Parliament, 
that  they  must  show  that  it  is  necessary,  in  order  to  con- 
struct their  railway,  that  they  should  inmct  this  damage  on 
the  plain tiJBfs.  It  is  quite  clear  that  it  is  not,  and  I  have  no 
hesitation,  so  far  as  the  law  is  concerned,  in  making  the 
order,  subject  to  the  undertaking  as  to  damages. 

Solicitors  for  the  plaintiffs :   Messrs.  Fields  Roscoe  &  Co. 
Solicitors  for  the  defendants :   Messrs.  WilsoUy  Bristows  & 
OarpToael. 

[Law  Reports,  20  Equity  Cases,  666.] 
M.R.,  July  23,  1876. 

*Webb  V.  Earle.  [556 

[1875     W.     166.] 
Company — Prefermtial  Dividend — Payment  of  Arrears  out  of  subsequent  Profits. 

The  directors  of  a  limited  company,  under  the  authority  of  the  articles  of  associa- 
tion, and  with  the  sanction  of  a  general  meeting,  issued  preference  capital  carrying 
a  dividend  at  £10  per  cent,  per  annum,  payable  half-yearly  : 

JJeldy  on  demurrer,  that,  if  the  profits  of  any  year  were  insufficient  to  pay  thu 
dividend  in  fidl  to  the  preference  shareholders,  the  deficiency  might  be  made  good 
out  of  subsequent  profits. 

Demurrer.  The  West  India  and  Panama  Telegiapk 
Company,  Limited,  was  re^stered  nnder  the  Companies 
Act,  1862,  on  the  30th  of  July,  1870,  with  a  capital  of 
£660,000,  divided  into  65,000  shares  of  £10  each. 

The  39th,  41st,  and  95th  articles  of  association  provided 
as  follows : 

39.  "The  directors  may,  with  the  sanction  of  a  special 
resolution  of  the  company  previously  given  in  a  general 
meeting,  increase  the  capital  of  the  company  by  the  issue  of 
new  shares,  such  aggregate  increase  to  be  of  such  amount, 
and  to  be  divided  into  shares  of  such  respective  amounts, 
with  such  rights  and  privileges,  or  with  such  restrictions 
and  on  such  terms  and  conditions  as  the  company  in  general 
meeting  directs,  or,  if  no  direction  is  given,  as  tlie  directors 
think  expedient." 

41.  "Any  capital  raised  by  the  creation  of  new  shares 
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shall,  unless  otherwise  directed  by  the  resolution  of  the 
general  meeting,  be  considered  as  part  of  the  original  capi- 
tal, such  new  snares  shall  in  every  respect  be  subject  to  tne 
same  provisions  with  reference  to  the  payment  of  caUs^ 
transfer,  and  forfeiture  of  shares  on  non-payment  of  calls 
or  otherwi^  as  if  they  had  been  part  of  the  original  capital." 

96.  "  The  directors  may,  with  the  sanction  of  the  company 
557]  at  *the  ordinary  general  meeting,  declare  a  dividend 
to  be  paid  to  the  mem}>ers  in  proportion  to  their  shares,  and 
may  also  at  their  discretion  declare  an  interim  dividend  at 
any  rate  not  exceeding  £10  per  cent,  per  annum." 

On  the  17th  of  March,  1873j  at  an  extraordinary  general 
meeting  held  pursuant  to  notice,  it  was  resolved:  ''That 
the  capital  of  the  company  be  increased  by  the  issue  of 
26,000  new  shares  of  £10  each,  such  shares  being  preference 
shares,  with  such  amount  of  preferential  ^vidend,  and  with 
or  witnout  a  power  of  redemption  on  terms  to  be  arranged, 
and  with  or  without  the  option  within  a  specified  time  of 
turning  the  preference  shares  into  ordinary  stock,  and  with 
or  without  such  other  rights  and  privileges,  and  with  such 
restrictions,  and  to  be  issued  at  such  price  and  on  such  terms 
and  conditions  as  the  directors  of  the  said  company  may 
deem  expedient,  such  shares  to  be  ojBfered  to  the  members 
of  the  company  in  proportion  to  the  number  of  existing 
shares  held  oy  them  m  pursuance  of  article  40  of  the  articles 
of  association." 

The  resolution  having  been  duly  confirmed,  a  letter,  dated 
the  2d  of  May,  1873,  was  addressed  by  the  secretary  to  all 
the  shareholders,  inclosing  a  copy  of  the  said  resolution, 
stating  the  position  of  the  company  and  containing  the  fol- 
lowing paragraph : 

'*Tne  preference  capital  authorized  is  £250,000,  carrying 
dividend  at  £10  per  ceht.  per  annum,  pa3rable  half-jrearly, 
and  entitled  to  ^pto  rata  participation  m  surplus  dividends 
after  £10  per  cent,  has  been  paid  on  the  ordinary  share  cap- 
ital of  £660,000." 

The  new  preference  shares  were  offered  to  the  existing 
shareholders,  and  were  all  allotted.  A  copy  of  the  resolu- 
tion, and  of  the  terms  of  issue,  as  above  stated,  were  in- 
dorsed on  the  share  certificates. 

On  the  16th  of  June,  1874,  at  an  extraordinary  general  meet- 
ing, it  was  resolved  to  increase  the  capital  of  the  company 
by  the  issue  of  10,000  new  ordinary  shares  of  £10  each,  and 
10,000  new  second  preference  shares  of  £10  each,  with  cumu- 
lative preferential  dividend  at  the  rate  of  £10  per  cent,  per  an- 
num, to  rank  after  the  existing  preference  shares  of  £250,000. 
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Of  the  second  preference  shares  £34,680  were  allotted  and 
subscribed  for. 

*The  bill  was  filed  by  the  plaintiff,  the  owner  of  [658 
fifty  ordinary  shares  in  the  company,  on  behalf  of  himself 
and  all  other  the  ordinary  shareholders  in  the  company, 
except  such  of  the  defendants  as  were  ordinary  share- 
holders, against  certain  of  the  first  preference  shareholders 
and  one  of  the  second  preference  shareholders  (as  represent- 
ing the  other  preference  shareholders  of  both  classes)  and 
the  company,  and  after  certain  allegations  (which,  so  far 
as  material,  have  been  hereinbefore  stated)  it  alleged  as 
follows : 

That  the  revenue  account  furnished  for  the  year  ending 
the  30th  of  September,  1873,  showed  a  balance  only  of 
£5,690,  which  it  was  considered  necessary  to  apply  to  the 
reserve  fund,  and  was  so  applied ;  but  the  accountants  of 
the  company,  with  the  privity  and  consent  of  the  directors 
and  the  defendants,  the  preference  shareholders,  placed 
*'  to  the  credit  of  the  preference  shareholders  in  suspense" 
the  amount  of  the  dividend  on  the  calls  paid  by  them  to  the 
30th  of  September,  1873: 

That  in  the  balance  sheet  of  the  directors  up  to  the  3l8t 
of  December,  1874,  there  was  a  balance  in  favor  of  the  com- 
pany of  £2,925,  which  was  carried  to  the  general  reserve 
account,  but  that  the  directors,  although  there  were  no 
profits  available  for  division,  had  in  their  account  credited 
**the  preference  shareholders  in  suspense"  with  the  sum  of 
£36,682  first  preference  unpaid  dividends,  being  a  dividend 
which  they  alleged  to  be  applicable  to  the  shares  of  the  first 
of  the  said  issues  of  preference  shares,  and  the  sum  of  £445, 
which  they  alleged  to  be  applicable  to  the  dividends  on  the 
second  issue  of  preference  shares : 

The  bill  prayed  that  it  might  be  declared  that  the  plaintiff, 
representing  the  ordinary  shareholders  of  the  company,  was 
entitled  in  every  year  to  receive  a  dividend  on  his  shares 
after  tlie  preference  shareholders  under  the  first  of  the  issues 
hereinbefore  mentioned  had  been  paid  £10  per  cent,  for  the 
year  in  question,  and  the  preference  shareholders  under  the 
second  issue  had  received  £10  per  cent,  for  the  current  and 
previous  years ;  and  that  the  preference  shareholders  under 
the  first  issue  were  not  entitled  to  make  up  the  deficiency 
or  failure  of  any  previous  year  out  of  the  dividends  of  the 
current  years. 

The  defendants  demurred  to  the  plaintiff's  bill  for  want 
of  equity. 

*Alr.  Davey,  Q.C.,  and  Mr.  Romer^  for  the  defen-  [559 
15  Eng.  llKP.  62 
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dants,  in  support  of  the  demurrer:  This  bill  cannot  be 
sustained.  The  articles  of  association  referred  to  in  the  bill 
fully  authorized  the  resolution  of  the  general  meeting,  and, 
there  being  nothing  to  limit  the  preferential  dividend  to  the 
profits  of  the  current  year,  the  directors  were  acting  within 
their  powers  in  carrying  a  portion  of  the  profits  of  a  subse- 
quent year  to  the  account  of  the  dividend  of  the  preference 
shareholders  for  the  year  when  the  profits  were  insufficient 
to  make  up  the  guaranteed  £10  per  cent. 

The  case  is  governed  by  Henry  v.  Oreat  Northern  Rail- 
way Company  (*).  In  that  case  preference  shares  in  the  com- 
pany had  been  issued  under  parliamentary  authority,  and 
the  resolution  for  issuing  them  provided  that  they  should 
bear  a  preferential  dividend  at  a  fixed  rate,  and  it  was  held 
that  if  the  profi4;s  at  any  period  of  distribution  were  insuffi- 
cient to  pay  in  full  the  dividends  due  to  the  preference 
shareholders,  the  arrears  must  be  paid  out  of  subsequent 
profits.  The  same  principle  was  followed  in  Corry  v.  Lon- 
donderry and  EnnisMUen  Railway  Company  (') ;  Sturge  v. 
Eastern  Union  Railway  Compariy  (*) ;  Crawford  v.  North 
Eastern  Railway  Company  (*) ;  Coates  v.  Nottingham 
Waterworks  Company  (*). 

Mr.  Hastings^  Q.C.,  and  Mr.  E.  Cutler^  for  the  plaintiff, 
in  support  of  the  bill :  The  resolution  of  the  general  meet- 
ing under  which  the  preference  shares  were  created  must  be 
controlled  by  reference  to  the  articles.  By  article  41,  the 
dividend  on  the  preference  shares  was  not  to  exceed  £10  per 
cent,  per  annum.  This  cannot  be  taken  as  giving  the  pref- 
erence shareholders  a  right  to  have  their  back  dividends 
made  good  out  of  subsequent  profits  to  the  detriment  of  the 
ordinary  shareholders. 

[They  referred  to  In  re  London  India  Rvbher  Com- 
pany(:\'\ 

Sir  Gt.  Jessel,  M.R.:  I  am  of  opinion  that  the  defen- 
560]  dants  are  right.  The  words  are  *very  simple.  The 
resolution  authorized  the  capital  of  the  company  to  be  "in- 
creased by  the  issue  of  25,0(K)  new  shares  of  £10  each,  such 
shares  being  preference  shares,  with  such  amount  of  prefer- 
ential dividend,  and  with  or  without  a  power  of  redemption 
on  terms  to  be  arranged,  and  with  or  without  the  option 
within  a  specified  time  of  turning  the  preference  shares  into 
ordinary  stock,  and  with  or  without  such  other  rights  and 
l)rivileges,  or  with  such  restrictions,  and  to  be  issued  at  such 

(')  1  De  G.  A  J.,  606.  (*)  3  K.  4  J.,  723, 

C)  29  Beav.,  263.  (»)  30  Beav.,  86. 

O  7  J>.  M.  4  G.,  158.  («)  Law  Itep.,  5  Kq.,  519. 
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price  and  on  such  terms  and  conditions  as  the  directors  of 
the  said  company  may  deem  expedient."  Consequently 
these  shares  must  be  part  of  the  capital  entitled  to  prefer- 
ential dividend,  whatever  that  may  mean. 

Then  the  directors  exercise  the  power  by  a  contract  by 
letter.  The  preferential  capital  authorized  is  £250,000,  car- 
lyinc  dividend  at  £10  per  cent,  per  annum,  payable  half- 
yearly,  and  entitled  to  a  pro  rata  participation  in  surplus 
dividends  after  £10  per  cent,  has  been  paid  on  the  ordinary 
share  capital  of  £660,000. 

Now  it  has  been  said  in  Henry  v.  Oreat  Northern  Rail- 
way Company  C\  that  there  is  no  magic  in  the  word  ''  divi- 
dend"; it  may  be  interest,  or  it  may  be  an  aliquot  proportion 
of  dividend,  or  it  may  be  the  dividend  itself,  that  is,  the 
fund  to  be  divided, — what  it  means  can  only  be  decided  by 
looking  at  the  words  used  in  the  case  in  question.  Here  the 
shareholders  are  told  that  the  new  capital  carries  dividend 
at  the  rate  of  £10  per  cent,  per  annum,  payable  half-yearly. 
What,  then,  does  *' dividend"  here  mean? 

When  you  look  at  the  resolution,  articles,  and  letter 
tc^ether,  it  clearly  means  this,  that  the  dividend  on  the 
preference  shares  is  to  be  paid  out  of  the  dividend  declared, 
if  there  is  one, — in  other  words,  that  the  right  is  restricted 
to  this,  that  it  is  to  be  paid  out  of  what  is  declared  so  far  as 
it  will  go,  and  that  the  preference  shareholders  cannot  get 
any  more,  and  that  they  cannot  get  it  when  there  is  no 
dividend  declared.  They  are  to  have  it  if  there  is  anything 
to  j)ay ;  if  there  is  nothing  to  pay  they  are  to  go  without 
until  there  is  something  to  pay ;  but  it  does  not  mean  that 
if  there  is  not  enough  to  pay  one  half  year  they  are  not  to 
have  it  the  next  half  year,  or  the  third  or  fourth  or  fifth 
half  year. 

The  case  is  exactly  the  same  as  that  put  by  Lord  Justice 
Knight  Bruce  in  Henry  v.  Oreat  Northern  Railway  Com- 
pany O,  from  *which  this  case,  in  my  opinion,  is  not  [561 
fairly  distinguishable.  He  says  this:  ''A.,  B.  and  C.  are 
partners  in  a  trade,  each  having  contributed  an  equal  share 
of  capital,  but  they  agree  that  out  of  the  profits  £6  per  cent. 
per  annum  shall  preferably,  and  in  the  first  instance,  be 
paid  to  A.  on  his  portion  of  the  capital.  The  division  of 
the  profits  among  them  is  agreed  to  be  and  is  periodical  Iv 
made.  At  one  of  the  periodical  divisions  the  profits  fall 
short  of  a  sufficiency  to  pay  this  amount  to  A.,  from  the 
time  to  which  out  of  the  profits  his  interest  had  previously 
peen  paid.     Is  the  deficiency  not  afterwards  to  be  made 

(')  1  De  G.  A  .1.,  600.  O  1  J)e  G.  <t  J..  C43. 
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food  to  hitn  from  profits  more  than  adequate  to  answer  it! 
have  heard  no  reason  why  not." 

It  really  comes  to  nothing  more  than  that.  The  prefer- 
ence shareholders  are  to  have  a  dividend  of  £10  per  cent, 
per  annum,  but  it  is  to  be  paid  as  on  preference  capital, 
that  is,  so  far  as  the  profits  shall  extend ;  there  is  nothing 
to  prevent  them  going  to  the  profits  of  a  subsequent  period 
when  they  are  sufficient  to  make  it  up.  I  therefore  allow 
the  demurrer. 

Solicitors  for  the  plaintiff:   Messrs.  Farrer^  French  & 
Taiha/m. 
Solicitors  for  the  defendants :  Messrs.  Bircham  &  Co. 


[Law  Reports,  20  Eqmty  Cases,  661.] 
M.R.,  Jaly  81,  1876. 

In  re  Cull's  Tritsts. 

Ttnsteei  Belief  Act — Payment  into  Couri^^Costs. 

The  tmstees  of  a  trust  fiind  to  which  their  cetiui  que  tnut  has  become  entitled  in 
default  of  appointment  by  a  tenant  for  life,  are  justified  in  paying  it  over  to  him  on 
being  informed  in  writing  by  the  solicitor  to  the  parties  that  he  has  reason  to  be- 
lieve that  no  appointment  has  been  made ;  and  would  be  free  from  liability  in 
doing  so. 

Trustees  who  under  such  circumstances  pay  the  trust  fund  into  court  under  the 
Trustees  Relief  Act  will  not,  as  a  rule,  be  entitled  to  their  costs. 

In  re  Wyllifi  Trust»Q)  expluned. 

This  was  a  petition  by  Richard  Cull,  for  the  payment  to 
him  of  a  trust  fund  which  had  been  paid  into  court  under 
the  Trustees  Relief  Act. 

562]  *By  a  settlement  made  on  the  petitioner's  marriage, 
certain  trust  property  was  settled  in  trust  for  the  petitioner's 
intended  wife  for  her  life,  for  her  separate  use,  and,  if  she 
should  die  in  his  lifetime,  then  in  trust  for  such  person  and 
for  such  purposes  as  she  should  by  her  will  or  by  deed  ap- 
point ;  and  in  default  of  such  appointment  in  trust  for  the 
petitioner  absolutely. 

Mrs.  Cull  died  on  the  1st  of  December,  1874,  and  without 
having,  so  far  as  appeared,  exercised  her  power  of  appoint- 
ment by  deed.  At  the  time  of  her  death  the  property  sub- 
ject to  the  trusts  of  the  settlement  consisted  of  tne  sum  of 
£1,010  3,9.  lOd,  Consols,  the  dividends  on  which  had  been 
paid  to  her  or  to  the  petitioner  by  her  direction. 

The  petitioner,  after  his  wife's  death,  applied  to  the  then 
trustees,  the  executors  of  the  last  surviving  trustee  of  the 

(')  28  Beav.,  458. 
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settlement,  for  a  transfer  of  the  stock;  they  did  not, 
however,  comply  with  his  request  on  the  ground  of  the 
possibility  of  Mrs.  Cull  having  exercised  her  power  of  ap- 
pointment, whereupon  the  solicitors  who  acted  for  Mr.  a^d 
tfrs.  Cull  wrote  to  the  solicitor  of  the  trustees  as  follows  : 

"Mrs.  Cull,  to  the  best  of  our  knowledge,  since  her  mar- 
riage never  employed  any  solicitors  but  ourselves,  and  we 
believe  there  is  not  the  slightest  ground  for  supposing  that 
any  appointment  ever  tooK  place,  nor  had  the  trustees  no- 
tice of  any.  The  settlement  has  always  remained  in  our 
office.  We  are  quite  willing  to  satisfy  you  as  to  any  ex- 
;)lanation  you  may  require,  and  to  give  a  statutory  declara- 
tion to  that  effect,  and  one  by  Mr.  Cull  also.  We  object  to 
the  trust  fund  being  paid  into  court." 

The  solicitor  of  the  trustees  took  the  opinion  of  an  emi- 
nent conveyancer  on  the  question  referred  to,  and  he  ad- 
vised that,  though  funds  were  constantly  paid  by  trustees 
to  cestais  quid  trust  under  similar  circumstances,  yet,  if  the 
trustees  desired  to  do  so,  they  would  be  iustified  in  paying 
the  money  into  court,  and  would  be  allowed  their  costs: 
Re  Wylly^s  Trusts  (*) ;  and  the  more  so  that  they  were  not 
strictly  trustees,  but  executors  of  a  surviving  trustee.  He 
then  stated  the  evidence  which  the  trustees  should  require 
if  they  did  not  pay  the  money  into  court. 

*The  trustees  thereupon  transferred  the  trust  fund  [563 

'  into  court,  and  this  petition  was  now  presented  praying  for 

its  transfer  to  the  petitioner,  and  that  the  trustees  might  be 

ordered  to  pay  the  costs  of  the  transfer  into  court,  and  of 

the  present  application. 

Mr.  Chitty^  Q.C.,  and  Mr.  Millar^  for  the  petitioner. 

Mr.  //icCjQ.C.,  for  the  trustees:  Where  trustees  enter- 
tain bona  flSe  doubts  as  to  the  persons  entitled  to  a  trust 
fund,  thev  are  justified  in  paying  it  into  court :  In  re 
Lan^s  Trust  i^\  In  this  case  they  were  advised  by  an 
eminent  counsel  that  they  might  properly  pay  the  money 
into  court,  on  the  authonty  oi  Re  Wylly's  Trusts  {'\  and, 
even  if  they  have  acted  with  extreme  caution,  it  is  not  a 
case  in  which  they  should  be  made  liable  for  the  costs. 

Sir  G.  Jessel,  M.R.:  If  there  had  been  no  such  case  as 
ReWylVifs  Trusts^  and  no  such  opinion  as  that  referred  to, 
I  should  probably  have  made  the  trustees  pay  the  costs  of 
the  transfer  of  the  fund  into  court.  They  had  no  notice  of 
any  appointment  by  the  lady,  and  no  ground  for  believing 
that  any  appointment  had  ever  been  made.     The  solicitors 

(»)  28  Beav.,  468.  O  24  L.  T.  (O.S.),  181. 
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who  had  acted  for  Mrs.  Cull  from  the  time  of  her  marriage 
wrote  to  say  that  there  was  not  the  slightest  ground  for 
supposing  that  she  had  made  any  appointment.  The  trus- 
tees had,  therefore,  fully  discharged  their  duty,  and  I  am 
of  opinion  that  they  could  not  nave  been  made  liable  if 
they  nad  then  paid  over  the  fund  to  the  petitioner,  even  if 
an  appointment  had  been  subsequentlv  discovered. 

In  tne  case  of  He  Wylly's  TrmU  tne  late  Master  of  the 
Rolls  said:  **The  trustees  had  a  right  to  satisfactory  evi- 
dence that  Mrs.  Wylly  had  made  no  appointment  of  the 
fund,"  by  which,  I  understand  him  to  mean  ^uch  evidence 
as  a  conveyancer  would  re<juire.  A  letter  from  the  solicitor 
in  such  a  case  would  be  quite  sufficient ;  some  practitioners 
require  a  statutory  declaration,  but  it  is  superfluous.  I  do 
564]  not  understand  that  the  Master  of  the  Rolls  *intend«l 
more,  otherwise  in  every  case  trustees  would  have  to  pay 
the  money  into  court,  and  Lord  Romilly's  judgment  does 
not  warrant  any  such  conclusion. 

But  though  I  think  it  is  quite  clear,  yet  as  the  point  doe^ 
not  appear  free  from  doubt  or  ambiguity  to  other  minds,  I 
do  not  think  that  I  shall  make  these  trustees,  who  have 
acted  with  such,  over-caution,  in  this,  the  first  caae  of  the 
kind  that  has  come  before  me,  pay  the  costs  of  the  transfer 
into  court';  but  I  wish  it  to  be  understood  that  the  next  set 
of  trustees  who  come  before  me  having  so  acted  must  pay 
the  costs.  There  will  be  no  costs  of  the  present  appli- . 
cation.  , 

Solicitors  for  the  i)etitioner :    Messrs.  Smithy  Stennmg  & 
Oroft. 
Solicitor  for  the  trustees  :    Mr.  Wynne  E,  Boater. 


[Law  Reports,  20  Equity  Cases,  564.] 
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Beresford  v.  Browning  (*) 

[1861     B.     808.] 

Browning  v.  Beresford.  • 

[1861     B.     802.] 

PartnmMp'-'AgTeemeiU  a»  to  Payment  by  Surviving  Partner  of  Deceated  Parlmr'* 
Share — Joint  ana  Several  Liabiliiif, 

By  an  agreement  between  A.,  B.,  0.  and  D.,  four  partners  in  a  mercantile  business, 

after  reciting,  amongst  oUier  things,  that  all  the  partners  had  considerable  sums  of 

money  employed  in  the  business  as  floating  capital,  which  it  might  be  impracticable 

or  highly  detrimental  for  the  others  of  them  to  repay  or  advance  from  the  said 

(>)  Affirmed, /»«/,  p.  687. 
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bosiness  immediately  after  the  retirement  or  decease  of  either  of  them,  it  was 
agreed  between  and  by  A.,  B.,  C.  and  D.,  that  in  case  of  either  of  them  retiring 
from  the  copartnership  business,  or  departing  this  life  during  the  continuance 
thereof,  then  and  in  such  case  the  continuing  or  surviving  partners  or  partner 
should  not  be  compelledby  such  retiring  partner,  or  by  the  executors  or  administrators 
of  such  deceased  partner,  to  repay  to  him  or  them  his  or  their  share  in  the  said  co- 
partnership business  immediately,  but  the  clear  balance,  as  ascertained  from  the  last 
stock-taking,  due  to  such  retiring  or  deceased  partner,  together  with  any  additional 
capital  (if  any),  should  be  repaid  out  of  the  business  by  the  continuing  or  surviving 
partners  by  instalments,  as  therein  mentioned,  until  the  whole  amount  should  bo 
fully  paid  or  discharged,  unless  the  surviving  or  ^continuing  partners  should  [565 
wish  to  pay  such  share  or  balance  at  an  earlier  period,  which  they  were  to  be  at 
liberty  to  do  : 

Heiii,  that  the  agreement  was  merely  an  arrangement  as  to  the  mode  of  discharg- 
ing a  pre-existing  joint  and  several  liability,  and  was  not  intended  to  alter  the  na- 
ture of  the  liability  : 

Held,  further,  that  if  the  agreement  did  create  a  new  liability,  such  new  liability 
arising  out  of  a  contract  by  a  mercantile  partnership  was  in  equity  several,  and  not 
joint  merely. 

On  the  20th  of  February,  1865,  an  agreement  was  entered 
into  between  James  Browning,  William  Browning,  Henry 
Browning,  and  Francis  Browning,  which  was  as  f oBows : 

*' Whereas  the  said  parties  hereto,  together  with  William 
Hardwick  Browning,  now  deceased,  did  previous  to  his 
death,  and  the  said  parties  hereto  have  since  that  event 
continued  to  carry  on  business  together  as  oil  merchants  in 
copartnership,  and  an  agreement  dated  the  10th  dav  of  No- 
vember, 1862,  was  entered  into  between  and  signed  bv  them, 
and  which  agreement  defined  the  proportions  of  tneir  re- 
spective interest  in  the  said  business ;  and  whereas  it  is  now 
understood  and  agreed  between  and  by  the  said  parties 
hereto  that  from  and  after  the  first  day  of  January,  1853,  the 
profits  of  the  said  business,  after  deducting  all  outgoings, 
rents,  and  other  expenses,  should  be  divided  between  them 
in  the  portions  after  stated,  and  that  this  agreement  shall 
be  considered  as  the  basis  of  the  partnership  in  continuation 
of  the  before-mentioned  agreement :  Now,  therefore,  in  con- 
sideration of  the  premises  and  of  the  said  copartnership,  and 
of  the  mutual  engagements  between  them,  oefore  and  here- 
inafter mentioned,  it  is  hereby  agreed  by  and  between  them 
the  said  James  Browning,  William  Browning,  Henry  Brown- 
ing, and  Francis  Browning,  that  they  shall  henceforward 
continue  in  copartnership  m  the  said  business  of  oil  mer- 
chants in,  by,  and  under  the  name,  style,  and  firm  of  James, 
William  &  Henry  Browning  &  Co.  And  also  that  after 
payment  of  the  rents  hereinafter  agreed  on  and  specified,  and 
interest  of  capital  belonging  to  each  other  employed  in  the 
said  business,  and  all  other  outgoings  and  expenses  of  the 
said  business,  the  clear  profits  of  the  said  business  shall  be 
divided  between  them  from  time  to  time  in  the  proportions 
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following:  four  twelfth  parts  thereof  to  the  said  James 
566]  Browning,  three  twelfth  parts  *thereof  to  the  said 
William  Browning,  three  twelfth  parts  thereof  to  the  said 
Henry  Browning,  and  two  twelfth  parts  thereof  to  the  said 
Francis  Browning.  And  also  that  they  shall  continue  to 
carry  on  the  said  business  at  the  above-mentioned  house, 
No.  113  St.  John  Street,  and  the  yard  and  warehouses  at  the 
back  thereof,  formerly  the  Windmill  Inn  Yard.  And  also 
that  the  business  shall  pay  the  rent  as  heretofore,  and  all 
taxes,  rates,  assessments,  and  charges  whatsoever,  whether 
parliamentary,  parochial,  or  otherwise,  which  during  the 
continuance  of  tne  said  copartnership  shall  be  taxed,  rated, 
charged,  assessed,  or  imposed  on  the  said  premises  or  any 
part  thereof.  And  also  clerks  and  servants'  wages,  coals, 
and  lights,  as  heretofore  paid  out  of  and  borne  by  the  said 
copartnership  businesss  before  the  said  division  of  profits. 
And  whereas  the  said  J.  Browning  and  all  other  the  said 
parties  have  considerable  sums  of  money  employed  in  the 
said  business  as  floating  capital,  which  it  might  he  imprac- 
ticable or  highly  detrimental  for  the  others  of  them  to  repay 
or  advance  from  the  said  business  immediately  after  the 
.  retirement  or  decease  of  either  of  them,  now,  therefore,  it  is 
further  agreed  between  and  by  the  said  J.  Browning  and 
*  W.  Browning,  H.  Browning  and  F.  Browning,  that  in  case 
of  either  of  them  retiring  from  the  copartnership  business, 
or  departing  this  life  during  the  continuance  thereof,  then 
and  in  such  case  the  continuing  or  retiring  partners  or  part- 
ner shall  not  be  compellable  by  such  retiring  partner,  or  by 
the  executors  or  admmistrators  of  such  deceased  partner,  to 
repay  to  him  or  them  his  or  their  share  in  the  said  copart- 
nership business  immediately,  but  the  clear  balance  as  ascer- 
tained from  the  last  stock-taking  due  to  such  retiring  or 
deceased  partner,  together  with  any  additional  capital  {it 
any),  shall  be  repaid  out  of  the  business  by  the  continuing  or 
surviving  partners  in  manner  following  (that  is  to  say) :  the 
sum  of  £2,000  and  interest  at  £5  per  cent,  per  annum  on  the 
whole  sum  which  shall  be  found  due  shall  be  paid  at  the 
end  of  one  year  from  such  retirement  or  decease  as  afore- 
said, and  the  like  sum  of  £2,000  shall  be  paid  at  the  end  of 
each  next  succeeding  year  with  interest  at  £5  per  cent,  as 
aforesaid  on  the  balance  of  the  capital,  until  the  whole 
amount  shall  be  fully  paid  and  discharged,  unless  the  sur- 
viving or  continuing  partners  should  wish  to  pay  such  share 
567]  or  balance  at  an  earlier  period,  which  they  *are  to  be 
at  liberty  to  do.  Lastly,  it  is  understood  and  agreed  that 
upon  the  death  of  either  of  the  said  parties  during  this  co- 
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partnership,  the  last  stock-taking  of  the  said  firm  shall  be 
conclnsive  as  to  the  share  or  amomit  of  interest  of  the  de- 
ceased partner  in  the  said  business,  and  shall  be  the  sum  to 
be  paid  to  his  executors,  in  the  proportions  and  at  the  times 
before-mentioned,  as  in  the  case  or  retirement  of  any  part- 
ner, with  interest  thereon  from  the  date  of  such  stock-taking 
at  the  rate  of  £5  per  cent,  per  annum  in  lieu  of  profits  from 
that  time,  and  without  any  deduction  in  respect  of  bad  debts 
(if  any)  to  accrue  between  the  time  of  such  stock-taking  and 
the  day  of  the  decease  ^of  such  partners  so  dying  as  afore- 
said :  provided  always,  and  it  is  hereby  expressly  a^eed 
and  declared,  that  in  case  at  the  time  of  the  death  of  either 
of  the  said  parties  to  these  presents,  the  stock  shall  not  have 
been  taken  m  the  usual  manner  at  the  end  of  the  month  of 
June  or  during  the  following  July,  or  the  same  having  been 
taken  shall  not  have  been  duly  made  up  and  signed  by  the 
said  parties  hereto,  or  a  majority  of  them,  on  or  before  the 
31st  day  of  December  following,  or  afterwards  by  all  of 
them,  that  then,  in  the  event  of  decease  of  either  of  the  said 

Sartners  between  the  31st  day  of  December  and  the  30th 
ay  of  June  following,  the  stock  shall  be  taken  afresh,  and 
the  executors  or  administrators  of  the  deceased  partner  shall 
be  entitled  to  his  share  of  the  profits  of  the  said  business 
from  the  then  last  proper  stock-taking,  such  share  to  be 
duly  ascertained  and  the  amount  of  the  share  of  the  de- 
ceased partner  shall  be  paid  to  the  executors  of  the  deceased 
partner  at  the  times  and  in  the  proportions  before  men- 
tioned ;  but  in  case  in  the  event  of  the  decease  of  either  of 
the  said  partners  between  the  30th  of  June  and  the  31st  day 
of  December  in  any  year,  the  stock  having  been  previously 
duly  taken  at  the  usual  time,  but  riot  carried  out  into  the 
books  and  signed,  the  surviving  partners  shall  be  allowed 
thirty  days  from  the  day  of  the  deceased  partner's  death  to 
complete  the  stock-taking,  and  the  executors  of  the  deceased 
partner  shall  be  bound  thereby,  and  in  default  of  the  sur- 
viving partners  so  completing  such  stock-taking  so  taken,  but 
not  carried  out  as  aforesaid  within  the  said  space  of  thirty 
days,  then  the  stock  shall  be  taken  entirely  de  novo  as  from 
the  last  proper  stock-taking  duly  entered  in  the  books  as 
tl^f ore  provided  for,  and  the  executors  of  *the  de-  [568 
ceased  partner  entitled  to  his  share  of  the  profits  to  his 
death,  and  to  be  paid  as  before  provided  for." 

James  Browning  died  on  the  22d  of  April,  1861,  intestate. 

These  suits  were  instituted  for  the  purpose  of  administering 

his  estate  and  taking  the  partnership  accounts.    A  decree 

was  made  in  both  suits,  and  under  an  inquiry  thereby 

15  Eng.  Rep.  63 
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directed  it  was  ascertained  that  the  sum  of  £64,784  15^.  Id. 
was  due  from  William  Browning,  Henry  Browning,  and 
Francis  Browning,  in  respect  of  James  Browning's  capital 
in  the  said  business,  and  this  sum  was  payable  with  interest 
at  £5  per  cent,  by  instalments  of  £2,000,  payable  on  the  22d 
of  April  in  each  year.  By  the  order  made  on  further  con- 
sideration, it  was  ordered  that  William  Browning,  Henry 
Browning,  and  Francis  Browning,  or  the  survivors  of  them, 
should  pay  the  said  instalments  to  the  legal  personal  repre- 
sentative of  the  intestate  within  on«  calendar  month  alter 
the  22d  of  April  in  each  year. 

Henry  Browning  died  on  the  3d  of  November,  1871,  and 
William  Browning  on  the  9th  of  March,  1872. 

The  instalments  were  regularly  paid  down  to  and  inclu- 
sive of  the  instalment  which  became  due  on  the  22d  of  April, 
1874.  On  3d  of  May,  1875,  Francis  Browning,  being  unable 
to  pay  his  debts,  instituted  proceedings  in  the  Bankruptcy 
Court  for  liquidation  of  his  affairs  by  arrangement. 

Under  these  circumstances  the  present  petition  was  pre- 
sented by  the  legal  personal  representative  of  the  intestate, 
for  the  purpose  of  raising  the  question  whether  recoui-se 
could  be  had  to  the  estates  of  Henry  Browning  and  William 
Browning  for  payment  of  the  instalments  due  and  to  become 
due ;  and  it  was  arranged  that  this  question  should  be 
argued  and  decided  on  the  present  petition  without  the 
institution  of  any  supplemental  suit. 

Mr.  Chitty^  Q.C.,  and  Mr.  IngU  Joyce^  for  the  petition: 
This  is  an  agreement  between  the  partner  who  first  dies  and 
the  three  partners  surviving  at  the  time  as  to  the  mode  of 
payment  of  a  debt  due  from  the  three  surviving  partners. 
The  debt  is  a  partnership  debt,  and  is  therefore  prima  facie 
a  seveial  debt  in  equity,  and  there  is  nothing  in  the  agree- 
ment to  convert  it  into  a  joint  debt.  The  burden  of  showing 
569]  that  it  is  a  joint  debt  lies  on  those  *who  say  it  is  such. 
Even  at  law  such  an  agreement  would  be  construed  as 
several :  Sorshie  v.  Park  ('). 

Mr.  Marten^  Q.C.,  and  Mr.  Orostenor  Woods^  for  parties 
in  the  same  interest. 

Mr.  Horton  Smithy  for  Francis  Browning,  referred  to  the 
cases  cited  in  De  Grex  and  Horton  Smith  on  Creditors' 
Deeds  ('),  and  Lindley  on  Partnership  ("). 

Mr.  Waller^  Q.C.,  and  Mr.  Bunting^  for  the  representa- 
tives of  Henry  Browning  :  First,  there  is  no  personal  lia- 
bility to  pay  ;  the  only  agreement  is  that  the  share  of  the 
deceased  shall  be  "repaid  out  of  the  business." 

0)  12  M.  <fe  W.,  146.  C)  Page,  107.  («)  8d  ed.,  p,  384 
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[The  Master  of  the  Rolls  :  Doefs  that  make  any  differ- 
ence ?  The  three  have  received  assets  more  than  enough  to 
pay  the  debt.    Must  they  not  pay  ?] 

Next,  we  say  that  the  liability  was  joint,  not  several.  No 
doubt  the  ordinary  liability  of  a  partner  in  a  trading  firm  to, 
an  outside  creditor  is  in  equity  several  as  well  as  joint: 
Liverpool  Borcmgh  Bank  v.  Walker  (') ;  but  this  is  not  the 
case  of  an  outside  creditor.  The  agreement  is  made  for  the 
purpose  of  regulating  the  rights  of  the  partners  inter  se ; 
and  these  rights  must  be  governed  exclusively  by  that  agree- 
ment, which  only  creates  a  joint  liability  on  the  surviving 
partners.  ^'In  equity,  if  several  persons  contract  a  debt, 
they  are  not  only  jointly,  but  also  severally,  liable  to  repay 
it,  unless  their  ooligation  is  created  by  some  instrument 
which  in  terms  imposes  upon  them  a  joint  obligation  only :" 
Iiindley  on  Partnership  Q. 

[The  Master  of  the  Rolls  ;  If  that  is  meant  to  apply 
to  i)ersons  who  are  not  partners,  I  should  hesitate  to  accept 
it.  His  honor  referred  to  Thorpe  v.  Jackson  (') ;  Jon^es  v. 
Beach  (*) ;  Other  v.  Iveson  (*).] 

*In  the  same  work  it  is  said  (•),  "It  must  not  be  [570 
supposed  that  in  equity  every  liability  contracted  by  part- 
ners is  several  as  well  as  joint.  It  is  a  question  of  intention 
on  the  part  of  the  firm  and  on  the  part  of  those  with  whom 
it  deals.  If,  therefore,  partners  enter  into  a  contract  bind- 
ing themselves  jointly  and  not  severally,  and  if  such  contract 
is  not  a  mere  security  for  the  payment  of  a  pre-existing  debt, 
or  for  the  performance  of  a  pre-existing  joint  and  several 
obligation,  and  if  it  has  not  been  made  joint  in  form  by  mis- 
take, the  effect  of  the  contract  will  be  in  equity,  as  in  law, 
to  impose  a  joint  obligation,  and  no  other." 

.[The  Master  of  the  Rolls  :  That  does  not  help  you, 
because  here  there  was  a  pre-existing  obligation.  Besides, 
there  are  cases  in  which  a  partnership  may  incur  a  several 
liability  under  an  instrument  joint  in  form,  although  there 
is  no  pre-existing  obligation :  as,  for  example,  by  giving  a 
joint  promissory  note.] 

The  case  is  governed  by  Sumner  v.  Powell  (^) ;  Wilmer  v. 
Currey  C) ;  Gtarke  v.  Bickers  (*). 

Mr.  Hastings^  Q.C.,  and  Mr.  Abraham^  for  other  respon- 
dents. 

Mr.  Chitty^  in  reply,  cited  Buckley  v.  Barber  (") ;  Be- 

(»)  4  De  G,  &  J.,  24.  («)  Page  884. 

(•)  8d  ed,  p.  882.  (')  2  Mer.,  80;  T.  <fc  R..  428 

(«)  2  Y.  A  C.  (Ex.),  658.  (»)  2  De  G.  «k  Sm.,  84Y. 

\*)  2  D.  M.  A  G.,  886.  («)  14  Sim.,  689. 

(*)  3  Drew.,  177.  (»»)  6  Ex.,  182. 
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7>aynes  v.  Noble  (') ;  and  submitted  that  the  agreement  did 
not  vary  the  pre-existing  liability,  bnt  only  the  mode  of 
satisfying  it. 

Sib  G.  Jessel,  M.  R.  :  The  question  in  this  case  has  taken 
A  very  great  deal  of  time  in  discussion,  but  the  point  is  really 
a  very  simple  one.  Pour  persons  were  in  business  as  oil 
merchants.  They  came  to  an  agreement  to  regulate  the 
mode  of  paying  out  the  Gj^re  of  any  one  who  should  die  or 
retire.  That  agreement  is  dated  the  20th  of  February,  1855, 
and  is  as  follows  :  [His  honor  read  the  material  part.]  It 
is  noticeable  that  the  agreement  speaks  of  the  share  in  the 
copartnership  business,  which  is,  of  course,  a  share  of  the 
capital.  It  is  to  be  repaid  out  of  the  business  "by  the  con- 
tinuing or  surviving  partners  in  manner  following;"  and 
571]  then  the  ^instalments  are  mentioned  of  £2,000  a  year. 
Then  there  is  an  agreement  that  upon  the  death  of  any  one 
the  last  stock-taking  shall  be  conclusive  as  to  his  share  of 
capital,  and  he  shall  get  interest  at  £5  per  cent.  Then  there 
is  a  proviso  that  if  there  shall  be  no  stock-taking,  it  shall  be 
taken  after  the  death  in  the  way  there  mentioned  for  ascer- 
taining the  share. 

The  first  thing  to  consider  is,  what  was  the  position  of  the 
parties  when  this  agreement  was  entered  into,  and  what 
would  be  their  position  when  one  died.  Of  course,  it  was 
wholly  uncertain  which  would  die  first,  or  which  would 
retire  first.  The  allegation  is  that  it  would  be  impracticable 
or  highly  detrimental  for  the  others  to  repay  or  advance 
from  the  business  the  sum  in  question  immediately.  There- 
fore the  object  of  the  parties  was  to  avoid  detriment  to  the 
others.  It  has  been  agreed  on  all  hands,  and  I  think  rightly, 
that  when  you  come  to  look  at  the  form  of  this  agreement, 
it  was  not  merely  an  agreement  for  providing  for  the  pay- 
ment of  the  share  of  tne  capital  belonging  to  the  dec^sed 
or  retiring  partner,  but  was  also  impliedly  an  agreement  that 
the  remaining  partners,  whether  continuing  or  surviving, 
should  carry  on  the  business.  On  the  clause,  as  I  read  it,  it 
did  not  impose  any  definite  term,  although  even  that  is  open 
to  argument.  That  being  so,  what  is  the  mea.ning  of  the 
arrangement !    It  means  this :  the  surviving  or  continuing 

Eartners  are  liable  by  law  to  pay  immediatSy ;  they  are  to 
ave  time,  and  to  pay  by  instalments.  The  surviving  or 
continuing  partners  are  liable  by  law  to  pay  the  actual 
value  of  the  share  of  the  dead  or  retiring  partner  at  the  time 
of  the  dissolution :  that  is  inconvenient ;  and  they  say  we 
will  adopt  the  last  stock-taking,  not  as  a  new  amount,  but 

(»)  2  Russ.  «t  My.,  495. 
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as  fixing  the  amount,  instead  of  taking  the  account  over 
again,  and  if  that  is  not  possible,  then  we  will  have  a  new 
stock-taking  at  a  subsequent  day.  In  neither  case  will  we 
take  the  exact  mode  of  ascertaining  the  amount  payable, 
but  we  will  vary  the  mode  so  as  to  make  it  more  convenient. 
The  arrangement  is  nothing  more  or  less  than  providing  for 
the  payment  of  the  share  of  the  deceased  partner  (for  I  con- 
jBne  my  observations  now  to  a  dead  partner),  by  altering 
the  date  of  payment  and  the  mode  of  taking  the  account. 
It  does  not  in  substance  vary  from  what  the  law  would  have 

})rescribed,  except  in  those  two  particulars.  It  *is,  in  [572 
act,  a  mode  of  regulating  the  payment  of  a  debt  rather  than 
the  creation  of  a  new  one. 

Now  uxjon  that  point  I  think  there  is  plenty  of  authority, 
if  authority  were  wanting.  In  the  case  of  Bishop  v. 
Church  (*)  a  joint  bond  was  given.  Of  course  a  new  day  of 
payment  was  in  the  joint  bond,  but  no  one  suaofested,  be- 
cause you  varied  the  day  of  payment,  that  made  it  a  new 
debt,  that  is,  you  were  not  to  look  to  the  consideration  for 
the  bond,  and  in  fact  it  was  decided  that  the  consideration 
of  the  bond  being  a  partnership  debt,  the  obligation  created 
b^^  the  joint  bond  was  not  joint  only,  as  it  was  at  law,  but 
joiiU;  and  several  in  equity.  I  do  not  think  in  any  of  the 
cases  the  mere  fact  of  the  variation  in  time  of  payment  has 
been  considered  material  for  this  purpose. 

But  is  it  material  to  consider  whether  the  variation  in  the 
mode  of  taking  the  account  makes  any  difference  ?  I  should 
say  certainly  not.  The  mode  adopted  by  the  Court  of 
Equity  is  exceedingly  inconvenient.  You  actually  sell  and 
realize  everything,  and  break  up  the  partnership  business, 
so  to  say,  iJef ore  you  can  ascertain  what  is  due.  The  very 
object  of  the  partners  was  that  this  should  not  be  done. 
Some  other  mode  of  valuing,  therefore,  must  be  adopted, 
some  kind  of  v^uing  instead  of  actual  sale.  They  take  the 
valuation  made  by  the  partners  themselves  immediately 
before  the  event  happened,  or  if  none  such,  then  at  the  last 
stock-taking.  That  is  evidently  only  another  mode  of  as- 
certaining what  is  due,  a  more  convenient  mode,  and  one 
which  suited  their  object,  which  was  to  continue  the  partner- 
ship business.  But  it  is  mere  modification — it  is  not  a  new 
liability  created ;  it  is  a  mode  of  ascertaining  the  amount 
and  extent  of  the  liability,  and  a  more  convenient  mode  also 
of  securing  its  payment.  My  view  of  the  instrument  is  that 
it  was  not  intended  to  effect  anything  more ;  that  it  was  in 

(>)  2  Ves.  Sen.,  100,  871. 
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reality  nothing  but  an  arrangement  as  to  the  mode  of  dis- 
charging a  pre-existing  liabihty. 

If  that  view  is  correct,  it  is  hardly  necessary  for  me  to 
consider  whether  at  law  an  action  could  have  been  main- 
tained against  each  of  the  surviving  partners  separately,  or 
whether  they  must  all  have  been  joined  as  defendants  in  the 
same  action;  because  it  is  quite  clear  that  in  equity  the 
573]  original  liability  was  joint  and  several.  *No  one 
doubts  for  a  moment  that  the  liability  of  the  three  surviv- 
ing partners  who  have  taken  possession  of  the  partnership 
assets  to  account  to  the  executor  of  the  deceased  partner  is 
not  destroyed  by  the  fact  of  two  of  those  surviving  partners 
dying  before  the  account  is  taken.  In  fact,  the  phrase  de- 
scribing the  nature  of  that  equity  is  now  too  familiar  to  all 
of  us  to  suppose  that  any  one  ever  doubted  such  a  propo- 
sition. 

Consequently,  at  the  time  when  this  new  arrangement 
was  made,  there  was,  or,  more  properly,  there  would  be,  on 
the  surviving  partners  a  joint  and  several  liability  to  pay 
out  the  share  of  the  deceased  partner,  and  the  arrangement 
was  that  this  joint  and  several  liability  should  be  altered  in 
point  of  time,  and  should  be  altered  in  point  of  ascertain- 
ment of  its  amount,  and  nothing  more.  Therefore  ib  ap- 
pears to  me  that  this  is  a  joint  and  several  liability. 

With  regard  to  the  actual  legal  question,  I  say  it  is  not 
necessary  to  decide.  Were  it  necessary,  I  should  say  I  can 
find  notning  in  this  agreement  to  make  it  joint ;  but  it  is  as 
well  to  consider  one  or  two  of  the  authorities  which  have 
been  cited  for  the  respondents,  and  which,  it  is  said,  show 
where  you  take  a  security  for  the  payment  of  a  partnership 
liability,  and  that  security  is  in  form  a  joint  one,  that  it  de- 
stroys the  several  liability  which  exists  in  equity. 

It  is  very  difficult  to  say  exactly  how  the  doctrine  came 
into  our  law.  I  see  that  Sir  William  Grant,  in  the  case  of 
Deoaynes  v.  Nohle^  SleecKs  Oase  ('),  assumes  it  came  into 
our  law  from  the  law-merchant,  and  if  so,  it  would  be  con- 
fined to  the  case  of  a  mercantile  partnership.  He  says  (') : 
*'It  may  be  proper,  however,  to  observe  that  the  common 
law,  though  it  professes  to  adopt  the  lex  mercatoiHa^  hsjs 
not  adopted  it  tnroughout  in  what  relates  to  partnership  in 
trade."  Then  he  goes  on  to  say:  "whereas  I  apprehend, 
by  the  general  mercantile  law,  a  partnership  contract  is 
several  as  well  as  joint."  I  am  not  going  to  say  tliis  court 
has  extended  that  doctrine  to  all  partnerships.  It  is  not 
necessary  to  decide  that  now.     But  the  law,  as  laid  down 

(»)  1  Mer.,  539.  ('^)  1  Mer.',  564. 
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by  Sir  William  Grant,  has  never  been  questioned  that  it 
certainly  extends  to  all  mercantile  partnerships.  There  all 
partnership  contracts  are  ^several  as  well  as  joint.  [574 
Such  a  contract  must  be  a  partnership  contract  entered  into 
by  mercantile  parties,  and  of  course  for  partnership  pur- 
poses, otherwise  it  would  not  be  a  partnership  contract. 

I  have  found  no  case  at  all  against  that  authority.  In 
Sumner  v.  Powell  (*),  which  was  decided  by  the  same  judge 
and  in  the  same  year  as  Sleech's  Case  Q,  there  was  a  mer- 
cantile partnership.  The  new  partner  who  was  taken  in  by 
the  surviving  partners  agreed  to  indemnify  the  executors  of 
the  deceased  partner  from  a  breach  of  trust  committed  by 
the  old  firm,  but  at  the  same  time  the  whole  of  the  share  of 
the  deceased  partner  was  paid  out  to  the  legal  personal 
representative.  That  is  very  material ;  for  it  follows  that, 
independently  of  the  contract  itself,  there  was  no  liability 
on  the  part  of  the  surviving  partners  to  indemnify  the  estate 
of  the  deceased  partner.  jBut,  in  addition  to  paying  him 
the  whole  of  his  share  irrespective  of  the  breach  of  trust, 
as  to  which  they  would  have  been  entitled  to  contribution, 
they  also  agreed,  together  with  the  new  partner,  to  indem- 
nify his  estate  from  the  consequences  of  the  breach  of  trust. 
That,  therefore,  was  an  entirely  new  contract,  quite  irre- 
spective of  the  then  existing  liability ;  and,  as  the  covenant 
was  joint.  Sir  William  Grant  did  not  see  any  reason  for 
making  the  new  contract  wider  in  its  terms  than  it  pro- 
fessed to  be,  the  liability  being  merely  a  creation,  so  to  say, 
of  the  agreement  or  deed  itself.  But,  in  addition  to  that,  you 
Lave  this,  that  the  contract  with  the  new  partner  to  pay  the 
antecedent  liability  was  not  for  a  partnership  debt  at  all. 
It  was  not  a  partnership  debt  of  the  partnersnip,  in  which 
he  was  a  partner,  it  was  a  partnership  liability  of  the  old 
firm  in  which  he  was  not  a  partner ;  so  that  the  agreement, 
which  was  a  joint  agreement,  not  merely  by  the  surviving 
partners,  but  by  themselves  and  the  new  partner,  was  not 
an  agreement  by  partners  to  pay  a  partnership  liability.  It 
came  under  another  category.  That  Sir  William  Grant  so 
considered  it  is  plain  from  his  judgment.  He  says,  after 
referring  to  the  late  case  of  Devaynes  v.  Noble^  whicli  I  cited 
first  (') :  "  When  the  obligation  exists  only  by  virtue  of  the 
covenant,  its  extent  can  be  measured  only  by  the  words  in 
which  it  is  conceived.  A  partnership  *deDt  has  been  [575 
treated  in  equity  as  the  several  debt  of  each  partner,  though 
at  law  it  is  only  tb%  joint  debt  of  all.  But  there  all  have 
had  a  benefit  from  the  money  advanced  or  the  credit  given, 

(>)  2  Mer.,  30.  («)  1  Mer.,  539.  (»)  2  Mer.,  36,  87. 
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and  the  obligation  to  pay  exists  independently  of  any  in- 
strument by  which  the  debt  may  have  been  secured.  So 
where  a  joint  bond  has,  in  equity,  been  considered  as  seve- 
ral, there  has  been  a  credit  previously  given  to  the  different 
persons  who  have  entered  into  the  obligation" — referring  to 
bishop  V.  Church  (*),  and  that  class  of  cases.  He  evidently 
there  does  not  consider  the  fact  of  the  bond  being  at  a  f  ature 
day  would  make  any  difference  at  all.  ^^  But  in  this  case 
the  covenant  is  purely  matter  of  arbitrary  convention  grow- 
ing out  of  no  antecedent  liability  in  all  or  anv  of  the  cove- 
nantors to  do  what  they  have  thereby  undertaken.  Instead 
of  winding  up  the  partnership  concern,  and  dividing  what 
might  remain  after  satisfying  all  claims  upon  it,  the  parties 
make  an  arrangement  by  which  Mr.  Sumner  was  imme- 
diately to  receive  what  was  estimated  to  be  his  testator's 
share  of  the  joint  estate,  he  releasing  to  the  other  partners 
all  interest  in  the  residue.  Why  was  Mr.  Sumner  s  share 
of  the  partnership  estate  to  remain  unaffected  by  any 
claims  by  which  that  estate  mi^ht  afterwards  be  dimimshed! 
There  was  no  equity  that  entitled  him  to  demand  from  the 
other  partners  an  engagement  to  that  effect.  But  they  are 
contented  to  give  him  a  covenant  of  indemnity.  As  it  is 
only  a  joint  covenant  that  is  given,  how  can  I  say  that  it  is 
anything  more  than  a  joint  covenant  that  was  meant  to  be 
given  ?"  He  does  not  deal  with  the  other  point,  which  was 
not  argued  -before  him,  and  say  whether  the  covenant  was 
such  as  to  make  it  a  new  agreement  by  the  new  partner. 
The  answer  would  have  been,  that  is  not  a  partnersnip  con- 
tract for  something  the  partnership  has  received,  for  the 
new  partnership  had  never  received  anything.  It  was  an 
indemnity  against  a  liabUity  as  to  which  the  old  partners 
had  actually  paid  out  the  snare  to  the  executors  of  the  de- 
ceased partner.  It  was  giving  him  something  over  and 
above  that  to  which  he  by  law,  or  rather  equity,  was  entitled. 

It  appears  to  me,  therefore,  that  the  case  does  not  cover 
the  present,  or  rather,  when  rightly  considered,  it  is  a  de- 
676]  cision  the  *other  way,  because  the  ground  of  distinc- 
tion being  that  the  partners  were  properly  liable  to  pay  what 
they  covenanted  to  pay,  it  shows  that  Sir  William  Grant 
thought  that,  had  they  previously  been  liable,  the  mere  fact 
of  giving  further  time  or  ascertaining  the  amount  at  once 
would  not  have  altered  the  nature  of  the  agreement. 

The  other  case  referred  to  is  one  much  more  difficult  to 
deal  with,  the  case  of  Wilmer  v.  Currey  (').  In  the  first 
place  it  is  to  be  noticed  that  there  the  partners  were  not 

(')  2  Ves.  Sen.,  100,  371.  (*)  2  De  G.  <fe  Sni.,  347. 
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mercantile  partners.  I  cannot  say  whether  that  did  or  did 
not  influence  the  judge  in  the  decision  to  which  he  came ; 
but  it  is  a  noticeable  fact  that  they  were  attorneys.  The 
next  think  is,  there  was  not  at  that  time  any  pre-existing 
obligation.  It  was  an  existing  partnership.  One  partner 
retired  and  sold  his  share  to  the  other  two  partners  for  a 
sum  of  money.  They  owed  him  nothing,  there  was  no  pre- 
existing debt,  nor  was  there  any  existing  liability.  He  sold 
them  his  share  for  a  sum  of  £3,222  16^.  6d.  ^'to  be  paid  and 
secured  in  such  manner  as  is  hereinafter  expressed ;'  and  the 
expression  was  a  joint  covenant.  It  was  not,  therefore,  for 
money,  but  for  money  to  be  paid  and  secured  in  the  man- 
ner therein  expressed.  In  fact,  he  sold  it  for  a  joint  cove- 
nant, and  that  was  the  contract ;  and  it  was  held,  as  he  sold 
it  for  a  joint  covenant,  he  got  a  joint  covenant,  and  nothing 
more.  The  only  point  that  appears  to  me  to  have  been 
arguable  in  favor  of  the  plaintiff  on  those  pleadings  was 
that  the  joint  covenant  was  a  covenant  by  jyartners  in  a  con- 
tinuing partnership  who  were  to  take  over  the  share  of  the 
assets,  and  in  that  way  it  would  have  been  a  contract  by 
partners,  that  is,  a  partnership  contract  for  value  received 
by  the  partnership,  and  within,  therefore,  the  general  propo- 
sition laid  down  in  SleecKs  Case  (').  I  do  not,  however,  hnd 
that  point  argued  by  counsel :  nor  is  it  discussed  in  the 
judgment.  I  cannot,  therefore,  hold  this  to  be  a  decision 
that  the  second  point  was  not  a  good  one,  because  it  is  not 
noticed  either  in  argument  or  judgment ;  and  it  appears  to 
me  that  if  this  had  men  a  mercantile  partnership,  the  hand- 
ing over  the  assets  to  a  new  firm  in  consideration  of  a  cove- 
nant by  the  firm  might  have  been  held  to  *create  that  [577 
kind  of  partnership  contract  for  value  received  by  the  part- 
nership which  womd  have  created  a  joint  and  several  liabil- 
ity. AH  I  can  say  is,  that  Wilmer  v.  Currey  (■)  does  not 
decide  the  point.  It  may  well  be  that  the  Vice-Chancellor, 
and  the  counsel  also,  thought  the  rule  did  not  apply  to  a 
partnership  between  attorneys,  and  therefore  did  not  argue 
the  point ;  but  certainly  it  is  no  decision. 

The  only  other  case  referred  to  is  a  very  curious  case  of 
Clarke  v.  Bickers  ("),  in  which  the  Vice-Chancellor  Shadwell 
held  the  covenant  of  two  pawnbrokers  contained  in  a  lease 
to  them  was  a  joint  covenant.  He  said  that  the  lessors,  al- 
though they  lease  to  the  pawnbrokers,  although  they 
describe  them  as  partners,  choose  to  take  a  joint  covenant, 
not  a  joint  and  several  covenant.     He  did  not  seem  to  con- 

0)  1  Mer.,  639.  («)  2  De  C5.  <k  Sm.,  347.  (»)  14  Sim.,  639. 
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aider  it  was  a  partnership  contract.  Whether  that  was  so 
or  was  not,  I  do  not  know,  but  the  decision  was  that  it  was 
not.  The  case  is  very  short,  and  it  does  not  at  all  militate 
against  the  view  which  I  entertain.  Therefore  the  general 
rule  remains,  that  a  partnership  contract  for  value  given  to 
the  partnership,  being  a  mercantile  partnership,  is  joint  as 
well  as  several. 

Now,  how  would  that  apply  to  the  second  part  of  this 
case.  Supposing  that  the  first  set  of  considerations  were 
out  of  the  way  on  which  I  have  already  decided  in  favor  of 
the  applicant,  and  supposing  it  were  a  new  agreement,  as  it 
has  been  argued  before  me,  what  does  the  agreement  amount 
to  ?  It  is  an  agreement  by  three  persons  who  are  to  continue 
to  carry  on  a  partnership  business  of  a  mercantile  character 
that  in  consideration  oi  a  sum  of  capital  or  share  of  the 
assets  handed  over  to  them  they  will  pay  a  sum  of  money. 
Even  supposing  those  words  made  it  joint  at  law,  still,  on 
the  general  principle  as  laid  down  by  Sir  William  Grant,  it 
would  be  joint  and  several  in  equity,  it  being  a  mercantile 
contract  for  value  given  by  the  firm  to  pay  a  sum  of  money. 
Were  it  a  new  contract  instead  of  being  a  mere  modification 
of  the  old  contract,  it  appears  to  me  it  would  come  within 
the  general  line  of  cases  that  every  mercantile  contract  for 
value  given  by  the  firm  is  in  equity  joint  and  several, 
although  in  form  it  may  be  joint  at  law.  That  accounts  for 
578]  the  cases  as  to  bonds  and  promissory  notes  and  *bills 
of  exchange,  in  which,  in  equity,  a  creditor  has  been  al- 
lowed to  sue.  So  that  even  in  that  view  I  think  the  claimant 
ought  to  succeed. 

But  then  it  has  been  said  that  there  are  words  of  express 
contract  in  this  agreement  which  destroy  the  liability  which 
previously  existed,  and  which  would  prevent  the  liability 
arising  as  regards  several  liability  if  it  were  a  new  contract 
Now  he  who  asserts  that  the  legal  liability  has  been  released 
or  destroyed  must  show  it  plainly.  As  regards  the  old  lia- 
bility, it  appears  to  me  that  the  whole  tenor  of  this  instru- 
ment is  agamst  this  construction,  that  the  object  is  not  to 
destroy  it  but  to  secure  it,  at  the  same  time  to  give  time  to 
the  persons  liable  to  pay.  The  recital  is  that  it  will  be  im- 
practicable or  highly  detrimental  to  the  others  to  repay  or 
advance  from  the  business  immediately  after  the  retirement. 
Then  the  agreement  is  that  they  would  not  be  compellable 
to  repay  immediately,  but  the  clear  balance  was  to  be  paid 
at  certain  intervals.  The  ''immediately"  contrasts  with 
the  intervals  and  the  time  for  payment  of  the  instalments, 
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and,  so  far,  therefore  from  intending  to  release  the  liability, 
as  I  said  before,  it  appears  to  me  the  whole  tenor  of  the 
instrument  is  simply  to  defer  it  as  regards  the  time  of  pay- 
ment, and  to  regulate  it  as  regards  the  mode  of  ascertain- 
ment. I  think,  therefore,  there  are  no  words  at  all  to  help 
the  respondents.    But  it  is  said  that  the  words  are  "to  be 

Eaid  by  the  continuing  or  surviving  partners  out  of  their 
nsiness,"  and  that  that  means  that  he  is  to  look  to  the 
business  carried  on  from  time  to  time  by  the  partners.  But 
the  word  "business"  there  is  evidently  the  capital.  It  is 
that  "in  such  a  case  they  shall  not  be  compellable  to  pay 
his  or  their  share  in  the  partnership  business  immediately." 
Now  "his  share  in  the  partnership  business,"  the  man  being 
dead,  must  be  the  share  to  which  he  is  entitled  of  the  assets 
of  the  business,  because  being  dead  he  has  no  share  in  the 
continuing  business  which  is  carried  on  by  another  partner- 
ship. Then  it  proceeds:  "but  the  clear  balance  shall  be 
repaid  out  of  the  business."  Surely  it  would  be  a  strange 
construction  to  read  this  as  meaning  that  the  interest  of  the 
deceased  partner  in  the  business  (that  is,  his  share  of  the 
3>artnership  assets)  is  to  be  paid  out  of  the  business  from 
time  to  *time  to  be  carried  on  by  any  number  of  sue-  [579 
cessive  partnerships,  and  to  leave  him,  or  rather  his  estate, 
looking,  not  to  the  partnership  assets,  to  a  share  of  which 
he  was  entitled  when  he  died,  but  to  the  chance  of  the  thing 
being  carried  on  for  thirty  years  by  successive  partners  of 
whom  he  knew  nothing.  This  would  be  a  very  strange  con- 
struction, and  it  appears  to  me  it  is  not  the  natural  or  the 
proper  construction.  Th^  words  do  not,  as  I  think,  mean 
that  the  payment  is  to  be  restricted  to  the  business  from 
time  to  time  carried  on  by  the  partners  for  the  time  being, 
quite  iri'espective  of  how  many  die,  or  of  what  sums  are 
drawn  out  of  the  capital ;  but  as  I  said  before,  those  who 
say  that  liabilitjr  is  released  are  bound  to  show  it  by  clear 
evidence,  especially  when  the  consideration,  as  far  as  I  can 
see,  is  all  the  other  way.  The  consideration  is  the  giving 
of  time  to  the  partners  for  their  convenience,  not  giving  any- 
thing to  the  person  whose  executors  are  supposed  to  release 
the  fiability.  Of  course  there  is  an  observation  to  be  made 
in  answer  to  that,  which  I  had  not  forgotten,  that  it  is  mu- 
tual, and  therefore  every  one  might  expect  to  get  a  chance 
of  th^  same  benc^fit.  But  that  does  not  make  tlie  construc- 
tion contended  for  more  probable,  and  I  think  that  it  is  not 
the  true  construction  of  the  instrument. 

As,  therefore,  there  is  no  term  in  this  agreement  which 
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overroles  the  antecedent  liability,  or  says  that  the  new  lia- 
bility, if  it  were  a  new  liability,  is  to  be  restricted  in  the 
way  I  have  mentioned,  I  hold  it  to  be  a  several  obligation 
on  the  surviving  partners. 

Solicitors :  Mr.  JR.  Smith;  Messrs.  Walker  &  Battiscombe  ; 
Mr.  O.  H.  K.  Fisher;  Mr.  William  Sturt. 


See  4  Eng.  Rep.,  928  note  ;  10  Eng. 
Rep.,  fjM  note ;  Matter  of  Dixon,  11 
Eng.  Hep.,  513,  520  note,  affirmed  1 
Appeal  Cas.,  195,  ante,  p.  70  ;  Vyse  v. 
Foster,  11  Eng.  Bep.,  1 ;  Owen«.  Dela- 
mer,  5  Eng.  Rep.,  765. 

The  representative  of  a  deceased 
party  may  sell  the  good-will  of  the  de- 
cedent in  a  business  as  assets  and  must 
account  therefor,  though  it  seems  the 
representative  cannot  be  compelled  to 
do  so  :  Christie  v.  Clark,  16  Upper  Can. 
Com.  PI.,  544;  Same  parties,  27  U.  C. 
Q.  B.,  21 ;  Cameron  «.  Francisco,  26 
Ohio  St.  R.,  190. 

Executors  finding  it  to  be  beneficial 
to  the  estate  of  a  deceased  partner  to 
pay  the  surviving  partner  a  certain 
sum  for  his  interest  in  the  partnership 
effects  and  themselves  to  wind  up  the 
partnership  ;  the  executors  became  per- 
sonally liable  to  the  survivor  for  such 
sum  and  wound  up  the  partnership, 
and  applied  the  proceeds  in  liquidation 
of  the  testator's  debts.  This  arrange- 
ment was  found  by  the  master,  on  ref- 
erence, to  be  beneficial  to  the  testator's 
estate.  The  executors  were  held  to  be 
entitled  to  a  first  charge  on  the  pro- 
ceeds of  the  estate  for  the  moneys  so 
paid  by  them  to  the  surviving  partner, 
and  for  what  they  still  owed  him  on 
their  personal  obligation  :  Harrison  v. 
Patterson,  11  Grant's  (U.C.)Chy.,  105. 

A  court  of  equity  has  jurisdiction  in 
an  administration  suit  to  direct  a  trade 
or  business  in  which  minors  are  inter- 
ested to  be  continued,  and  will  so  di- 
rect if  it  be  clearly  for  their  benefit  : 
Perry  v.  Perry,  Irish  L.  R.,  3  Eq.,  452. 
•  A  testator's  direction  to  his  executors 
to  continue  to  carry  on  business  with 
his  surviving  partners,  does  not  au- 
thorize the  executors  to  embark  any 
new  capital  in  the  business,  and  only 
his  capital  in  at  his  death  can  be 
reached  by  creditors  :  Smith  v.  Smith, 
13  Grant's  U.C.)  Cliy.,  81  ;  McNellie  v. 
Acton,  4  l.)e  Gex.  Macnaghten  &  Gordon, 
744;    Pitkin   v.  Pitkin,   7  Conn.,  307. 


Though  the  testator  may  by  apt  aod 
appropriate  language  empower  his 
executors  to  embark  other  assets  there- 
in :  Burwell  o.  Mandeville,  2  How. 
U.  S.,  560. 

If  the  executor  continues  the  dece- 
dent's share  in  the  buaness  he  is  Uable 
personally,  and  not  in  his  representa- 
tive capacity,  for  the  debts  of  the  com- 
pany :  Alsop  r>.  Mather,  8  Conn.,  584. 

A  trader  bequeathed  to  his  nephew 
T.  the  house  and  concerns  in  which  fae 
carried  on  his  business,  together  with 
the  stock,  etc.,  sublect  to  his  legacies 
and  the  annuity  to  his  wife,  the  anna- 
ity  to  be  paid  to  her  by  T.  out  of  the 
profits  of  the  business  *'  to  be  carried 
on  by  T."  in  the  testator's  house  ;  and 
in  case  T.  should  *'  at  any  time  wish  to 
discontinue  carrying  "  on  the  business, 
the  testator  directed  that  his  said  wife 
should  be  pid  £1,000  in  full  for  all 
claims,  and  that  her  annuity  should 
thenceforth  cease.  He  bequeathed  sev- 
eral legacies  and  appointed  T.  his  ex- 
ecutor and  residuary  legatee.  T.  con- 
tinued to  carry  on  the  testator's  trade 
and  became  bankrupt :  Held,  that  the 
will  contained  such  a  direction  to  carry 
on  the  business  as  would,  on  T.  's  bank- 
ruptcy, peril  the  trade  assets  existing, 
at  the  testator's  death,  to  the  prejudice 
of  the  le^tees  :  Hall  f>,  Fennell,  Irish 
L.  R.,  9  Eq.,  615,  reversing  Id.,  406. 

After  the  death  of  a  partner  two  of 
his  administrators  sold  the  interest  of 
the  decedent  in  the  firm  at  private  ade 
to  a  surviving  partner,  who  was  ahao 
an  administrator,  at  less  than  the 
value.  Held,  that  the  sale  was  void- 
able at  the  election  of  any  party  in  in- 
terest, and  all  the  administrators  were 
chargeable  with  the  actual  value. 
That  the  administrators  acted  in  good 
faith  and  under  the  advice  of  ogunsel, 
would  not  justify  the  transaction  :  Gil- 
bert's Appeal.  78  Penn.  St.  R.,  266. 

Where  the  surviving  partner  is 
charged,  in  favor  of  the  representatives 
of  a  deceased  partner,  with  interest  or 
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profits,  a  Teaaonable  allowftnoe  may  be    St.   B.,  190;    Sohenkl   o.   Dana,   118 
deducted  from  such  profits  as  a  com-    Mass.,  286. 

pensation  to  the  sorfivor  for  his  ser-        And  such  allowance  should  be  lib- 
vices :  GBmeron  v.  Frandseo,  3fi  Ohio    eral :  Thompson  v.  Freeman,  15  Grant's 

(U.C.)  Chy.,  884. 


[Law  Reports,  20  Equity  Cases,  599.] 
V.C.M.,  July  14,  1876. 

♦Thornton  v.  Thornton.        [599 

[1876    T.     22.] 
Afpaintmenl — Speddl  Poioert — Oeneral  Words — Reddendo  singula  singvlis. 

A  testator  gave  his  estate  by  will  to  trustees  in  the  following  words :    '*  I  give,  , 
devise,  and  b^ueath  all  my  property  over  which  I  have  any  disposing  power."    The 
trusts  of  the  ivill  were  for  his  wife  for  life  for  her  separate  use,  and  uter  her  death 
for  all  his  children  who  should  attain  twenty-one  in  equal  shares,  and  upon  failure 
of  children  for  the  brothers  and  dsters  of  his  wife ; 

i7eU,  that  the  will  must  be  read  reddendo  singula  eingidis,  and  operated  as  an 
appointment  under  two  special  powers,  dUe  of  which  was  a  power  to  appoint  among 
his  children  subject  to  a  nfe  interest  in  his  wife  during  widowhood  ;  and  the  other 
was  a  power  to  ^>point  a  life  interest  to  his  wife  in  a  fund  which,  subject  to  such 
power,  was  held  on  trust  for  his  children  at  twenty-one  in  equal  shares. 

Special  case.  By  a  family  settlement  of  the  18tli  of  Oc- 
tober, 1870,  and  made  between  Thomas  Thornton  the  elder  of 
the  first  part,  Thomas  Thornton  the  yonnger  of  the  second 
part,  and  certain  trustees  of  the  third  part,  it  was  declared  that 
the  trustees  should  hold  a  sum  of  £10,000  Reduced  3  per 
Cent.  Annuities,  which  was  recited  to  have  been  transferred 
into  their  names,  upon  trusts  therein  mentioned  as  to  invest- 
ment and  the  settlement  proceeded  as  follows :  "  And  shall 
pay  the  dividends,  interest,  and  income  of  the  said  bank 
annuities,  and  of  the  moneys,  stocks,  funds,  and  securities 
into  or  for  which  the  same  or  any  part  thereof  may  be  con- 
verted or  transposed  by  monthly  instalments  or  payments 
Tinto  the  said  Thomas  Thornton  the  younger  during  his  life 
for  his  own  use,  and  so  that  he  shall  have  no  power  to  anti- 
cipate the  growing  ])ayments  thereof,  and  his  receipt  alone  to 
be  a  good  and  sumcient  discharge  to  the  said  trustees  or  trus- 
tee, or  until  the  said  Thomas  Thornton  the  younger  shall  be- 
come bankrupt  or  take  the  benefit  of  the  act  for  the  relief  of 
insolvent  debtors ;  and  after  his  death,  or  in  the  events  afore- 
said, in  case  he  shall  leave  a  widow  him  surviving,  upon  trust 
to  pay  the  said  dividends,  interest,  and  annual  income  unto 
such  widow  during  her  life,  or  until  she  shall  marry  again, 
*for  her  sole  and  separate  use,  so  that  her  receipts  alone  [600 
shall  be  good  discbarges  for  the  same  ;  and  that  she  shall 
not  have  power  to  deprive  herself  of  the  benefit  thereof  by 


510  EQUITY  CASES.  [L.  R. 

1876  Thornton  v.  Thornton.  V.C.M. 

sale,  mortgage,  charge,  or  otherwise,  in  the  way  of  antici;>a- 
tion ;  and  from  and  after  the  decease  or  second  marriage 
of  such  widow,  or  the  bankruptcy  or  insolvency  of  the  said 
Thomas  Thornton  the  younger,  the  said  trustees  or  trustee 
shall  stand  possessed  of  the  said  bank  annuities  or  trust 
fund,  and  the  dividends,  interest,  and  annual  income  thereof, 
in  trust  for  all  or  such  one  or  more  exclusively  of  the  other  or 
others  of  the  issue  of  the  said  Thomas  Thornton  the  jounger 
to  be  born  during  his  life  or  within  due  time  after  his  death, 
at  such  age  or  time  or  res^ctive  ages  or  times,  if  more  than 
one,  in  such  shares  and  with  such  future  and  executory  or 
other  trusts  for  the  benefit  of  the  said  issue,  or  some  or  one  of 
them,  and  with  such  provisions  for  their  respective  main- 
tenance, education,  or  advancement,  at  the  discretion  of  the 
said  trustees  or  trustee  for  the  time  being,  and  upon  such 
conditions,  with  such  restrictions,  and  in  such  manner  as 
the  said  Thomas  Thornton  the  younger  shall  by  will  or 
codicil  appoint ;  and  in  default  of  such  appointment,  and 
so  far  as  no  such  appointment  shall  extend,  in  trust  for  all 
the  children  or  anv  the  child  of  the  said  Thomas  Thornton 
the  younger  who  being  sons  or  a  son  shall  attain  the  age  of 
twenty-one  years,  or  being  daughters  or  a  daughter  shall 
attain  that  age  or  marry  under  that  age,  if  more  than  one 
in  equal  shares." 

Thomas  Thornton  the  elder,  by  his  will,  dated  the  14th  of 
July,  1865,  made  certain  dispositions  not  necessary  to  be 
stated,  and  by  a  codicil  to  his  will  dated  the  5th  of  October, 
1868,  he  provided  as  follows :  '*  I  hereby  revoke  the  before- 
mentioned  devises  and  bequests  and  all  others  contained  in 
my  said  will  (if  any)  in  favor  of  my  said  sons  William  West 
Thornton  and  Thomas  Thornton,  and  in  lieu  thereof  I  give 
and  bequeath  unto  the  trustees  or  trustee  for  the  time  being 
of  my  said  will  two  several  sums  of  £20,000  £3  per  Cent.  Con- 
solidated bank  Annuities,  upon  trust  from  time  to  time  to 
pay  the  interest,  dividends,  and  annual  income  of  one  such 
sum  of  £20,000  to  each  of  my  said  sons  William  West  Thorn- 
ton and  Thomas  Thornton  during  his  life,  or  until  he  shall 
601]  execute  any  charge,  incumbrance,  or  alienation  *  thereof 
or  any  part  thereof,  or  the  same  or  any  part  thereof  shall  be 
or  become  assigned  or  charged  or  assignable  or  chargeable, 
or  but  for  this  clause  would  be  or  become  assignable  or 
chargeable  by  operation  of  law,  and  after  his  decease,  or  any 
such  charge,  incumbrance,  alienation,  or  assignment,  upon 
trust  for  such  of  his  children  as  shall  attain  the  age  of  twen- 
ty-one years,  and  if  more  than  one,  in  equal  shares  as  ten- 
ants in  common ;  and  in  case  he  shall  have  no  child  who  shall 
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live  to  attain  a  vested  interest  under  the  trusts  aforesaid, 
upon  trust  for  the  person  or  persons  who,  under  the  Stat- 
utes of  Distribution,  would  have  been  entitled  to  his  per- 
sonal estate  if  he  had  died  a  bachelor  and  intestate,  and  if 
more  than  one,  in  like  shares.  And  I  declare  that,  notwith- 
standing anything  herein  contained,  it  shall  be  lawful  for 
each  of  my  said  sons  who  shall  leave  a  widow  surviving 
him,  by  his  last  will  and  testament,  or  any  codicil,  to  be- 
queath or  appoint  the  dividends  or  income  of  the  said  trust 
moneys  hereinbefore  bequeathed  in  trust  for  him,  or  any 
part  thereof,  to  her  or  for  her  benefit  for  the  whole  or  any 
part  of  her  life." 

Thomas  Thornton  the  elder  died  on  the  7th  of  November, 
1870,  and  his  executors  set  apart  the  £20,000  legacy  be- 
queathed for  the  benefit  of  Thomas  Thornton  the  younger. 

Thomas  Thornton  the  younger,  in  April,  1873,  presented 
a  petition  for  liquidation  of  his  affairs  m  bankruptcy,  iind 
thereupon  the  trustees  of  the  settlement  and  will  ceased  to 
pay  him  the  income  of  the  trust  funds.  He  died  on  the 
13th  of  November,  1874,  having  made  his  will,  which  was 
dated  the  11th  of  October,  1871,  and  was  as  follows : 

"  I,  Thomas  Thornton,  of  Sutherlands,  Warmington,  in 
the  county  of  Sussex,  gentleman,  do  declare  this  to  be  my 
last  will  and  testament.  I  give,  devise  and  bequeath  all  my 
property  over  which  I  have  any  disposing  power  at  my  de- 
cease unto  my  wife  Helen  Maria  Thornton,  and  Samuel 
Thomas  Frieggle  and  Henry  Cheswick  Frieggle,  both  of 
Croydon,  in  the  county  of  Surrey,  gentlemen,  their  heirs, 
executors  and  administrators,  upon  trust  to  hold  my  said 
property  and  pay  the  annual  income  thereof  to  my  said 
wife  for  and  during  her  life  for  her  own  sole  and  separate 
use  independent  of  amy  future  husband,  and  after  her  de- 
cease upon  trust  for  all  my  children,  or  any  my  child  who 
shall  live  to  attain  the  *age  of  twenty-one  years,  in  [602 
equal  shares,  and  if  only  one  such  child  shall  live  to  attain 
that  age,  then  the  whole  to  such  my  child,  and  on  failure  of 
such  child  living  to  attain  the  said  age,  then  the  said  trus- 
tees or  trustee  for  the  time  being  of  this  niy  will  shall  hold 
the  said  property  and  the'annual  income  thereof  upon  trust 
for  the  brothers  and  sisters  of  my  said  wife  in  equal  shares 
and  proportions. '  * 

The  special  case  was  filed  by  Helen  Maria  Thornton,  the 
widow  of  Thomas  Thornton  the  younger,  against  the  chil- 
dren, and  asked  the  opinion  of  tne  court  as  to  whether  the 
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will  of  Thomas  Thornton  the  younffer  operated  as  an  ap- 
pointment of  either  or  both  the  funds. 

Mr.  JBveriti^  for  the  plaintiff:  This  case  falls*  within  the 
rule  laid  down  in  In  re  Teape^s  Trusts  (*),  where,  although 
the  words  of  the  appointment  conferred  a  larger  estate  than 
was  warranted  by  the  power,  the  power  was  held  to  be  well 
exercised  so  far  as  the  provisions  of  the  appointment  were 
consistent  with  it.«  That  case  only  followed  the  previous 
decision  in  terrier  v.  Jay  ("),  where  there  was  a  direction 
for  payment  of  debts,  and  a  special  ;)ower  which  did  not 
allow  of  that  provision  was  held  to  be  exercised  by  apply- 
ing the  principle  of  reddendo  singvla  singtdis,  and  aSfow- 
ing  the  debts  to  be  paid  out  of  the  portion  of  the  testators 
property  liable  to  pay  them. 

Mr.  (Jlasse,  Q.C.,  and  Mr.  Stocky  for  the  children :  In  re 
Teape's  Trusts  was  a  case  of  a  simple  excess  in  the  extent  of 
the  interest  purported  to  be  granted  by  the  apx)ointment 
over  that  of  the  power.  So  in  Ferrier  v.  Jay^  oy  treating 
the  words  directing  the  payment  of  debts  as  applicable  only 
to  the  part  of  the  estate  which  could  be  so  dealt  with,  the 
difficulty  was  obviated.  So  also  in  Oowx  v.  Foster  (').  Here 
there  is  a  twofold  difficulty,  the  appointment  being  con- 
sistent with  neither  power.  The  provisions  of  the  will  are 
not  sufficiently  applicable  to  either  power  to  afford  evidence 
of  an  intention  to  exercise  it. 

603]  *SiR  R.  Malins,  V.C,  after  stating  the  facts,  con- 
tinued: Under  the  settlement  the  plaintiff  takes  a  life 
interest  during  widowhood,  independently  of  any  appoint- 
ment. Under  the  will  of  Thomas  Thornton  the  elder  she 
only  takes  an  interest  if  her  husband  gives  it  to  her.  Simi- 
larly, under  the  settlement  there  is  a  power  to  appoint 
amongst  children,  while  under  the  yill  there  is  no  such 
power. 

Now  the  questions  are,  whether  the  will  of  Thomas 
Thornton  the. younger  operates  as  an  appointment,  first, 
under  the  will,  and  secondly,  under  the  settlement.  I  must 
attribute  to  him  knowledge  of  the  settlement,  and  of  his 
father's  will.  I  must  also  attribute  to  him  the  intention  of 
so  arranging  his  property  that  it  should  go  to  his  wife  for 
life  and  then  to  the  children.  I  must  also  assume  that  he 
had  a  competent  knowledge  of  the  law.  Now  he  describes 
the  projjerty  he  intends  to  deal  with  as  ''all  my  property 
over  which  I  have  anjr  disposing  power."  Those  words  are 
extensive  enough  to  include  property  over  which  he  had  a 

(>)  Law  Rep.,  16  Eq,  442.  (»)  1  J.  A  H.,  80. 

(«)  Law  Rep.,  10  Eq.,  550. 


YoL  XX.]  EQUITY  CASES.  513 

V.C.M.  Thornton  v.  Thornton.  1875 

special  power  of  appointment,  but  as  he  had  made  a  dispo- 
sition not  consistent  with  either  of  his  powers,  the  question 
again  arises  which  I  had  before*  me  in  Ferrier  v.  Jay  ('), 
and  which  was  also  considered  by  Lord  Hatherley  when 
Vice-Chancellor  in  Cowx  v.  Foster  Q,  and  by  Lord  Selbome, 
sitting  for  the  Master  of  the  Rolls,  in  In  re  Teap^s 
Trusts  O. 

The  result  of  these  cases  is,  that  the  will  operates  as  an 
exercise  of  a  special  power  if  it  embraces  all  tne  objects  of 
the  power.  Li  In  re  Teape^s  Trusts^  where  a  wife  would 
take  no  interest  except  under  an  exercise  of  a  special  power 
of  appointment,  the  power  was  held  to  be  well  exercised  by 
general  words,  though  the  words  of  appointment  were 
rather  more  extensive  than  was  consistent  with  the  power. 
In  Ferrier  v.  Jay  I  had  also  decided  that  an  appointment 
in  general  words  would  extend  to  a  special  power,  where 
the  appointment  was  in  favor  of  the  objects  of  the  power, 
though  there  were  provisions  inapplicable  to  it. 

The  difficulty  I  had  to  contend  with  in  Ferrier  v.  Jay 
arose  by  reason  of  the  testator  in  the  first  instance  charging 
his  property  with  the  payment  of  his  debts ;  but  applying 
the  rule  of  reddendo  ^singula  singulis^  I  attributed  [604 
the  charge  of  debts  to  the  property  which  could  be  so 
charged,  leaving  the  appointed  property  to  go  according  to 
the  appointment.  Mr.  Ulasse  argued  that  the  words  in  the 
will  did  not  indicate  an  intention  to  exercise  the  special 
power.  But  when  the  testator  speaks  of  all  the  property 
over  which  he  has  any  disposing  jwwer,  I  think  he  does 
show  an  intention  to  exercise  a  special  power.  It  is  true 
that  there  is  also  the  ^ft  over  to  collateral  relations.  But 
applying  the  same  principle  of  reddendo  singula  singulis^ 
that  part  of  the  will  may  be  held  applicable  to  property 
which  he  could  so  dispose  of.  Therefore,  on  the  authority 
of  all  the  three  cases  of  Cowx  v.  Foster  ("),  Ferrier  v.  Jay  (■) 
and  In  re  Teap^s  Trv^ts(^\  I  am  of  opinion  that  there  is 
nothing  in  the  will  to  prevent  it  from  being  an  exercise  of 
the  power  in  the  former  will. 

With  regard  to  the  settlement  there  is  more  difficulty, 
because  a  life  interest  is  given  to  the  widow  till  re-marriage, 
and  the  husband  has  no  power  to  appoint  anything  to  her. 
What  he  has  is  a  power  to  distribute  the  fund  amongst  the 
children,  and  he  in  fact  leaves  the  fund  to  go  equally 
amongst  those  who  attain  twenty-one. 

But  he  says  that  he  gives  all  his  propertv  over  which  he 
has  any  disposing  power.     If  he  had  simply  directed  that 

0)  Law  Rep.,  10  Eq.,  650.         («)  1  J.  <fe  H.,  80.        (»)  Law  Rep.,  16  Eq.,  442. 

15  Eno.  Rep.  65 


514  EQUITY  CASES.  [L  R. 

1876  AddiBon's  Case.  V.C.B. 

it  should  go  to  the  phildren  at  twenty-one,  T  think  it  would 
have  been  clear  that  he  intended  to  execute  the  power ;  and 
on  the  whole  I  am  of  opiuion  that,  acting  on  the  rule  on 
which  Ferrier  v.  Jay  was  decided,  I  may  distribute  the 
provisions  of  the  will  amongst  the  funds  to  which  they  are 
applicable.  Applying  the  principle  I  have  mentioned  to 
this  case,  I  hold  that  he  has  exercised  the  power  under  his 
father's  will  to  appoint  a  life  interest  in  the  fund  bequeathed 
by  it  to  his  widow,  and  has  also  exercised  the  power  given 
by  the  settlement  to  appoint  amongst  his  children. 

On  these  grounds,  therefore,  I  hold  that  both  the  powers 
are  well  exercised. 

Solicitors :  Messrs.  Jones^  Arkcoll  &  Jones, 


[Law  Reports,  20  Equity  Cases,  620.] 
V.C.B.,  May  22,  27.  28,  29,  31 ;  June  2,  1876. 

620]   *^^  Te  Brampton  and  Longtown  Railway  Co. 

ADDISON'S  CASE. 

Companiu  Act,  1862,  «.  109 — Winding  up — Contract  of  Indemnity — AiOJufrity 

of  Agent 

Under  the  jurisdiction  to  adjust  the  rights  of  the  contributories  amons^t  them- 
selves given  by  the  Companies  Act,  1862,  s.  109,  Uie  court  will  not  under  the  wind- 
ing up  enforce  an  alleged  contract  by  the  promoters  to  indemnify  persons  signing 
the  subscription  contract  against  all  liability  in  respect  of  the  shares,  by  directing  a 
call  payable  primarily  by  the  promoters  only. 

The  authority  of  the  clerk  of  a  solicitor  engaged  in  getting  up  a  railway  company 
to  bind  the  company  by  a  representation  to  persons  signing  the  subscription  contract 
that  they  would  not  be  called  upon  to  pay  anything  unless  the  line  was  made  and 
opened,  discussed. 

Adjourned  summons  on  behalf  of  contributories  under 
the  winding  up  of  the  Brampton  and  Longtown  Railway 
Conrpany,  that  the  names  of  Messrs.  Shaw,  Nimmo,  and 
McNay,  be  placed  on  a  separate  list  of  contributories  for  the 
number  of  shares  appended  to  their  names  respectively  in 
the  list  of  contributories,  and  that  the  names  of  the  appli- 
cants be  also  placed  in  a  separate  list  of  contributories  for 
the  number  of  shares  appended  to  their  names  resj)ectively 
on  the  said  list ;  and  that  directions  might  be  given  for 
making  calls  on  the  contributories  in  the  first  of  such 
separate  lists  in  priority  to  those  whose  names  should  be 

S laced  on  the  second  of  the  separate  lists,  and  such  other 
irections  as  might  be  necessary  for  adjusting  amongst 
themselves  the  rights  of  the  contributories  whose  names 
should  be  placed  on  such  separate  lists. 
The  material  facts  are  stated  in   the  report  of  Shavfs 
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Claim  (*),  from  which  it  appears  that  the  Brampton  and 
Ix)ngtown  Railway  was  projected  before  1865,  and  actively 
promoted  by  Messrs.  Dodds  &  Hendry,  the  parliamentary- 
agents  ;  Nimmo  &  McNay,  the  engineers  ;  Shaw,  the  solici- 
tor ;  and  Boalton  &  Dodds,  railway  contractors.  Waugh 
and  other  owners  of  land  along  the  proposed  *line  con-  [621 
sented  to  allow  their  names  to  appear  as  provisional  direct- 
ors Tipon  receiving  from  Shaw,  Nimmo,  and  McNay,  a 
written  guarantee  against  liability  for  any  expenses  incurred 
prior  to  the  passing  of  the  act. 

During  the  jjrogress  of  the  bill  through  Parliament  it  was 
considered  desirable  to  obtain  signatures  to  the  subscription 
contract  as  evidence  pi  the  pecuniary  support  given  to  the 
undertaking  by  persons  residing  in  the  locality  throuffh 
which  the  line  was  intended  to  pass,  and  also  to  meet  the 
requisitions  of  Lord  Redesdale,  as  chairman  of  committees. 

Shaw,  who  was  the  solicitor  to  the  undertaking,  was 
actively  engaged  in  procuring  signatures  to  the  subscription 
contract,  and  represented  to  Waugh  that  the  contract,  if 
signed,  would  not  be  used  or  acted  on  unless  the  line  were 
made. .  On  the  faith  of  this  representation,  and  on  the  re- 
peated assurance  by  Norris  (a  clerk  of  Shaw's)  that  he 
(Waugh)  should  not  be  called  on  for  a  penny  unless  the 
line  was  made,  and  that  the  contract  was  only  for  the  pur- 
pose of  getting  the  bill  safely  passed,  Waugh  signed  the 
subscription  contract.  The  applicants  (Messrs.  Addison 
and  others)  who  had  signed  the  subscription  contract,  stated 
that  they  had  been  induced  to  do  so  by  representations  made 
to  them  by  Noms,  and  his  positive  assurance  that  they 
should  not  incur  any  liability,  or  "be  called  upon  to  pay 
one  penny  of  expenses"  unless  the  line  was  made  and 
opened,  or  unless  the  undertaking  was  carried  out.  The 
act  was  passed  in  1866,  but  it  being  found  impossible  to  pro- 
ceed with  the  undertaking  the  construction  of  the  line  was 
never  commenced,  and  the  undertaking  was  abandoned 
under  30  &  31  Vict.  c.  127.  In  December,  1869,  an  order 
was  made  under  32  &  33  Vict.  c.  114,  for  winding  up  the 
company  .N 

Claims  having  been  carried  in  under  the  winding  up  by 
Shaw  for  professional  services  (£858),  and  by  Nimmo  & 
McNay  for  engineering  work' (£1,000),  these  claims  were 
resisted  by  Waugh  and  the  other  persons  who  had  signed 
the  subscription  contract,  on  the  ground  that  they  had  been 
induced  to  sign  by  the  misrepresentations  and  assurances  of 
Shaw  and  Norris,  as  agents  of  Shaw,  Nimmo  and  McNay. 

(»)  Law  Rep.,  10  Oh.,  177. 
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The  claims  were  allowed  by  Vice-Chancellor  Bacon,  and 
on  the  11th  of  January,  1876,  the  Vice-Chancellor's  decision 
622]  was  affirmed  *by  the  Court  of  Appeal  ('),  their  Lord- 
ships being  of  opinion  that  the  engagement,  even  if  proved, 
was  an  engagement  to  indemnify  the  particular  sharenolders 
individually,  and  had  not  the  effect  of  exonerating  the  com- 
pany in  its  corporate  capacity.  In  dismissing  the  appeal 
the  following  words  were  added,  "But  this  order  is  to  be 
without  j)rejudice  to  any  claim  of  the  said  alleged  contribu- 
tories  which  they  may  oe  advised  to  make  on  tne  ground  of 
indemnity." 

The  names  of  Waugh  and  the  other  persons  who  had 
signed  the  subscription  contract  under  the  above  stated  cir- 
cumstances having  been  placed  on  the  list  of  contributories, 
the  above  summons  had  been  taken  out  and  was  now  ad- 
journed into  court. 

Mr.  Fry^  Q.C.,  and  Mr.  T.  L.  Wilkinson^  for  the  appli- 
cants :  A  contract  on  the  part  of  Shaw,  Nimmo  and  McNay, 
as  promoters,  to  indemnify  the  persons  whom  they  induced 
to  sign  the  subscription  contract  against  all  liability  in  the 
event  of  the  line  not  being  made  and  opened,  has  been 
clearly  established ;  and  the  court  will  give  effect  to  it  and 
adjust  the  equities  between  the  contributories  by  dividing 
the  indemniners  and  the  indemnified  into  two  classes,  and 
making  a  call  in  the  first  instance  upon  the  indemnifiers 
only,  and  not  upon  the  general  body  until  the  former  class 
has  been  exhausted :  Lindley  on  Partnership  (*);  Companies 
Act,  1862,  8.  109.  The  representations  shown  to  have  been 
made  by  Norris  were  made  by  Norris  acting  entirely  within 
the  scope  of  his  authority  as  agent  for  the  promoters,  for 
the  purpose  of  obtaining  signatures  to  the  subscription  con- 
tract :  and  having  been  held  out  to  the  persons  whose  signa- 
tures were  obtained  as  an  agent  having  competent  authority, 
his  principals,  the  promoters,  now  represented  by  the  com- 
pany, are  bound  hy  the  contracts  made  by  him  "  although, 
m  fact,  he  has  m  the  particular  instance  exceeded  or 
violated  his  instructions,  and  acted  without  authority:" 
Story  on  Agency  ('). 

Mr.  Kay^  Q.C.,  and  Mr.  Smarts  for  Shaw,  Nimmo  and 
McNay :  We  deny  that  there  was  ever  anything  amounting 
to  a  contract  to  indemnify  the  persons  who  signed  the  sub- 
623]  scription  contract  *against  any  sums  they  might  be 
called  upon  to  pay  in  their  character  of  shareholders ;  and 
it  has  been  already  stated  in  the  Court  of  Appeal  (*)  that  the 

(»)  Law  Rep.,  10  Ch.,  177.  (»)  §  448. 

(«)  Pages,  1478,  1474.  (*)  Law  Rep.,  10  Ch.,  182. 


VoL  XX.1  EQUITY  CASES.  ^  517 

V.C.B.  Addison's  Case.  1876 

evidence,  even  if  accejDted  as  uncontradicted,  does  not 
amount  to  anything  entitling  the  applicants  to  say  more 
than  that  there  has  oeen  an  engagement  to  indemnify  them 
as  individi^als. 

Any  representation  such  as  is  alleged  to  have  been  made 
by  Norris  was  not  within  the  scope  of  his  employment  as 
agent,  was  in  excess  of  the  authoritjr  committed  to  nim,  and, 
even  if  authorized  by  any  instructions  from  his  principal, 
cannot  have  the  effect  of  binding  the  company :  Wesiern 
Bank  of  Scotland  v.  Addie  (') ;  Collen  v.  Oardrber  (") ;  Duke 
of  Beavfort  v.  Neeld  (') ;  Story  on  Agency  (*). 

But  even  assuming  the  existence  of  such  a  contract,  and 
the  authority  of  Norris  to  make  it,  there  is  no  authority  for 
making  a  call  under  the  winding-up  for  the  purpose  of  en- 
forcing a  mere  collateral  contract  of  indemnity.  No  such 
right  can  be  asserted  under  the  Companies  Act,  1862,  sect. 
102,  which  gives  the  court  power  to  make  calls  "for  the  ad- 
justment 01  the  rights  of  the  contributories  amongst  them- 
selves," or  under  sect.  109:  "The  court  shall  adjust  the 
rights  of  the  contributories  amongst  themselves,  and  dis- 
tribute any  surplus  that  may  remain  among  the  parties 
entitled  thereto  ;"  for  the  equity  now  asserted  is  not  between 
contributories  in  that  capacity,  but  in  respect  of  a  contract 
of  indemnity  alleged  to  have  been  given  by  persons  who 
onlv  subsequently  became  shareholders. 
'  Even  if  such  a  contract  could  be  enforced,  the  rights  of 
the  parties  would  not  be  adjusted,  as  the  total  amount  pay- 
able on  the  shares  of  Shaw,  Nimmo,  and  McNay  would 
not  be  suflScient  to  satisfy  the  debts  of  the  company  already 
proved. 

Mr.  Kay^  Q.C.,  and  Mr.  Millar^  for  the  oflScial  liqui- 
dators. 

Mr.  Fry^  in  reply :  1.  Although  it  has  been  decided  by 
the  Court  of  Appeal  that  there  was  no  contract  which  enured 
for  the  benefit  of  the  *company,  the  decision  was  [624 
expressly  without  prejudice  to  the  question  of  indemnity 
to  the  particular  shareholders. 

2.  It  is  said  that  at  the  utmost  there  has  been  a  representa- 
tion, and  not  a  contract,  but  where  a  person  makes  a  repre- 
sentation under  circumstances  which  he  must  know  will  be 
laid  before  other  persons  who  are  to  act  on  the  faith  of  his 
representation  being  true,  and  who  do  act  upon  it,  equity 

<»)  Law  Rep.,  I  H.  L.,  Sc,  145, 157.  («)  12  CI.  h  F.,  248. 

(*)  21  Beav.,  540.  Jf)  §  105. 
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will  bind  him  by  such  representation,  treating  it  as  a  con- 
tract :  MaunseU  v.  Hedges  (*). 

3.  The  court  has  jurisdiction,  as  in  the  case  of  a  partner- 
ship (where  there  has  been  an  agreement  by  some  of  the 
partners  to  indemnify  the  others),^  to  work  out  the  equities 
between  the  parties  by  making  such  a  call  as  will  put  all  the 
different  parties  upon  a  rightful  footing:  lie  Maryldxme 
Joint  Stock  Bank  Q. 

Sir  James  Bacon,  V.C:  In  my  opinion  there  is  no 
ground  upon  which  I  can  with  safety  accede  to  this  applica- 
tion. On  the  former  occasion,  when,  as  has  been  truly  said, 
the  case  of  Mr.  Waugh  was  that  misrepresentation  had  been 
made  to  him,  I  was  satisfied  that  no  misrepresentation  had 
been  made.  The  case  afterwards  went  to  the  Court  of  Ap- 
peal, and  there,  as  has  been  truly  said  and  was  agreed  on 
both  sides,  the  decision  went  on  the  ground  that  if  all  that 
was  stated  in  the  aflSdavits  were  true  that  amounted  to  no 
more  than  an  engagement  to  indemnify  certain  persons  as 
individuals.  Whether  there  had  been  such  an  engagement 
or  not  the  Lord  Chancellor  and  the  Lords  Justices  forbore 
to  express  any  sort  of  opinion. 

Upon  the  facts  of  the  case  I  am  of  opinion  that  it  was  out 
of  all  possibility  or  plausibility  to  suppose  that  any  person 
who  signed  that  contract  signed  it  on  the  understanding 
that  he  was  to  acquire  the  property  which  the  shares  would 
represent  without  the  disbursement  of  a  shilling  or  the  lia- 
bility to  contribute  a  shilling.  But,  even  assuming  these 
representations  to  have  been  made,  Norris  was  merely  an 
attorney's  clerk  sent  down  for  a  special  purpose  clearly  de- 
fined, with  an  authority  to  do  all  that  was  requisite  in  the 
character  of  an  attorney's  clerk  to  procure  signatures  to  the 
625]  subscription  contract.  No  doubt  he  expressed  *him- 
self  very  favorably  towards  the  undertaking;  but  what 
authority  had  he  to  say,  ''  On  behalf  of  my  master,  and  on 
behalf  of  the  persons  who  are  associated  with  him  as  pro- 
moters of  the  undertaking,  I  agree  to  hold  you  harmless 
from  all  the  consequences  of  signing  this  contract.  More 
than  that ;  I  agree  that  if  you  should  be  called  upon  to  pa v 
any  money,  aM  shall  pay  it,  my  master  and  the  others  sliall 
pay  it  back  again."  For  such  an  authority  there  must  be 
some  proof.  Proof  there  was  none,  and  it  was  denied  that 
any  such  authority  was  given.  It  would  be  unsafe  and  un- 
just in  the  highest  degree  to  adopt  the  conclusion  of  these 
applicants,  and  hold  that  they  were  entitled  in  the  winding- 
up  of  this  company  to  have  the  performance  of  what  they 

(»)  4  II.  L.  C,  1039,  1055.  O  25  L.  J.  (Ch.),  650. 
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called  the  indemnity  entered  into  by  these  three  persons 
enforced. 

Then  the  question  of  jurisdiction  is  raised,  and  upon  the 
policy  of  the  Winding-up  Act,  lie  Marylebone  Joint  Stock 
Bank  (')  is  refeiTed  to  ;  but  that  case,  in  my  opinion,  has  no 
application  at  all,  because  upon  general  principles  of  equity, 
in  a  common  partnership,  ii  there  were  equities  to  be  ascer- 
tained and  determined  between  the  parties  to  the  partner- 
ship, the  court  would  find  the  means  of  doing  that.  The 
applicants  say  that  thev  have  got  a  contract  oi  indemnity, 
and  have  a  right  to  enforce  it.  No  one  says  that  if  they 
have  a  contract  for  indemnity  they  are  not  entitled  to  enforce 
it.  The  law  is  open  to  them ;  but  are  they  entitled  to  en- 
force it  under  this  winding-up?  The  act  has  said  that  the 
rights  of  the  parties  shall  be  determined  and  settled,  and 
the  rights  alleged  do  not  arise  out  of  this  winding-up.  The 
subscription  contract  having  been  entered  into,  the  under- 
taking is  not  carried  on  for  some  reason  or  otner.  But  if 
the  case  of  the  applicants  were  established  ever  so  much, 
what  has  that  to  do  with  the  winding-up?  In  my  opinion 
it  does  not  come  within  the  words  or  tne  meaning  of  the 
statute.  And  if  I  entertained  any  doubt  about  thaj,  I  should 
still,  considering  the  danger  of  making  a  precedent  of  that 
nature,  hesitate  very  much  before  I  made  an  order ;  inas- 
much as  the  right  of  working  out  the  indemnity,  as  it  is 
called,  in  the  winding-up,  might  with  equal  plausibility  be 
extended  to  any  other  right  of  action  in  tort,  trespass,  debt, 
or  other  proceeding.  I  do  not  think  that  was  the  meaning 
of  the  act  of  Parliament;  but  I  think  the  meaning  is 
*sufflclently  apparent,  and  the  case  before  Vice-  [626 
Chancellor  Kindersley  is  a  strong  illustration  of  it,  that  if 
in  the  course  of  the  transactions  which  have  taken  place 
between  the  parties  there  arise  any  special  equities,  those 
can  be  arranged  in  the  winding-up.  But  to  introduce  sixty 
actions  for  indemnity,  and  have  them  determined  ^how  they 
are  to  be  determined  I  cannot  tell),  is,  in  my  opinion,  not 
within  the  meaning  of  the  act  of  Parliament.  Although  the 
suggestion  is  at  least  ingenious,  and  it  may  be  said  to  be 
in  some  sense  plausible,  the  contrivance  of  making  separate 
lists,  the  object  being  to  cast  the  burden  on  the  persons  who 
should  thereby  become  liable  to  contribute  in  the  first  in- 
stance, viz.,  the  present  respondents,  ought  not,  I  think,  to 
be  adopted.  In  my  opinion,  I  cannot  and  ought  not  to 
accede  to  the  application  now  made,  and  I  therefore  dismiss 
the  summons  with  costs.     It  will  be  understood  that  my 

0)  25  L.  J.  (Ch.),  650. 
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refusal  to  entertain  this  claim  under  the  winding-up  does 
not  prejudice,  or  alter,  or  affect  in  the  slightest  degree  any 
right  of  action  that  any  of  these  parties  may  have  against 
any  person  they  may  cnoose  to  sue,  but  I  will  not  put  such 
words  into  the  order. 

Solicitors:  Mr.  J.  Thomson;  Messrs.  Tahourdins  Jk Mar- 
greaves;  Messrs.  Ashurst,  Morris  &  Co. 

See  12  Eng.  Rep.,  699  note.  Decla-  means  of  a  contract  for  building  a  rail- 
ration  against  defendant  as  a  share-  way  for  plain tifb,  which  the  provi- 
holder  in  a  railway  company  for  calls  sional  directors  then  agreed  to  give  him 
on  stock.  Plea  that  by  the  plaintiffs  on  sach  terms  as  woiud  yield  a  laige 
charter  it  was  provided  that  so  soon  as  profit;  tliat  the  said  subscription  was  not 
$100,000  stock  should  be  taken,  and  bona  fide^  but  in  fraud  of  the  act ;  and 
ten  per  cent,  thereon  paid  into  a  char-  before  $100,000  stock  had  been  taken, 
tered  bank,  the  provisional  directors  exclusive  of  such  fraudulent  subscrip- 
might  call  a  general  meetmg,  and  the  tion,  the  provisional  directors  called  a 
shareholders  who  had  paid  such  ten  meeting,  at  which  D.  was  present  and 
per  cent,  should  elect  directors  and  or-  assum^  to  rate  as  a  shareholder,  and 
ganize  the  company  ;  that  one  D.  act-  chose  directors,  who  made  the  aliened 
ing  in  collusion  with  the  provisional  calls ;  wherefore  the  said  company  has 
directors,  to  enable  them  to  make  a  never  been  legally  organized,  and  the 
colorable  compliance  with  the  act,  said  calls  were  not  authorized.  Held, 
agreed  to  and  did  enter  his  name  as  a  no  defence,  for  D.  could  not  dispute  his 
subscriber  for  $30,000  stock,  and  to  being  a  shareholder,  and  the  alleged 
pay  $8,000  thereon,  and  it  was  agreed  agreement  with  him  being  oontrair  to 
that  he  shoifld  not  be  called  on  for  any  the  statute  could  not  operate  :  Port 
further  payment  on  said  stock,  and  Whitby,  etc.,  v.  Jones,  81  U.  G.  Q.  B., 
that  any  payment  he  might  colorably  170. 
make  should  be  restored  to  him  by 


[Law  Reports,  20  Equity  Cases,  626.] 
V.C.B.,  June  10,  11, 1875. 

Attorney-General  v.  Hackney  Local  Board. 

[1874     A.     92.] 

jHJunetum — Pollution  of  Stream — Afelropolit  Management  Amendment  Ad,  1862  (25  dt 
26  Viet.  c.  102),  «.  106— JVbftVc  of  Proceeding, 

The  provisions  of  25  <fe  26  Vict.  c.  102,  s.  106,  requiring  one  month*8  notice  to  be 
served  oefore  instituting  any  proceeding  against  the  Metropolitan  Board  of  Works 
or  any  district  board  in  respect  of  anything  done  or  intended  to  be  done  under  their 
parliamentary  powers,  do  not  affect  the  right  of  a  riparian  owner,  whose  stream  is 
oeing  polluted  by  the  drainage  works  of  a  district  board,  to  summary  relief  by 
injunction. 

The  authority  over  sewers,  and  the  drainage  powers  given  by  Parliament  to  local 
boards,  do  not  authorize  the  committal  of  a  nuisance  by  the  boards  in  their  exercise 
of  such  powers. 

This  was  an  information  at  the  relation  of  J.  M.  Yetta, 
of  Marsh  House,  in  the  parish  of  Hackney,  for  the  purpose 
627]  of  restraining  the  *defendants,  the  Hackney  Local 
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Board,  from  draining  into  or  connecting  any  sewer  with  a 
stream  called  the  Marsh  Brook,  which  runs  from  Lea's  Dock 
throngh  Hackney  Marsh  and  nltimately  empties  itself  into 
the  Thames,  bounding  on  the  east  and  south  of  the  plain- 
tiff s  property,  which  consists  of  eight  acres  of  land  occu- 
pied by  a  dwelling-house,  orchard,  garden,  and  paddocks. 

The  case  made  by  the  information  was  that  the  Marsh 
Brook  in  its  original  state  was  a  stream  of  clean,  whole- 
some water,  full  of  small  fish,  with  watercresses  growing  in 
the  stream  and  flags  on  the  banks. 

The  defendants,  the  Hackney  Board  of  Works,  were  a 
local  board  incorporated  under  the  Metropolis  Local  Man- 
agement Act,  1855,  and  the  several  acts  in  connection  there- 
with. 

About  five  jears  back  the  defendants,  having  been  re- 
strained by  injunction  from  pouring  sewage  from  their  dis- 
trict into  the  Kiver  Lea,  turned  a  sewer  into  the  head  of 
Marsh  Brook  at  Lea's  Dock,  and  had  more  recently  made 
use  of  the  brook  as  a  sewer  for  drainiuff  a  collection  of  new 
houses  (Buccleuch  Terrace)  which  had  been  built  in  the  dis- 
trict near  tlje  Marsh  Brook.  The  result  of  these  operations 
had  been- to  convert  the  clean  and  wholesome  water  of  the 
brook  into  a  foul  black  fluid  loaded  with  sewage  matter, 
emitting  an  overpowering  stench,  and  causing  an  abomina- 
ble nuisance  and  serious  risk  to  the  health  of  the  relator 
and  his  family  and  the  inhabitants  of  the  immediate  neigh- 
borhood. 

The  existence  of  a  nuisance  was  in  effect  admitted  by  the 
defendants,  but  the  case  raised  by  the  answer  was  that  the 
Marsh  Brook  had  long  ceased  to  be  a  watercourse,  and  was 
in  reality  a  sewer,  and  as  such  placed  Under  their  control 
by  the  Metropolis  Local  Mafaagement  Act,  1855,  and  always 
so  treated;  and  that  they  had  only  acted  in  accordance 
with  the  duty  imposed  by  the  Local  Management  Acts  in 
draining  into  it  the  sewage  from  new  houses  in  the  district. 

The  defendants  also  alleged  that  there  had  been  undue 
haste,  want  of  notice,  and  absence  of  inquiry  before  taking 
these  proceedings  on  the  part  of  the  relator,  who  might 
have  ascertained  that  steps  were  being  taken,  in  conjunction 
with  the  Metropolitan  Board  of  Works  (now  nearly  carried 
out),  which,  by  diverting  the  sewage  into  the  Hackney 
Brook  sewers  under  the  control  of  *the  Metropolitan  [62o 
Board  of  Works,  would  abate  the  nuisance  effectually. 

The  absence  of  one  month's  notice  before  commencing 
these  proceedings,  as  required  by  the  Metropolis  Manage- 
15  Eng.  Rep.  .  Q6 
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ment  Amendment  Act,  1862  (25  &  25  Vict.  c.  102),  s.  106  ('), 
was  also  relied  on  as  a  fatal  objection  to  the  suit. 

Mr.  Kay^  Q.C.,  and  Mr.  E.  Chisholm  Batten^  for  the  in- 
formant and  relator :  1.  The  Marsh  Brook,  being  a  natural 
stream  or  watercourse  formed  by  the  drainage  of  pasture 
land,  is  not  a  sewer  within  the  meaning  of  the  Public 
Health  Act  (11  &  12  Vict.  c.  63),  so  as  to  give  the  local 
board  the  right  to  pour  the  sewage  of  the  district  into  it : 
Meg.  V.  Ood/manchesier  Local  Board  (*). 

2.  The  evidence  shows  that  a  nuisance,  rendering  the  en- 
joyment of  life  and  property  uncomfortable  to  the  relator 
and  his  family,  has  oeen  created  by  the  operations  of  the 
defendants  in  draining  into  the  Marsh  firook:  Rex  v. 
White  {*) ;  and  even  though  the  brook  may  not  have  been 
an  absolutely  pure  stream  before  Buccleuch  Terrace  was 
drained  into  it,  the  court  will  restrain  the  defendants  from 
increasing  and  continuing  the  nuisance  created  by  their 
operations :    Attorney-General  v.  Leeds  Corporation  {*). 

Mr,  Eddis^  Q.C.,  and  Mr.  Solomon^  for  the  defendants: 
1.  Marsh  Brook  is  a  sewer,  and  as  such  became  vested  in 
the  defendants  under  the  Public  Health  and.  Metropolis 
Local  Management  Acts,  with  full  authority  and  under  the 
obligation  to  use  it  for  the  purpose  of  draining  the  district ; 
62yj  and  the  court  will  not  ^interfere  with  the  defendants 
in  the  exercise  of  the  duties  imposed  upon  them  by  the 
Legislature. 

2.  The  relator  has  proceeded  with  undue  haste,  as  steps  are 
being  taken  to  connect  the  drainage  of  the  district  with  the 
Hackney  Brook  sewer  as  soon  as  that  sewer  shall  have  been 
completed  by  the  Metropolitan  Board  of  Works — who,  as 
we  submit,  are  necessary  parties  to  the  suit — instead  of 
draining  into  the  Marsh  firook.' 

3.  We  submit  that  the  relator  was  bound,  before  institut- 
ing this  suit,  to  have  given  the  one  month's  notice  required 
by  25  &  26  Vict.  c.  102  (Metropolis  Management  Amend- 
ment Act,  1862),  s;  106,  before  any  proceedings  can  be  taken 

{})  "  No  writ  or  process  shall  be  sued  shall  have  been  served  upon  such  biiard 

out  against  or  served  upon,  and  no  pro-  or  vestry.  .  .  .  And  upon  the  trial  of  any 

coeding  shall  be  instituted  against,  the  action  the  plaintiff  shall  not  be  permitted 

Metropolitan   Board  of    Works,  or  any  to  \ro  into  evidence  of  any  cause  of  ac- 

vestry  or  district  board  or  their  clerk,  or  tion,  except  such  as  is  stated  in  the  notice 

any  clerks,  <fec.  ...  or  any  jjerson  whom-  so  served  or  delivered  ;  and  unless  such 

soever  acting  under  their  or  any  of  their  notice  be  proved  the  jury  shall  find  fur 

directions,  for  anything  done  or  intended  the  defendant'* 
to  be   done   under  the   powers   of  such         (*)  Law  Rep.,  1  Q.  B.,  328. 
board  or  vestry  under  the  said  acts  or        (*)  1  Burr.,  334. 
this  act,  until  the  expiration  uf  one  culen-         {*)  Law  Uep.,  5  Ch.,  588.       • 
dur  month   next  aftiT  notice  in   writing 
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in  respect  of  acts  done  under  the  statutory  powers  given  to 
the  Metropolitan  Board  of  Works  or  a  local  board  ;  and  as 
he  has  not  complied  with  the  requirements  of  the  statute, 
his  suit  must  be  dismissed :   Poulsum  v.  Thirst  (*). 

Sir  James  Bacon,  V.C:  I  think  that  the  relator  has  es- 
tablished his  title  in  this  case,  and  that  the  Attomey-Gten- 
eral  has  shown  his  right  to  institute  the  suit.  It  has  been 
objected  that  no  notice  of  an  intention  to  commence  pro- 
ceedings has  been  given  as  required  by  sect.  106  of  26  k  26 
Vict.  c.  102.  The  policy  of  tne  law  is,  that  if  these  public 
bodies,  intrusted  with  powers  for  public  purposes,  in  the 
course  of  executing  those  powers  snail  happen  to  commit 
any  inadvertence,  irregularity  or  wrong,  then  before  any- 
boay  has  a  right  to  require  payment  from  them  in  respect 
of  that  wrong  they  shall  have  an  opportunity  of  setting 
themselves  right ;  they  shall  have  the  period  of  a  month 
for  the  purpose  of  making  amends,  or  for  restoring  if  they 
have  taken  away  anything,  and  for  paying  for,  if  they  have 
done,  any  damage.  That  is  the  meaning  of  this  clause. 
But  what  is  there  in  it  which  excludes  the  authority  of  the 
Court  of  Chancery  ?    If  we  ^ive  to  any  proceedings  contem- 

Slated  by  that  clause  the  widest  signincation  which  can  be 
esired,  what  has  that  to  do  with  the  speedy  remedy  which 
the  law  has  given  to  a  man  who  complains  of  an  injury 
which  can  be  best  redressed  by  an  injunction  ?  If  he  were 
to  wait  for  a  month  the  wrong  of  which  *he  com-  [630 
plains  might  be  irreparable.  The  use  of  an  injunction  is  to 
restrain  a  wrong  which  is  in  progress,  something  which  is 
threatened  ;  and  although  in  this  case  there  has  been  no  ap- 
plication for  an  interlocutory  injunction,  that  is  because  of 
the  nature  of  the  defence  which  is  set  up  by  the  defendant's 
answer.  The  case  of  Poulsum  v.  Thirst  {')  is  a  plain  illus- 
tration of  what  I  am  saying.  There  an  action  was  brought 
a^inst  a  contractor  employed  by  the  Metropolitan  Board  of 
Works  for  damages  sustained  by  his  negligence  in  executing 
certain  works.  An  injunction  would  have  done  no  good 
then  ;  it  was  not  a  case  for  an  injunction.  He  had  made  a 
mistake  in  the  construction  of  the  works,  the  consequence 
of  which  was  that  water  flowed  in  to  the  injury  pf  the 
plaintiff.  There  was  no  injunction  ;  the  thing  was  done  ; 
an  injunction  would  have  been  useless.  But  tlie  relator  in 
this  suit  was  bound  to  apply  by  injunction  if  he  thought 
lie  had  not  suflicient  redress  by  bringing  an  action  for  dam- 
ages. If  I  held  that  where  a  man  has  an  equitable  title  to 
the  interposition  of   this  <H>urt  by  way  of  injunction — the 

(')  Uw  Ri-j).,  2  C.  p.,  449. 
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speedy  present  remedy  that  is  provided  here— he  is  pre- 
vented from  asserting  that  right  by  reason  of  sect.  108  of 
the  Metropolis  Management  Amendment  Act,  1862,  it  would 
be  the  first  time  that  such  an  objection  has  succeeded, 
though  not  the  first  time  that  it  has  been  raised.  I  think 
the  contention  cannot  be  sustained. 

As  to  the  main  part  of  the  case,  it  seems  to  be  a  very  rea- 
sonably plain  one.  It  is  proved  by  unquestionable  evidence 
that  for  years  this  watercourse  contamed  pure  water,  not 
the  most  pure  that  could  be  got,  but  in  such  a  state  of 
purity  that  it  was  nothing  like  a  public  nuisance,  that  it 
was  useful  for  the  cattle  who  might  drink  of  it,  and  was 
enjoyed  by  the  persons  whose  lands  bounded  either  side  of 
it.  Of  late  years  its  character  has  been  totally  changed. 
About  five  years  ago  the  whole  of  the  sewage  from  a  place 
called  Buccleuch  Terrace  was  turned  into  this  water  with 
the  sanction  and  by  the  authority  of  the  Commissioners 
of  Sewers  and  by  tne  present  Local  Board  of  Health  ;  and 
the  effect  of  that  is  described  in  the  reports  which  were 
made  to  the  local  board  by  their  officers,  one  of  whom  calls 
it  "an  elongated  cess- pool,"  while  another  says  that  it  is 
631]  foul  and  filthy  to  the  last  degree.  *The  act  of  Par- 
liament gave  to  the  Local  Board  of  Health  all  authority 
over  all  sewers,  and  more  than  that,  it  gave  power  to  direct 
how  sewers  should  be  constructed,  how  houses  should  be 
drained ;  and  if  Buccleuch  Terrace,  or  any  other  newly- 
built  houses  besides  Buccleuch  Terrace,  required  to  be 
drained,  the  Local  Board  of  Health  would  have  power  to 
say  how  that  drainage  was  to  be  effected  ;  but  what  power 
had  they  under  the  act  of  Parliament,  or  in  common  sense 
or  common  justice,  to  say  that  because  more  houses  have 
been  built  in  the  district  they  will  add  to  the  nuisance  and 
injury  already  experienced  to  some  extent  ?  Having  the 
power  to  construct  drains,  or  to  make  the  owners  of  houses 
construct  drains  in  any  way  they  choose  to  prescribe  (and 
their  powers  in  that  respect  are  enormous),  instead  of  exer- 
cising those  powers,  they  drain  the  drains  from  Buccleuch 
Terrace  and  permit  anybody  else  who  built  houses  upon 
the  bank  to  drain  their  drains  into  this  watercourse.  That 
is  not  the  meaning  of  the  act  of  Parliament.  That  is  not 
an  exercise  of  the  powers  which  the  Commissioners  of  Sew- 
ers have.  I  am  not  desirous  to  limit  their  powers  in  the 
slightest  degree,  for  the  Legislature  has  decided  that  they 
shall  have  very  extensive  powers ;  yet  the  Legislature  has 
not  decided,  and  the  law  will  not  countenance,  tbe  propo- 
sition (which  indeed  has  not  been  argued  on  the  part  of  the 
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defendants),  that  they  are  authorized  to  commit  a  nuisance. 
I  think,  therefore,  that  the  relator  is  entitled  to  the  relief 
which  he  asks,  to  prevent  the  defendants,  who  have  the 
powers  of  dealing  with  the  sewage  in  any  way  they  .think 
fit  according  to  law,  provided  they  do  not  commit  a  nuis- 
ance, from  continuing  that  which  they  themselves  say  and 
prove  is  a  very  foul  nuisance. 

There  might  have  been  some  color  for  the  objection  that 
the  relator  has  been  hasty  in  his  proceedings  if  the  defen- 
dants had  raised  that  case  by  their  answer,  and  therein 
stated  that  they  were  doing  all  they  could  to  remedy  the 
evil  in  conjunction  with  the  Metropolitan  Board  of  Works, 
and  were  doing  it  when  the  bill  was  filed.  But  the  defen- 
dants put  in  an  answer  in  which  they  insist  upon  their  legal 
rights,  and  say  they  have  done  nothing  that  tne  court  ought 
to  restrain  them  fi-om  doing,  or  for  which  the  relator  can 
have  any  ground  of  complaint.  If  they  choose  to  bring  the 
cause  to  a  hearing  in  that  state,  in  my  opinion  their  com- 
plaint, *that  they  had  not  notice  of  his  intention  to  [632 
file  a  biU,  loses  all  its  point  and  force. 

There  must  be  an  injunction  according  to  the  prayer  of 
the  information ;  the  operation,  except  as  to  that  part 
which  prevented  the  defendants  from  making  any  new  com- 
munications being  suspended  until  the  28th  of  July,  1875, 
and  the  defendants  must  pay  the  costs  of  the  suit. 

Solicitors :  Mr.  /.  Muskett  Tetts  /  Messrs.  Ellis  <fe  Cross- 
field. 


[Law  Reports,  fiO  Equity  Cases,  644.] 
V.C.B.,  July  6,  7,  1876. 

*/7i  re  Cord  well's  Estate.  [644 

White  v.  Cordwell. 

[1878    C.     174.] 

Adminuircftum — Intestacy — Wif^s  Equity  to  a  Settlement — Insolvency  of  Husband — 
Hiffht  to  setoff  a  Debt,  partly  sUUule-barredt  against  a  Share  under  an  Intestacy. 

Where  a  husband,  a  journeyman  carpenter,  was  in  the  receipt  of  wages  not  ex- 
ceeding 12«.  a  week,  and  had  to  support  a  wife  and  six  children,  the  court  settled 
the  whole  of  an  incoming  fund,  tha  property  of  the  wife,  but  liable  to  the  extent  of 
the  husband's  Interest  to  the  claim  of  a  creditor,  upon  the  wife  and  children. 

An  administrator  is  entitled  to  set  off  against  the  share  of  one  of  the  next  of  kin 
in  the  intestate's  estate,^  the  whole  of  a  debt  of  which  part  had  become  barred  by 
the  statute  of  Limitations. 

Further  consideration.  Sarah  Cordwell  died  intes- 
tate, and  on  the  9th  of  May,  1873,  administration  of  her 
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estate  and  effects  was  granted  to  one  of  her  cousins,  named 
Edward  Nicholas  Cordwell. 

Shortly  afterwards  a  suit  for  the  administration  of  her 
estate.was  instituted  by  summons  by  John  White  and  Mary 
Prances  his  wife,  against  the  administrator — the  female 
plaintiff  being  another  cousin. 

Inquiries  having  been  directed  bv  an  order  of  the  lltTi  of 
July,  1873,  the  Chief  Clerk  found  the  next  of  kin  to  be 
seven  in  number,  of  whom  the  female  plaintiff,  the  defen- 
dant, and  another  cousin,  named  William  Thomas  CordweD, 
were  three. 
*    He  also  found  as  follows : 

The  plaintiff,  John  White,  was  indebted  to  the  estate  in  a 
balance,  the  amount  of  which  was  in  dispute,  of  a  debt, 
which  had  been  secured  by  a  mortgage,  dated  the  8th  of 
645]  May,  1868,  made  by  *  White  to  the  intestate,  to  secure 
repayment  of  £850  and  interest  at  £5  per  cent.  He  was  also 
indebted  to  the  estate  in  a  sum  of  £45,  in  respect  of  a  guar- 
antee which  had  been  given  on  his  behalf  by  the  intestate. 

White  and  his  wife,  on  the  20th  of  March,  1875,  executed 
a  settlement,  whereby  "all  that  one  equal  seventh  part  or 
share,  or  other  the  parts,  share,  or  interest"  of  Mary  Fran- 
ces White  in  the  personal  estate  of  the  intestate  was  settled 
for  the  benefit  of  her  and  her  children. 

The  defendant,  the  administrator,  sought  to  vary  this, 
contending  that  White's  debt  ought  to  be  deductea  from 
Mrs.  White's  share  in  the  fund,  and  paid  to  him,  the  ad- 
ministrator, and  only  the  residue  settled. 

White,  who  was  a  journeyman'  carpenter,  and  who  had 
been  injured  by  an  accident,  was  in  the  receipt  of  earnings, 
not  more  on  an  average  than  13^.  a  week,  and  had  to  sup- 
Y>ort  his  wife  and  a  family  of  six  young  children. 

Another  question  arose  thus :  the  Chief  Clerk  found  that 
William  Thomas  Cordwell  was  indebted  to  the  estate  in  a 
sum  of  £400,  being  the  balance  of  principal  due  on  a  prom- 
issory note  dated  the  25th  of  December,  1864,  for  £500,  pay- 
able to  the  intestate  by  quarterly  instalments  of  £25  each, 
with  interest  at  £5  per  cent.,  from  the  25th  of  December, 
1865,  '*part  of  which  debt  and  interest,"  the  certificate 
stated,  "is  barred  by  the  Statute  of  Limitations." 

The  defendant,  the  administrator,  contended  that  he  was 
at  liberty  to  retain  and  set  off  the  whole  of  William  Thomas 
Cordwell's  debt,  including  that  part  of  it  which  was  statute- 
barred,  against  his  seventh  share  in  the  intestate's  estate. 

Mr.  Little^  Q.C.,  and  Mr.  Edward  P.  C.  Hanson^  for  the 
plaintiff :    The  wife's  equity  must  prevail  over  the  right  of 
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the  administrator  to  set  off  a  debt  of  the  husband :  Ex  parte 
O' FerralK^) ;  M^Gormick  v.  Oarnett(^). 

Mr.  Frederick  Thompson^  for  the  defendant:  As  to 
the  wife's  equity,  in  the  cases  cited,  only  one  moiety  of 
*the  wife' 8  legacy  was  settled  on  her,  and  against  the  [646 
other  moiety  the  executor  was  allowed  to  set  off  the  hus- 
band's debt.     That  is  all  we  now  ask. 

It  is  not  the  practice  of  the  court  to  settle  the  whole  of  the 
fund,  unless  the  husband  is  actually  insolvent :  In  re  Sug- 
gitPs  Trusts  {\ 

Sir  James  Bacon,  V.C:  The  question  is  one  of  discre- 
tion, to  be  exercised  by  the  court  according  to  the  facts  of 
each  particular  case. 

In  this  instance  I  think  the  circumstances  of  the  husband 
are  such  as  to  amount  to  insolvency,  or  at  least  to  inability 
to  support  his  wife  and  children,  within  the  meaning  of  the 
rule,  and  the  whole  fund  must  be  settled. 

Mr.  Thompson^  in  continuation :    Upon  the  other  point,  • 
the  right  of  an  executor  to  retain  a  statute-barred  debt 
against  a  legacy  has  been  long  established :  Courtenay  v. 
Williams  (*). 

There  is  no  authority  on  the  precise  point  of  whether  an 
administrator  can  set  off  a  statute-barred  debt  against  a 
share  of  an  intestate's  estate ;  but  the  principle  is  analogous, 
and  the  result  must  be  the  same. 

Mr.  Kay^  Q.C.,  and  Mr.  Millar ^  for  William  Thomas 
Cordwell:  We  do  not  dispute  the  administrator's  view  in 
the  case  of  a  legacy.  But  the  difference  is  obvious :  a  leg- 
atee takes  by  tne  bounty  of  the  testator,  whereas  next  of 
kin  take  by  operation  of  law,  under  a  statute. 

We  admit  tnere  is  no  authority  on  the  point. 

Mr.  Hvbert  Lewis^  for  others  of  the  next  of  kin. 

Sir  James  Bacon,  V.C:  I  am  not  surprised  that  there 
is  no  authority  on  the  point. 

The  duty  oi  an  administrator  is  to  administer  the  estate 
of  the  intestate.  In  this  instance  part  of  the  estate  consists 
of  this  debt,  which  is  due  to  the  estate,  though  the  remedy 
for  recovering  part  of  it  may  have  become  barred  by  statute. 
Until  the  debtor  *discharges  his  duty  to  the  estate  by  [647 
paying  the  debt  which  he  owes  to  it,  he  can  have  no  right 
or  title  to  any  part  of  it  under  the  statute. 

A  legacy  no  doubt  is  a  gift  arising  from  the  bounty  of  the 
testator,  but  a  legacy  can  only  be  paid  in  the  course  of  ad- 
ministration ;  that  is  to  say,  after  all  the  claims  of  creditors 

(')  1  Glyn  <fc  J.,  847.  (»)  Law  Rep.,  3  Ch.,  216. 

(•)  2  SixL  A  Gift,  87.  {*)  8  Hare,  68V>;  15  L.  J.  (Ch.),  204. 
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of  the  estate  and  all  the  liabilities  of  debtors  to  the  estate 
have  been  satisfied. 

I  have  not  the  slightest  doubt  that  this  person,  being  one 
of  the  next  of  kin  of  the  intestate,  can  take  no  share  oi  the 
estate  until  he  has  discharged  his  obligation  to  it,  and  paid 
the  debt  in  full. 

Solicitor  for  the  plaintiffs :  Mr.  Sisl^ham. 

Solicitors  for  the  defendant  and  W.  T.  Cordwell :  Messrs. 
Pritchard  &  Son. 


[Law  Reports,  20  Equity  Cases,  647.] 
V.C.B.,  July  7,  1875. 
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[1874    G.    42.] 

*WU — Bequest  to  Brcthen  and  Sisters  at  Twenty-one  or  Marriage — Brother  in  enr, 
but  not  bom,  at  Death  of  Testatrix — Class  when  ascertained — After-bom  Broker 
excluded. 

Testatrix  by  will  bequeathed  residuary  personal  estate  unto  and  equally  between 
all  her  brothers  and  sisters,  share  and  share  alike.  She  directed  that  the  shares 
of  her  brothers  respectively  should  not  vest  in  them  respectively  until  they  should 
respectively  attain  twenty -one,  and  that  the  shares  of  her  sisters  should  not  vest  in 
them  respectively  until  they  should  respectively  attain  that  age  or  marry  : 

Held,  tnat  the  testatrix's  brothers  and  sisters  formed  one  class  only  of  persons ; 
and  that  a  brother  not  born,  though  en  ventre  sa  mire  when  the  eldest  of  the  oroUiers 
and  sisters  who  attained  twenty-one  came  of  age,  was  excluded ;  although  he  was 
born  before  the  eldest  of  the  brothers  only  who  attained  twenty -one  came  of  age. 

Further  consideration.  Mary  Deborah  Gardiner,  by 
her  will,  dated  the  14th  of  January,  1852,  gave  a  legacjr  of 
£10,  and  then  gave  and  bequeathed  all  her  estate  and  effects 
whatsoever  ana  wheresoever  as  follows : 

'*Unto  and  equally  between  my  father  James  Thomas 
648]  Gardiner,  *my  mother  Ann  Gardiner,  and  all  my  broth- 
ers and  sisters,  share  and  share  alike ;  nevertheless  I  direct 
that  the  shares  of  my  said  brothers  respectively  sh^  not  vest 
in  them  respectively  until  they  shall  respectively  attain  the 
ages  of  twenty-one  years ;  and  the  shares  of  my  said  sis- 
ters shall  not  vest  in  them  respectively  until  they  shall 
respectively  attain  that  age  or  marry." 

At  the  date  of  testatrix's  death  she  had  three  living  sisters 
and  two  brothers.     One  of  her  sisters  had  died  an  infant. 

The  first  of  her  brothers  and  sisters  who  came  of  age  was 
a  sister  who  attained  twenty-one  in  April,  1849.  At  that 
date  all  the  five  brothers  and  sisters  living  at  her  death  were 
born. 

Testatrix  died  on  the  15th  of  January,  1852,  and  on  the 


I 


Solicitor  for  other  next  of  kin :  Mr.  A.  Drew.  ! 
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3d  of  April,  1852,  testatrix's  mother  gave  birth  to  another 
child,  a  SOD,  named  Thomas  Murray  Gardiner. 

The  first  of  testatrix's  brothers  who  came  of  age  attained 
twenty-one  in  December,  1855. 

The  question  was  whether  Thomas  Murray  Gardiner  was 
entitled  to  a  share  as  one  of  testatrix's  brothers. 

Mr.  T.  A.  Roberts^  for  the  plaintiff  in  the  suit. 

Mr.  Aid/red  TT.  Rowden^  for  the  defendant,  the  executor, 
and  for  some  of  the  beneficiaries  under  the  will. 

Mr.  Nalder^  for  Thomas  M.  Grardiner:  The  circum- 
stance that  Thomas  M.  Gardiner  was  not  actually  bom  at 
the  testatrix's  death,  he  being  at  the  time  en  ventre  sa  mere^ 
does  not,  of  itself,  prevent  his  participating:  Bennett  v. 
Boneywood  (*) ;  Baldwin  v.  Rogers  (*). 

Upon  the  question  as  to  the  date  when  the  class  becomes 
ascertained^  one  of  the  latest  authorities  is  QimbUtt  v.  Pur- 
ton  (•),  against  which  it  would  be  in  vain  to  contend,  if  the 
language  here  was  similar.  But  here  there  is  a  direction 
that  the  shares  of  each  brother  and  sister  shall  not  vest  until 
twenty-one  or  marriage,  which  leaves  the  case  oi).en  to  the 
construction  adopted  oy  Vice-Chancellor  Parker  in  Taylor 
V.  Frobisher  Q,  that  vesting  at  *twenty-one  does  not  [649 
mean  indefeasibly  vesting,  but  only  vesting  subject  to  be- 
coming divested. 

Moreover,  here  the  testatrix  has  in  fact  made  two  separate 

classes,  one  of  her  brothers,  and  another  of  her  sisters ;  and 

Thomas  M.  Gardiner  is  admissible  fnto  the  class  of  brotners ; 

if  not  into  the  class  of  brothers  and  sisters  taken  together : 

Whitbread  v.  5Sf.  John  (*)- 

Sir  James  Bacon,  V.C:  This  point,  in  my  opinion,  is 
covered  by  the  decision  in  Oirriblett  v.  Purton  (•),  and  by 
a  great  many  other  authorities  to  which  it  is  unnecessary 
particularly  to  refer. 

Mr.  Nalder  has  endeavored  to  show  that  there  are  two 
classes  of  legatees,  and  that  a  different  condition  of  mem- 
bership is  attached  to  one  of  the  classes  than  is  attached  to 
the  other ;  but  in  my  j  udgment  such  difference  of  language 
as  occurs  here  does  not  divide  the  legatees  into  two  classes. 

The  class  of  brothers  and  sisters  of  the  testatrix  is  a  sin- 
gle class,  and,  being  so,  immediately  upon  one  of  the  class 
attaining  twenty-one,  there  can  be  no  further  addition  to 
the  class ;  and,  consequently,  the  child  who,  in  this  instance, 

(>)  Amb.,  708;  Sugden  on  Powers,  8th        («)  Law  Rep.,  12  Eq.,  427. 
ed.,  p.  658.  n  6  De  G.  A  Sin.,  1»1. 

(«)  8  D.  M.  A  G.,  649-666.  (»)  10  Vea.   162. 

15  Eng.  Rep.  67 
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was  bom  after  the  date  when  the  eldest  of  the  brothers  and 
sisters  who  attained  twentjr-one  came  of  age,  is  excluded. 

It  msLY  be  observed  that  in  the  head-note  to  the  report  of 
Gimbleit  v.  Purton  some  ambiguity  may  arise  from  the  use 
of  the  word  "alive ;"  since  no  child  except  a  child  "bom" 
when  the  eldest  attained  twenty-one  can  Be  admitted  into 
the  class;  and  a  child  born  after  that  date,  although  en 
ventre  sa  mere^  and  so  in  fact  living  at  or  before  the  date, 
must  be  excluded. 

The  costs  of  the  child,  Thomas  Murray  Grardiner,  will 
nevertheless  be  allowed. 

Solicitor  for  the  plaintiff  and  defendant:  Mr.  jP.  L. 
Soames^  agent  for  Mr.  Thomas  CooTce^  WoTcingham. 

Solicitors  for  other  parties:  Messrs.  Colly er-BristoWy 
Withers  <fe  Rjissell ;  Messrs.  May^  SyJces  &  Batten. 


[Law  Reports,  20  Equity  Cases,  659.] 
V.C.B.,  July  8,  9,  1875. 

659]  *Shepheard  v.  Walker. 

[1878     8.     82.] 

Specific  Performance — Dday — Lessor  and  Lessee. 

At  the  expiration  in  July,  1857,  of  a  lease  under  which  by  a:9signment  he  was  in 
possession  of  property,  B.  signed  an  agreement  to  accept  from  A.  a  new  lease  for 
thirty-one  years,  at  the  same  rent  as  was  reserved  by  the  old  lease,  and  payment  of 
£600  on  the  day  fixed  for  completion  (1st  August,  1857),  with  interest  if  the  lease 
should  not  be  completed  on  the  day  fixed.     A  draft  lease  was  sent  to  B.  for  his  ap- 

Sroval  but  was  not  returned,  and  no  steps  were  taken  by  A.  to  pre^  for  completion. 
1.  remained  in  possession  and  piud  rent,  but  no  payment  of  the  £600  or  interest  was 
ever  made  or  demanded.  In  1871  A.  died.  On  bill  by  her  legal  personal  repre- 
sentative : 

Held,  that  as  B.'s  possession  and  payment  of  rent  must  be  referred  to  the  new 
agreement,  and  not  to  a  holding  over  after  the  expiration  of  the  former  lease,  the 
lapse  of  time  did  not  operate  as  a  bar  to  specific  performance,  which  was  accordingly 
decreed,  with  interest  on  the  £600  from  the  1st  of  August,  1857. 

In  July,  1857,  Miss  Read  agreed,  in  consideration  of  £600, 
to  grant  to  the  defendants,  Messrs.  Walker,  a  lease  of  the 
Coventry  Cross  public  house,  at  Bromley  (then  in  the  occu- 

! nation  of  the  defendants  or  their  undertenants,  under  a 
ease  of  the  15th  of  August,  1826,  gi-anted  by  Miss  Read's 
father  and  predecessor  in  title  to  Messrs.  Taylor,  Walker  & 
Taylor,  and  vested  in  the  defendants  by  assignment),  for 
the  term  of  thirty-one  years,  from  the  24th  of  June,  1857, 
at  tlie  yearly  rent  of  £100  payable  quarterly.  And  it  was 
agreed  that  the  said  sum  of  £6(X)  should  be  paid  by  the  de- 
fendants to  Miss  Read  on  the  1st  of  August,  1857,  on  which 
day  the  lease  was  to  be  completed  and  a  counterpart  to  be 
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executed  by  the  defendants,  and  if  from  any  cause  whatso- 
ever the  lease  should  not  be  completed  on  that  day  and  the 
sum  of  £600  paid,  the  defendants  were  to  pay  interest  on 
the  same  at  6  per  cent,  from  that  day  till  completion.  It 
was  also  agreed  that  the  lease  should  contain  similar  cove- 
nants and  provisos  to  those  contained  in  the  lease  of  the 
15th  of  August,  1826.  The  memprandum  of  a^eement  con- 
taining these  terms  was  signed  by  one  BlacBe,  a  clerk  of 
the  deiendants,  as  agent  on  their  behalf. 

Miss  Bead  instructed  her  solicitor  to  prepare  a  draft  lease 
in  ^pursuance  of  the  agreement,  and  on  tne  14th  of  [660 
August,  1867,  a  fair  copy  of  the  draft  was  delivered  to  the 
defendants  for  their  approval ;  but  they  had  never  returned 
the  draft  to  Miss  Read,  or  to  any  one  on  her  behalf,  and,  as 
the  bill  alleged,  from  their  refusing  or  neglecting  to  return 
the  draft  and  to  pay  the  £600  primium,  the  lease  had  never 
been  executed.  At  the  date  of  the  agreement,  and  ever 
since,  the  premises  were  and  had  been  in  the  possession  and 
occupation  of  the  defendants,  who  had  from  time  to  time 
made  payments  to  Miss  Read  in  respect  of  the  yearly  rent 
of  £100,  and,  as  the  bill  averred,  for  interest  upon  the  said 
sum  of  £600;  but  this  averment  was  not  borne  out  by 
the  receipts  produced  in  evidence.  The  last  of  such  pay- 
ments was  made  on  the  20th  of  March,  1871,  £98  6^.  8a,, 
being  the  amount  (less  income  tax)  of  one  year's  rent  which 
accrued  due  under  the  agreement  on  the  26th  of  March, 
1866. 

Miss  Read  died  on  the  6th  of  December,  1871,  and  the 
plaintiff,  as  her  surviving  executor,  was  her  legal  personal 
representative. 

Shortly  before  her  death  the  license  for  the  public  house 
comprised  in  the  demise  was  forfeited,  owing,  as  the  bill 
alleged,  to  the  wilful  misconduct  of  an  under-tenant  of  the 
defendants. 

The  whole  of  the  £600,  with  a  large  arrear  of  interest 
thereon,  and  the  rent  from  the  26th  of  March,  1866,  up  to 
the  death  of  Miss  Read,  was  now  claimed  by  the  plaintiff, 
as  her  legal  personal  representative,  and  the  bill  was  filed 
to  obtain  specific  performance  of  the  agreement  and  dam- 
ages for  non-fulfilment  thereof,  and  in  particular  damages 
in  respect  of  the  forfeiture  and  loss  of  the  license  of  the 
public  house. 

The  defendants  by  their  answer  stated  that  although  the 
memorandum  of  agreement  of  July,  1857,  was  signed  by 
their  clerk,  and  the  draft  of  a  proposed  lease  sent  to  them, 
the  draft  was  never  approved  by  tnem,  and  the  whole  mat- 
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ter  then  dropped  and  no  further  action  was  ever  taken 
therein.  They  continued  to  hold  the  premises  at  the  old 
rent  of  £100  per  annum,  as  paid  under  the  expired  lease, 
but  for  no  definite  term,  and  without  the  payment  of  any 
premium.  No  money  was  ever  paid  by  way  of  premium  or 
for  interest  on  the  premium,  nor  was  any  application  ever 
made  to  them  by  or  on  behalf  of  Miss  Read  for  premium  or 
interest,  or  for  a  return  of  *the  draft  lease  by  or  on  behalf  of 
661]  Miss  Read,  down  to  *the  dav  of  her  death.  Under 
the  circumstances,  the  defendants  submitted  that  the  memo- 
randum and  negotiations  for  a  lease  for  thirty-one  years  in 
consideration  of  a  premium  were  waived  and  abandoned  by 
the  acts  and  conduct  of  the  parties,  and  that  the  claim  now 
set  up  by  the  bill  to  compel  them  to  take  a  lease  and  pay 
£1,500,  or  thereabouts,  for  the  same,  was  unjustifiable ;  tnat 
Miss  Read,  if  she  desired  to  compel  the  plaintiflfs  to  pay  the 
suggested  premium  and  take  a  lease,  was  bound  to  have 
demanded  the  premium  and  tendered  the  lease  within  a  rea- 
sonable time,  and  that  she  would  have  been  debarred  by 
her  own  conduct  and  laches  from  enforcing  any  such  agree- 
ment had  she  attempted  to  do  so,  which  she  never  did. 
They  submitted  that  they  were  not  liable  to  pay  the 
£1,662  16^.  6d.  alleged  to  be  due  under  the  alleged  agree- 
ment, or  any  other  sum  except  the  yearly  rent  of  £100, 
which  they  "had  always  been,  and  now  were  ready  and 
willing  to  pay  to  the  person  legally  entitled,  so  long  as  their 
occupation  oi  the  premises  continued. 

From  the  evidence  of  the  plaintiff,  who  had  been  Miss 
Read's  solicitor,  it  appeared  that  he  had  on  several  occa- 
sions called  her  attention  to  Messrs.  Walker,  and  that  Miss 
Read  told  him  that  she  did  not  wish  the  defendants  to  be 
pressed ;  that  she  was  not  in  need  of  the  premium  of  £600, 
and  that  she  could  not  get  as  much  as  5  per  cent,  interest 
for  it  elsewhere,  and  she  considered  it  safe.  Miss  Read  was 
also  stated  to  have  been  possessed  of  very  considerable 
sums  of  money  in  the  funds  and  a  large  quantity  of  house 

Eropertv,  especially  in  Stamford  Street.  She  was  in  the 
abit  of  allowing  the  dividends  and  rents  thereof  to  accu- 
mulate for  several  years  before  receiving  the  same,  and  at 
the  time  of  her  death  four  and  a  half  years'  dividends  at 
least  remained  unreceived  by  her  upon  her  property  in  the 
funds,  and  considerable  arrears  of  rents  were  due  by  her 
various  tenants  and  lessees. 

Mr.  Jackson^  Q.C.,  and  Mr.  WellSy  for  the  plaintiff:  The 
defendants,  who  have  continued  in  possession  of  property 
since  August,  1857,  under  an  agreement  for  a  lease,  subject 


Vol.  XX.]  EQUITY  CASES.  533 

V.C.B.  Shepheard  v.  Walker.  1875 

to  a  premium  of  £600,  with  interest  until  execution  of  the 
lease,  their  possession  being  referable  to  no  other  agree- 
ment, decline  to  pay  tlie  premium,  which  was  an  essential 
part  of  the  consideration  *for  the  lease,  because,  for-  [662 
sooth,  they  have  been  in  possession  so  long,  and  the  demand 
is  said  to  be  stale.  But  although  as  a  general  rule  delay 
and  laches  on  the  part  of  the  plaintiff  are  a  good  defence  to 
a  suit  for  specific  performance,  the  principle  does  not  apply, 
and  this  defence  cannot  be  sustained,  where  the  relation  of 
the  parties  has  been  in  no  degree  altered  by  the  delay,  and 
the  defendants  have  been  in  possession  under  and  enjoyed 
the  benefits  of  the  agreement ;  while  the  plaintiff  and  his 
testatrix  have  not  been  sleeping  upon  their  rights,  but  sim- 
ply relying  on  their  equitable  rights,  without  thinking  it 
necessary  to  have  their  legal  rights  perfected.  In  such  a 
case  there  has  been  such  part  performance  of  the  agreement 
as  to  render  the  defence  of  laches  untenable  and  inequi- 
table :  Clarke  v.  Moore  (') ;  Sharp  v.  Millipanr). 

Mr.  E.  Beaumont^  for  Chabot,  the  heir-at-law  of  Miss 
Read. 

Mr.  Kdy^  Q.C.,  and  Mr.  F,  F.  Hawkins^  for  the  defen- 
dants: The  agreement  of  which  specific  performance  is 
sought  was  entered  into  eighteen  years  ago  and  immediately 
abandoned,  and  there  has  been  no  part  performance  by  the 
defendants  sufficient  to  get  rid  of  the  effect  of  the  delay  and 
waiver.  We  have  remained  in  possession,  not  under  the 
agreement  of  July,  1857,  but  as  tenants  at  will  holding  over 
after  the  expiration  of  the  old  lease,  and  we  have  simply 
paid  the  old  rent  thereby  reserved.  In  order  to  amount  to 
part  performance  the  conduct  of  the  defendants  must  be 
Tinequivocally  referable  to  the  agreement:  Morphett  v. 
Jones  (•) ;  Nunn  v.  Fabian  (*).  The  mere  fact  of  continu- 
ance in  possession  after  the  expiration  of  the  old  lease  does 
not  amount  to  part  performance  of  an  agreement  to  accept 
a  new  lease :  Wills  v.  Stradling  (*).  It  was  of  the  essence 
of  the  agreement  that  interest  should  be  paid  on  the  pre- 
mium if  the  premium  remained  unpaid,  but  for  eighteen 
years  the  defendants  have  been  allowed  to  remain  on  the 
footing  of  the  old  lease  without  payment  of  the  premium  or 
any  interest  thereon,  and  *  without  any  claim  for  it  [663 
having  been  either  made  or  recognized ;  and  upon  the  evi- 
dence afforded  by  the  receipts  and  the  conduct  of  the  par- 
ties the  agreement  was  clearly  treated  as  abandoned,  at  all 

(»)  1  J.  h  Tjit,  723.  (*)  Law  Rep.,  1  Ch.,  35. 

(^)  22  Beav.,  606.  (<»)  3  Vcs.,  878.  , 

(»)  1  Sw.,  172. 
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events  qtid  payment  of  premium.  A  plaintiff  cannot  call 
upon  a  court  of  equity  for  a  specific  performance  unless  he 
has  shown  himself  ready,  desirous,  prompt,  and  eager: 
Milward  v.  Earl  Thanet  (*) ;  Edds  v.  WiUiams  (') ;  and 
the  delay  of  eighteen  years  is  fatal  to  the  plaintiff's  claim : 
Lehmann  v.  Mc Arthur  (*) ;  Southcomb  v.  Bishop  of  Exe- 
ter (*) ;  unless  in  a  case  where  nothing  remains  to  be  done 
but  to  clothe  the  equitable  estate  with  a  legal  title :  Crofton 
V.  Ormsby  (*).  In  any  case,  even  if  the  rest  of  the  contract 
could  be  enforced,  payment  of  the  £600  premium  and  inter- 
est is  barred  by  the  Statute  of  limitations. 

Mr.  Jackson^  in  reply. 

Sir  James  Bacon,  V.C:  The  case  as  stated  upon  the 
bill  is  as  plain  a  case  as  possible.  A  lease  in  which  neither 
the  testatrix  nor  the  defendants  were  lessor  or  lessees  had 
been  in  existence,  and  is  recited  in  the  agreement  entered 
into  between  the  testatrix  and  the  defendants.  That  agree- 
ment is  for  a  lease  upon  terms  clearty  specified,  and  it  is 
admitted  by  the  defendants  in  unqualified  terms  that  that 
agreement  was  signed  by  their  agent  on  their  behalf.  The 
notion  that  the  possession  which  has  been  continued  by  the 
defendants  is.  to  be  referred  to  the  old  lease,  or  to  a  tenancy 
at  will  after  the  old  lease  had  expired,  is,  in  my  opinion, 
wholly  without  foundation,  and  is  contradicted  by  the  plain 
facts  of  the  case,  and  is  not  even  asserted  by  the  defendants 
in  their  answer.  fHis  honor,  after  stating  the  agreement, 
continued :]  As  I  nave  said,  nothing  can  be  more  explicit 
than  the  terms  of  that  agreement,  notning  more  distinct  than 
that  any  possession  to  be  taken  or  retained  by  the  defen- 
dants after  that  can  be  referred  only  to  that  agreement. 
The  cases  which  have  been  referred  to  were  cases  in  which 
it  was  endeavored  to  sup]3ly  the  deficiency  occasioned  by 
664]  *the  strict  interpretation  of  the  statute — the  deficiency 
of  a  written  contract.  But  the  contract  being  admitted,  the 
difficulty  that  arose  in  Morphett  v.  Jones  (•)  was  at  once 
got  over. 

It  only  remains  to  consider  the  terms  on  which  the  ten- 
ancy has  been  continued.  It  is  said  that  the  rent  is  just  the 
same  as  it  was  under  the  old  lease.  That  may  be,  but  it  is 
the  only  rent  which  Miss  Read  claimed  to  be  entitled  to 
under  the  agreement,  and  that  the  defendants  say  in  their 
answers  they  have  paid  to  her  from  the  time  mentioned  in 
the  answer  up  to  the  date  there  specified.     There  is  no 


(»)  6  Vea.,  720,  n.  (*)  6  Hare,  213. 

«)  4  D.  M.  A  G.,  674.  C)  2  Sch.  A  Lef.,  688,  603. 

»)  Law  Rep.,  8  Ch.,  496.  («)  1  Sw.,  172. 
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doubt,  upon  the  admission  in  their  own  answer,  that  from 
the  time  of  the  execution  of  the  agreement  by  their  agent  on 
their  behalf  they  did  pay  the  said  rent  (that  is  the  rent  men- 
tioned in  the  agreement^  to  Miss  Read  in  her  lifetime. 
What  becomes  then  of  tne  objection  that  this  may  be  re- 
ferred to  something  else;  that  the  possession  might  have 
been  a  continuance  as  tenants  from  year  to  year?  They 
admit  they  have  been  paid  the  very  rent  which  by  the  agree- 
ment they  had  stipulated  to  pay. 

It  is  said  that  the  plaintiff  is  deprived  of  the  right  which  he 
otherwise  possessed  by  reason  of  laches.  Now  the  laches 
consists  in  this.  The  testatrix  may  be  said  to  have  been  an 
eccentric  person,  but  with  that  I  have  nothing  to  do,  and  I 
do  not  regard  it  in  considering  the  case.  But  the  defence 
set  up  by  the  answer  is,  after  admitting  the  agreement,  after 
admitting  that  the  draft  of  the  proposed  lease  was  sent  by 
the  solicitor  of  Miss  Read — ''but  the  draft  was  never  ap- 
proved of  by  us,  and  the  whole  matter  then  dropped,"  and 
— adopting  the  favorite  Americanism — ''no  furtner  action 
was  ever  taken  herein."  Then  comes,  not  the  assertion  of 
a  fact,  but  an  expression  of  belief.  "Under  the  circum- 
stances aforesaid  we  submit  and  humbly  insist  that  the 
aforesaid  memorandum  and  neg6tiations  for  a  lease  for 
thirty-one  years  in  consideration  of  a  premium  were  waived 
and  abandoned  by  the  acts  and  conduct  of  the  parties." 

There  is  not  a  jjarticle  of  evidence  that  the  agreement 
between  these  parties  was  waived  and  abandoned.  To  do 
the  defendants  justice,  they  have  carefully,  at  all  events 
effectually,  avoided  pledging  their  oaths  to  anv  such  state- 
ment. The  evidence  on  the  other  side  is  complete  and  per- 
fect that  it  never  was  abandoned.  Under  *these  cir-  [665 
cumstances  I  am  asked  to  pause  before  making  a  decree  for 
the  specific  performance  of  this  agreement,  against  which 
there  is  not  a  particle  of  defence,  not  a  single  fact  proved, 
not  a  single  statement  or  suggestion  made  to  which  1  can  in 
the  slightest  degree  attend.  Something  was  said  about  the 
Statute  of  Limitations,  but  it  has  no  more  to  do  with  the 
case  than  many  other  of  the  topics  to  be  read  in  the  answer. 
The  stipulation  in  the  agreement  is  that  when  the  lease  shall 
be  completed  the  £600  shall  be  paid.  The  lease  has  never 
been  completed,  and  no  statute  exists  to  bar  the  claim.  In 
my  opinion  a  plainer  case  never  was  presented  to  the  court, 
and  the  plaintiff  is  entitled  to  the  decree  he  asks  for,  as  the 
representative  of  Miss  Read,  for  specific  performance  of  this 
agreement,  and  to  have  the  £600  paid  as  part  of  the  con- 
sideration.    There  can  be  no  inquiry  into  title,  for  that  is 
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Srevented  by  the  agreement.     The  lease  to  be  settled  in 
hambers  if  the  parties  differ. 

Mr,  ITay :  Yonr  honor  does  not  mean  to  give  interest  on 
this  money. 

The  Vice-Chancellob  :    Indeed  I  do. 

Mr.  Kay:  Not  for  eighteen  years? 

The  Vioe-Chancellor  :  Yes ;  because  yon  have  so  stipu- 
lated in  plain  terms.  You  have  contracted  that  you  will 
pay  interest  until  the  treaty  shall  be  completed,  and  it  is 
nobody's  fault  but  the  defendants'  that  it  has  not  been 
completed. 

.    Solicitors:    Messrs.  Shepeard  <fe  Sons;  Messrs.  OeUaUy^ 
Son  &  Warton. 


[Law  Reports,  20  Equity  Caaos,  666.] 
V.C.B.,  July  18,  1876. 

666]  *Smith  v.  Iliffe. 

[1874    S.     818.] 

Ward  of  Court — Settiemeni  of  Personal  EstaU — lAmUatum  on  Death  of  Husband  and  m 
de/atdt  of  Children  to  jfext  of  Kin  of  surviving  Wife — Rectification  by  gwing  the 
property  to  Wife  absoltUdy. 

By  a  marriage  settlement  executed  in  pursuance  of  articles  made  under  the  ord^ 
of  the  court  on  the  marriage  of  a  lady,  an  infant  and  a  ward  of  court,  personalty  of 
the  wife  was  limited  on  death  of  the  husband  and  in  de&ult  of  children,  both  which 
events  hi^pened,  to  the  wife,  as  she  should  by  will  appoint,  and  in  default  to  her 
next  of  kin. 

Upon  her  uncontradicted  evidence  that  this  was  not  in  accordance  with  her 
intention : 

Held^  that  she  was  entitled  to  have  the  settlement  rectified  by  limiting  the  prop- 
erty, in  the  events  which  had  happened  to  herself,  her  executors  and  admmistratora, 
absolutely ;  and  declaration  to  that  effect  ordered  to  be  indorsed  on  the  settlement 

Motion  for  decree.  By  articles  dated  the  10th  of  Decem- 
ber, 1833,  and  made  prior  to  the  marriage  of  Elizabeth 
Harrold,  a  minor  and  ward  of  court,  with  William  Palmer, 
in  pursuance  of  an  order  of  the  court,  dated  the  3d  of  De- 
cember, 1833,  certain  personal  property  of  Miss  Harrold  was 
covenanted  to  be  settled  upon  trusts  therein  mentioned  ;  and 
it  was  by  the  articles  declared  that  if  there  should  be  no 
child  of  the  the  marriage,  then,  after  the  decease  of  the  sur- 
vivor of  William  Palmer  and  Elizabeth  Harrold,  the  trustees 
should  be  possessed  of  the  trust  fund  and  the  income  thereof 
upon  such  trusts  as  Elizabeth  Harrold,  whether  covert  or 
sole,  should  by  will  appoint,  and  in  default  of  such  appoint- 
ment for  the  next  of  kin  of  Elizabeth  Harrold. 

The  marriage  took  place  on  the  12th  of  December,  1833. 
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On  the  9th  of  December,  1834,  Elizabeth  Harrold  attained 
twenty-one. 

By  the  marmge  settlement,  which  was  dated  the  4th  of 
February,  1836,  and  made  in  conformity  with  the  articles, 
and  in  pursuance  of  another  order  of  court,  dated  the  30th 
of  June,  1835,  the  above  personalty  was  settled  upon  the 
trusts  therein  mentioned ;  and  the  settlement  continued : 

"In  case  there  shall  be  no  child  of  the  said  William 
Palmer  by  *the  -said  Elizabeth  Harrold  who  under  the  [667 
thrusts  hereinbefore  declared  shall  attain  a  vested  interest  in 
the  said  sum,  then  in  such  case  the  said  trustees  shall,  after 
the  decease  of  the  survivor  of  them,  the  said  W.  Palmer  and 
Elizabeth  Harrold,  stand  and  be  possessed  of  and  interested 
in  the  said  sum,  and  the  dividends  or  annual  produce 
thereof,  npon  and  for  such  trusts,  intents,  and  purposes  as 
the  said  Elizabeth  Harrold,  whether  covert  or  sole,  shall  by 
her  last  will  and  testament  in  writing,  or  by  any  codicil  or 
codicils  thereto  to  be  signed  and  published  by  her  in  the 
presence  of  two  or  more  credible  witnesses,  direct  or  ap- 
point, and  in  default  of  such  appointment,  upon  trust  for 
all  and  every  such  person  or  persons  as  at  the  decease  of 
the  survivor  of  them,  the  said  W.  Palmer  and  Elizabeth 
Harrold  his  wife,  shall  be  the  next  of  kin  of  her  the  said 
Elizabeth  Harrold." 

On  the  14th  of  October,  1868,  William  Palmer  died. 
There  never  was  any  issue  of  the  marriage. 

On  the  23d  of  April,  1871,  Elizabeth  Palmer,  the  widow, 
married  the  Rev.  John  Henry  Smith ;  and  on  the  20th  of 
November,  1874,  she  filed  this  bill  against  John  Iliflfe,  the 
surviving  trustee  of  the  settlement,  and  her  husband,  J.  H. 
Smith,  praying  for  a  declaration 'that  she  was  entitled  to 
have  the  articles  and  settlement  rectified  in  such  manner 
and  form  as  that,  in  the  events  which  had  happened,  the 
funds  now  subject  to  the  settlement  might  be  neld  by  the 
defendant,  John  Iliflfe,  in  trust  for  the  plaintiflf,  her  execu- 
tors, administrators  and  assigns,  absolutely,  and  as  part  of 
her  separate  estate. 

Mrs.  Smith,  by  her  affidavit  in  support  of  the  bill,  said 
that  the  terms  of  the  settlement  were  arranged  by  her 
mother  and  her  advisers  without  reference  to  herself ;  that 
she  was  then  a  girl  under  twenty-one,  but  that  she  never 
understood  that  she  was  to  be  deprived  of  the  control  of 
her  own  property  in  the  event  of  her  Ijecoming  a  widow 
and  childless.  She  also  said  that  as  far  as  she  was  aware 
she  had  no  near  relations,  and  she  did  not  know  who  was 
her  next  of  kin. 

15  Eng.  Rep.  68 
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Mr.  Kay^  Q.C.,  and  Mr.  Warmington^  for  the  plaintiff: 
The  proper  frame  of  a  settlement  by  the  court  witn  regard 
668j  *to  this  particular  limitation  is  given  in  Carta-  v. 
TaggaTt{')\  SetonC). 

As  to  the  power  of  the  court  to  rectify  the  settlement, 
the  authorities  are,  Hohson  v.  Ferrahy{^)\  WoUerbeek  v. 
Barrow  (*) ;  Harhidge  v.  Wogan(^) ;  Torre  v.  Torre  {^). 

In  In  re  BesVs  SettlemerU  Trusts  {^)  it  was  held  that  by 
the  '^personal  representatives"  of  the  wife  in  a  limitation 
of  this  kind,  are  meant,  not  her  next  of  kin,  but  her  execu- 
tors and  administrators. 

Mr.  Townsendy  for  the  surviving  trustee  of  the  settle- 
ment. 

Mr.  Fields  for  the  second  husband. 

Sir  James  Bacon,  V.C:  The  last  case  which  has  been 
cited  furnishes  at  least  an  intelligible  and  satisfactorv  ground 
on  which  matters  of  this  kind  may  be  disposed  of.  In  In 
reBesVs  Settlement  Trusts  i^)  Vice-Chancellor  Hall  observes 
that  nothing  can  be  more  improbable  than  that  a  lady,  in 
making  a  settlement  of  her  own  property,  should  intend 
to  put  it  beyond  her  own  control  in  the  events  of  the  hus- 
band dying  and  there  being  no  child  of  the  marriage,  and 
thus  deprive  herself  of  the  power  of  making  any  provision 
on  the  occasion  of  a  second  marriage. 

These  observations  have  a  direct  bearing  on  the  present 
case;  and  authority  is  not  wanting,  if  it  were  needed,  to 
show  that  the  court  has  power  to  act  in  the  way  which  is 
prayed  by  this  bill. 

The  case  before  the  late  Master  of  the  Rolls  of  WoUer- 
beek V.  Barrow  {*)y  though  it  proceeded  on  facts  which  are 
not  present  here,  is  an  authority  as  to  the  jurisdiction  of  the 
court. 

In  the^  present  case  the  wife  states  positively  that  it  was 
not  her  intention  that  she  should  be  deprived  of  the  control 
of  her  property  in  the  events  which  have  happened ;  and 
against  that  statement  there  is  not  a  particle  of  evidence. 
669]  Such  a  state  of  things  *as  this  must,  according  to  the 
practice  of  the  court,  have  great  weight ;  and  there  is  abun- 
dant ground  for  holding  that  the  plaintiff  is  entitled  to 
have  tne  settlement  rectified  in  such  a  way  as  that,  in  the 
events  which  have  happened,  the  property  may  be  hers  ab- 
solutely. 

(')  5  De  G.  &  Sm.,  49;  1  P.  M.  A  G..         (»)  6  Hare,  2^8. 
286.                                       '  («)  1  Sm.  AGiff.,  518. 

(«)  Pasrc  666.  C)  Law  Rep.,  18  Eq.,  686,  691. 

(8)  2  Coll.,  412.  O  Ibid.,  686,692. 

rt  23  Beav.,  423. 
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There  will  be  a  declaration  in  the  terms  of  the  prayer  of 
the  bill,  and  it  will  be  sufficient  that  that  declaration  be  in- 
dorsed on  the  settlement. 

The  costs  of  all  parties,  as  between  solicitor  and  client, 
will  come  out  of  the  fund. 

Solicitors :  Messrs.  Fields  JRoscoe  &  Co.;  Messrs.  Iliffej 
BusseU  &  lUffe. 


[Law  Reports,  20  Equity  Cases,  669.] 
V.C.B.,  July  29,  1876. 

Cannon  v.  Trask. 

[1875     C.     242.] 

Infundum — Powers  of  Directors — AnnucU  General  Meeting —  Voting  Powere  of 

Skareholdere. 

Although  the  court  will  not  interfere  with  the  powers  and  duties  of  directors  in 
their  management  of  the  interiml  aifairs  of  a  company,  directors  will  be  restrained 
from  fixing  a  particular  date  for  holding  the  annual  general  meeting  of  the  company 
for  the  purpose  of  preventing  shareholders  from  exercising  their  voting  powers. 

This  was  a  motion  for  an  injunction  to  restrain  the  defen- 
dants, the  chairman  and  directors  of  Elworthy  Brothers  & 
Co.,  Limited,  from  holding  the  annual  general  meeting  of 
the  defendant  company  on  the  3d  of  August,  1875,  and 
from  summoning  any  meeting  of  the  defendant  company 
on  or  before  the  13th  of  August,  1875. 

The  company  was  formed  in  March,  1866,  for  the  purpose 
of  purchasing  and  extending  the  business  of  Messrs.  Wil- 
liam and  Henry  Elworthy,  woollen  manufacturers,  of  Wel- 
lington, Somerset,  with  a  nominal  capital  of  £200,000, 
divided  into  10,000  £20  shares,  the  first  issue  consisting  of 
6,000  shares,  of  which  2,500  were  to  be  issued  to  the  public. 
Messrs.  Elworthy  agreed  to  act  as  managers  of  the  com- 
pany for  a  period  of  ten  years  from  the  Ist  of  March, 
*1866,  at  a  salary  of  £600  a  year  each,  with  an  increase  [670 
contingent  upon  the  amount  of  dividend  declared. 

Messrs.  Elworthy  continued  to  act  as  managers  of  the 
company,  but  recently,  and  especially  since  August,  1874, 
differences  had  arisen  between  themselves  and  the  defen- 
dants, the  other  directors,  including  the  defendant  Trask, 
the  chairman,  with  regard  to  the  management  of  the  com- 
pany, from  which,  as  it  was  alleged,  the  defendant  directors 
were  endeavoring  to  exclude  Messrs.  Elworthy.  Under 
these  circumstances  the  company  became  divided  into  two 
rival  camps,  one  represented  by  Messrs.  Elworthy  and  their 
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friends,  including  the  plaintiffs,  the  other  by  the  defendants, 
the  directors  and  chairman.  But  although  they  held  a  ma- 
jority of  the  shares,  Messrs.  Elworthy  were  not,  in  conse- 
quence of  the  mode  in  which  the  shares  were  distributed, 
able  to  exercise  a  voting  power  proportioned  to  the  sfeares 
held  by  themselves  and  their  adherents  in  the  company,  nor, 
being  m  a  minority  on  the  bgard,  successfully  to  oppose  the 
action  of  the  defendants. 

In  the  course  of  the  contest  the  practice  of  buying  up  and 
distributing  shares  for  the  purpose  of  obtaining  ah  increase 
of  voting  BOwer  and  strengthening  their  interest,  which  was 
alleged' to  nave  been  commenced  by  the  directors,  had  been 
largely  resorted  to  on  both  sides  during  the  present  year. 
In  May,  1876,  Messrs.  Elworthy  executed  transfers  of  a  large 
number  of  shares  to  nominees.  Again,  on  the  30th  of  June, 
1876,  the  transfers  of  447  shares  to  various  nominees  of  the 
defendants  were  registered,  and  in  the  course  of  the  follow- 
ing month  transfers  of  935  shares  were  made  to  nominees  of 
the  plaintiffs  and  the  friends  of  WUliam  and  Henry  El- 
worthy. In  consequence  of  these  transfers  the  plaintiffs' 
party  stood  on  the  13th  of,  July  the  registered  holders  of 
3,068  shares,  representing  1,906  votes— a  majority  of  votes 
and  a  majority  of  the  shares  in  the  company ;  but  from  the 
transfers  of  several  of  these  shares  not  having  been  ap- 
proved and  registered  until  the  13th  of  July,  the  plaintiffs 
would  not,  having  regard  to  article  65,  command  a  majority 
of  votes  at  any  meeting  held  before  the  13th  of  August, 
1875. 

On  the  19th  of  July  a  resolution  was  passed  by  the  board 
of  directors,  and  notice  was  sent  out  to  the  snareholdere 
conveiiing  the  annual  general  meeting  for  the  3d  of  August, 
671]  witnout  waiting  *for  the  preparation  and  sending  out 
of  the  balance-sheet  and  completion  of  the  audit.  The  bill 
charged:  In  fixing  the  annual  meeting  at  the  unusually 
early  date  of  the  3d  of  August,  the  directors  were  actuated 
by  the  improper  motive  of  preventing  William  and  Henry 
Elworthy  and  their  friends  from  exercising  the  full  voting 
power  which  they  would  possess  if  the  meeting  were  held, 
as  had  always  heretofore  been  the  case,  on  the  third  or 
fourth  Monday  in  August,  and  there  was  no  reason  why  the 
meeting  should  be  summoned  for  so  early  a  date  except  that 
of  securing  to  the  defendants  a  majority  of  votes  with  the 
object  of  furthering  the  views  of  themselves  and  their 
friends.  Under  these  circumstances  the  bill  was  filed  by  the 
plaintiffs,  the  registered  holders  of  397  shares  (on  behalf  of 
themselves  and  all  other  the  shareholders  other  than  the 
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defendants),  with  the  consent  and  approval  of  registered 
holders  of  3,065  shares  entitled  to  1,905  votes  (assuming  the 
meeting  to  be  held  at  the  usual  time),  for  the  purpose  of 
restraining  the  holding  of  the  annual  general  meeting  on  the 
3d  of  August,  and  from  summoning  any  meeting  on  or  be- 
fore the  13th  of  August. 

The  bill  also  sought  to  restrain  the  directors  from  issuing 
preference  shares,  and  from  doing  certain  other  acts,  but  as 
the  argment  and  the  decision  were  confined  to  the  question 
of  the  validity  of  the  course  taken  by  the  directors  m  sum- 
moning the  meeting  for  the  3d  of  August,  1875,  any  de- 
tailed statement  of  the  other  points  raised  by  the  bill  is 
unnecessary. 

The  clauses  of  the  articles  of  association  material  for  this 
report  are  the  following : 

By  article  5  it  was  provided  that  the  company  might  in 
general  meeting  from  time  to  time,  by  special  resolution, 
alter  and  make  new  provisions  instead  of  or  in  addition  to 
any  regulations  of  the  company. 

"6.  Shares  shall  from  time  to  time  be  issued  by  the  di- 
rectors, either  as  one  class  or  as  several  classes,  at  such 
times  and  in  such  manner  as  the  board  shall  think  fit.  The 
board  shall  also  have  power  to  attach  to  the  shares  com- 
prised in  the  several  classes  any  special  priority  or  position 
with  reference  to  preferential,  guaranteed,  fixed,  fluctuating, 
redeemable  or  other  dividends  or  interest,  or  any  other  special 
priority,  condition,  or  restriction.^' 

*"21.  Subject  to  the  restrictions  of  these  presents,  [672 
any  member  may  sell  or  transfer  all  or  any  of  his  shares  by 
authority  in  writing  in  the  form  hereinafter  prescribed,  or  to 
the  like  effect." 

"  27.  No  share  shall  be  transferred  until  all  calls  upon 
such  share  be  fully  paid  up.  The  company  may  decline  to 
register  any  transfer  of  shares  made  by  a  member  who  is 
indebted  to  them,  or  if  the  directors  shall  be  of  opinion 
that  the  transferee  is  an  irresponsible  person,  but  such 
last-mentioned  ground  of  objection  shall  not  apply  after 
the  full  amount  of  the  shares  transferred  shall  have  been 
paid  up." 

*'42.  With  the  sanction  of  a  special  resolution  of  the 
company  previously  given  in  general  meeting,  the  directors 
may  increase  its  capital  by  the  issue  of  new  shares,  such 
aggregate  increase  to  be  of  such  amount  and  to  be  divided 
into  shares  of  such  respective  amounts  as  the  company  in 
general  meeting  shall  direct,  or  if  no  direction  be  ^ven,  as 
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the  directors  think  expedient,  whether  the  whole  of  the 
shares  shall  have  been  fully  paid  up,  and  whether  the  whole 
of  the  shares  then  for  the  time  being  issuable  shall  have 
been  issued  or  not." 

"43.  With  the  sanction  of  a  special  resolution,  the  direct- 
ors may  attach  to  such  or  any  of  such  new  shares  any  pref- 
erence or  guaranteed  dividend  or  profits,  or  any  preference 
or  priority  as  regarded  the  capital  or  the  dividends  or  profits, 
or  both,  over  the  shares  in  the  then  existing  capital,  or  such 
other  special  rights,  privileges,  priorities,  or  aavantages  as 
they  think  fit." 

''Meetings. 

"46.  The  first  general  meeting  shall  be  held  at  such  time, 
not  being  more  than  twelve  months  after  the  registration  of 
the  company,  and  at  such  places  as  the  directors  may  de- 
termine. 

"47.  Subsequent  general  meetings  shall  be  held  at  such 
time  and  place  (provided  the  same  be  held  once  at  least 
every  year)  as  maybe  prescribed  by  the  company  in  general 
meeting,  and  if  no  other  time  or  place  be  prescribed,  a 
general  meeting  shall  be  held  yearly  in  the  month  of 
August  in  every  year,  or  on  such  day  and  at  such  hour  and 
place  as  shall  from  time  to  time  be  determined  by  the  di- 
rectors." 

"  49.  The  directors  may  whenever  they  think  fit,  and  they 
shall  upon  a  requisition  made  in  writing  and  signed  by  not 
673]  less  than  *one-fifth  in  number  of  the  members  in  the 
company,  or  by  any  number  of  members  holding  in  the 
aggregate  not  less  than  one-fifth  of  the  nominal  capital  of 
the  company,  convene  an  extraordinary  general  meeting. 

"60.  Any  requisition  so  made  by  the  members  shall  ex- 
press the  object  of  the  meeting  proposed  to  be  called,  and 
shall  be  left  at  the  office  of  the  company. 

"61.  Upon  the  receipt  of  such  requisition,  the  directors 
shall  forthwith  proceed  to  convene  an  extraordinary  general 
meeting ;  and  if  they  neglect  to  do  so  for  twentjr-one  days 
from  the  time  of  requisition  being  so  left,  the  requisitionists, 
or  any  other  members  amounting  to  the  required  number  or 
value,  may  themselves  convene  the  meeting  and  give  the 
necessary  notices  for  the  purpose."  . 

62-63.  Seven  days'  notice  at  least,  specifying  the  place, 
day,  and  hour  of  meeting,  and  (in  case  of  special  business) 
the  general  matters  of  such  business,  to  be  sent  to  every 
member  and  signed  by  the  secretary,  except  in  the  case  of  a 
meeting  convened  by  members. 
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With  respect  to  the  votes  of  members,  it  was  provided : 

''66.  Every  member  who  shall  have  been  duly  registered 
for  one  month  previous  to  meeting  shall  be  entitled  to  vote 
at  such  meeting,  and  shall  have  for  every  share  held  by  him 
up  to  twenty,  one  vote  ;  for  every  additional  five  shares 
held  by  him  beyond  the  first  twenty  up  to  100,  one  further 
vote ;  and  for  every  additional  ten  shares  held  by  him 
beyond  the  first  100,  one  further  vote. 

''66.  The  chairman  of  every  meeting  shall  have  a  casting 
vote  in  addition  to  the  vote  to  which  he  shall  be  entitled  as 
a  member." 

"  69.  No  member  shall  be  entitled  to  attend  or  vote  at 
any  meeting  while  any  calls  or  interest  due  from  him,  alone 
or  jointly  with  any  person  or  persons,  are  or  is  in  arrear. 

"70.  Votes  may  be  given  either  personally  or  by  proxy, 
but  every  proxy  shall  be  appointed  in  writing  under  the 
hand  of  the  appointer,  if  a  corporation  under  their  common 
seal. 

"  71.  No  person  shall  be  appointed  a  proxy  who  is  not  a 
member  and  entitled  to  vote.  The  instrument  appointing  a 
proxy  shall  be  deposited  at  the  office  at  least  forty-eight 
hours  before  the  time  fixed  for  holding  the  meeting  at  which 
he  proposes  to  vote,  and  *no  instrument  appointing  a  [674 
proxy  shall  be  valid  after  the  expiration  of  one  calendar 
month  from  the  date  of  its  execution." 

Mr.  Kay^  Q.C.,  and  Mr.  F,  Thompson^  in  support  of  the 
motion :  '  Although  the  court  will  not  in  general  interfere  in 
the  internal  management  of  the  affairs  of  a  company,  di- 
rectors will  be  restrained  from  an  inequitable  use  of  their 
legal  powers  for  the  purpose  of  controlling  the  free  legiti- 
mate actibn  of  the  shareholders :  Fraser  v.  Whalley  (*). 

This  is  no  mere  question  of  internal  management.  It  is 
not  denied  hj  the  defendants  that  they  have  appointed  the 
annual  meeting  for  the  3d  of  August,  a  period  much  earlier 
than  usual,  for  the  purpose  of  defeating  the  legitimately 
created  votles  of  the  plaintiffs  and  their  nominees,  which 
represent  the  majority  of  shares  and  the  largest  number  of 
votes,  but  do  not  become  available  until  the  13th  of  August 
for  voting  purposes.  The  plaintiffs,  therefore,  are  entitled 
to  restrain  the  defendants  from  the  exercise  of  their  powers 
in  such  a  way  as  to  deprive  the  plaintiffs  of  their  voice  in 
the  affairs  of  the  company. 

Mr.  Hastings y  Q.C.,  and  Mr.  E.  Otdler^  for  the  defen- 
dants, the  chairman  and  directors  other  than  William  and 

0)  2  H.  A  M.,  10. 
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Henry  Elworthy:  The  court  will  not  interfere  between 
members  of  a  company  for  the  purpose  of  enforcing  duties 
arising  out  of  matters  properly  the  subject  of  internal  r^u- 
lation:  Lindley  on  I^artnership  (*).  It  will  not  compel 
shareholders,  to  whom  the  right  of  removing  these  directors 
has  been  given  by  the  deed,  to  justify  the  grounds  on  which 
their  discretion  has  been  exercised :  Inderwick  v.  Snell  (') ; 
and  in  the  case  of  directors  there  is  no  jurisdiction  to  take 
the  management  of  the  company  out  of  their  hands  by  com- 
pelling them  to  summon,  or  restraining  them  from  holding, 
a  general  meeting  for  any  purpose  connected  with  the  man- 
agement of  the  company :  MacDougaU  v.  Oardiner  ('),  un- 
less it  can  be  shown  that  such  powers  or  discretion  are  being 
fraudulently  exercised. 

By  the  articles  it  is  left  to  the  discretion  of  the  directors 
to  fix  the  dav,  hour,  and  place  of  the  annual  general  meet- 
675]  ing  which  is  *to  be  held  in  the  month  of  August. 
Ample  notice  of  the  meeting  summoned  for  the  ^  of 
August  has  been  given,  and  any  intention  to  exercise  their 
powers  otherwise  than  for  the  general  benefit  of  the  com- 
pany, in  strict  conformity  with  the  law  and  the  provisions 
of  the  articles,  is  distinctly  denied  by  the  defendants.  The 
3d  of  August  has  been  fixed  as  the  period  best  suited  to  the 
wishes  and  convenience  of  the  majority  (who  have  objected 
to  the  lateness  in  the  month  at  which  the  meeting  lias  here- 
tofore been  held),  and  as  the  accounts  and  balance-sheet  are 
ready  and  completed,  and  were  in  the  hands  of  the  share- 
holders on  the  24th  of  July,  there  is  no  valid  reason  for 
postponing  the  meeting. 

Sir  James  Bacon,  V.C:  With  regard  to  the  defence  of 
this  case,  no  doubt  there  is  a  certain  ingenuity  about  it ;  but 
in  the  argument  and  affidavit  the  entire  point  is  altogether 
missed  and  left  in  utter  silence.  The  law  enables  holders  of 
shares  to  subdivide  those  shares  in  such  way  as  they  think 
fit  for  the  purpose  of  increasing  the  votes  at  a  meeting.  The 
plaintiffs  would  willingly  exercise  that  power;  that  they 
possess  it,  is  not  disputed.  The  defendants  resort  to  a  con- 
trivance for  the  ptirpose  of  preventing  their  exercising  that 
lawful  power.  That  is  the  complaint  in  the  bill,  and  there 
is  not  one  word  in  the  affidavits  that  at  all  touches  that  point, 
nor  has  there  been  one  word  addressed  to  it  in  the  argument 
on  behalf  of  the  defendants.  What  has  been  urged  is  the 
predominant  power  of  the  directors  to  act  for  the  benefit  of 

(')  Page  935.  (»)  Law  Rep.,  10  Ch.,  606. 

O  .2  Mac.  «fe  G.,  216. 
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the  company,  and  that  the  court  will  not  interfere  with  the 
internal  arrangements  of  a  company.  The  case  of  iTider- 
vxick  V.  8neUi^\  and  other  cases,  may  be  referred  to  to 
establish  that  which  nobodjr  ever  thought  of  disputing,  and 
which  is  not  the  question  in  this  cause.  The  question  is, 
whether  the  directors,  who  do  not  in  their  affidavit  disavow 
their  intention  of  holding  this  meeting  in  order  to  prevent 
the  plaintiflfs  from  exercising  their  legal  right,  can  oe  per- 
mitted to  do  so  ?  That  is  the  single  question.  They  have 
appointed  a  day  for  the  meeting,  which  under  art.  47  they 
are  entitled  to  do,  but  thev  have  done  it  at  such  a  time  and 
in  such  a  manner  as  makes  it  ^impossible  for  the   [676 

SlaintiflFs  to  have  their  vot^s  recorded.  The  directors  do  not 
eny  that  in  the  slightest  degree.  They  say,  in  making 
their  excuse,  that  thev  have  been  in  the  habit  of  calling  this 
meeting  as  soon  as  the  accounts  of  the  company  were  pre- 
pared and  ready  to  be  submitted  to  the  meeting.  No  doubt 
it  is  for  the  direct  advantage  of  the  shareholders  to  know 
bj  the  exhibition  of  the  report  and  the  balance-sheet  in  what 
circumstances  the  company  stand,  so  that  they  majr  best 
exercise  their  right  of  voting.  The  affidavit  then  states  that 
the  annual  general  meeting  has  never  hitherto  been  sum- 
moned before  the  accounts  and  balance-sheet  and  the 
reports  of  the  directors  have  been  sent  to  the  shareholders. 
In  every  case  in  which  the  annual  meeting  has  been  sum- 
moned the  annual  reports,  accounts,  and  balance-sheet  have 
been  sent  to  the  shareholders,  together  with  the  notice  sum- 
moning such  meeting.  In  the  present  instance  the  notice 
was  sent  on  Monday,  the  19th  of  July,  and  the  report  and 
balance-sheet  were  not  sent  until  the  24th  of  July.  This  I 
take  to  be  unopposed,  because,  although  I  entirely  concur 
in  all  that  has  been  argued,  and  which  is  indisputable,  as  to 
the  powers  of  the  directors,  the  articles  of  association,  and 
the  general  law  of  the  subject,  not  one  word  has  been  said 
upon  the  only  point  on  which  the  plaintiffs  rely,  and  which, 
as  it  is  uncontradicted,  entitles  the  plaintiffs  to  the  reUef 
asked  for  by  their  motion. 

Then  it  was  said  that  the  bill  was  demurrable.  Why  was 
it  not  demurred  to  \  It  would  be  a  very  fair  question  to  try 
on  demurrer;  but  if  they  admitted  by  demurrer  the  facts 
which  the  plaintiffs  allege  in  their  bill,  it  is  not  for  me  to 
say  what  would  have  been  the  fate  of  the  demurrer,  although 
I  can  easily  forsee  it.  I  think  the  plaintiffs  are  entitled  to 
the  injunction  they  ask  for  to  prevent  the  meeting  being 
held  until  after  the  14th  of  August.     There  is  no  interfer- 

0)  2  Mac.  i&  G.,  216. 
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ence  by  this  order  which  I  make  with  the  powers  and  duties 
of  the  directors. 

An  appeal  from  this  order  was,  on  the  31st  of  July, 
1875,  withdrawn  on  payment  of  the  costs  of  all  parties  by 
the  company. 

Solicitors:  Messrs.  Simpson  &  OuUingford ;  Messrs. 
Vallance  &  Vallance^  agents  for  Messrs.  Murly  &  Sans^ 
Bristol. 


[Law  Reporta,  20  Equity  Cases,  692.] 
V.C.H.,  June  80.  1876. 

692]  *MiLLS  V.  Capel. 

[1876     M.     124.] 

SlcUuie  of  lAmUatiofw  (3    <fc  4   WUl.   4,  c.   87),  ».  23— T^wn/  in   TaHr^Defee^ 
Aggurance — i^ubsigting  Life  Estales — Fosgession. 

Lands  limited  in  equity  to  T.,  F.,  and  F.'s  wife  E.  successively  for  life,  with  re- 
mainder to  the  first  and  other  sons  of  F.  and  E.  successively  in  tail  male,  with 
remainder  to  F.  in  tail  general,  with  remainders  over,  were  in  the  year  1836,  without 
the  consent  of  T.,  the  protector  of  the  settlement,  by  deed  inrolled,  reciting,  contrary 
to  the  fact,  the  seisin  in  fee  simple  of  F.,  conveyed  by  F.,  E.  joining  to  transfer  or 
bar  her  dower,  to  a  purchaser  in  fee  simple ;  and  the  purchaser  then  entered  into 
possession.     T.  died  in  1848,  F.  8ied  without  issue  in  1869,  and  E.  died  in  1878: 

Held,  that  until  1873  the  possession  of  the  purchaser  was  a  possession  by  virtue  of 
the  subsisting  life  estates,  and  not  of  the  estate  tail  in  remainder  of  F.,  and,  con-^e- 
quently,  was  not  a  possession  the  continuance  of  which  for  the  period  of  twenty 
years  would,  under  the  23d  section  of  the  Statute  of  Limitations,  bar  tlie  remain- 
ders over. 

Demurrer.  The  material  allegations  of  the  bill  were 
shortly  as  follows  :  B^  an  indenture  dated  the  28th  of  Mav, 
1802,  freehold  lands  in  the  parish  of  Chipstable,  in  tte 
county  of  Somerset,  were  limited  in  the  usual  manner  to 
such  uses  as  Francis  Mead  the  elder  and  Thomasin  his  wife 
should  jointly  appoint,  and  in  default  to  the  use  of  Francis 
Mead  the  elder  for  life,  with  remainder  to  the  use  of 
Thomasin  Mead  for  life,  with  remainder  to  the  use  of  such 
child  or  children  of  Francis  Mead  the  elder  and  Thomasin 
Mead  as  the  survivor  of  them  should  by  deed  or  will  appoint, 
and  in  default  of  such  appointment  to  the  use  of  Francis 
Mead  the  younger  in  tail  general,  with  remainder  to  the  use 
of  Edward  Mead  in  tail  general  with  remainders  over. 
693]  *By  an  indenture  dated  the  26th  of  November,  1814, 
and  made  between  Francis  Mead  the  elder  and  Thomasin 
liis  wife  of  the  first  part,  Francis  Mead  the  younger  of  the 
second  part,  Elizabetn,  afterwards  the  wife  or  Francis  Mead 
the  younger,  of  the  third  part,  and  George  Peppin  of  the 
fourth  part,  in  consideration  of  a  marriage  then  intended 
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and  afterwards  solemnized  between  Francis  Mead  the 
younger  and  Elizabeth  Mead,  and  in  order  to  make  some 
provision  for  them  and  for  the  issue  of  the  marriage,  Francis 
Mead  the  elder  and  Thomasin  Mead,  in  exercise  of  their 
power  appointed  all  the  premises  comprised  in  the  settle- 
ment of  1802,  unto  George  Peppin,  his  heirs  and  assigns, 
to  hold  the  same  aft>er  the  solemnization  of  the  marriage  to 
the  use  of  Francis  Mead  the  elder  for  life,  with  remainder  to 
the  use  of  Thomasin  Mead  for  life,  with  remainder  to  the 
use  of  Francis  Mead  the  younger  for  life,  with  remainder  to 
the  use  of  Elizabeth  Mead  for  life  or  widowhood,  with  re- 
mainder to  the  use  of  the  first  and  other  sons  of  Francis 
Mead  the  younger  and  Elizabeth  Mead  successively  in  tail 
male ;  and  in  default  of  such  male  issue  living  at  the  death 
of  the  survivor  of  Francis  Mead  the  younger  and  Elizabeth 
Mead,  then  to  the  same  uses,  upon  such  trusts,  and  for  such 
intents  and  purposes,  as  were  declared  concerning  the  same 
in  the  indenture  of  1802,  or  such  of  them  as  should  then  be 
subsisting  and  capable  of,  taking  effect. 

Francis  Mead  the  elder  died  in  the  year  1828. 

At  the  dates  of  the  indentures  of  May,  1802,  and  Novem- 
ber, 1814,  the  owners  and  occupiers  of  the  settled  lands 
were  entitled  to  certain  rights  of  common  over  waste  lands, 

fjarcel  of  the  manor  of  Chipstable,  of  which  John  Stone  was 
ord. 

In  the  year  1834  the  Chipstable  Inclosnre  Act  was  passed 
for  the  purpose  of  allotting  and  inclosing  the  waste  lands  of 
the  manor,  which  act  provided  amongst  other  things  that 
in  case  any  person  entitled  to  an  allotment  should  sell  his 
interest  in  the  waste  lands  before  the  award  the  commis- 
sioner should  make  the  allotment  to  the  purchaser. 

In  anticipation  of  the  award  making  an  allotment  in 
respect  of  the  settled  lands,  by  an  indenture  (made  without 
the  consent  of  Thomasin  Mead,  then  the  protector  of  the 
settlement)  dated  the  31st  of  January,  1836,  and  duly  ac- 
knowledged and  inroUed,  after  *reciting  the  Chip-  [694 
stable  Inclosure  Act,  and  (contrary  to  the  fact)  that  Francis 
Mead  the  younger  was  seised  in  fee  simple  of  the  settled 
lands,  and  after  reciting  that  Francis  Mead  the  younger  had 
agreed  with  John  Stone  for  the  sale  to  him  of  all  his  right 
in  the  said  waste  lands,  and  that  Elizabeth  Mead  his  wife 
had  agreed  to  join  in  the  conveyance  for  the  purpose  of 
barring  or  transferring  her  dewer,  Francis  Mead  and  Eliza- 
beth his  wife  conveyed  to  John  Stone  in  fee  simple  all  the 
right  and  interest  of  them  the  said  Francis  Mead  the  younger 
and  Elizabeth  his  wife  in  the  waste  lands  in  the  parish  of 
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Chipstable,  and  in  every  allotment  which  might  be  made  in 
respect  of  the  settled  lands. 

The  award  under  the  Inclosure  Act  was  made  on  the  19th 
of  Mav,  1837,  and  the  commissioner  awarded  and  allotted 
to  Jonn  Stone,  as  the  purchaser  thereof,  the  waste  lands 
awarded  in  respect  of  the  settled  lands,  and  he  allotted,  at 
the  same  time  other  waste  lands  to  John  Stone,  without  speci- 
fying the  particular  portion  allotted  in  respect  of  the  pur- 
chase from  Francis  Mead  the  younger. 

John  Stone  immediately  entered  upon  the  waste  lands  so 
allotted  to  him,  and  either  he  or  the  defendant,  who  after- 
wards purchased  them  from  him,  had  been  in  possession  of 
them  ever  since. 

Thomasin  Mead  died  in  July,  1848,  without  having  made 
any  further  appointment  of  tne  settled  lands,  and  without 
having  done  any  act  to  confirm  the  conveyance  of  the  Slst 
of  January,  1835. 

Francis  Mead  the  younger  died  in  May,  1859,  without 
issue,  and  without  having,  after,  the  death  of  Thomasin 
Mead,  done  any  act  to  conhrm  the  title  of  John  Stone  or  the 
defendant. 

Elizabeth  Mead,  the  surviving  tenant  for  life,  died  June, 
1873. 

The  present  bill  was  filed  by  James  Mills,  who  derived  his 
title  under  a  proper  disentailing  assurance  executed  by  the 
issue  in  tail  of  Edward  Mead.  And  after  averments  to  the 
foregoing  effect,  the  plaintiff  stated  that  he  was  unable  to 
commence  an  action  of  ejectment  to  recover  possession  of 
the  settled  lands,  because  George  Peppin,  in  whom  the  legal 
estate  in  the  settled  lands  was  vested,  had  died  many  years 
ago  intestate,  and  the  plaintiff  could  not  ascertain  in  whom 
the  legal  estate  was  now  vested ;  and,  moreover,  because 
the  boundaries  of  the  allotments  had  been  confused,  and  he 
was  unable  to  ascertain,  without  discovery  from  the  defen- 
dant, the  exact  proportion  which  the  settled  lands  bore  to 
695]  the  *other  tenements  in  respect  of  which  allotments 
were  made  to  John  Stone.  The  plaintiff  then  submitted 
that  he  was  tenant  in  common  with  the  defendant  in  the 
lands  allotted  to  John  Stone  in  certain  undivided  shares,  to 
be  ascertained  with  reference  to  the  quantity  and  value  of 
the  settled  lands  compared  with  the  quantity  and  value  of 
the  other  tenements  in  respect  of  which  the  allotment  to 
John  Stone  was  made,  and  he  prayed  by  his  bill  that  the 
defendant  might  make  discovery  where  the  allotted  lands 
were  situate,  what  were  the  boundaries  thereof,  and  what 
portion  (if  any)  of  the  allotment  was  made  in  respect  of  the 
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settled  lands,  or  if  it  should  appear  that  no  specific  allot- 
ment was  made  in  respect  of  them,  that  the  defendant  might 
discover  the  acreage  and  value  of  the  whole  of  the  tenements 
in  respect  of  which  the  allotment  was  made,  and  the  pro- 
portion which  the  settled  estates  bore  thereto,  and  in  that 
case  that  the  plaintiff  might  be  declared  to  be  tenant  in 
common  of  the  allotted  lands  with  the  defendant  in  undi- 
vided shares,  to  be  ascertained  with  reference  to  the  propor- 
tion which  the  quantity  and  value  of  the  settled  estate  bore 
to  that  of  the  other  tenements  in  respect  of  which  the  allot- 
ment was  made,  and  tliat  a  partition  might  be  made  accord- 
ingly ;  and  also  for  an  account  of  the  rents  and  profits  since 
the  death  of  Elizabeth  Mead,  and  for  payment  to  the  plain- 
tiff of  his  proportion  thereof. 

To  this  bill  the  defendant  demurred. 

Mr.  W.  Pearson^  Q.C.,  and  Mr.  J^encer  Vincent,  for  the 
defendant,  in  support  of  the  demurrer :  Possession  has  con- 
tinued under  the  assurance  of  1835  from  its  date  until  now. 
Thomasin  Mead,  the  prptector  of  the  settlemen.t,  died  in 
1848,  and  more  than  twenty  years  has  elapsed  since  that 
time,  which  was  the  time  at  which,  following  the  language 
of  the  23d  section  of  the  Statute  of  Limitations  (3  &  4  Will. 
4,  c.  27),  "such  assurance,  if  it  had  then  been  executed"  by 
Francis  Mead  the  younger,  "would,  without  the  consent  of 
any  other  person,"  have  barred  the  remainder  over. 
■  It  is  true  that  Elizabeth  Mead  lived  until  1873,  and  assum- 
ing her  life  estate  not  to  have  been  merged  by  the  convey- 
ance of  1836,  the  remainderman  could  not  sooner  have 
entered ;  but  that  *is  immaterial.  This  section  does  [696 
not  regard  the  time  when  the  remainderman  can  first  enter. 
Suppose  a  base  fee  immediately  expectant  on  the  death  of 
the  protector  to  have  been  well  created,  the  remainderman* 
could  not  have  entered,  although  neither  could  the  issue ; 
and  all  would  have  been  barred  at  the  end  of  twenty  years 
after  the  protector's  death  without  having  had  a  chance  of 
preventing  the  time  running.  The  act,  in  fact,  shifts  the 
assurance  to  the  year  1848.  Time  has  accordingly  run 
against  the  plaintiff,  the  right  of  the  defendant  is  absolute, 
and  the  demurrer  will  lie. 

Mr.  Bavepy  Q.C.,  and  Mr.  Crossley^  in  support  of  the 
bill :  The  possession  under  the  23d  section  of  the  Statute 
of  Limitations  must  be  possession  by  virtue  of  the  estate 
fail.  Possession  under  the  assurance  of  the  tenant  in  tail 
qiid  tenant  in  tail  did  not  commence  until  the  death  of 
Elizabeth,  in  1873.  Although  there  was  only  one  deed  (that 
of  1835),  tliat  deed  operated  as  three,  or  at  least,  as  two 
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assurances;  first,  of  Elizabeth's  life  estate;  secondly,  of 
Francis  Mead's  estate  in  tail.  Her  estate  was  not  merged  in 
his  notwithstanding  the  joint  conveyance,  the  contingent  re- 
mainder to  the  issue  preventing  any  merger.  There  has, 
therefore,  been  no  such  possession  as  will  bar  the  remainder, 
bj  virtue  of  which  the  plaintiff  claims,  but  only  a  posses- 
sion under  an  assurance  by  a  tenant  for  life,  which  is  not 
sufficient:  Morgan  v.  Morgan  ('). 

Mr.  Vincent^  in  reply :  There  is  no  ground  in  sect.  23  for 
holding  that  the  possession  which  is  to  operate  as  a  bar 
must  be  carved  out  of,  or  be  in  virtue  of  the  estate  tail.  A 
mere  secret  conveyance,  followed  by  no  change  of  posses- 
sion, would  be  insufficient ;  but  the  section  is  satisfied  if 
there  be  an  assurance  of  such  a  kind,  made  by  a  person  so 
qualified  as  to  pass  a  base  fee,  and  possession  be  taken  by 
uie  grantee  "  at  the  time  of  the  execution  of  such  assurance, 
or  at  any  time  afterwards."  And  this  is  made  clearer  by 
what  follows:  "And  the  same  person  or  any  other  person 
whatsoever  (other  than  some  person  entitled  to  such  pos- 
697]  session  in  respect  of  an  estate"  in  *remainder)  "  sliall 
continue  to  be  in  such  possession,"  &c.  Here  "  possession" 
must  mean  the  same  in  both  clauses,  and  in  the  parenthesis 
"such  possession"  cannot  possibly  mean  possession  by 
virtue  of  the  estate  tail. 

Sir  Charles  Hall,  V.C:  This  demurrer  must  be  over- 
ruled. In  my  opinion  the  23d  section  of  the  Statute  of 
Limitations  does  not  apply,  for  the  reasons  given  by  Mr. 
Davey  in  his  argument,  and  upon  the  authority  of  Morgan 
V.  Morgan  (').  Moreover,  I  observe  it  stated  in  Sugden's 
Real  Property  Statutes  (')  that  one  of  the  propositions  of 
the  Real  Property  Commissioners  was  that  on  any  alienation 
by  a  tenant  in  tail  by  any  assurance  not  operating  as  a  com- 
plete bar  to  the  estate  tall,  and  all  estates,  rights,  and  inter- 
ests limited  to  take  effect  on  the  determination  or  in 
derogation  of  it,  possession  under  such  assurance  should 
have  the  same  effect  in  barring  the  estate  tail,  and  all  estates, 
rights,  and  interests  so  limited,  as  if  such  possession  hiul 
been  adverse  to  the  estate  tail,  or  to  such  estates,  rights, 
and  interests.  And  in  commenting  upon  this  proposition 
Lord  St.  Leonards  says:  ''These  intentions  were  carried 
into  effect  by  the  enactment  in  the  23d  section  before  quoted, 
which  requires  a  possession  or  receipt  for  twenty  years  next 
after  the  commencement  of  the  time  at  which  such  assur- 
ance, if  it  had  then  been  executed  by  the  tenant  in  tail  or  the 

(»)  Law  Rep.,  10  Eq.,  99,  104.         (*)  Law  Rep.,  10  Eq.,  99.         (»)  2d  «!.,  p.  86. 
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person  who  would  have  been  entitled  to  his  estate  tail  if 
such  assurance  had  not  been  executed,  would,  without  the 
consent  of  any  other  person,  have  operated  to  bar  such 
estate  or  estates  as  aforesaid,  at  the  end  of  which  twenty- 
years  such  assurance  is  made  effectual  against  any  claimant 
after  or  in  defeasance  of  such  estate  tail.  The  assurance 
referred  to  is  the  one  made  by  the  tenant  in  tail.  The  oper- 
ation of  the  clause,  therefore,  is  not  strictly  to  make  time 
a  bar,  but  to  make  time  give  a  full  operation  to  the  assur- 
ance executed  by  the  tenant  in  tail." 

It  was  intended  to  legislate  for  the  case  of  possession 
under  a  base  fee  ;  now  in  this  case  there  was  not  until  1873 
any  possession  under  a  base  fee,  the  possession  previous  to 
that  year  having  *been  by  virtue  of  tne  life  estates  of  [698 
Francis  Mead  the  younger,  and  Elizabeth  his  wife.  The 
fact  that  the  same  deed  which  passed  those  life  interests  also 
passed  a  base  fee  does  not  affect  the  character  of  the  posses- 
sion held  by  the  purchaser.  The  "possession"  "by  virtue 
of  such  assurance,"  to  be  effectual  under  the  23d  -section, 
must  be  a  possession  by  virtue  of  an  assurance  which  turned 
an  estate  tail  into  a  base  fee.  Were  this  not  so,  remainders 
over  might  be  barred  by  possession  under  a  tenant  for  life. 
This  demurrer  must  accordingly  be  overruled. 

Solicitors  for  the  plaintiff :  Messrs.  8yms  &  Son. 
Solicitors  for  the  defendants :  Messrs.  Shepheard  &  Sons. 


The  statute  of  limitations  does  not 
run  against  remaindermen  or  reversion- 
ers, daring  the  continuance  of  the  prior 
estate.  It  is  aimed  at  those  who  may 
be  guilty  of  laches  in  omitting  to  enter, 
or  bring  actions,  which  cannot  be  said 
of  remaindermen  or  reversioners,  who 
have  no  right  in  law  to  do  either : 
Jackson  v.  Johnson,  5  Cowen,  74 ;  Fo- 
gal  V.  Piere,  17  Abb.  Prac,  113 ;  Clark 
«.  Ilughea,  13  Barb. ,  147 ;  Learned  v. 
Tallmadge,  26  Barb.,  443;  Vander- 
Yoort  V.  Gould,  36  N.  Y.,  639  ;  Randall 
V.  Kaab.  2  Abb.  Pr.,  307  ;  Moore  v.  Er- 
win,  4  Wend.,  58  ;  Tyler  on  Ejectment, 
117-S. 

In  ejectment  the  plaintiff  claimed  as 
heir  at  law  of  his  mother  T.,  a  daugh- 
tor  of  H.  11.  died  in  1839  having  de- 
vised the  land  to  his  widow,  A.,  during 
widowhood,  and  then  to  be  equally  di- 
vided among  his  children.  She  mar- 
ried again  in  1843.  T.  married  the 
plaintilf's  father  in  1842,  being  then 
eighteen,    and    tliey    lived    with    her 


mother,  he  working  the  land  until 
1844.  T.  died  about  1848.  About  1868, 
the  plaintiff's  father  surrendered  his 
interest  to  the  plaintiff,  who  was  born 
in  December,  1847.  Defendants  claimed 
title  to  the  land  by  length  of  posses- 
sion. Held,  that  the  estate  of  the 
plaintiff's  father  in  right  of  his  wife 
being  one  for  which  the  father  could 
have  maintained  an  action  when  they 
left  the  land  in  1844,  the  plaintiff  was 
barred,  at  all  events  during  the  life  of 
his  father.  Sci/ible,  that  on  the  father's 
death  he  would  still  be  barred,  though 
he  had  never  been  in  a  position  to  sue  : 
Trickey  v.  Seeley,  81  U.  C.  Q.  B.,  214. 

It  is  undoubtedly  true  that  the  plaintiff 
was  not  entitled  to  recover  during  his 
father's  life,  for  until  his  deatli  he 
claimed  not  under  his  own  estate,  as 
heir,  but  under  his  father's  estate  as 
tenant  by  the  curtesy. 

There  is,  however,  we  think,  no 
doubt  that  aft<»r  liis  father's  death  he 
could  recover  ou  his  own  title  as  rever- 
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Bioner,  and  the  statute  would  not  com-  oast  his   co-tenant  and  thna  set  the 

mence   to   run   against   him  till  his  statnte   to   running   in    his   favor  as 

father's  death.  against  his  co-tenant :   Qapp  v.  Brom- 

Though  one  tenant  in  common  may  aghim,  9  Cowen,  530. 


[Law  Reports,  20  Equity  Cases,  698.]' 
V.C.H.,  June  80 ;  July  1,  3,  1875. 

Pane  v.  Fane. 

[1878    F.     83.] 
Family  SeUlemeni — SeUing  aside — CoimderaHon — Rdease  of  Charge — Aftsiate. 

A  family  settlement  will  not  be  supported  if  founded  on  a  mistake  of  either  party 
to  which  the  other  party  is  accessory,  although  such  mistake  may  haye  been  inno- 
cently made. 

A  son,  tenant  in  tail  in  remainder,  shortly  after  attaining  twenty-one  joined  with 
his  father,  the  tenant  for  life,  in  re-settling  the  family  estates.  The  son  was  infln- 
enced  to  make  the  re-settlement  by  the  representation  of  his  father  that  a  portions' 
charge  of  £6,000  was  not  (as  in  fact  it  was)  a  subsisting  charge  on  the  estates,  bat 
was  a  charge  to  take  effect  only  in  case  the  father  should  so  direct,  and  a  release  of 
the  supposeid  power  to  charge  contained  in  the  re-settlement  was  the  prindpal  god- 
sideration  for  its  execution : 

Heidf  that,  although  this  misrepresentation  was  innocently  nuide,  the  re-settlemeot 
must  be  set  aside  as  founded  on  mistake. 

By  articles  entered  into  on  the  25th  of  August,  1832,  in 
consideration  of  an  intended  marriage  between  Lucy  Harriet 
Benett  (who  was  tenant  in  tail  in  remainder  of  certain  set- 
tled estates)  and  Arthur  Fane,  Arthur  Fane  and  Lucy  Har- 
riet Benett  covenanted  that  in  case  the  marriage  should  take 
effect,  and  A.  B.  Lambert  and  John  Benett  the  elder  (who 
were  entitled  to  life  interests  in  the  settled  estates)  should 
consent,  then  the  said  Arthur  Fane  and  Lucy  Harriet  Benett 
699]  would,  when  Lucy  Harriet  Benett  should  come  *into 
possession  of  the  settled  estates,  or  prior  thereto  with  the 
concurrence  of  A.  L.  Lambert  and  John  Benett  the  elder, 
or  such  of  them  as  would  consent,  suffer  or  join  in  suffer- 
ing a  recovery  of,  and  settle  or  join  in  settling  the  estates  to 
the  use  of  such  persons,  for  such  estates  and  subject  to  such 
powers  as  A.  B.  Lambert  and  John  Benett  the  elder,  or  such 
one  of  them  as  should  concur  in  the  settlement,  should, 
together  with  Arthur  Fane  and  Lucy  Harriet  his  wife,  or 
the  survivor  of  them,  by  the  recovery  deed  jointly  appoint ; 
and  in  default,  to  the  use  of  trustees,  their  executors,  admin- 
istrators and  assigns,  for  ninety-nine  years,  if  Arthur  Fane 
and  Lucy  Harriet  his  wife  should  so  long  live,  in  trust  to 
pay  the  rents  to  Lucy  Harriet  Fane  during  the  joint  lives  of 
herself  and  Arthur  Fane,  with  remainder  to  the  use  of  Arthur 
Fane  and  his  assigns  for  his  life,  without  impeachment  of 
waste,  with  remainder  to  the  use  of  Lucy  Harriet  Fane  for 
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life,  without  impeachment  of  waste,  and  after  the  decease 
of  Arthur  and  Lucy  Harriet  Pane,  to  the  use  of  trustees, 
their  executors  and  administrators,  for  the  term  of  1,000 
years  upon  the  trusts  thereinafter  declared,  and  subject 
thereto,  to  the  use  of  the  first  and  every  other  son  of  Lucv 
Harriet  Fane  by  Arthur  Pane,  or  any  after- taken  husband, 
in  tail  male,  with  similar  limitations  to  the  sons  of  Lucy 
Harriet  Fane,  in  tail  general,  followed  by  successive  limita- 
tions in  tail  male  and  in  tail  general  in  favor  of  her  daugh- 
ters, and  with  divers  limitations  over.  And  it  was  declared 
that  the  trusts  of  the  term  of  1,000  years  should  be  trusts  by 
and  out  of  the  rents,  or  by  sale  or  mortgage  of  the  estates,  or 
by  other  usual  ways  or  means,  to  raise  the  sum  of  £6,000  for 
the  portion  of  the  daughters  (other  than  an  eldest  or  only 
daughter  entitled  in  tail  under  the  limitations  aforesaid)  and 
younger  sons  of  the  marriage,  and  to  pay  the  same  at  such 
times  and  in  such  manner  as  Arthur  Fane  and  Lucy  Harriet 
Fane  should  during  their  joint  lives  by  deed,  or  the  survivor 
of  them  should  by  deed  or  will,  appoint,  and  in  default 
equally  among  such  child  or  children  at  twenty-one  or 
marriage. 

Shortly  after  the  date  of  this  indenture  ^Arthur  Fane  and 
Lucy  Harriet  Benett  intermarried. 

By  indentures  of  lease  and  release,  dated  the  8th  and  9th  of 
November,  1833.  to  which  release  A.  B.  Lambert,  John  Benett, 
the  *elder,  Arthur  Fane,  and  Lucy  Harriet,  his  wife,  [700 
were  parties,  after  correctly  reciting  the  articles  of  the  26th 
of  August,  1832,  including  the  provisions  therein  contained 
as  to  tne  term  of  1,000  years  for  raising  portions,  and  that 
by  virtue  of  a  common  recovery  duly  suffered  in  pursuance 
of  the  said  articles  the  estates  were  conveyed  and  assured 
to  the  intent  that  the  recovery  should  enure  and  the  lands 
stand  and  be  limited  as  in  the  indenture  of  release  expressed, 
it  was  by  the  indenture  of  release  declared  that,  subject  to 
the  estates  subsisting  in  priority  to  the  estate  tail  of  Lucy 
Harriet  Fane,  and  to  certain  charges  therein  specified,  the 
lands  should  stand  limited  to  uses  similar  to  those  specified 
in  the  articles,  including  a  limitation  of  a  term  of  1,000  years 
to  M.  Beresford  and  H.  K.  Seymer,  their  executors,  adminis- 
trators and  assigns.  And  it  was  declared  that  the  lands  were 
so  limited  to  them  ivpon  trust  that  if.  there  should  be  any 
child  or  childern  of  L.  H.  Fane  and  Arthur  Fane  (other  than 
an  eldest  or  only  daughter  entitled  as  aforesaid),  ''  then  and 
in  such  case  they,  the  said  Mr.  Beresford  and  11.  K.  Seymer, 
or  the  survivor  of  them,  their  or  his  executors,  administra- 
tors, or  assigns,  should  after  the  decease  of  the  survivor  of 
15  Eng.  Rep.  70 
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them,  the  said  A.  B.  Lambert,  John  Benett,  the  elder,  Arthur 
Fane,  and  Lucy  Harriet,  his  wife,  or  the  survivor  of  them,  if 
they,  he,  or  she  shall  so  direct  by  any  deed  or  writing,"  by 
any  of  the  ways  and  means  therein  mentioned,  raise  the  sum 
of  £6,000  for  the  portion  or  portions  of  such  child  or 
children  (other  than  as  aforesaid),  the  said  sum  to  be  in 
trust  for  all  or  such  one  or  more  of  them,  to  be  an  interest 
vested,  and  to  be  paid  at  such  times,  and  if  more  than  one 
in  such  proportions  and  in  such  manner,  as  Arthur  Fane 
and  Lucy  Harriet,  his  wife,  should  by  deed  jointly,  or  the 
survivor  of  them  should  by  deed  or  will  appoint,  and  in 
default  amongst  such  child  or  children  in  equal  shares,  and 
to  be  vested  interests  in  such  children,  being  sons,  at  twentv- 
one,  and  being  daughters  at  twenty-one  or  marriage,  in  the 
usual  manner. 

Thus  the  charge  of  £5,000  for  portions  which,  under  the 
articles  was  an  absolute  charge,  was,  according  to  the  lan- 
guage of  the  settlement  purporting  to  be  made  in  pursuance 
of  the  articles,  only  to  take  effect  if  Arthur  Fane  and  Lucy 
Harriet,  his  wife,  should  "so  direct." 

701]  *No  direction  to  raise,  or  appointment  of,  the  sum 
of  £6,000  was  evCT  given  or  made. 

Lucy  Harriet  Fane  died  in  the  year  1845,  having  had  issue 
the  plaintiff  Edmund  Douglas  veitch  Fane,  her  first  born 
son,  the  defendant,  Henry  Arthur  Fane,  Vere  Fane  (after- 
wards Vere  Fane  Benett  Stanford),  and  three  other  children. 
Prior  to  the  year  1858,  A.  B.  Lambert  and  John  Benett,  the 
elder,  both  died.  On  the  6th  of  May,  1858,  the  plaintiff 
attained  the  age  of  tweny-one,  and,  according  to  his  evi- 
dence, immediately  thereupon  his  father,  Arthur  Fane,  pro- 
posed to  him  that  he  should  re-settle  the  lands  comprised 
in  the  settlement,  and  as  an  inducement  represented  that, 
under  the  existing  settlement  he  (Arthur  Fane)  was  em- 
powered to  charge  by  way  of  portions  for  the  children  of 
nis  marriage,  other  than  the  plaintiff,  the  sura  of  £6,000, 
which  would  not  be  chargeable  upon  the  lands  unless  he 
exercised  the  power,  and  he  offered  and  promised  to  the 

Elaintiff  that  if  he  would  make  the  proposed  re-settlement 
e  (Arthur  Fane)  would  make  other  provision  for  his  other 
children,  and  would  not  exercise,  but  would  release,  his 
alleged  power,  which,  having  regard  to  the  income  of  the 
lands,  would  be  a  material  advantage  to  the  plaintiff.  The 
plaintiff,  under  his  father's  influence  and  this  inducement^ 
then  consented  to  make  the  proposed  re-settlement,  and  a 
disentailing  deed  and  resettlement  were  accordingly  pre- 
pared upon  the  father  s  instnictiuiis  by  the  father's  solicitor, 
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who  throughout  the  negotiations  for  and  in  carrying  out 
the  re-settlement  acted  as  the  adviser  of  the  son,  as  well  as 
the  father,  the  former  having  no  separate  adviser. 

The  disentailing  deed,  which  was  dated  the  7th  of  Feb- 
ruary, 1859,  recited  shortly  the  indenture  of  release  of  the 
9th  of  November,  1833,  referring  thereto  as  a  settlement 
executed  8ubseq[uently  to  the  marriage  ''in  pursuance  of 
articles  entered  into  previously  thereto  ;"  but  contained  no 
other  reference  to  such  articles,  and  referred  to  the  trusts 
of  the  term  of  1,000  years  as  "  certain  trusts  for  raising  the 
sum  of  £6,000  for  the  portions  of  the  younger  children  of 
L.  H.  Fane  by  Arthur  Fane,  if  the  said  A.  B.  Lambert, 
John  Benett,  the  elder,  Arthtir  Fane,  and  Lucy  Harriet, 
his  wife,  or  the  survivor  of  them,  should  so  direct."  The 
operative  part  of  the  disentailing  deed  comprised  the  usual 
conveyance  by  the  plaintiff  as  tenant  in  tail  in  remainder 
with  the  concurrence  of  his  ^father,  Arthur  Fane,  as  [702 
the  protector  of  the  settlement  (without  prejudice  to  his 
father's  estate  for  life  and  to  certain  specified  incumbrances), 
to  a  trustee  to  the  use  of  the  plaintiflT  in  fee. 

The  deed  of  re-settlement  was  dated  the  8th  of  February, 
1859,  and  its  narrative  recitals  were  similar  to  those  in  the 
disentailing  deed,  the  trusts  of  the  indenture  of  the  9th  of  No- 
vember, 1833,  with  reference  to  the  term  of  1,000  years,  being 
recited  as  trusts,  "in  case  the  said  A.  B.  Lambert,  J.  Benett, 
the  elder,  Arthur  Fane,  and  Lucy  Harriet,  or  the  survivor, 
should  so  direct,  to  raise  and  levy  the  sum  of  £6,000  for  the 
portions  of  the  younger  children  of  the  said  Lucy  Harriet 
Fane  by  Arthur  Fane ;"  and  it  further  contained  an  introduc- 
tory recital  that  Arthur  Fane  and  the  plaintiff  were  desir- 
ous that  the  hereditaments  comprised  in  the  disentailing 
deed  should  be  settled  to  the  uses  and  in  manner  therein- 
after expressed,  and  that  they  had  agreed  to  execute  the 
assurance  thereinafter  contained.  The  deed  then  witnessed 
that  in  pursuance  of  this  agreement  and  in  consideration  of 
the  premises,  and  of  a  nominal  consideration,  Arthur  Fane 
and  the  plaintiff,  according  to  their  respective  estates  and 
interests,  conveyed  the  lands  (subject  to  the  same  incum- 
brances as  those  specified  in  the  deed  of  the  9th  of  Novem- 
ber, 1833),  to  trustees,  their  heirs  and  assigns,  to  the  use 
and  intent  of  confirming  the  life  estate  limited  to  Arthur 
Fane  by  the  indenture  of  the  9th  of  November,  1833,  with 
all  powers  and  privileges  annexed  thereto  or  limited  to  him 
hy  the  said  indenture,  "except  the  power  of  raising,  or 
directing  the  raising  of,  the  sum  of  £5,(KK)  for  tlie  })()rtions 
of  his  younger  children,"  if  the  lands  should   vest  in  the 
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plaintiff  and  his  issue.  And  after  the  death  of  Arthur  Pane 
the  estates  were  limited  to  the  use  of  the  plaintiff  and  his 
assigns  for  his  life,  without  impeachment  of  waste,  with 
remainder  to  the  use  of  his  first  and  other  sons  in  tail  male, 
with  remainder  to  the  use  of  his  daughters  as  tenants  in 
common  in  tail  general,  with  cross  remainders  between  the 
daughters,  with  remainder  to  the  use  of  Henry  Arthur  Pane, 
the  third  son  of  Arthur  Pane,  for  life,  with  similar  remain- 
ders in  tail  male  and  tail  general  in  favor  of  his  sons  and 
daughters  respectively,  with  remainder  to  the  use  of  such 
persons  and  in  such  manner  as  the  survivor  of  Arthur  Pane, 
and  the  plaintiff  should  by  deed  or  will  appoint,  and  in 
703]  default  to  the  *use  of  the  plaintiff,  his  heirs  and 
assigns  forever.  The  deed  then  contained  a  joint  power 
for  Arthur  Pane  and  the  plaintiff  to  raise  a  sum  of  money 
by  way  of  mortgage ;  powers  for  the  plaintiff,  and  after  his 
decease  for  Henry  Arthur  Pane,  to  charge  jointures  and  to 
charge  portions  for  younger  chUdren  ;  and  a  release  in  the 
following  terms :  "And  in  further  pursuance  of  the  said 
recited  agreement  the  said  Arthur  Pane  doth  hereby  if  the 
said  hereditaments  and  premises  to  be  conveyed  shall  vest 
in  possession  in  the  said  E.  D.  V.  Pane  and  his  issue  under 
the  limitations  hereinbefore  contained,  but  in  no  other  case 
or  event,  release  and  yield  up  unto  "  (trustees)  '*  their  execu- 
tors, administrators  and  assigns  the  power  or  raising  or  di- 
recting the  raising  of  the  sum  of  £6,000  for  the  portions  of 
his  younger  children  so  given  or  limited  to  him  as  aforesaid 
by  the  said  recited  indenture  of  settlement  to  the  intent  and 
so  that  the  same  power  may  in  such  event  alone  and  not 
otherwise  be  absolutely  released  and  extinguished." 

Arthur  Pane  died  on  the  11th  of  June,  1872,  and  the 
plaintiff  entered  into  possession  of  the  settled  lands.  lu 
August,  1872,  the  plaintiff  discovered  that  under  the  articles 
of  the  25th  of  August,  1832,  the  sum  of  £5,000  was  an 
actual  charge  upon  the  settled  lands,  and  the  terra  of  1,000 
years  a  subsisting  term  in  equity  instead  of  being,  as  he 
supposed,  a  charge  and  term  only  to  take  effect  in  case 
his  father  should  so  direct.  A  suit  of  Stanford  v.  Faiw 
(1873  S.  No.  169)  was  then  instituted  hj  Vere  Pane  Be- 
nett  Stanford,  as  one  of  the  younger  children  of  Arthur 
Pane,  against  the  plaintiff,  Henry  Arthur  Pane,  and  the 
trustees  of  the  1,000  years'  term,  in  order  to  obtain  a  decla- 
ration that  under  the  articles  of  1832  the  sum  of  £/),000  was 
agreed  and  intended  to  be  provided  as  poj-tions  for  tlin 
younger  children  in  the  settlement  to  be  executed  in  pur- 
suance thereof  ;  that  the  plaintiff  Stanford  became  under 
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the  settlement  of  the  9th  of  November,  1833,  or  at  all  events 
under  the  articles  of  the  25th  of  August,  1832,  entitled  to 
one-fifth  part  of  such  sum  ;  that  the  term  of  1,000  years 
was  limited  for  the  purpose  of  raising  that  sum  ;  that  the 
indenture  of  settlement  of  the  9th  of  November,  1873,  might 
be  reformed  so  far  as  necessary  for  the  purpose  of  effectuat- 
ing its  true  intent,  and  for  other  incidental  relief.  This  suit 
of  Stanford  v.  FaTie  came  to  a  hearing  ^before  the  [704 
Vice-Chancellor  Sir  Charles  Hall  on  the  9th  of  November, 
1874,  when  his  honor  made  a  decree  in  favor  of  Mr.  Stan- 
ford, declaring  that  according  to  the  intent  and  upon  the 
true  construction  of  the  indenture  of  the  9th  of  November, 
1833,  the  sum  of  £6,000  became,  upon  the  death  of  Arthur 
Fane,  raisable  out  of  the  estates  comprised  in  the  same 
indenture,  under  the  trusts  declared  concerning  the^term  of 
1,000  years  thereby  limited. 

In  the  meantime,  the  plaintiff  had  instituted  this  suit 
against  Henry  Arthur  Fane  and  the  trustee  of  the  re-settle- 
ment, charging  that  the  indentures  of  the  7th  and  8th  of 
February,  1859,  were  obtained  from  and  executed  by  him 
under  parental  influence,  by  surprise,  and  without  profes- 
sional advice,  and  upon  a  material  misrepresentation,  and 
under  a  material  mistake  as  to  the  power  of  his  father  to 
release  the  charge  of  £5,000.  And  he  prayed,  by  his  bill, 
that  the  indentures  of  the  7th  and  8th  of  February,  1859, 
or,  at  all  events,  that  of  the  8th  of  February,  1859,  might 
be  set  aside  and  delivered  up  and  be  cancelled,  and  that 
directions  might  be  given  for  vesting  the  estates  in  the 
plaintiff. 

This  suit  now  came  on  for  hearing,  it  being  admitted  that 
the  misrepresentations  of  Arthur  Fane,  the  father,  were 
innocently  made. 

Mr.  Dickinson^  Q.C.,  and  Mr.  J.  Beaumont^  for  the  plain- 
tiff :  This  is  the  simple  case  of  a  re-settlement  executed  by 
a  tenant  in  tail  in  remainder  shortly  after  attaining  full  age, 
without  independent  advice,  upon  the  faith  of  a  representa- 
tion by  his  father,  the  tenant  for  life,  which,  though  inno- 
cently made,  was  untrue.  In  fact,  as  it  turned  out,  the 
father  gave  up  nothing,  and  the  son  got  nothing,  while 
giving  up  his  estate  tail  in  exchange  for  a  life  estate.  Un- 
der these  circumstances,  the  re- settlement,  being  founded 
on  a  mutual  mistake,  cannot  stand,  and  the  plaintiff  is 
entitled  to  have  it  set  aside,  although  there  was  no  fmud 
in  the  transaction :  Cooper  v.  Phibbs  (*).  In  that  case  Lord 
Westbury  lays  down  that  the  maxim,  '''  Ignorantia  juris 

(')  Law  Rep.,  2  11.  L.,  149,  170. 
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hand  excusai^^'*  has  no  application  when  the  word  ^^jus^^ 
denotes  private  rights. 

Mr.  Morgan^  Q.C.,  and  Mr.  Vaughan  HawkiTis^  for  the 
705]  defendants,  *argued  the  case  on  behalf  of  the  nnbom 
children  who  would  take  under  the  limitations  of  the  re- 
settlement : 

This  is  a  case  of  a  family  settlement,  and  to  such  cases 
the  same  principles  must  not  be  applied  as  to  dealings  be- 
tween strangers.  The  mere  exercise  of  the  parental  influ- 
ence is  no  ground  for  setting  aside  family  arrangements 
tending  to  the  peace  of  the  family  and  the  avoiding  of  dis- 
putes, and  the  cases  relating  to  the  re-settlement  of  family 
estates,  where  the  object  is  the  preservation  of  the  family 
property,  are  still  stronger.  Such  re-settlements  are  fa- 
voi-ed  by  the  court,  and  l^tween  father,  tenant  for  life,  and 
son,  tenant  in  tail,  barring  the  entail  and  re-settling  the 
property,  if  the  re-settlement  is  reasonable,  neither  appa- 
re«t  inadequacy  of  consideration  nor  want  of  professional 
advice  in  the  son  is  sufficient  ground  for  setting  it  aside: 
Jennefv.  Jenner  {^).  Hoghton  v.  HoghtonC)  is  the  only 
case  in  which  a  bill  of  this  sort  has  succeeaed,  but  there, 
while  a  great  part  of  the  judgment  of  the  Master  of  the 
Rolls  is  favorable  to  our  contention,  the  grounds  on  which 
he  set  aside  the  settlement  were  that  under  it  the  father 
took  direct  benefits  from  the  son,  and  that  the  settlement 
was  not  a  reasonable  one,  nor  properly  explained  to  the 
son,  neither  of  which  considerations  apply  here. 

Then  as  to  the  mistake  with  reference  to  the  power  of 
charging  portions.  That  mistake  was  innocently  made,  and 
in  the  absence  of  fraud  family  re-settlements,  being  analo- 
gous to  family  arrangements,  will  be  established,  although 
founded  on  mistake :  Gordon  v.  Oord^n  (').  The  case  of 
Cooper  V.  Phibbs  (')  is  distinguishable  from  and  has  no  appli- 
cation to  the  present  case. 

Moreover,  this  is  not  the  simple  case  of  a  settlement  mere- 
ly in  consideration  of  the  release  of  the  charge.  A  mere 
supposition  of  a  right  is  enough  to  support  a  family  agree- 
ment: Stapilton  v.  Stapilton  i^).  Any  particular  part  of 
the  bargain  is  not  the  consideration  itself.  The  main  con- 
sideration is  the  family  arrangement.  And  the  failure  of 
an  item  in  the  bargain  is  immaterial :  Stewart  v.  Stewart  ('). 
706]  The  court  will  not,  in  cases  of  family  *arrangement, 

(')  2  Giff.,  232  ;  2  D.  F.  «t  J.,  869.  (»)  1  Atk.,  2;   Tud.  L.  C.  in  Eq.,  4tli 

(«)  16  Beav:,  278.  ed.,  p.  824. 

(3)  8  Sw.,  400-463.  (•)  6  CI.  <b  F..  911. 

(*)  Law  Rep.,  2  H.  L.,  149. 
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inquire  into  or  consider  the  quantum  of  the  consideration  if 
there  is  a  sufficient  motive  for  the  re-settlement,  and  that 
motive  may  either  be  the  maintenance  of  the  family  peace 
or  the  preservation  of  the  family  property  in  its  natural 
succession  :  Oordon  v.  Oordon  (*).  If  only,  as  is  the  case 
here,  the  settlement  is  fair  and  proper,  then  a  mistake  such 
as  this  is  not  sufficient  ground  tor  setting  it  aside :  Pullen 
V.  Ready  ('). 

Sir  Charles  Hall,  V.C:  I  should  certainly  not  seek  to 
disturb  the  course  of  the  decisions  as  to  re-settlements  by 
father  and  son  if  I  had  the  power  (which  I  have  not)  to  do 
so.  They  are  not  to  be  interfered  with  lightly,  and  the 
parental  influence  in  reference  to  such  re-settlements,  where 
there  is  no  other  consideration  or  element  in  the  case,  is,  I 
conceive,  to  be  disregarded.  Such  must  be  taken  to  be  the 
lajW :  for  the  court  has  thought  such  re- settlements  desir- 
able, and  has  favored  them  ;  but  every  case  must  be  looked 
at  with  reference  to  all  the  circumstances  attending  the  re- 
settlement. 

What  you  have  in  this  case  is  this,  that  it  was  supposed 
that  the  property  was  subject  to  a  sum  of  £5,0()0,  but  only 
in  the  event  of  the  father  choosing  to  say  it  should  be  so 
subject;  that  he  had  therefore  the  means  and  power  of 
bringing  into  settlement  as  part  of  the  transaction  of  re-set- 
tlement the  sum  of  £6,000  by  releasing  his  power  to  charge 
it.  Whether  a  power  of  that  kind  was  capable  of  being, 
or  properly  could  be,  used  in  any  way  to  the  advantage  of 
the  father  for  the  purpose  of  obtaining  a  settlement  to  any 
extent  in  his  own  favor,  is  a  question  with  which  I  do  not 
mean  to  deal ;  but  it  is  not  to  be  overlooked  that  ordinarily 
such  powers  vested  in  a  father  cannot  be  made  properly  the 
subject  of  bargain  with  the  son.  It  was  supposed  there  was 
a  power  to  nim  to  charge  portions  in  favor  of  younger 
children,  while  in  fact  portions  were  actually  charged. 
The  father  made  this  representation :  ''I  have  got  a  power 
to  charge  portions  in  favor  of  my  younger  children,  and 
will  give  that  up  if  you  will  make  a  re-settlement."  Ordi- 
narily, as  I  have  said,  such  powers  are  not  capable  of  being 
used  in  such  a  way,  and  there  are  many  cases  familiar  to 
counsel  in  *which  settlements  have  been  set  aside  [707 
simply  because  the  father  has  attempted  to  use  powers  of 
iointuring  and  charging  portions  as  a  means  of  obtaining 
benefits  accruing  to  the  father  from  the  resettlement. 

Passing  that  by,  however,  what  we  have  in  this  case  is, 
that  the  son,  a  young  man  who  of  course  knew  nothing  about 

(»)  8  Sw.,  400-463.  (*)  2  Atk.,  687 ;  Tu.  L.  C.  in  Eq.,  840. 
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settlements  and  the  mode  of  dealing  with  property,  acts 
through  the  adviser  of  his  father.  Ordinarily,  in  re-settle- 
ments, there  is  no  fault  to  be  found  with  that;  but  the 
adviser  of  the  father,  who  thus  becomes  the  adviser  of  both, 
must,  under  such  circumstances,  take  great  care  that  the 
true  state  and  position  of  the  title  to  the  proi)erty  is  accu- 
rately represented  to  the  son.  And  in  reference  to  that,  in 
this  particular  case  the  right  course  would  have  been,  not 
only  to  have  looked  into  the  settlement,  which  represented 
the  property  as  only  subject  to  the  charge  if  the  power  was 
exercised,  but  also  to  have  looked  into  the  articles  upon 
which  that  settlement  was  founded.  The  result  of  that  in- 
vestigation might  or  might  not  have  been  to  satisfy  the 
solicitor  that  the  £5,000  was  not  in  reality  in  the  position  ia 
which  the  father,  and  apparently  the  father's  solicitor  also, 
supposed  it  to  be.  However,  the  father's  solicitor  acted 
upon  the  view  that  there  was  no  question  whatever  of  the 
father  having  this  power,  and  that  he  could  bring  it  into  the 
re-settlement.  It  must  be  taken,  therefore,  that  the  adviser 
of  the  father,  although  acting  in  this  transaction  on  behalf 
of  the  son  also,  represented  to  the  young  man  just  as  much 
as  he  would  have  represented  to  the  young  man's  adviser  if 
he  had  had  a  separate  adviser,  that  the  father  was  in  this  po- 
sition. That,  in  reality,  was  untrue.  There  was  an  incor- 
rect representation  made  to  the  son,  and,  according  to  the 
son's  evidence  in  this  matter,  that  representation  influenced 
him,  and  led  him  to  make  the  re-settlement  in  question. 
And  it  is  not  a  case  of  the  son  coming  here  simply  with  his 
own  unsupported  evidence,  but  the  very  instruments  which 
are  before  the  court  show  and  prove  to  my  satisfaction  that 
his  statement  as  to  the  false  representation  in  that  respect  is 
correct.  There  can  be  no  doubt  whatever  that  the  repre- 
sentation was  made  to  the  son  as  he  alleges. 

There  being,  then,  that  representation  made  to  the  son,  it 
is  said  that  although  it  was  a  mistake,  yet,  inasmuch  as  this 
708]  is  in  the  *nature  of  a  family  settlement,  and  having 
regard  to  the  cases  with  reference  to  compromises  which  are 
said  to  be  a  portion  of  the  same  class  of  cases,  or  to  be  cases 
to  which  the  same  considerations  apply,  the  son  is  precluded 
from  obtaining  any  relief  in  respect  of  the  representation 
made  to  him.  1  do  not  understand  the  law  to  be  so,  and  I 
think  when  the  observations  of  Lord  Eldon  in  Oordaii  v. 
Gordon^')  are  referred  to,  those  observations,  far  from  sup- 
porting that  contention,  support  a  proposition  of  an  entirely 
different  character ;  that  is  to  say,  that  if  there  is  a  mistake— 

(')  8  Sw.,  400. 
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if  there  is  a  representation  made  to  the  person  about  to  effect 
a  settlement  which  is  untrue,  although  honestly  and  inno- 
cently made,  still,  that  representation  being  made,  the 
person  who  effects  the  re- settlement  is  entitlea  under  those 
circumstances  to  come  to  this  court,  and  to  have  the  re-set- 
tlement set  aside  upon  the  ground  of  mistake.  Lord  Eldon 
saysC),  where  he  is  dealing  with  the  general  question,  and 
treating  of  the  cases  of  StapiUon  v.  ^apiUon  ( ),  and  Cann 
V.  Cann  (•):  '*  Of  the  cases  which  have  been  quoted,  StapiUon 
V.  StapiUon^  and  Cann  v.  Cann^  there  is  no  necessity  for 
me  to  say  more  than  that  they  fully  establish  a  principle  of 
which  I  can  have  no  doubt,  that  where  family  agreements 
have  been  fairly  entered  into  •without  concealment  or  impo- 
sition upon  either  side,  with  no  suppression  of  what  is  true, 
or  suggestion  of  what  is  false,  then,  although  the  parties 
may  have  greatly  misunderstood  their  situation,  and  mis- 
taken their  rights,  a  court  of  equity  will  not  disturb  the 
q  uiet  which  is  the  consequence  of  that  agreement ;  but  when 
tne  transaction  has  been  unfair,  and  founded  upon  falsehood 
and  misrepresentation,  a  court  of  equity  would  have  a  very 
great  difficulty  in  permitting  such  a  contract  to  bind  the 
parties." 

Now,  take  the  first  part  of  that  judgment  where  he  says, 
''with  no  suggestion  of  what  is  false."  There  was  here  a 
suggestion,  and  not  merely  a  suggestion,  but  a  positive 
statement  in  the  instrument  itself  of  that  which  was  false, 
viz.,  a  recital  of  the  settlement  expressly,  clearly,  and  dis- 
tinctly stating  that  the  father  had  the  power  to  charge  this 
Eroperty  witn  jE6,000,  and  was  about  to  give  up  that  power, 
et  us,  however,  apply  to  this  *ca8e  as  nearly  as  we  [709 
can  what  Lord  Eldon  says  in  the  same  report,  and  those 
observations  will  show  that  an  innocent  statement  of  that 
which  is  untrue  will  not  protect  the  transaction,  even  although 
it  be  a  re-settlement  between  father  and  son.  Lord  Eldon 
there  ^ys(*):  "Mv  opinion  is,  that  if  James  Gordon,  prior 
to  the  agreement,  knew  that  there  had  been  a  private  cere- 
mony of  marriage,  and,  conscientiously  believing  that  it 
was  not  a  legal  marriage,  omitted  to  communicate  the  fact 
to  his  brother,  the  plaintiff  would  be  entitled  to  relief ;  on 
the  principle  that,  though  family  agreements  are  to  be  sup- 
ported, where  there  is  no  fraud  or  mistake  on  either  side,  or 
none  to  which  the  other  party  is  accessory ;  yet  where  there 
is  mistake,  though  innocent,  and  the  other  party  is  accessory 
to  it,  this  court  will  interpose."     Here  there  was  an  innocent 

0)  8  Sw.,  468.  (*)  1  P.  Wma.,  728. 
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mistake;  the  father  was,  as  I  conceive,  accessory  by  bis 
solicitor  to  the  mistake  being  made ;  and  if  that  be  so,  this 
is  a  case  in  which,  according  to  Lord  Eldon,  the  court  will 
interfere.  The  general  observations  of  Lord  RomiUy  in 
Hoghton  v.  Hoghton  certainly  tend  in  the  same  direction, 
for  he  says  in  that  case (*):  ''The  rule  to  be  drawn  from 
these  cases,  which  is  perfectly  consistent  with  the  rule  which 
prevails  in  the  first  class  of  cases  to  which  I  referred,  may,  I 
think,  be  thus  stated :  that  if  the  settlement  of  the  property 
be  one  in  which  the  father  acquires  no  benefit  not  abr<^idy 
possessed  by  him,  and  if  the  settlement  be  a  reasonable  and 
proper  one,  the  court  will  support  it,  even  though  it  may 
appear  that  some  influence  was  exerted  by  him  to  induce 
the  son  to  execute  it ;  and  provided  also  that  there  was  no 
suppression  of  what  is  true,  or  suggestion  of  what  is  false. 
This  is  distinctly  stated  by  Lord  Eldon  in  Gordon  v.  Gordon 
as  applied  to  family  agreements,  and  will  also  apply  to 
these  cases  of  re-settlement :  'Although,'  says  he,  'the  par- 
ties may  have  greatly  misunderstood  their  situation,  and 
mistaken  their  rights,  a  court  of  equity  will  not  disturb  the 

iuiet  which  is  the  consequence  of  that  agreement.'  "  Then 
ord  Romilly  goes  on  to  say,  and  this  is  his  own  statement, 
"But  where  there  is  a  mistake,  though  innocent,  and  the 
other  party  is  accessory  to  it,  this  court  will  interfere.  The 
point  of  this  observation  is,  that  the  one  is  accessory  to  the 
mistake  of  the  other." 

710]  ^Therefore,  treating  this  as  a  case  in  which  there  i8 
jurisdiction,  by  reason  of  the  mistake,  it  appears  to  me 
that,  under  that  plain  head  of  equity,  notwithstanding  the 
general  rule  in  favor  of  leaning  towards  supporting  family 
settlements,  the  plaintiff  here  is  entitled  to  relief. 

I  may  observe,  further,  that  I  am  much  struck  with  this 
point  also,  that  the  father  did  by  the  execution  of  this  re- 
settlement obtain,  as  it  seems  to  me,  very  substantial  bene- 
fits. It  is  true  that  he  gave  up  some  of  his  rights.  5fe  ^ve 
up  his  right  of  chargmg  portions,  excepting  that  those 

J)ortions  are  really  not  substantial  things  as  regards  the 
ather'  s  own  interest,  because  those  were  only  to  be  oper- 
ative and  to  become  charges  upon  the  property  after  the 
son  had  come  into  possession,  for  I  find  an  express  clause 
in  th&  re-settlement  which  provides  for  that.  It  is  very  odd 
that  in  this  re-settlement  I  do  not  find  that  the  father  makes 
any  provision  for  the  son  at  all.  He  does  not  give  the  present 
annuity,  which  is  usual.  Then  a  number  of  limitations  are 
struck  out,  which  before  existed  under  the  old  settlement. 

{})  15  Beav.,  806,  306. 


Vol.  XX]  EQUITY  CASES.  563 

V.C.H.  In  re  Orlebar's  Settlement  trusts.  1875 

Only  the  issue  of  the  two  sons  are  provided  for  apparently 
by  the  limitations.  There  is,  then,  a  joint  power  of  appoint- 
ment to  the  father,  with  an  ultimate  power  of  appointment 
to  the  survivor.  If  you  look  at  the  present  state  of  things, 
there  is  no  issue  of  either  of  the  two  sons  for  whose  issue 
provision  is  made.  It  is  quite  on  the  cards  that  the  father 
may  be  the  survivor.  It  is  a  verjr  substantial  benefit  which 
is  acquired  by  that  ultimate  limitation,  for  it  is  a  power  ex- 
ercisable immediately,  though  only  taking  effect  in  case  he 
survives.  The  father  could  always  say :  I  will  not  exercise 
that  joint  power  of  appointment  given  to  us  two,  and  I  will 
take  my  cnance  therefore  of  thus  acquiring  the  reversion. 
I  have  no  doubt  that  the  reversion  of  this  estate  in  the 
market  could  be  sold  for  a  very  considerable  sum  of  money 
il  it  were  offered  for  sale.  That  is  not,  however,  the  main 
ground  upon  which  I  rest  my  judgment.  I  think  that,  un- 
der all  the  circumstances,  the  plaintiff  is  entitled  to  be  re- 
lieved from  this  re-settlement. 
Solicitors:  Mr.  TT.  A,  Day;  Messrs.  Farrer^  Ouvry&  Co. 
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*In  re  Orlebar's  Settlement  Trusts.        [711 

Setdementr-DecOh  of  Tenant  for  Life  "  leavinff  a  Child  or  ChUdrm^'—Trvgt  for  "  the 
Child  or  Children  " — Deam  of  Child  after  Tioenty-one  in  lifetime  of  Tenant  for 
Zif&-~  Vested  Interest, 

'By  a  settlement  trustees  were  directed  to  hold  trust  funds  upon  trust  to  pay  the 
income  to  E.  H.  for  life,  and  after  her  death,  '*  leaving  a  child  or  children,"  to  trans- 
fer, pay,  and  make  over  the  fund  unto  **  all  and  every  the  child  or  children  of  the 
said  £.  H.,  and  the  issue  of  such  of  the  said  children  as  might  be  then  dead  "  (such 
issue  to  take  the  parent's  share),  equally  between  them  if  more  than  one,  the  shares 
of  sons  to  be  transferred  and  paid  at  the  age  of  twenty-one,  and  the  shares  of  daughr 
ters  at  that  age  or  marriage.  Five  of  the  children  of  E.  H.  survived  her,  and  at- 
tained twenty-one  or  married,  and  one  son  of  hers  attained  twenty -one  and  died 
without  issue  in  her  lifetime : 

Held,  that  although  the  trust  only  took  effect  in  case  some  one  child  survived 
E.  H.,  the  contingency  upon  which  the  trust  took  ejQTect  was  not  to  be  imported  into 
the  constitution  of  the  class  who  were  to  take  under  the  trust,  and  that  tne  son  who 
attained  twenty-one  and  died  in  the  lifetime  of  the  tenant  for  life  without  issue  took, 
nevertheless,  a  vested  interest  in  the  fund. 

Petition.  By  an  indenture  dated  the  12th  of  Jnly,  1821, 
being  a  settlement  executed  in  consideration  of  the  marriage 
afterwards  solemnized  between  William  Augustus  Orlebar 
and  Mary  Caroline  his  wife,  trust  funds  were  assigned  to 
trustees  upon  trust  to  pay  the  income  to  Mary  Caroline 
Orlebar  during  her  life  for  her  separate  use,  and  after  her 
death  to  set  apart  so  much  of  the  corpus  as  woul(^  produce 
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the  yearly  sum  of  £600,  and  to  pay  that  sum  to  William 
Augustus  Orlebar  during  his  life ;  and  to  hold  the  residue 
of  the  trust  fund  upon  trust,  in  case  there  should  be  any 
children  then  living  of  the  marriage,  immediately  after  the 
death  of  M.  C.  Orlebar  to  assign,  transfer,  and  make  over 
the  same  among  the  children  of  W.  A.  and  M.  C.  Orlebar, 
or  the  issue  of  any  such  of  them  as  might  be  dead  leavine 
issue,  in  such  manner  as  M.  C.  Orlebar  should  appoint^  and 
in  default  of  appointment  to  transfer,  pay,  and  make  over 
the  trust  premises  unto  all  and  every  the  child  and  children 
of  W.  A.  and  M.  C.  Orlebar,  and  the  issue  of  such  of 
them  as  might  be  dead  (such  issue  to  take  the  parent's 
712]  *share),  equally  between  them  if  more  than  one,  and 
if  there  should  be  but  one  such  child,  then  the  whole  to 
such  only  child,  the  shares  of  sons  to  be  transferred  to  them 
at  their  respective  ages  of  twenty-one,  and  the  shares  of 
daughters  at  their  respective  ages  of  twenty-one  or  days  of 
marviage,  which  should  first  happen  after  the  death  of 
M.  C.  Orlebar.  And  it  was  thereby  provided  that  in  de- 
fault of  appointment,  in  case  any  such  child  or  children 
being  a  son  or  sons  should  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  should  attain  that 
age  or  marry  in  the  lifetime  of  M.  C.  Orlebar,  then  and  from 
thenceforth  his  or  her  interest  in  the  trust  premises  should 
be  a  vested  interest,  and  should  be  transmissible  as  such  to 
his,  her,  and  their  issue,  notwithstanding  the  death  of  such 
child  or  children  afterwards  in  the  lifetime  of  M.  C.  Orlebar. 
And  after  a  clause  providing  that  if  any  such  child  being  a 
son  should  die  under  the  age  of  twenty-one,  and  without 
leaving  issue  at  his  death,  or  being  a*  daughter  should  die 
under  that  age  and  unmarried,  then  the  share  provided  for 
such  son  or  daughter  should  accrue  to  the  survivor  or  sur- 
vivors and  other  or  others  of  the  same  children,  and  the 
issue  of  such  of  them  as  might  be  dead  having  first  acquired 
a  vested  interest  in  their  respective  original  shares,  to  be 
equally  divided  between  them,  it  was  provided  that  in  de- 
fault of  children  of  the  marriage  (which  event  happened) 
the  trustees  should,  after  the  death  of  the  said  M.  C.  Orlebar 
(and  subject  to  the  payment  of  the  said  annual  sum  of  £600 
to  the  said  W.  A.  Orlebar  during  his  life)  hold  the  trust 
fund  upon  trust  to  pay  the  annual  proceeds  thereof  unto 
Elizabeth  Hancock  and  Maria  Orlebar  (two  of  the  sisters  of 
M.  C.  Orlebar)  during  their  respective  lives  in  equal  shares 
for  their  separate  use,  '*and  after  the  decease  of  either  of 
them  leaving  a  child  or  children,  then  as  to  one  moiety  of 
the  whole  of  the  trust  premises,  upon  trust  to  assign,  tmns- 
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fer,  pay,  and  make  over  the  same  unto,  between,  and  among 
such  one  or  more  of  the  children  of  the  said  Elizabeth  Han- 
cock and  Maria  Orlebar,  who  should  first  happen  to  depart 
this  life,  or  the  issue  of  such  children  as  might  be  then  dead 
leaving  issue  living  at  his  or  their  death,  or  born  in  due 
time  afterwards,  at  such  age"  and  in  such  manner  as  the 
said  Manr  Caroline  Orlebar  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  then  upon  *further  [713 
trust  to  transfer,  pay,  and  make  over  the  said  moietv 
whereof  there  should  be  no  such  appointment  "unto  all 
and  every  the  child  or  children  of  the  said  Elizabeth  Han- 
cock or  Maria  Orlebar,  who  should  first  happen  to  depart 
this  life,  and  the  issue  of  such  of  their  said  children  as 
might  be  then  dead  (such  issue  to  take  the  share  of  his  or 
her  parent),  equally  between  and  among  them  (if  more  than 
one),  share  and  share  alike,  and  if  there  should  happen  to 
be  but  one  such  child,  then  the  whole  to  such  only  child, 
the  share  or  shares  of  such  of  them  as  should  be  a  son  or 
sons  to  be  transferred  and  paid  to  him  or  them  at  his  or 
their  age  or  respective  ages  of  twenty-one  years,  and  the 
share  or  shares  of  such  of  them  as  should  be  a  daughter  or 
daughters  to  be  transferred  and  paid  to  her  or  them  at  her 
or  their  age  or  respective  ages  of  twenty-one  jears  or  days 
of  marriage,  which  should  first  happen.  And  it  was  thereby 
declared  that  if  any  such  child  being  a  son  should  die  under 
the  age  of  twenty-one  years  without  leaving  lawful  issue, 
•and  if  any  such  child  oeing  a  daughter  should  die  under 
that  age  and  unmarried,"  then  in  default  of  and  subject  to 
any  appointment,  the  share  of  each  such  son  or  daughter 
so  dying  should  "accrue  to  the  survivor  or  survivors,  and 
other  or  others  of  the  same  children,  and  the  issue  of  such 
of  them  as  might  be  dead,  having  first  acquired  a  vested  in- 
terest in  their  respective  original  shares  thereof,  and  be 
equally  divided  between  such  survivors  or  others  of  them, 
and  the  issue  of  such  of  them  as  might  be  dead  as  aforesaid 
(if  more-  than  one),  share  and  share  alike,  and  the  same 
should  become  vested,  and  transferable,  and  payable  at  such 
respective  ages,  days,  and  times  as  were  thereby  provided 
and  declared  touching  his,  her,  or  their  original  share  or 
shares,  and  that  such  benefit  of  survivorship  or  accruer 
should  extend  as  well  to  the  surviving  or  accruing  as  to  the 
original  shares.  And  from  and  immediately  after  the  de- 
cease of  the  survivor  of  them  the  said  Elizabeth  Hancock 
and  Maria  Orlebar  leaving  a  child  or  children,  or  the  issue 
of  any  such  child  or  children  living  at  her  death,"  the  trus- 
tees were  directed  to  stand  possessed  of  the  other  moiety  of 
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the  trust  premises  upon  trusts  for  the  benefit  of  the  child, 
children,  or  issue  of  the  survivor  of  Elizabeth  Hancock  and 
Maria  Orlebar  similar  to  those  declared  concerning  the  first 
7 14]  moiety  thereof.  And  it  was  declared  that  if  ^either  of 
them  the  said  Elizabeth  Hancock  and  Maria  Orlebar  should 
die  without  leaving  any  child  or  children  or  any  issue  of 
such  child  or  children*  who  should  live  to  attain  a  vested  in- 
terest in  the  fund  in  manner  thereinbefore  mentioned,  then 
the  trustees  were  thereby  directed  to  stand  possessed  of  the 
annual  proceeds  of  such  moiety  of  the  fund  of  her  whose 
issue  should  so  fail  in  manner  aforesaid  for  the  benefit  of 
the  survivor  of  them  the  said  Elizabeth  Hancock  and  Maria 
Orlebar  during  her  life,  and  after  the  decease  of  such  sur- 
vivor to  stand  possessed  of  the  principal  thereof  for  the 
benefit  of  the  child  or  children  of  such  survivor  and  his, 
her,  or  their  issue  upon  the  same  trusts  as  were  therein- 
before declared  concerning  the  first-mentioned  moiety  of  the 
trust  fund. 

There  was  no  issue  of  the  marriage  of  W.  A.  and  M.  C. 
Orlebar,  and  they  were  both  dead,  M.  C.  Orlebar  having 
died  in  March,  1859. 

Elizabeth  Hancock  died  on  the  17th  of  November,  1861, 
leaving  Maria  Orlebar  her  surviving,  and  having  had  six 
children,  viz.,  the  five  petitioners,  all  of  whom  had  attained 
twenty-one,  or,  being  daughters,  had  married,  and  one  son, 
who  had  died  in  her  lifetime.  The  deceased  son.  Major 
Fitzharding  William  Louquet  Hancock,  attained  twenty-' 
one,  and  died  on  the  26th  of  January,  1868,  without  issue, 
having  by  his  will  bequeathed  all  his  personal  estate  to  his 
widow,  and  appointed  her  sole  executrix. 

Mrs.  M.  C.  Orlebar  had  exercised  her  power  of  appoint- 
ment in  respect  of  a  portion  of  the  moietjr  settled  on  Mrs. 
Hancock  and  her 'children  ;  and  the  surviving  trustee  of  the 
settlement  having  paid  into  court  under  the  Trustee  Relief 
Act,  a  sum  of  £662  11^.  9<i.,  as  representing  the  share  to 
which  Major  Hancock  would  have  been  entitled  in  the  un- 
appointed  residue  in  case  he  had  been  living  at  the  death  of 
his  mother,  this  petition  was  presented  by  his  five  surviving 
brothers  and  sisters  for  payment  out  to  them  of  the  sum 

Said  in,   in  order  to  raise  the  question  whether  it  was 
ivisible  amongst  them,  or  passed  to  his  legal  personal  rep- 
resentative. 

Mr.  Morgan^  Q.C.,  and  Mr.  E,  Beaumont^  for  the  peti- 
tioners :  The  limitations  of  the  settlement  expressly  pro- 
715]  vide,  in  the  case  *of  the  children  of  the  marriage  of 
Mr.  and  Mrs.  Orlebar,  that  in  default  of  appointment  every 
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child  attaining  twenty-one,  or  being  a  daughter  marrying, 
shall  take  a  vested  interest  in  the  trust  fund,  notwith- 
standing his  or  her  death  in  the  lifetime  of  Mrs.  Orlebar, 
the  tentant  for  life ;  but  there  is  no  such  provision  as  to  a 
child  of  Mrs.  Hancock  attaining  twenty-one,  and  dying  in 
her  lifetime. 

This  is  not  a  case  in  which  the  word  "leaving^'  can  be 
construed  as  ''having,"  or  "having  had."  By  the  terms 
of  the  settlement  the  Umitations  in  lavor  of  Mrs.  Hancock's 
children  cannot  take  effect  unless  she  dies  leaving  children 
living  at  her  death,  and  the  whole  disposition  imports  con- 
tingency as  to  the  objects  to  take.  The  case  is  within  the 
authori*ty  of  BytJiesea  v.  Bythesea{^\  although  that  case 
goes  further,  inasmuch  as  in  it  there  was  actually  an  ex- 
press declaration  as  to  vesting  at  twentv-one,  which  here  is 
only  to  be  found  with  regard  to  the  settlor's  children. 

Woodcock  V.  Duke  of  DorseH^\  which  was  referred  to  in 
Bythesea  v.  Bythesea^  is  distinguishable  from  the  present 
case.  The  limitations  of  the  settlement  in  Woodcock  v. 
J>uke  of  Dorset  are  not  correctly  given  in  the  report  of  that 
case  in  3  Brovni,  but  will  be  found  in  a  note  to  Howgrave 
V.  Cartier  ('),  the  actual  words  being  to  "  the  children,^'  not 
to  "such  child  or  children,"  and  there  the  event  was  an- 
swered by  the  survivor  leaving  one  child  living ;  and,  more- 
over, there  was  no  provision,  as  in  .this  case,  for  the  issue  of 
a  child  who  dies  in  the  lifetime  of  the  tenant  for  life.  These 
distinctions  make  Woodcock  v.  Duke  of  Dorset  an  authority 
in  our  favor.  If  this  were  the  case  of  a  will,  it  is  clear  that 
no  child  predeceasing  the  parent  could  take :  Bythesea  v, 
Bythesea;  Wilson  v.  Mount {^)\  Sheffield  v.  Kennett  (*) ;  In 
re  WatsorCs  Trusts  {^)\  and  precisely  the  same  principles 
apply.  The  condition  that  each  child  must  outlive  the  ten- 
ant for  life  is  part  of  the  gift  itself.  The  recent  case  of 
Jeyes  v.  Savage  C),  which  arose  upon  a  settlement  the  terms 
of  which  are  similar  in  many  respects  to  this,  is  also  an  au- 
thority in  our  favor. 

.  It  is  also  observable  in  this  case,  that  when  the  settlors 
are  ^providing  for  their  own  children  they  are  careful  [716 
to  insert  a  provision  to  meet  the  contingency  which  has  hap- 
pened in  the  case  of  the  sister's  children,  although  the  con- 
struction would  have  been  stretched  in  favor  of  their  own 
children,  while  they  omit  to  insert  the  provision  in  the  case 

(»)  28  L.  J.  (Ch.),  1004.  (»)  27  Beav.,  207;  4  De  G.  A  J.,  693. 

(«)  3  Bro.  C.  C,  669.  (•)  Law  Rep.,  10  Eq.,  86. 

(?)  3  v.  A  B.,  79.  0)  Law  Rep.,  10  Ch.,  556. 
(•)  19  Beav.,  292. 
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of  the  children  of  collaterals,  in  whose  favor  the  construc- 
tion would  not  be  stretched.  Again,  there  is  no  trust  for 
the  children  of  Mrs.  Hancock  distinct  from  the  direction  to 
pay,  and  the  fact  that  the  settlors  have  expressly  provided 
for  the  issue  of  a  child  dying  in  the  lifetime  of  a  tenant  for 
life  shows  that  thev  did  not  contemplate  that  a  child  so  dy- 
ing would  have  taken  a  vested  interest,  for  had  he  done  so 
he  would  have  been  able  himself  to  make  provision  for  his 
own  children.  Therefore,  upon  authority,  and  upon  the 
construction  of  the  whole  settlement,  no  child  of  Mrs.  Han- 
cock took  a  vested  interest  unless  he  or  she  survived  Mrs. 
Hancock,  and  attained  twenty-one  or  married,  and  Major 
Hancock  having  died  in  her  lifetime,  can  take  no  share  in 
the  unappointed  residue. 

Mr.  (treene^  Q.C.,  and  Mr.  KingdoUy  for  the  l^al  per- 
sonal representatives  of  Major  Hancock,  and  Mr.  Franklen 
for  the  surviving  trustee  of  the  settlement,  were  not  called 
ui)on. 

Sib  Charles  Hall,  V.C:  I  think  that  I  must  construe 
this  instrument  according  to  what  I  take  to  be  the  actual 
meaning  of  the  words  used  in  the  trust  for  children ;  that 
is  to  say,  as  a  trust  in  favor  of  ''  all  and  everv  the  child  or 
children  of  the  said  Elizabeth  Hancock  and  the  issu6  of 
such  of  their  said  children  as  might  be  then  dead."  The 
words  are  '*unto  all  and  every  the  child  or  children  of 
Elizabeth  Hancock,"  with  a  substitution  of  issue  for  such 
as  might -be  dead ;  and  the  words  ''  all  and  every  the  child 
or  chudren,"  as  I  construe  them,  include  all  the  children 
and  not  merely  those  who  survive  the  tenant  for  life  ;  and 
the  fact  of  any  children  or  issue  taking  being  made  depen- 
dent on  the  fact  of  some  one  child  surviving,  is  not,  in  my 
judgment,  according  to  the  language  of  the  instrument,  or 
according  to  authontv,  sufficient  to  cut  down  the  objects  to 
take  to  tnose  alone  who  are  mentioned  as  being  only  to  take 

?rovided  one  object  survives ;  in  other  words,  that  the 
17]  ^contingency  upon  which  the  gift  is  to  take  effect  is 
not  to  be  imported  into  the  constitution  of  the  class  who 
are  to  take  under  the  trust  itself. 

The  argument  is  specious  and  ingenious,  and  has  been 
Yery  ably  pressed,  that  because  there  is  a  provision  for  the 
issue  of  children  the  court  is  to  put  a  different  construction 
upon  the  trust  in  favor  of  the  children  to  that  which  it 
would  otherwise  bear.  If  we  had  to  make  a  new  tnisfc 
there  might  be  a  great  deal  to  be  said  for  that,  no  doubt ; 
but  I  cannot,  by  reason  of  those  provisions  for  the  issue,  or 
by  reason  of  contrasting  this  set  of  trusts  with  another  set 
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of  trusts,  in  which  there  is  an  express  provision  as  to  the 
vesting  in  children,  which  was  no  doubt  inserted  from  an 
anxiety  to  provide  unquestionably  and  clearly  for  the  oflf- 
spring  of  the  intended  marriage — 1  cannot  for  these  reasons 
vary  and  alter  the  construction  of  the  trust  for  the  children 
which  occurs  in  the  first  part  of  these  trusts  which  are  un- 
der consideration. 

The  authorities  which  have  been  referred  to  in  support  of 
the  contention  that  children  must  survive  in  order  to  take — 
in  other  words,  that  inasmuch  as  one  child  must  survive  in 
order  that  any  of  the  children  may  take,  therefore  all  the 
children  must  survive,  or  otherwise  they  cannot  take — do 
'not,  in  my  opinion,  oblige  me  to  hold  that  to  be  the  true 
construction.  The  case  of  Bythesea  v.  Bythesea  (*),  look- 
ing at  it  on  the  whole,  was,  I  consider,  a  case  in  which  the 
court  was  pressed  to  construe  the  instrument  with  reference 
to  the  case  of  Woodcock  v.  DvJce  of  Dorset  (")  and  cases  of 
that  class.  It  was  thought  that  those  cases  did  not  govern 
Bythesea  v.  Bythesea^  nor  do  I  hold  that  those  authorities 
govern  the  case  now  before  me.  But  in  that  case  there  ran 
through  the  whole  of  the  trust,  as  I  read  it,  words  which 
confined  the  class  to  take  to  those  or  one  of  those  who  were 
specified  in  the  words  introducing  the  trusts  for  the  chil- 
dren ;  in  other  words,  that  everywhere  throughout  it  was 
stated  that  it  was  to  be  *'such"  children  who  were  to  take. 

The  case  before  the  Master  of  the  Rolls  of  Wilson  v. 
Mount  {*)  is  certainly  not  open  to  the  same  obsei-vation. 
The  Master  of  the  KoUs  in  giving  judgment  in  that  case 
does  not  appear  to  have  referred  to  the  particular  trust  in 
which  the  word  "such"  did  not  *occur,  and  his  judg-  [718 
ment  depends  upon  the  occurrence  of  this  word  "such" 
throughout,  and  the  whole  reasoning  proceeded  upon  that. 

The  authority  which  ought  to  govern  the  present  case  is, 
in  my  opinion,  Boulton  v.  Beara{*jL  That  case  was  heard 
before  the  Lord  Justice  Knight  Bruce  and  Lord  Justice 
Turner.  The  Lord  Justice  Knight  Bruce,  as  we  all  know, 
always  leant  towards  vesting  in  all  these  cases,  and  brought 
some  cases  within  the  influence  of  Woodcock  v.  Duke  of 
Dorset{^)j  and  cases  of  that  class,  which  apparently,  having 
regard  to  the  decision  of  the  Lords  Justices  in  Jeyes  v. 
Savage  {)j  will  probably  not  hereafter  be  considered  as 
within  the  range  of  those  decisions.  The  case  of  Boulton 
V.  Beard,  I  observe,  was  decided  about  a  year  and  a  half 

(>)  23  L.  J.  (Oh.).  1004.  (*)  3  D.  M.  «fe  (J.,  608. 

(«)  3  Bro.  C.  C.  569.  (<>)  Law  Rep  ,  lU  Cli.  555. 

(»)  19  Beav.,  292. 

15  Eng.  Rep.  72 
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before  the  decision  in  Bythesea  v.  Byfhesea  (*),  and  I  can- 
not suppose  that  Lord  Justice  Turner,  in  deciding  Bvthesea 
V.  Bythesea^  meant  to  depart  from  the  judgment  he  had 
given  in  BouUUm  v.  Beara^  about  a  year  and  a  half  before. 
The  trusts  in  BovMon  v.  Beard  were  trusts  of  one-tenth 
to  or  for  the  use  of  R.  H.,  and  another  one- tenth  to  or  for 
the  use  of  C.  R.,  for  their  respective  lives ;  and  in  case 
either  of  them  should  die  in  the  lifetime  of  the  tenant  for 
liie^^or  afterwards,  leaving  lawful  issue,  then  the  testatrix 
directed  that  the  part  of  him  or  her  so  dying  leaving  law- 
ful issue  should  go  and  be  equally  divided  among  nis  or 
her  children  as  thepr  should  attain  twenty-one.  And  it  was 
held  that  a  child  of  C.  R.  who  survived  the  tenant  for  life 
and  attained  twenty-one,  but  died  in  the  lifetime  of  C.  R., 
took  a  vested  interest.  What  Lord  Justice  Knight  Bruce 
said  in  his  judgment  was  thisC):  ''The  question  is, 
whether  a  child  of  Catherine  Rayner,  who,  after  the  testa- 
trix's death,  died  in  the  lifetime  of  Catherine  Rayner,  hav- 
ing attained  twenty-ono,  took  a  vested  interest  in  the  part 
of  the  share  of  the  residuary  estate,  of  which  Catherine 
Rayner  was  tenant  for  life.  Upon  this  question  no  doubt 
could  have  arisen  if  the  case  had  simply  been  one  of  a  gift 
to  Catherine  Ravner  for  life,  and  after  her  death  in  the  lan- 
guage of  the  will,  omitting  the  condition  of  Catherine  Ray- 
ner leaving  lawful  issue.  Would  the  case  be  varied  if  by 
a  separate  clause  the  testatrix  had  declared  that  if  Cathe- 
719]  rine  Rayner  should  *die  without  leaving  issue  her 
share  should  fall  into  the  residue,  or  go  as  in  case  of  intes- 
tacv?  No  one  will  argue  that  this  would  have  caused  a 
diflference.  We  should  be  making  a  will,  and  guessing 
away  what  is  plain,  if  we  acceded  to  the  argument  addressed 
to  us  on  behalf  of  the  defendant."  The  question  had  been 
previously  decided  b^  the  Master  of  the  Rolls  in  the  same 
way,  and  Lord  Justice  Turner,  in  the  course  of  his  judg- 
ment, said(*):  "I  concur  entirely  with  the  construction 
which  the  Master  of  the  Rolls  has  put  upon  this  will.  The 
first  argument  in  support  of  a  different  construction  is,  that 
the  bequest  to  the  children  of  Catherine  Rayner  being  only 
given  in  the  contingent  event  of  her  leaving  issue,  therefore, 
only  the  children  who  were  living  when  the  contingency 
happened  would  take.  That  argument  would  go  to  a  great 
extent,  and  aflfect  many  decisions,  affirming,  as  it  must, 
the  principle  that  where  there  is  a  gift  to  a  class  upon  a 

(«)  28  L.  J.  (Ch.),  1004.  (»)  8  D.  M.  <k  G.,  612. 

O  3  D.  M.  <feG..  611. 
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contingent  event,  the  time  of  the  happening  of  the  contin- 

fency  determines  the  individuals  composing  the  class. 
'hat  is  not  the  rule.  Another  argument  was,  that  there  is 
no  bequest  except  in  the  direction  to  pay.  But  Sir  James 
Wigram  has  well  laid  down  the  rule  with  reference  to  ques- 
tions of  this  description  in  Bull  v.  Pritchard  (').  He  there 
says,  "  There  are  two  classes  of  cases,  under  one  or  the  other 
of  which  the  present  case  must  fall.  One  class  is  where 
the  devise  is  to  a  party  at  a  given  age,  and  the  property  is 
given  over  if  the  devisee  dies  under  that  age.  The  other 
18  where  the  description  of  the  devisee  is  such  as  to  make 
the  given  age  part  of  that  description.  In  cases  of  the  for- 
mer class  the  court  has  discovered  an  intention  expressed  in 
the  will  that  the  first  devisee  shall  take  all  that  the  testator 
has  to  give  except  what  he  has  given  to  the  devisee  over ; 
and  in  order  to  give  effect  to  that  intention  has  held,  by 
force  of  the  language  of  the  will,  that  the  first  devise  was 
not  contingent,  but  vested,  subject  to  be  divested  upon  the 
happening  of  the  event  upon  which  the  property  is  given 
over :  Phipps  v.  Akers  (").  In  the  second  class,  the  court 
has  held  the  devise  contingent,  upon  the  ground  that  no  one 
could  claim  who  could  not  predicate  of  himself  that  he  was 
of  the  age  required — that  otherwise  he  did  not  answer  the 
entire  description' :  Festing  v.  *  Alien  (")."  In  this  [720 
case  the  gift  to  the  children,  in  the  event  of  the  parent 
leaving  issue,  is  absolute  upon  their  attaining  twenty-one, 
and  the  description  of  the  children  who  are  to  take  is  not 
qualified.  Nor  is  there  anything  in  the  fact  of  there  being 
a  gift  over,  as  in  the  present  case ;  it  is  only  a  provision  for 
a  particular  event. 

Another  case  in  favor  of  this  view  is  M^Lachlan  v. 
Taitt  Q ;  there  there  was  a  gift  to  two  persons,  E.  A.  and 
S.  G.,  for  their- lives,  and  if  either  should  die  without  leav- 
ing issue  upon  trust  for  the  survivor  for  life  ;  but  if  either 
should  die  leaving  issue,  theii  one  moiety  to  the  children  of 
E.  A.,  and  one  moiety  to  the  children  of  S.  G.,  ''and  to 
their  respective  heirs,  executors,  and  assigns  as  tenants  in 
common,  the  said  children  to  become  beneficially  interested 
on  the  death  of  their  respective  parents.''  Tlun-e  It  was 
held,  affirming  th^  decision  of  the  Master  of  the  Rolls,  that 
the  children  of  E.  A.  and  S.  G.  acquired  vested  interests 
respectively  on  their  births,  and  not  upon  the  death  of  their 
respective  parents.     That  is  to  say,  that  although  it  was  only 

(')  5  Hare,  667.  6Y1.  (3)  5  Ilare,  5Ya. 

(*)  9  0.  L.  A  F.,  583;    4  Man.  A  G.,         {*)  30  L,  J.  (Ch.),  276. 
1107;   8  CI.  A  F.,  793. 
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a  gift  to  them  if  the  parent  should  die  leaving  issue,  that 
still  all  were  entitled  to  take,  whether  they  survived  their 
own  parent  or  not,  if  any  one  survived  the  parent.  That 
appears  to  me  to  be  the  present  case.  There  is  a  trust  for 
the  childi'en,  although  upon  a  contingency  that  some  one 
child  should  purvive.  I  therefore  take  the  words  as  I  find 
them. 

I  think  the  reasoning  upon  the  subject  of  the  provision 
for  the  issue,  and  the  other  arguments  founded  upon  the 
context,  are  not  suflBcient  to  outweigh  what  is  the  plain  in- 
terpretation of  the  trust  for  the  children.  All  beyond  is 
speculative,  and  insuflBcient  to  take  away  and  detract  from 
the  clear  meaning  of  the  words  of  the  trust  for  the  children. 
Therefore  there  must  be  a  declaration  to  that  effect. 

Solicitors :  Messrs.  Shepheard  &  Sons ;  Messrs.  Baker^ 
Folder  &  Upperton  ;  Messrs.  lliffe^  RusseU  &  lliffe. 


[Law  Reports,  20  Equity  Cases,  721.] 
V.O.H.,  July  24,  1876. 

721]  *Watson  V.  Woodman. 

[1872    W.     191.] 

Partnership,' IHsaolution  of — Debt  due  from  Solicitors  and  General  Agents  to  CHeni — 
Fart  paytnent  by  continuing  Partner — Statutes  of  Lwnitation — Expre»  7Vu$t — Mer- 
cantUe  Law  Amendment  Ad,  1856. 

Ailer  a  dissolution  of  partnership,  by  which  the  continuing  partner  oovenaoted 
inter  alia  to  pay  the  debte  and  to  pay  the  retiring  partner  a  sum  equal  to  half  ^ 
next  half-yeai^s  profits : 

Held,  that  part-payment  of  a  debt  by  the  continuing  partner  during  the  said  half 
year  could  not  be  set  up  against  the  retiring  partner  as  an  answer  to  the  Statutes 
of  Limitation. 

Held,  also,  that  though  the  debt  was  from  solicitors  to  a  client  in  respect  of  moneys 
received,  there  was  no  express  trust  to  exclude  the  operation,  of  the  statutes. 

William  J.  P.  Watson,  who  died  on  the  29th  of  De- 
cember, 1870,  by  his  will,  dated  the  19th  of  November,  1869, 
after  appointing  the  defendants  Edward  T.  Row  and  Ben- 
jamin Woodman  trustees  and  executors  thereof,  deviled 
and  bequeathed  to  his  brother  Robert  Watson  (the  plaintiflf) 
for  life  all  his  real  and  personal  estate,  and  after  his  death 
to  the  use  of  his  first  and  other  sons  in  tail  male,  with  re- 
mainder to  the  use  of  all  his  daughters  as  tenants  in  com- 
mon, with  remainder  to  the  use  of  his  (the  testator's)  right 
heirs.  The  testator  directed  that  Benjamin  Woodman 
should,  notwithstanding  his  being  a  trustee,  be  entitled  to 
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charge  for  all  professional  business  done  by  him  with  refer- 
ence to  the  trusts  of  the  will. 

The  defendants  William  Woodman  and  Benjamin  Wood- 
man carried  on  business  in  partnership  as  attorneys  and 
solicitors  at  Morpeth  from  the  year  1857  to  the  1st  of  June, 
1866.  For  several  years  prior  and  down  to  the  1st  of  June, 
1866,  William  and  "benjamin  Woodman  were  employed  by 
the  testator  as  his  solicitors  and  general  agents,  and  from 
that  date  Benjamin  Woodman  continued  to  be  so  employed 
by  and  to  act  for  the  testator  down  to  his  death.  In  the 
course  and  as  part  of  such  employment  William  and  Ben- 
jamin Woodman  received  divers  large  sums  of  money  on 
account  of  the  testator,  to  be  held  by  them  for  him  and  to 
be  applied  as  he  should  from  time  to  time  direct,  and  in 
*I)articular  they  on  the  18th  of  November,  1866,  re-  [722 
ceived  for  him  a  sum  of  £5,000,  which  the  testator  had  bor- 
rowed on  mortgage  from  the  Equitable  Reversionary  Loan 
Investment  Society,  and  in  that  and  the  following  month 
they  received  for  him  other  sums,  amounting  in  the  aggre- 
gate to  upwards  of  £1,032,  from  divers  persons.  They  made 
payments  out  of  the  moneys  so  received  by  them  to  and  by 
the  direction  of  the  testator,  by  means  of  which,  and  of  the 
retention  of  a  sum  of  £210  10^.  for  costs,  the  moneys  in 
their  hands  in  respect  of  such  snms  were  reduced  to  the  sum 
of  £1,590  12^.  5a.  The  last  payment  in  respect  of  such 
sums  was  made  by  a  check  for  £300  drawn  by  Benjamin 
Woodman  in  favor  of  the  testator  on  the  20th  of  July,  1866, 
and  paid  by  the  bankers  of  Benjamin,  out  of  moneys  stand- 
ing to  his  credit,  on  the  following  day.  This  bill  was  filed 
on  the  20th  of  July,  1872,  for  an  account  of  all  dealings 
and  transactions  of  William  Woodman  and  Benjamin 
Woodman,  as  solicitors  and  agents  of  the  testator,  down  to 
the  1st  of  June,  1866,  and  of  all  moneys  received  by  them 
respectively  for  or  on  his  account  down  to  that  date,  and  of 
the  application  thereof,  and  for  payment  of  what  might  be 
found  dne  from  them. 

By  an  indenture  dated  the  Ist  of  June,  1866,  expressed  to 
be  made  between  William  Woodman  of  the  one  part  and 
Benjamin  Woodman  of  the  other  part,  after  reciting  the 
articles  of  partnership  dated  the  1st  of  January,  1867,  for 
twenty-one  years,  that  it  had  been  agreed  that  William 
Woodman  should  retire  from  the  profession  of  attorney  and 
solicitor,  and  that  the  partnership  should  be  dissolved  upon 
the  terms  therein  contained,  it  was  witnessed  that,  in  pur- 
suance of  the  agreement  and  in  consideration  of  the  cove- 
nants therein  contained,  they  did  mutually  dissolve  and 


674  EQUITY  CASES.  [L  R. 

1876  Wateon  v.  Woodman.  V.C.H. 

determine  the  partnership  from  that  date,  and  did  release 
each  other  from  all  the  covenants  and  provisions  of  the  in- 
denture of  partnership.  It  was  agreed  between  them  that 
all  the  office  furniture,  law  and  other  books,  and  all  papers, 
and  also  the  good- will  of  the  business,  should  become  the 
exclusive  property  of  Benjamin,  and  that  all  the  credits  and 
book  debts  or  the  partnership  should  with  all  convenient 
speed  be  collected  and  got  in  by  him ;  and  he  should  in  the 
first  place  thereout  pay  and  discharge  all  debts  and  liabili- 
ties owing  or  incurred  by  him  and  William  Woodman  in 
723]  *re8pect  of  the  partnership,  and  should  pay  to  Wil- 
liam Woodman  such  sum  of  money  as  should  be  due  to  him 
under  the  indenture  of  1857,  and  should  retain  the  residue 
for  his  own  benefit ;  and  Benjamin  Woodman  expressly 
agreed  that  either  out  of  the  credits  and  book  debts,  or  out 
or  his  own  proper  moneys,  all  the  debts  and  liabilities  owing 
or  incurred  by  the  partnership  should,  be  paid  and  dis- 
charged before  the  31st  of  December,  1866. 

Benjamin  Woodman  covenanted  that  he  would,  on  or  be- 
fore the  1st  of  March,  1867,  pay  William  all  such  sums  of 
money  as  should  be  due  to  him  under  the  indenture  of  1857, 
and  also  a  sum  equivalent  to  one  moiety  of  the  net  profits 
made  by  him  in  carrying  on  the  business  and  matters  oef ore 
carried  on  by  the  partnership  between  the  1st  of  June,  1866, 
and  the  31st  of  December,  1866 ;  and  also  that  all  the  debts 
and  moneys  appearing  to  be  due  and  owing  to  the  partner- 
ship by  the  books  thereof,  as  well  as  all  moneys  to  become 
due  before  the  31  st  December,  1866,  for  the  business  to  be 
carried  on  by  Benjamin,  should  be  guaranteed  by  him  and 
accounted  for  in  full;  and  further,  that  Benjamin  would, 
as  from  the  1st  of  January,  1867,  during  the  joint  lives  of 
himself  and  William,  pay  to  William,  or  his  assigns,  the 
yearly  sum  of  £500  by  equal  quarterly  payments ;  the  first 
payment  to  be  made  on  the  Ist  of  April,  1867,  if  William 
should  be  then  living;  that  if  Benjamin' should  survive 
William  he  would,  during  the  term  of  five  years  from  the 
death  of  William,  if  Benjamin  should  so  long  live,  pay 
WiUiam's  executors  the  yearly  sum  of  £200  by  equal  quar- 
terly payments ;  and  that  during  the  life  of  William,  Ben- 
jamin should  take  no  partner  without  the  consent  in  writing 
of  William,  and  that  before  any  person  should  become  a 
partner  with  Benjamin,  either  during  the  Ufe  of  William  or 
within  five  years  after  his  death,  such  person  should  enter 
into  a  covenant  with  William,  his  executors,  or  administra- 
tors, for  the  performance  of  all  such  covenants  therein  con- 
tained on  the  part  of  Benjamin  as  should  be  then  unfulfilled ; 
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and  also,  that  in  the  event  of  the  death  of  Benjamin  no  per- 
son shonld  be  entitled  to  the  papers  and  good- will  of  the 
business,  either  of  the  partners  or  of  Benjamin  solely,  with- 
out the  like  consent,  and  in  like  manner  entering  into  such 
covenant;  and  that  in  the  event  of  Thomas  Benjamin 
Woodman,  son  of  William,  and  then  an,articled  *clerk  [724 
with  the  parties,  being  admitted  as  an  attorney  and  solicitor 
within  twelve  months  after  the  expiration  of  his  articles,  he 
should  be  admitted  to  one-fourth  share  of  the  business  for 
three  years,  and  then  to  one-third  share,  provided  William, 
if  living,  should  give  up  one-third  of  his  yearlv  sum  of 
£600 ;  but  that  covenant  was  in  no  way  to  affect  the  yearly 
sum  of  £200  ;  and  further,  that  William,  his  executors,  &c., 
should  have  a  lien  or  charge  on  Benjamin's  share  of  the 
credits  and  book  debts  of  the  partnership,  and  also  on  the 
future  credits  and  book  debts  of  Benjamin,  in  respect  of 
the  business  carried  on  by  him,  for  the  annuities  and  other 
moneys  covenanted  to  be  paid  by  him ;  and  also  that  Wil- 
liam should  at  all  times  nave  free  access  to  all  the  books, 
deeds,  and  papers  then  belonging  to  or  in  the  possession  of 
the  parties  thereto  as  partners. 

By  an  indenture  dated  the  18th  of  April,  1867,  made  be- 
tween William  Woodman  (described  as  of  Morpeth,  attorney 
and  solicitor)  of  the  one  part,  and  Benjamin  Woodman  of 
the  other  part,  after  reciting  the  partnership  indenture  of 
January,  1867,  and  the  indenture  of  the  1st  of  June,  1866, 
and  that  upon  taking  the  accounts  of  the  partnership  it  had 
been  found  that  Benjamin  had  drawn  out  of  the  assets  for 
his  own  use  to  the  1st  of  June,  1866,  sums  in  excess  of  his 
share  of  the  profits ;  that  William  had  left  in  the  partner- 
ship sums  which  had  become  due  to  him  on  account  of  his 
share  of  the  profits ;  that  the  debts  and  moneys  appearing 
to  be  due  and  owing  to  the  partnership  on  the  1st  or  June, 
1866,  had  been  found  to  have  been  to  a  great  extent  already 
received  by  Benjamin,  or  to  be  irrecoverable,  and  that  there 
would  arise  on  that  account  a  large  deficiency ;  that  it  had 
been  found  that  the  debts  and  liabilities  owing  by  the  part- . 
nership  on  the  1st  of  June,  1866,  exceeded  the  amount  then 
appearing  by  the  books ;  and  that  Benjamin  having  been 
wholly  unable  out  of  his  own  monevs  to  discharge,  oef ore 
the  31st  of  December,  1866,  such  debts  and  liabilities,  and 
the  assets  of  the  partnership  being  wholly  insufficient  to  dis- 
charge the  same,  Benjamin  had  applied  to  William  to  dis- 
charge such  of  the  same  as  were  required  and  proper  to  be 
discharged  out  of  his  moneys,  which  he  had  agreed  to  do 
upon  having  certain  alterations  of  the  provisions  of  the  deed 
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of  June,  1866,  made,  and  such  additional  security  for  the 
725]  payment  of  the  sums  due  and  to  become  *due  from 
Benjamin  on  the  partnership  account,  and  under  the  deed 
of  June,  1866,  as  was  therein  contained  ;  and  after  reciting 
that,  under  the  circumstances  therein  appearing,  Benjamin 
was  bound  to  pay  to  William,  upon  the  partnership  account, 
the  sum  of  £3,679  18^.  2d.]  that  the  annuity  to  William 
was  wholly  in  arrear ;  and  that  William  had  advanced  to 
Benjamin,  since  the  1st  of  June,  1866,  sums  to  enable  him 
to  carry  on  the  business  amounting  to  £630,  and  that  Wil- 
liam had  made  further  payments  out  of  his  own  moneys,  in 
respect  of  the  partnership  liabilities,  amounting  to  £544  17*. 
2d.  J  and  it  was  apprehen^ded  that  it  would  be  necessary  for 
him  to  make  further  payments  on  the  said  account,  and  to 
make  to  Beniamin  further  advances  for  the  purpose  of  car- 
rying on  his  business.  Benjaman  covenanted  with  William 
to  pay  on  demand  to  him,  his  executors,  &c.,  the  sum  of 
£4,309  18*.  2d,j  with  interest  at  £4  per  cent.,  and  also  all 
further  moneys  which  might  be  found  to  be  due  from  him 
to  William  on  the  partnership  account,  and  under  the  deed 
of  June,  1866 ;  and  it  was  agreed  that  in  the  event  of  breach 
by  Benjamin  of  any  of  the  covenants,  all  the  office  furniture, 
books,  and  papers  belonging  to  the  partnership  should  not 
be  the  property  of  Benjamin,  but  the  exclusive  property  of 
William ;  that  the  good- will  of  the  business  carried  on  by 
the  partnership  should  not  be  the  property  of  Benjamin, 
but  should  be  the  exclusive  property  of  William,  and 
that  William  should  be  at  liberty  to  carry  on  the  business 
of  an  attorney  and  solicitor  at  Morpeth  as  from  the  26th  of 
December,  1866.  Benjamin  ui;^dertook  to  keep  proper  books 
of  account,  and  to  allow  William  to  have  access  to  them ; 
and  there  were  stipulations  that  Benjamin  should  not 
sell  his  business,  or  any  interest  therein,  without  William's 
consent  in  writing ;  that  William  might,  in  case  of  breach 
by  Benjamin  of  any  of  his  covenants,  sell  the  whole  or 
any  part  of  the  business  carried  on  by  Benjamin,  and  re- 
ceive the  purchase-money  for  the  same,  and  that  nothing 
therein  contained  should  extend  or  be  construed  to  ex- 
tend to  constitute  William  a  partner  with  Benjamin  in 
his  business,  or  to  make  him  liable  to  other  persons  for 
any  liabilities  to  be  incurred  by  Beniamin  in  carrying  on 
the  business.  Since  the  execution  of  the  deed  of  April, 
1867,  William  had  carried  on  business  as  an  attorney  and 
solicitor  at  Morpeth.  Benjamin  made  default  in  payment 
726]  to  *William  of  the  moneys  covenanted  to  be  paid 
to   him,   and    thereupon  William  claimed  to  be  entitled 


Vol  XX]  EQUITY  CASES.  577 

V.C.H.  Watson  V.  Woodman.  1875 

to  the  office  furniture  and  all  the  books  and  papers  belong- 
ing to  the  partnership  on  the  1st  of  June,  1866,  and  at- 
tempted to  take  possession ;  but  Benjamin  disputed  the 
right  of  William  to  do  so,  and  an  arrangement  was  come  to 
between  them,  which  was  carried  out  by  a  deed  dated  the  24th 
of  December,  1870,  and  by  which,  after  reciting  in  effect  the 
three  previous  deeds  of  January,  1867,  Jilne,  1866,  and  April, 
1867,  and  inter  alia,  that  there  were  certain  sums  due  by 
Benjamin  to  William,  and  that  Benjamin  had  not  performed 
his  covenants,  Benjamin  covenanted  with  William  that  he 
would  pay  and  discharge  all  debts  and  accounts  (if  any) 
then  due  or  owing,  or  which  might  become  due  or  owing,  in 
any  manner  for  or  on  account  of  <J;ie  partnership,  and  also 
that  he  would  indemnify  William  for  all  such  partnership 
debts  and  accounts. 

Benjamin  Woodman,  who  had  died  since  the  institution 
of  the  suit,  by  his  answer  stated  that  William  Woodman 
and  himself,  from  the  29th  of  December,  1863,  down  to  the 
dissolution  of  the  partnership  (i.e.,  about  two  years  and 
live  months),  acted  as  the  solicitors  and  as  the  general  agents 
or  as  agents  of  the  testator,  and  during  that  period  they 
received  and  (including  a  payment  of  a  sum  of  £300  made 
on  the  20th  of  July,  1866,  which  was  a  payment  made  on 
account  of  the  firm)  they  paid  on  his  account  several  sums 
of  money  mentioned  in  an  account  set  forth  in  a  schedule 
to  the  answer ;  and  that  it  was  the  fact  that,  at  the  death 
of  the  testator,  the  sum  of  £1,590  12^.  5d.,  and  no  more, 
remained  due  and  owing  to  him  from  them  on  account  of 
the  partnership  debt,  and  that  the  same  still  remained  due 
and  owing  to  the  estate  of  the  testator  from  William  Wood- 
man and  himself. 

In  the  pleadings  a  letter,  written  on  the  6th  of  April,  1872, 
by  William  Woodman  to  his  solicitor  at  that  time,  was  set 
forth.  It  and  the  evidence  in  the  cause  are  sufficiently  re- 
ferred to  in  the  judgment. 

Mr.  Dickinson,  Q.C.,  arid  Mr.  Kekewich,  for  the  plain- 
tiff :  First.  Under  the  course  of  dealing  between  the  testator 
and  the  firm  an  express  trust  was  created  of  the'  moneys 
received  by  B.  and  W.  Woodman,  and  the  Statutes  of 
Limitations  are  excluded :  *Burdidk  v.  Oarrick  (').  [727 
Secondly.  The  payment  by  Benjamin  of  £300  on  the  21st 
of  July,  1866,  was  a  payment  on  behalf  of  himself  and  Wil- 
liam, as  appears  from  the  entire  transaction:  Watson  v. 
Pears  (') ;  Jiobinson  v.  Waddington  (") ;  Reg.  v.  Justices 

(0  Law  Rep.,  6  Ch.,  238.  O  2  Camp.,  294.  (»)  18  Q.  5.,  75?. 

16  Eng.  Rep.  73 
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of  Derby sMre  Q) ;  Fisher's  Harrison's  Digest  (') ;  Winter  v. 
Innes  (");  Way  v.  Bassett  (*) ;  Lindley  on  Partnership  ('). 
Lastly.  The  partnership  was  not  really  dissolved  till  Decem- 
ber, 1866,  for  William  retained  his  profits  to  that  date  ;  and 
it  follows  that  the  payment  was  on  account  of  both  part- 
ners, and  is  an  answer  to  the  statute. 

They  also  referred  to  Lindley  on  PartnershipC) ;  Clay- 
ton^ s  Case{^);  Simson  v.  Ingham  {*);  Mills  v.  JFowkes  ('); 
aty  Discount  Company  v.  McLean  (*•),  and  submitted  that 
they  did  not  govern  this  case,  as  here  there  was  not  a  con- 
tinuing account  after  the  payment  of  the  £300. 

Mr.  Methold^  for  Miss  Watson,  interested  under  the  will 
of  the  testator  in  remainder,  supported  the  plaintiff's  case. 

Mr.  Cotton^  Q.C.,  and  Mr.  Cfiisholm  Batten^  for  the  de- 
fendant, William  Woodman:  The  Statutes  of  Limitation 
(21  Jac.  1,  c.  16,  s.  3 ;  3  &  4  Will.  4,  c.  42,  s.  3 ;  16  &  17 
Vict.  c.  113,  s.  20)  are  an  answer  to  this  claim,  and  a  com- 
plete bar  in  respect  of  any  balance  due  to  the  testator  on 
the  Ist  of  June,  1866.  We  also  rely  upon  the  14th  section 
of  the  Mercantile  Law  Amendment  Act,  1856,  which  enacts, 
in  reference  to  those  statutes,  that  when  thei^  are  two  or 
more  co-contractors  or  co-debtors,  whether  bound  or  liable 
jointly  only,  or  jointly  and  severally,  or  executors  or  ad- 
ministrators of  any  contractor,  no  such  co-contractor  or  co- 
debtor,  executor,  or  administrator,  shall  lose  the  benefit  of 
the  said  enactments,  or  any  of  them,  so  as  to  be  chargeable 
in  respect  or  by  reason  only  of  payment  of  any  principal, 
728]  interest,  or  other  money,  by  any  other  or  *other8  of 
such  co-contractors  or  co-debtors,  executors,  or  administra- 
tors. Looking  at  the  state  of  the  law  as  it  exist-ed  before 
1866,  and  at  the  alteration  made  in  it  by  that  act,  the  payment 
of  the  £300  cannot  be  considered  as  a  payment  made  by  Wil- 
liam Woodman,  or  as  a  payment  made  by  Benjamin  as  the 
agent  of  William.  The  oDservation  in  Mr.  Lindley' s  book  is 
the  only  thing  that  could  be  relied  upon  for  the  plaintiff. 

Buraick  v.  Oarrick  f ")  was  quite  distinct  from  the  present 
case,  as  that  was  one  oi  a  power  of  attorney  to  sell  property, 
and  to  invest  the  proceeds.  ■  There  was  reallv  no  fiduciary 
relation  between  the  parties,  as  is  shown  by  the  decisions  in 
Blair  v.  Bromley  (*"),  In  re  Hindmarsh  (  ),  and  Foley  v- 

0)  7  Q.  B.,  198.  (8)  2  B.  A  C,  65. 

(«)  Vol.  iv.,  8822,  et  teq,  (»)  6  Bine.  N.  C,  456. 

CO  4  My.  A  Cr.,  101.  (»»)  Law  Rep.,  9  C.  P.,  692-699. 

{*)  6  Hare,  56.       .  (")  Law  Rep.,  6  Ch.,  288. 

(*)  3d  ed.,  473.  note  476.  (")  2  Ph.,  864. 

(«)  Vol  i.,  p.  442.  (")  1  Dr.  <fe  Sm.,  129. 

O  1  Mer.,  608.  I 
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BiU  Q),  The  same  doctrine  is  applicable  to  bankers  and 
solicitors,  as  it  is  a  very  common  thing  for  solicitors  to  act 
as  gtuisi  bankers.  Co-contractors  of  every  kind  are  within 
the  statute,  and  part  payment  is  not  sufficient  to  take  a  debt 
out  of  it,  unless  it  can  be  inferred  that  it'amounted  to  an  im- 
plied  promise  to  pay  the  residue  of  the  debt :  Jackson  v. 
Woolley  Q ;  Tanner  v.  Smart  {*) ;  Morgan  v.  Howlands  (*). 

eliey  also  referred  to  Hol/e  v.  Flower  (').] 
r.  Cozens-Hardy  appeared  for  the  defendant  Row,  and 
asked  for  his  costs  as  i^ainst  the  plaintiff. 

Mr.  Dickinson^  in  reply. 

Sib  Charles  Hall,  v.C:  WUliam  J.  P.  Watson,  de- 
ceased, who,  for  the  purposes  of  this  suit,  must  be  taken  to 
be  duly  represented  by  the  plaintiff,  and  who  may  be  con- 
veniently referred  to  as  the  testator,  was  a  client  of  a  firm  of 
solicitors  consisting  of  William  Woodman  and  his  son 
Benjamin  Woodman.  The  firm  received  moneys  on  ac- 
count of  the  testator,  and  was,  when  the  firm  dissolved 
partnership,  which  it  did  on  the  1st  of  June,  1866,  in- 
debted to  the  testator  in  respect  of  such  moneys  in  a  con- 
siderable sum. 

*[The  Vice-Chancellor  referred  to  the  provisions  of  [729 
the  indenture  of  dissolution  of  partnership  and  continued :] 

The  two  partners  subsequently  altered  their  arrangements, 
and  in  reference  thereto  two  other  deeds,  dated  in  April, 
1867,  and  December,  1870,  were  executed.  By  the  deed  of 
1867  it  was,  in  effect,  stated,  amongst  other  things  not  im- 
portant for  the  purposes  of  this  suit,  that  the  partnership 
assets  were  insufficient  to  pay  the  partnership  liabilities, 
that  Benjamin  had  not  been  able  to  pay  them  out  of  his 
moneys,  that  William  had  made  large  advances  for  that 
purpose,  and  that  it  was  apprehended  it  would  be  necessary 
for  nim  to  make  further  payments  on  that  account. 

The  plaintiff  has  contended  that  the  arrangement  in 
June,  1866,  was  such  as  not  to  amount  to  a  complete  disso- 
lution of  the  partnerships  and  further,  that  the  two  partners 
acted  so  as  that  for  the  purposes  of  this  suit  they  should  be 
deemed  to  have  continued  partners ;  but  it  appears  to  me 
that  there  was  a  complete  dissolution  of  partnership,  at 
least  as  regards  any  right  of  Benjamin  to  do  anything  to  the 
detriment  of  William  in  reference  to  the  then  existing  debts 
and  liabilities  of  the  partnership,  and  I  do  not  think  it  is 
made  out  that  the  two  parties  have  so  acted  that  they  should 

(>)  2  H.  L.  C,  28.  (*)  Law  Rep.,  7  Q.  B.,  498-498. 

(«)  8  E.  A  B.,  778.  (»)  Law  Rep.,  1  P.  C,  27-44. 

(»)  6  B,  A  C,  608. 
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for  the  purposes  of  this  suit  be  deemed  to  have  continued 
partners.  The  plaintiflE  seeks  in  this  suit  to  recover  from 
vVilliam  the  sum  owing  from  the  firm  to  the  testator,  as  I 
have  before  stated,  less  a  sum  of  £300  i)aid  as  afterwards 
mentioned.  William  relies  on  the  Statutes  of  Limitation  as 
a  bar  to  the  plaintiff's  claim.  To  take  the  case  out  of  the 
statutes,  the  plaintiff  relies  on  a  payment  of  £300  made  by 
Benjamin  on  the  21st  of  July,  1866.  William  says  that 
such  payment  does  not  take  the  case  out  of  the  statutes. 
He  says  that  sect.  14  of  the  Mercantile  Law  Amendment 
Act,  1866,  applies,  and  that  Benjamin  after  the  dissolution 
could  not  deprive  his  co-debtor  (William)  of  the  benefit  of 
that  statute.  There  was  an  endeavor  on  the  part  of  the 
plaintiff  to  meet  this  contention  of  William  by  the  argument 
that  the  payment  of  the  £300  ought  to  be  deemed  to  be  a 
payment  by  the  two  partners,  although  made  by  the  hand  of 
Benjamin,  and  that  the  position  of  Benjamin  under  the  pro- 
visions of  the  deed  of  1866,  taken  in  connection  with  the 
730]  statement  in  Benjamin's  answer,  supported  *sttch con- 
tention. It  appears  to  me  that  this  endeavor  to  meet  the 
defence  of  the  statutes  cannot  prevail.  The  deed  does  not 
purport  to  constitute  Benjamin  the  agent  of  William  for  any 
purpose,  and  the  payment  of  the  £300  must,  I  think,  be 
taken  to  have  been  a  payment  by  Benjamin  solely  in  respect 
of  his  obligations  under  the  deed  of  1866.  Benjamin  has  in 
his  answer  treated  the  payment  as  a  payment  on  account 
of  the  firm,  and  as  on  account  of  the  partnership  debt, 
which  in  a  sense  it  was,  there  being,  undoubtedly,  a  debt 
from  the  two  partners  to  the  testator  ;  but  it  was  not,  I  con- 
ceive, a  payment  by  Benjamin,  as  William's  agent,  ex- 
Eressly  or  impliedly  constituted  to  make  the  payment.  To 
old  otherwise  would,  it  se^s  to  me,  be  to  disregard  the 
clear  and  express  words  of  the  14th  section  of  the  Mercan- 
tile Law  Amendment  Act,  1856,  and  to  render  inoperative 
that  statute  as  regards  one  class  of  co-debtors,  viz.,  persons 
who  while  partners  become  co-debtors,  and  have  ceased  to 
be  partners.  If  while  the  partnership  subsisted  each  part- 
ner could  and  should  be  deemed  to  be  the  agent  of  the  other 
to  make  payments,  so  as  to  exclude  the  operation  of  the 
statute,  such  agency,  I  consider,  terminated  on  the  dissolu- 
tion of  the  partnership  ;  no  such  agency  being  by  the  deed 
of  dissolution  expressly  or  necessarily  or  otherwise  impli- 
edly created.  During  the  partnership  the  Mercantile  Iaw 
Amendment  Act  was,  I  consider,  inapplicable,  payments 
made  by  either  partner  being  payments  of  the  firm.  Baton 
the  partnership  determining,  payments  by  one  could  only 
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be  the  payments  of  both  the  persons  who  had  been  partners 
by  proof  of  such  one  being  authorized  to  make  tne  pay- 
ments as  the  payments  of  the  other.  As  regards  the  state- 
ments in  Benjamin's  answer  which  bear  upon  this,  it  is  to  be 
observed  that  they  .are  not  very  clear  and  explanatory  in 
their  terms;  and  although  the  plaintiff  included  such 
answers  in  the  evidence,  of  the  reading  of  which,  as  against 
William,  he  gave  William  notice,  it  is  not,  I  think,  unim- 
portant, in  estimating  tBe  weight  of  the  evidence  contained 
m  such  answers,  to  bear  in  mind  that  Benjamin  is  dead,  and 
has  not  been  cross-examined ;  and  it  must  be  remembered 
that  William  swears  that  he  never,  after  .the  dissolution, 
directly  or  indirectly,  paid  anything  to  the  testator  on 
account  of  the  partnership  debt.  The  *cases  of^  [731 
Thompson  v.  Waithman  (*)  and  Bristow  v.  Miller  (')  sup- 
port the  view  I  have  taken ;  and  the  former  of  these  cases  I 
consider  an  important  authority  as  to  this,  although  it  has 
since,  in  Jdckson  v.  Woolley^)  and  other  cases,  been  held 
that  the  Vice-Chancellor  took*  an  erroneous  view  in  holding 
the  Act  of  Parliament  to  be  retrospective.  In  Bristow  v. 
Miller^  Crampton  J.,  said:  ^^ Kilgorn  v.  Finlyson{^)  is  a 
clear  authority  to  show  that  after  a  partnership  is  dissolved 
one  of  the  late  firm  cannot  by  his  act  or  admission  involve 
his  copartner  in  any  new  legal  liability.  In  that  case  one 
partner  had  upon  a  dissolution  been  appointed  to  liquidate 
the  debts  of  the  partnership,  but  it  was  held  that  any 
acknowledgment  of  debt  by  him  would  not  affect  the  other 
partner.  The  acknowledgment  was  referred  to  the  new 
capacity  of  the  partner  as  manager  to  wind  up  the  concern." 
It  does  not  appear  that  the  £300  was  in  fact  paid  out  of 
partnership  assets  collected  by  Benjamin.  Indeed,  I  think 
it  is  to  be  inferred  from  paragraph  11  of  the  bUl,  from  the 
banking  book  of  Benjamin  (which  was  produced),  and  from 
what  appears  in  the  deeds  as  to  the  sources  from  which  pay- 
ments had  been  made,  that  it  was  not.  At  all  events,  the 
plaintiff  has  not  proved  that  it  was  so  paid.  I  do  not  say- 
that,  had  he  proved  so,  this  would  have  sustained  his  bQl. 
It  was  attempted  to  get  rid  of  the  effect  of  the  Statutes  of 
Limitation  by  saying  tnat  they  do  not  apply  to  cases  like 
the  present,  there  being,  it  is  said,  a  fiduciary  relation 
amounting  to  a  trust.  Burdick  v.  Oarrick  (')  was  cited  as 
to  this,  but  that  case,  I  think,  depended  on  the  special 
nature  of  the  deed  under  which  moneys  were  to  be  received 

0)  8  Drew.,  628.  (*)  I  H.  B.,  156. 

(«)  11  ir.  L.  Rep.,  461.  *      (»)  Law  Rep.,  5  Ch.,  233. 

(»)  8  E.  «k  B.,  778. 
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and  inyested,  and  the  case  of  In  re  BindrnarsA  (')  is  an  au- 
thority that  the  relation  of  trustee  and  cestui  ^ue  trust  does 
not  ordinarily  exist  between  solicitor  and  client,  ^though 
the  solicitor  may  have  received  moneys  from  or  for  the  client. 

It  was  fnrther  attempted  to  get  rid  of  j;he  statute  by  saying 
that  William  had  given  an  acknowledgment  of  the  debt 
which  would  take  the  case  out  of  the  statute.  This  allege^ 
acknowled^ent  was  contained  in  a  letter  written  to  iiis 
732]  solicitor  for  the  purpose  of  *being,  as  is  alleged,  com- 
municated to  the  testator,  and  which  it  is  said  was  so  com- 
municated. I  consider  that  the  letter,  whether  it  be  read 
alone  or  in  conjunction  with  the  evidence  as  to  it,  was  not 
sent  to  the  solicitor  for  the  alleged  purpose,  and  that  this 
contention  fails. 

It  is  unnecessary  for  me, 'having  regard  to  what  I  have 
already  said,  to  consider  the  further  contention  of  William's 
counsel,  that  if  the  £300  should  be  deemed  to  be  his  pay-  | 

ment,  certain  other  sums  paid  by  Benjamin  to  the  testator,  | 

which,  it  was  said,  appear,  or  at  all  events  upon  an  account  | 

being  taken  would,  it  was  said,  appear,  to  be  more  than  the 
amount  of  the  plaintiflTs  claim,  should  also,  especially  hav- 
ing regard  to  IBenjamin's  obligations  under  the  dissolution 
deed,  De  considered  to  be  payments  on  account  of  the  part-  i 

nership  debt ;  nor  whether,  as  was  contended  by  the  plain-  i 

tiff,  such  other  sums  were  in  fact  paid,  or  if  in  fact  paid, 
should,  under  the  circumstances,  be  deemed  to  have  been  I 

Sud  in  respect  of  new  dealings  and  transactions  between 
enjamin  and  the  testator,  leaving  the  partnership  debt  un- 
satisfied except  to  the  extent  of  the  £300. 

Nor  is  it  necessary  for  me  to  consider  whether,  as  was 
contended  on  behalf  of  William,  the  testator  accepted  Ben- 
jamin as  his  sole  debtor,  and  thus  released  William.  , 

On  the  whole,  I  consider  that  the  plaintiff  has  not  made 
out  his  case,  and  that  the  bill  must  be  dismissed  with  costs 
as  regards  William  Woodman  and  Edward  Thomas  Bow, 
who  is  a  formal  party  as  executor  of  the  testator. 

Solicitors:  Messrs.  Oregory^  Bowcliffes  &  JRawle;  Mr. 
JEvans;  Messrs.  JE.  Flux  &  Leadbitter. 

(>)  Dr.  &  Sm.,  129. 

By  some  of  the  courts  mere  payment  «.  Blate,  89  Barb. ,  639  ;  Bell  v.  Morri- 

by  one  joint  debtor  before  the  statute  of  son,  1  Peters,  851,  367-374 ;  Haner  v. 

Umitations  has  attached  has  been  held  Hair,  25  Ohio  St.  R.,  349;  Merritt  f. 

not  to  prevent  the  statute  of  limitations  Pollys,  16  B.  Monr.  (Ky.),  357  ;  ^i^JR^-  ' 

from  running  in  favor  of  his  co-debtor  :  ton  «.  Allen,  26  Upper  Can.  Q.  B.,  ^7 ; 

Shoemaker  v,  Benedict,  11  N.  Y.,  176  ;  Lowther  v.Cliappel,  8  Ala. ,  353 ;  Myatts 

Barger  v.  Durwin,  23  Barb.,  68 ;   Payne  v.  Moore,41  Ala.,  222;  Yandes  r.  Lefavor, 
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2  Blackford  (Ind.),  871 ;  Bibb  c.  Peyton, 
19  Miss.  (11  S.  &  M.),  275 ;  Fonte  v. 
Bacon,  24  Miss.,  156  ;  Briscoe  «.  Auke- 
lett,  28  Miss.,  361 ;  Day  v.  Baldwin,  84 
Iowa,  880,  384,  explaining  HendersUott 
«.  Pinff,  24  Iowa,  134 ;  Sigler  v.  Piatt, 
16  Mich.,  206  ;  Levy  v.  Cadet,  17  Serg. 

6  Rawle,  126;  Helm  d.  Cantrell,  59 
Ills.,  524 ;  Stowers «.  Blackbam,  21  La. 
Ann.,  127. 

But  see  Cockfield  v.  Farley,  Id.,  521 ; 
Voorhies'  Case,  Id.,  659. 

So  after  the  statute  had  run:  Van 
Keuren  f>.  Parmelee,  2  N.  Y.,  623. 

What  was  said  in  Hopkins  v.  Banks, 

7  Cow.,  650;  Smith  v.  Ludlow,  6 
Johns.,  267  ;  Johnson  v.  Beardslee,  15 
Johns., 3  ;  Patterson  v.  Choate,  7  Wend., 
441,  upon  these  points  is  not  law  in 
New  York. 

Though  where  one  joint  debtor  re- 
quests the  creditor  to  call  upon  the 
other  for  payment,  a  payment  made  by 
the  latter  will  prevent  the  statute  from 
running  in  favor  of  the  debtor  making 
such  request.  So  of  any  case  where 
there  has  been  a  recognition  of  the 
agency  of  the  joint  contractor  making 
the  payment,  by  his  associate:  WincheU 
«.  Bowman,  21  Barb.,  448,  18  N.  Y., 
558  ;  Munro  v.  Potter,  84  Barb.,  858. 

Assent  to  and  approval  of  a  payment 
after  it  is  made  is  sufficient  to  bind  the 
party  so  approving :  Huntington  v. 
Ballon,  2  Lansing,  120  ;  Com.  Bank  v. 
Warren,  15  N.^yT,  577 ;  Pitts  «.  Hunt, 
6  Lansing,  146;  First  Nat.  Bank  v. 
BaUou,  49  N.  Y.,  155. 

So  if  a  surety  makes  a  payment, 
though  from  the  proceeds  of  a  sale  of 
property  pledged  to  him  by  the  prin- 
cipal to  indemnify  him  against  loss  by 
becoming  a  surety,  particularly  if  he  do 
not  disclose  the  fact  that  he  paid  the 
money  as  agent  for  the  principal : 
Holmes  v.  Durell,  51  Maine,  201 ; 
Taintor  v.  Winter,  53  Maine,  848. 

It  may  be  doubted  whether  Cockrill 
V.  Sparkes,  1  Hurl.  &  Colt.,  699,  can  be 
sustained  upon  principle. 

Otherwise,  where  one  partner  merely 
consents,  after  dissolution,  that  the 
other  partner  shall  make  a  separate 
composition  with  creditors  on  his  own 
behalf :  Sigler  v.  Piatt,  16  Mich.,  206. 

Or,  where  a  third  person  without  au- 
thority from  the  debtor  makes  a  pay- 
ment in  his  behalf  :  Smith  v.  Coons,  22 
La.  Ann.,  445. 


Part  payment  by  an  executor,  by  the 
assignee  of  an  insolvent,  etc.,  is  not 
evidence  of  a  new  promise  by  the  debtor 
to  take  the  claim  out  of  the  statute  of 
limitations  :  Smart  o.  Foster,  18  Abb. 
Pr.,  805  ;  Pickett  v.  Bang,  84  Barb., 
193  ;  McLaren  o.  McMartin,  36  N.  Y., 
88,  92 ;  Harper  c.  Farley,  53  N.  Y., 
442 ;  Smith  v.  Irwin,  87  Missouri,  169, 
as  explained  in  McClurg  v.  Howard, 
45  Mo.,  868. 

But  see  Trustees,  etc.,  «.  Foster,  28 
How  Pr.,  273. 

Action  on  a  note  made  by  defendant 
and  one  Lyndsay,  payable  to  Jonathan 
Cowing  and  by  him  indorsed  to  plain- 
tiff, due  in  July,  1859.  Plea,  statute  of 
limitations.  To  take  the  case  out  of 
the  statute  plaintiff  proved  that  one 
^omas  Cowing  owinff  defendant  $30, 
Kot  an  order,  with  defendant's  assent, 
from  Jonathan  Cowing,  who  then  held 
the  note,  on  Lyndsay,  requesting  Lynd- 
say to  pay  defendjuit  $30,  which  he, 
Jonathan  Cowing,  would  credit  on  the 
note ;  and  this  sum  was  accordingly  so 
paid  and  credited.  Held,  clearly,  a 
j>ayment  by  Lyndsay  on  his  own  ac- 
count, and  not  by  or  for  defendant,  so 
as  to  take  the  case  out  of  the  statute  as 
against  defendant :  Cowing  v.  Vincent, 
29  Upper  Can.  Q.  B.,  427. 

This  case  seems  to  have  gone  on  the 
provisions  of  the  statute  of  Canada,  that 
"where  there  are  two  or  more  joint 
contractors  *  *  no  such  joint  contrac- 
tor *  *  shall  lose  the  benefit  of  said 
act  (21  Jac.  I.),  so  as  to  be  chargeable 
by  reason  of  any  payment  of  any  prin- 
cipal or  interest  made  by  any  other  or 
others  of  them,"  the  court  holding  the 
payment  to  be  one  by  Lyndsay,  on  his 
ovm  account,  and  citing  Jackson  «. 
WooUey,  8  EH.  &  Bl.,  778,  92  Eng. 
Com.  Law  Rep.,  to  sustain  the  ruling. 

It  amounted  in  fact  to  a  payment  by 
ome  joint  debtor  to  the  creditor,  of  a  debt 
he  owed  the  other  joint  debtor  by  di- 
rection of  the  latter.  The  court  held,  in 
effect,  that  as  he  was  bound  to  pay  his 
debt,  ?ie  was  not  affected  by  doing  so  to 
such  person  as  was  named  by  his  cred- 
itor, tnough  that  person  happened  to  be 
a  joint  creditor  and  the  payment  was 
applied,  to  his  knowledge,  upon  the 
joint  debt,  the  court  saying,  *'  The  ut- 
most that  can  be  argued  against  this 
defendant  is,  that  he  was  aware  Lynd- 
say was  paying  qh  his  own  behalf  to 
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Jonathan  monej  which  he,  Lyndsaj, 
was  hoond  to  paj,  and  that  he  assented 
in  his  own  mind  to  the  payment ;  l>at 
I  see  nothing  to  warrant  me  in  holding 
that  Ljndsay  was  paying  money  on  the 
joint  account  of  himself  and  defendant, 
or  on  the  separate  account  of  the  latter, 
or  by  his  authority.  All  the  connection 
the  defendant  had  with  the  transaction 
was  receiving  payment  of  a  debt  due 
by  Thomas  Cowing  to  him  in  the  way 
mentioned,  not  that  he  was  paying  any 
money  to  the  holder  of  this  note." 

In  New  Jersey  it  is  held  that  a  pay- 
ment of  interest  on  a  note  drawn  by  a 
firm,  by  one  of  the  members,  after  the 
dissolution  of  the  firm,  but  within  six 
years  after  the  maturity  of  such  note, 
will  renew  it,  as  against  the  statute  of 
limitations,  and  that  the  fact  that  one 
of  the  firm  is  a  married  woman  will  not 
alter  the  effect  of  such  renewal :  Mer- 
ritt  V.  Day,  38  New  Jersey  Law 
Rep.,  33. 

So  in  Connecticut :  Brown  v.  Lathrop, 
4  Conn.,  836  ;  Coit  v.  Tracy,  8  Conn., 
276  ;  Clarke  v.  Sigomey,  17  Conn.,  516 ; 
Caldwell  «.  Sigomey,  19  Conn.,  44? 
Austen  «.  Bostwick,  9  Conn.,  501 ; 
Beardsley  v.  Hall,  36  Conn.,  270;  Bis- 
sell  V.  Adams,  85  Conn.,  299. 

So  in  Maine :  Shepley  9.  Waterhouse, 
22  Maine,  497  ;  Dinsmore  v.  Dinsmore, 
21  Maine,  433. 

But  see  Gardner  v.  Nutting,  5  Greenl., 
140  ;  otherwise  now  by  statute  :  Odell 
V.  Dana,  88  Maine,  182  ;  Wellman  v. 
Southard,  30  Maine,  425 ;  True  f>.  An- 
drews, 35  Maine  183. 

In  Vermont :  Wheelock  v.  Doolittle, 

18  Verm.,  440  ;  Joslyn  f>.  Smith,  13 
Verm.,  353. 

See  Phelps  v.  Stewart,  12  Verm., 
256;  Sanderson  v.  Milton,  18  Verm., 
107. 

In  North  Carolina:  Mclntire  v. 
Oliver,  2  Hawkes,  209.  * 

In  Arkansas,  before  statute  attaches  : 
Trustees,  etc.,  v.  Hartfield,  5  Ark., 
551  ;  Burr  v.  Williams,  20  Afk.,  189. 

Though  not  after  :  Biscoe  v.  Jenkins, 
10  Ark.,  108  ;  Biscoe  v.  James,  Id.,  163; 
Durrett  v.  Trammell,  11  Ark.,  187; 
Grant  v.  Ashley,  12  Ark.,  764;  Mason 
«J.  Howell,  14  Ark.,  201 ;  Ruddell  tj. 
Folsom,  14  Ark.,  217;  Hicks  v.  Lusk, 

19  Ark.,  693  ;  Woody  v.  State  Bank.  12 
Ark.,  780. 

So  in  Massachusetts,  where  the  stat- 


ute merely  raises  a  presumption  of  pay- 
ment from  lapse  of  time,  payment  or 
acknowledgment  by  the  principal  debt- 
or was  held  to  continue  the  debt  aa 
against  a  surety  :  Hunt  v.  Bridgham,  2 
Pick.,  581,  and  cases  cited  in  note; 
Vinal  «.  Burril,  16  Pick.,  401 ;  Sigor- 
ney  v.  Drury,  14  Pick.,  387 ;  White  v. 
Hall,  3  Pick.,  291 ;  Cady  t>.  Shepherd, 
11  Pick.,  400,  407,  and  cases  cited. 

A  statute  to  the  contrary  has  since 
been  passed  :  Revised  Statutes  Mass., 
ch.  120, 1 14. 

In  Missouri  it  has  been  held  that 
part  payment  of  a  firm  debt  by  one 
partner,  after  dissolution,  before  the 
statute  had  run,  will  take  the  debt  out 
of  the  statute  as  to  the  other  partner : 
McClurg  f).  Howard,  45  Missouri,  365 ; 
Lawrence  Co.  v.  Dunkel,  35  Missouri, 
395;  Craige  v.  Callaway  Co.,  12  Mo., 
94  ;  Block  «.  Dorinan,  51  Mo.,  31. 

So  in  Oregon :  Sutherlin  v.  Roberts, 
4  Oregon,  378. 

In  Georgia  the  cases  present  a  some- 
what variegated  aspect.  It  is  held  that 
payment  or  acknowledgment  by  one 
Joint  obligor  before  the  statute  attadies 
prevents  the  statute  attaching  in  favor 
of  a  co-obligor  :  Cox  v.  Bailey,  9  Gw., 
467;  Tillinghast  v.  House,  14  Geo., 
641,  647,  decided  upon  the  doctrine  of 
8ta/re  decisis,  though  doubting  cor- 
rectness of  the  rule :  Brewster  «.  Har- 
deman, Dudley,  138.     ^ 

But  that  payment  by  a  principal  or 
maker  of  a  promissory  note  before  it  is 
barred  by  the  statute,  does  not  consti- 
tute a  new  point  for  the  running  of  the 
statute  of  limitations  as  against  an  in- 
dorser  or  surety,  unless  the  indorser  or 
surety  be  a  party  to  such  payment: 
Hunter  f>.  Robertson,  30  Geo.,  429; 
Dean  «.  Munroe,  32  Geo.,  28. 

In  New  Hampshire  it  is  held  that 
payment  by  one  partner,  the  creditor 
having  no  notice,  of  a  dissolution,  will 
continue  the  debt  as  to  the  other 
partner  :  Kenniston  v.  Avery,  16  N.  H., 
117;  Tappan  v.  Kimball,  30  N.  H., 
136. 

But  that  a  partial  payment  of  a  note, 
by  one  of  two  ioint  promissors  (not  lie- 
ing  partners),  is  not  sufficient  to  take 
the  case  out  of  the  operation  of  the 
statute  as  to  the  other :  Whipple  «. 
Stems,  22  N.  H..  219  ;  Exter  Bank  «. 
Sullivan,  6  N.  H,,  124;  Kelly  t>.  San- 
bom,  9  N.  H.,  46. 
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'^Bx  parte  Robertson.    In  re  Morton.         [733 

Bankruptcif — Jurisdiction — Foreign  Crediiar  resident  Ahroadr^Effed  of  Proving  Debt 
— Notice  of  Motion — Service  out  of  Juriedietion — Waiver  of  Irregvlaritg — Bank' 
ruptey  Act,  1869  (82  db  88  VicL  e.  71),  m.  2,  l^-l^—Banhruptcg  Rules,  1870,  r.  50. 

A  foreign  creditor,  residing  out  of  the  jurisdiction  of  the  Court  of  Bankruptcy, 
by  proving  a  debt  in  a  bankruptcy  or  liquidation,  brings  himself  within  the  general 
jurisdiction  of  the  court  as  to  the  administration  of  tne  estate,  just  as  if  he  were 
residing  within  it  An  order  can  Uierefore  be  made  on  him  to  restore  property  of 
the  bankrupt  or  debtor  improperly  in  his  possession. 

A  notice  of  motion  was  served  out  of  the  jurisdiction  on  the  respondent.  No 
order  authorizing  the  service  had  been  obtained  from  the  court.  The  respondent 
appeared  on  the  nearing  of  the  motion,  and  objected  to  the  jurisdiction  of  the  court 
On  his  objection  being  overruled,  he  asked  for  and  obtained  an  adjournment  to  en- 
able him  to  answer  the  case  on  its  merits : 

Held,  that  there  had  been  a  mere  irregularity  in  the  service,  and  that  it  had  been 
waived. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Newcastle-on-Tyne  Countv  Court. 

William  Morton  and  Edmund  Morton,  potato  merchants 
at  Newcastle,  filed  a  liquidation  petition  on  the  18th  of  Feb- 
ruary, 1874,  and  the  same  day  a  receiver  and  manager  of 
their  property  and  business  was  appointed.  At  the.  first 
meeting  of  the  creditors,  on  the  13tn  of  March,  1874,  the 
creditors  resolved  on  a  liquidation  by  arrangement,  and  ap- 
pointed J.  B.  Benson  and  J.  Greener  trustees  of  the  debtors' 
property. 

The  debtors  had  been  in  the  habit  of  purchasing  potatoes 
from  Donald  Robertson,  a  potato  merchant,  who  resided  at 
Mayfield,  in  the  parish  of  Cupar,  in  Scotland,  and  was  a 
domiciled  Scotchman.  He  had'  no  residence  or  place  of 
abode  in  England.  On  the  17th  of  February,  1874,  the 
debtors  owed  him  £867  2^.  lid.  for  potatoes,  and  they  sent 
him  by  post  a  check  for  £120,  drawn  upon  Messrs.  Lambton 
&  Co.,  bankers  at  Newcastle.  He  received  this  check  on 
the  18th  of  February,  and  paid  it  to  his  bankers,  by  whom 
it  was  sent  the  same  day  back  to  Newcastle,  and  it  was  on 
the  19th  of  February  honored  by  Lambton  &  Co.,  who  were 
then  ignorant  of  the  filing  of  the  liquidation  petition. 

♦Rooertson  proved  in  the  liquidation  for  £247  2^.  [734 
lld^.,  the  balance  remaining  due  to  him  after  giving  credit  for 
the  £120 ;  the  proof  was  admitted  by  the  trustees,  and  on 
the  27th  of  October,  1874,  they  paid  him  a  dividend  of  4^. 
6tf.  in  the  pound. 

The  above-mentioned  facts  afterwards  came  to  the  knowl- 
edge of  the  trustees,  and  on  tlie  6th  of  March,  1875,  Kobert- 
15  Eno.  Rep.  74 
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son  was  served  at  Mayfield  with  a  notice  of  motion  on  their 
behalf,  stating  that  an  application  would  be  made  to  the 
County  Court  on  the  12th  of  March  for  an  order  that  he 
shoula  repay  the  £120  to  the  trustees.  No  order  for  service 
on  him  had  been  made.  On  the  12th  of  March,  Mr.  Philip- 
son,  a  solicitor  at  Newcastle,  appeared  on  behalf  of  Robert- 
son, and  objected  that  the  court  had  no  jurisdiction  over 
him.  The  judge  overruled  the  objection,  and  Mr.  Philipson 
then  asked  for  an  adjournment,  on  the  ground  that  he.  was 
not  then  prepared  to  go  into  the  merits  of  the  case.  The 
judge  granted  an  adjournment  for  a  month,  on  the  terms  of 
ilobertson  paying  £100  into  court  within  a  fortnight,  and 
also  paying  the  costs  of  the  adjournment.  On  the  subse- 
quent heanng  of  the  motion  on  the  23d  of  April,  counsel 
appeared  for  Kobertson,  and  took  the  obiection  as  to  the  ju- 
nsdiction.  The  judge  overruled  it,  and  Kobertson* s  counsel 
withdrew  before  the  evidence  on  the  merits  of  the  case  was 
heard.  Robertson  had  filed  an  affidavit  in  which  he  took 
the  obiection  of  want  of  jurisdiction,  on  the  ground  that  he 
was  a  domiciled  Scotchman,  having  no  residence  in  England, 
and  also  deposed  to  facts  bearing  on  the  merits  of  the  case. 
The  judge  made  an  order  in  the  terms  of  the  notice  of 
motion.     Robertson  appealed. 

Mr,  De  Oex^  Q.C.,  and  Mr.  Finlay  KnigM^  for  the  ap- 
X)ellant :  An  En^sh  court  of  bankruptcy  has  no  jurisdic- 
tion over  a  domiciled  Scotchman  resident  in  Scotland.  If 
this  had  not  been  a  case  of  bankruptcy,  no  action  could 
have  been  brought  in  an  English  court  against  the  appellant 
to  recover  this  money  ;  he  must  have  been  sued  in  Scotland. 
735]  Sects.  66  and  72C)  of  the  *Bankruptcjr  Act,  1869,  do 
not  give  the  Court  of  Bankruptcy  a  jurisdiction  larger  than 
that  of  the  Court  of  Chancery  or  one  of  the  superior  courts 
of  comilion  law. 


(^)  Sect.  66  proyides  that  "  the  Chief 
Judge  in  Bankruptcy  shall  have  all  the 
powers,  jurisdiction,  and  privileges  pos- 
sessed by  any  judge  of  Her  Majesty's  su- 
perior courts  of  common  law  at  West- 
minster, or  by  any  judge  of  Her  Majesty's 
High  Court  of  Chancery,  and  the  orders 
of  such  judge  shall  be  of  the  same  force 
as  if  they  were  judgments  in  tlie  superior 
courts  of  common  Taw,  or  decrees  in  the 
High  Court  of  Chancery." 

Sect.  66.  "  Every  judge  of  a  local  court 
of  bankruptcy  shall,  for  the  purposes  of 
this  act,  in  addition  to  his  ordinary  pow- 
ers as  a  County  Court  judge,  have  all  the 
powers  and  jurisdiction  of  a  judge  of  Her 


Majesty's  High  Court  of  Chancery,  and 
the  orders  of  such  judge  may  be  enforced 
accordingly  in  manner  prescribed" 

Sect  72  provides  that,  "  Subject  to  the 
provisions  of  this  act,  every  court  havini; 
jurisdiction  in  bankruptcy  under  this  act 
shall  have  full  power  to  decide  all  ques- 
tions of  priorities,  and  all  other  questacMis 
whatsoever,  whether  of  law  or  met,  aris- 
ing in  any  case  of  bankruptcy  coming; 
within  the  cognizance  of  such  court,  or 
which  the  court  may  deem  it  expedient  or 
necessary  to  decide  for  the  purpose  of 
doing  complete  justice,  or  making  a  com- 
pleti^  distrihution  of  property  in  any  such 
case." 
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Moreover,'  the  notice  of  motion  was  not  eflfectually  served 
on  the  appellant.  In  Ex  parte  OLoghlen  (')  it  was  held 
that  a  debtor's  summons  could  not  be  served  out  of  the 
jurisdiction,  there  beinjg  no  power  given  by  the  act  or  the 
rules  to  effect  a  service  there,  and  that  such  a  service, 
though  made  under  an  express  order  of  the  court,  was  a 
nullity.  This  applies  equally  to  service  of  a  notice  bf  motion 
tinder  rule  50  of  the  Bankruptcy  Rules,  1870  ('),  for  no  power 
is  given  to  serve  the  notice  out  of  the  jurisdiction,  and  the 
shortness  of  the  interval  allowed  for  service  shows  that  the 
rule  could  not  have  contemplated  service  out  of  the  jurisdic- 
tion. 

gliey  were  stopped  by  the  Qourt.] 
r.  LitUej  Q.t).,  and  Mr.  CoU,  for  the  trustees:  The 
appellant  having  proved  and  received  a  dividend,  the  court 
has  complete  jurisdiction  under  sect.  72  to  compel  him  to 
refund  any  part  of  the  debtor's  estate  which  is  improperly 
in  his  hands.  Sect.  74  of  the  act  enables  the  Scotch  courts, 
which  have  jurisdiction  in  bankruptcy,  to  enforce  in  Scot- 
land orders  made  by  the  English  bankruptcy  courts,  and 
sect.  75  makes  the  English  and  Scotch  bajikruptcy  courts 
auxiliary  to  each  other.  The  order  in  this  case  was  rightly 
made  by  the  English  court,  but  it  must  be  ^enforced  [736 
by  the  Scotch  court.  In  Bx  parte  Tait  (*)  it  was  held  that 
the  court  had  jurisdiction  to  restrain  a  creditor  from  suing 
in  Ireland  in  respect  of  a  debt  included  in  a  deed  which  the 
debtor  had  executed  under  the  Bankruptcy  Act,  1861.  Un- 
der the  old  bankruptcy  law  it  was  held  that  a  creditor  who 
had  jwoved  was  subject  to  the  jurisdiction  of  the  court  in 
respect  of  his  proof :  Ex  parte  HiUon  (*).  As  to  the  service 
of  the  notice  of  motion,  there  has  been  nothing  more  than 
an  irregularity,  which  has  been  waived  by  the  appellant's 
asking  for  time  to  answer  the  case  on  its  merits,  and  filing 
an  affidavit  upon  the  merits.  Ex  parte  QLoghlen  (*)  does 
not  apply. 

Mr.  Be  Oex  in  reply :  The  service  out;  of  the  jurisdiction 
was,  as  is  shown  bv  the  ratio  decidendi  of  Ex  parte  OLochr 
lejiy  a  complete  nullity — not  a  mere  irregularity  which  could 
be  waived.  As  to  the  jurisdiction,  my  argument  is  that 
this  proceeding  is  equivalent  to  the  bringing  of  any  action 
for  money  had  and  received  in  an  English  court  against  a 
domiciled  Scotchman  resident  in  Scotland.    That  cannot  be 

(*)  Law  Rep.,  6  Ch.,  406.  such  notice  as  the  day  when  the  motion 

(•)  Rule  60  provides  that  a  notice  of  is  to  be  made."                                       ^ 

motion  must  be  "served  upon  the  party  (•)  Law  Rep.,  18  Eq.,  811. 

or  parties  to  be  affected  thereby  four  clear  (*)  1  Jac.  A  W.,  467. 

days  at  least  before  the  day  named  iu  • 
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done.  Davis  v.  Park  C)  and  CooJcney  v.  Anderson  (')  show 
very  clearly  what  are  the  principles  which  govern  the  terri- 
torial jurisdiction  of  courts.  Sect.  72  of  the  act  gives  the 
Court  of  Bankruptcy  no  higher  jurisdiction  than  that  of  the 
Court  of  Chancery  or  the  courts  of  common  law.  Ex  parte 
Tait  does  not  apply.  Proof  of  debt  does  not  amount  to  a 
complete  submission  to  the  jurisdiction  of  the  court.  Mx 
parte  Hilton  only  shows  that  the  dividend  on  the  debt 
proved  for  may  be  retained,  or  that  a  dividend  paid  may  be 
recalled.  It  is  no  authority  for  saying  that  the  court  has 
jurisdiction  to  order  a  creditor  who  has  proved,  to  repay 
some  other  fund  which  he  has  received  irom  the  debtor. 
Ex  parte  Dobson  (")  shows  that  the  court  formerly  had  no 
such  power,  and  I  say  that  sect.  72  does  not  confer  it. 

Sir  James  Bacon,  C.  J.:    Two  objections  have  been  taken 
737]  to  this  order.     The  first  and  *larger  one  is  that  the 
court  has  no  jurisdiction  to  make  such  an  order  against  the 
appellant  because  he  is  a  domiciled  Scotchman.    The  second 
is  that  the  court  has  proceeded  erroneously  in  making  the 
order,  even  if  it  had  a  right  in  other  respects  to  make  it, 
because  there  had  been  no  proper  service  of  the  notice  of 
motion.    The  two  questions  are  totally  distinct  from  each 
other,  the  first,  the  larger  and  more  important  one,  being 
whether,  under  the  existing  act  of  Parliament  and  the  exist- 
ing practice  of  the  Bankruptcy  Court,  the  court  at  Newcas- 
tle had  power  to  make  an  order  directing  the  a]3pellant  to 
pay  back  the  £120,  part  of  the  debtors'  estate,  which  he  had 
received.     Now,  that  is  a  question,  no  doubt,  of  very  great 
importance.     Every  question,  indeed,  of  jurisdiction  is  of 
vital  importance.     The  question  can  be  decided  only  by  an 
inspection  of  the  existing  act  of  Parliament.     That  there 
was  a  valid  bankruptcy,  or  an  arrangement  which  is  equiva- 
lent to  bankruptcy,  prosecuted  in  the  proper  court,  is  not 
questioned  in  the  slightest  degree.     Then  the  72d  section  of 
the  act  provides :   [His  Lordship  read  the  section.] 

Now  let  us  inquii^,  first,  whether  the  subject-matter  of  this 
application  comes  within  those  words.  It  is  not  disputed 
that  on  the  18th  of  February  an  act  of  bankruptcy  was  com- 
mitted, and  after  that  the  appellant  possesses  himself,  not  un- 
naturally or  wrongfully  in  any  other  way  than  a  legal  sense, 
of  £120,  part  of  the  debtor's  estate.  The  law  is  that,  from 
the  appointment  of  the  trustee  in  a  liquidation,  he  shall 
have  all  the  powers  and  rights  of  a  trustee  in  bankruptcy, 
and  therefore,  on  the  18th  of  February,  and  before  the 
receipt  by  the  appellant   of  the  £120,  the  whole  of  the 

C'^  42  L.  J.  (Ch.),  204,  208.         (*)  1  D.  J.  A  S.,  365.  (»}  1  Mont  A  A.,  666. 
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debtors'  estate,  including  that  sum,  which  was  part  of  the 
debtors'  estate  before  it  was  received  by  the  appellant,  was 
vested  in  the  trustee.  The  appellant  came  in  under  the 
liquidation  proceedings.  He  made  an  affidavit,  which  stated 
that  a  certain  debt  was  due  to  him  at  the  institution  of  the 
proceedings,  and  that  it  was  still  justly  due  and  owing.  In 
stating  that  amount  he  gave  credit  to  the  debtors'  estate  for 
the  JE120,  not  in  terms,  but  it  appears  by  the  result  that  he 
excluded  it  from  his  proof  of  deibt.  He  came  in  under  the 
liquidation,  and. what  is  the  consequence  of  creditors  coming 
in  under  a  liquidation  or  bankruptcy  i  They  come  in  un- 
der what  is  as  much  a  compact  as  if  each  of  them  had 
*8igned  and  sealed  and  sworn  to  the  terms  of  it — that  [738 
the  bankrupt's  estate  shall  be  duly  administered  among  the 
creditors.  That  being  so,  the  administration  of  the  estate 
is  cast  upon  the  court,  and  the  court  has  jurisdiction  to 
decide  all  questions  of  whatever  kind,  Whether  of  law,  fact, 
or  whatever  else  the  court  may  think  necessary  in  order  to 
eflEect  complete  distribution  of  the  bankrupt's  estate.  Can 
there  be  any  doubt  that  the  court  had  jurisdiction  to  get 
back  that  £120?  I  am  not  touching  upon  the  merits  of 
the  case,  nor  am  I  expressing  any  opinion  upon  them ;  but 
can  there  be  any  doubt  that  the  appellant  in  this  case  has 
agreed  that,  as  far  as  he  is  concerned,  and  as  far  as  the 
whole  of  the  creditors  proving  are  concerned,  the  law  of 
bankruptcy  shall  take  enect  as  to  him,  and  under  this  juris- 
diction, to  which  he  is  not  only  subjected,  but  under  which 
he  has  become  an  active  party,  and  of  which  he  has  taken 
the  benefit,  and  is  entitled  as  much  as  any  other  creditor, 
though  not  more  than  any  other  creditor,  to  insist  on  the 
due  distribution  of  the  whole  of  the  debtors'  estate  i 

It  is  said  that  this  court,  being  an  English  court,  has  no 
jurisdiction  over  this  gentleman  who  has  entered  into  this, 
which  I  call  a  compact,  who  has  come  in  under  it,  and  has 
been  a  party  to  the  administration  of  the  estate  in  the  man- 
ner I  have  mentioned,  because  he  lives  on  the  other  side  of 
the  border.  I  am  of  opinion  that  there  is  no  ground  what- 
ever for  that,  and  I  think  that  he  is  as  much  bound  to  per- 
form the  conditions  of  the  compact,  and  to  submit  to  the 
} Jurisdiction  of  the  court,  as  if  he  had  never  been  out  of  the 
imits  of  England. 

The  other  objection  is,  that  there  has  not  been  due  service 
of  the  notice  of  the  motion  by  which  the  appellant  was 
called  upon  to  acccount  for  that  £120.  It  is  quite  true,  as  I 
understand*  the  case,  that  the  service  was  very  defective  in 
point  of  regularity ;  but  that  the  notice  was  actually  brought 
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to  his  attention  is  not  only  stated  in  the  affidavit,  bnt  in 
point  of  fact,  on  the  very  day  when  the  notice  of  motion 
was  to  be  heard,  the  day  on  which  it  was  retamable,  as  it  is 
called,  he,  by  his  attorney,  came  into  court  and  raised  his 
objection  that  the  court  had  no  jurisdiction.  The  objection 
as  to  irregularity  was  waived. 

What  would  have  happened  if  it  had  been  taken  ?  Phfl- 
7391  ipson  ^comes  into  court  and  says.  You  cannot  do 
anjrthing,  for  two  reasons.  One  of  them  is,  that  yoa  have 
no  jurisdiction ;  and  the  other  is,  that  the  notice  with  which 
my  client  has  been  served  is  not  a  good  one.  In  that  case 
the  learned  judge  below  would  have  said,  I  will  make  no 
order  upon  this  notice  of  motion,  but  I  will  allow  it  to  stand 
over  in  order  that  the  four  days'  notice  may  be  properly 

Siven.  But,  in  fact,  the  appellant  comes  in  and  says.  You 
ave  no  jurisdiction;  and,  besides  that,  I  want  time  to 
answer ;  and  asks  fbr  further  time,  when  he  finds  that  the 
judge  is  not  with  him  on  the  subject  of  jurisdiction.  The 
learned  judge  accedes  to  this  request  for  further  time,  and 
does  allow  the  matter  to  stand  over  till  another  day  on  cer- 
.  tain  terms.  He  gave  the  apx)ellant  time  to  answer  the  sum- 
mons which  had  been  confessedly  served  upon  him,  although 
served  irregularly.  The  adjournment  took  place  as  a  mat- 
ter of  course,  and  when  the  day  which  had  been  fixed  for 
the  adjourned  hearing  arrived  there  was  an  affidavit  by  him 
going  into  the  merits  of  the  case.  It  was  stated  in  this 
affidavit  that  he  was  a  domiciled  Scotchman,  and  he  submit- 
ted that  the  court  had  no  jurisdiction  over  him.  Upon  every 
rule  of  practice  that  was  a  perfect  and  complete  waiver  of  the 
technical  objection  that  there  had  been  an  inadequate  service. 
When  JEx  parte  O  LoghUn  Q)  was  referred  to  1  told  Mr.  De 
Qex  that  I  did  not  agree  that  tne  ratio  decidendi  there  given 
was  in  his  favor.  The  interlocutory  proceeding  in  that 
case,  that  is,  the  service  of  the  debtors  summons,  the  diso- 
bedience to  which  constitutes  an  act  of  bankruptcy,  was  of 
the  very  greatest  consequence,  and  the  question  raised  before 
the  court  was,  not  whether  there  had  been  a  due  service  of 
the  summons,  because  there  was  no  question  that  the  debtor 
had  been  served,  and*  there  was  no  irr^ularity  in  the  ser- 
vice, but  a  want  of  legal  efficacy  was  suggested.  I  cannot 
come  to  the  conclusion  that  on  the  mcts  Sir  Coleman 
O'Loghlen  was  amenable  to  the  English  process  in  bank- 
ruptcy—the act  having  expressly  said  that  it  should  not 
apply  to  Scotland  or  Ireland— merely  because  he  was  out  of 
Ireland  by  accident,  and  had  been  served  in  England,  being 

0)  Uw  Rep.,  6  Ch.,  406. 
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a  member  of  Parliament  resident  in  London,  for  the  pur- 
pose of  discharging  his  parliamentary  duties,  *where  [740 
they  took  an  opportumty  of  serving  him.  But  that  was 
no  ground  for  deciding  that  the  court  had  jurisdiction  to 
order  service  of  the  summons. 

I  do  not  agree  with  Mr.  De  Gex  that  the  ratio  decidendi 
there  was  that  the  service  had  been  wrong.  Lord  Justice 
Mellish,  in  the  course  of  his  observations^  directs  himself  to 
the  particular  proceeding  before  him,  which  was  the  service 
of  a  debtor's  summons.  It  is  impossible  to  read  Ms  judg- 
ment in  any  other  light,  and  the  court  accordingly  decided 
that  Sir  Coleman  O'Loghlen  was  a  person  not  under  any  cir- 
cumstances subject  to  the  jurisdiction  of  the  court,  and 
therefore  that  the  court  could  have  no  jurisdiction  over  him. 
Well,  then,  what  am  I  to  do  with  respect  to  this,  this  belAg 
really  the  point  of  the  case  ?  I  find  that  there  was  an  irreg- 
ular service  of  the  notice  of  motion  on  a  man  out  of  the 
jurisdiction.  I  find  that  that  man  came  in  with  the  notice 
of  motion  in  his  hand  (as  I  must  assume),  and  said,  This 
notice  has  been  served  on  me.  I  am  subject  to  the  laws  of 
Scotland.  You,  as  an  English  judge,  Imve  nothing  to  do 
with  me  ;  and  then  the  judge  disagrees  with  him,  and  tells 
him  that  he  has.  Thereupon  his  solicitor  asks  fox*  time, 
that  he  may  address  himself  to  the  merits  of  the  case. 
That  was  a  waiver  of  the  mere  irregularity  in  form,  and 
there  was  not  an  irregularity  in  substance,  as  in  the  case  of 
Sir  Coleman  O'Loghlen.  There  it  was  substance,  here  it 
was  an  irregularity  of  form  merely ;  and  it  is  the  practice  in 
this  court,  oeyond  all  question,  and  the  practice  of  every 
other  court,  in  all  cases  to  cure  irregularity  by  accepting  the 
waiver  of  the  person  affected  by  it.  What  is  the  real  gist 
and  reason  of  fliis  rule  which  requires  a  four  days'  notice  of 
motion  2  It  is  that  the  person  who  is  to  be  affected  by  it  shall 
have  time  to  set  himself  right,  and  to  file  his  affidavits.  He 
is  not  to  be  compelled  to  come  into  court  on  a  shorter  notice 
than  four  days,  nor  even  then  if  he  can  make  out  any  ground 
for  extending  the  time.  The  case  of  Ex  parte  lUUcmi^) 
was  plain  enough  according  to  the  law  as  it  then  stood. 
There  was  no  72d  section  then,  and  no  law  by  which  the 
court  could  compel  the  delivery  up  of  property  of  a  bank- 
rupt held  by  a  creditor.  The  case  is  different  now,  because 
the  72d  section  supplies  the  defect,  and  makes  it  *un-  [741 
necessary  to  bring  an  action,  as  in  Ex  parte  Dobson  (').  No 
necessity  exists  for  ^it  now,  for  a  wiser  provision  has  been 
made.     In  my  opinion  it  is  wiser  and  more  consistent  with 

0)  iJac  A  W.,  467.  («)  1  Mont  <fe  A.,  666. 
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justice  that  the  law  should  enable  the  Court  of  Baakruptcy 
to  exercise,  I  was  going  to. say  unlimited,  jurisdiction  over 
every  man  who  claims  the  benefit  of  the  process  of  the  court 
and  who  has  obtained  it,  and  who  has,  therefore,  in  the 
most  formal  and  explicit  manner,  subjected  himself  to  the 
jurisdiction  of  the  court.  I  think,  therefore,  that  the  judg- 
ment of  the  court  below  cannot  be  assailed  on  either  of  the 
two  grounds  I  have  mentioned. 

I  am  much  obliged  to  Mr.  De  Gtex  for  reading  the  judg- 
ment in  CooJcney  v.  Anderson  C\  for  it  is  very  pleasant  to 
hear  so  lucid  an  explanation  oi  the  law,  conveyed  in  such 
choice  terms  as  those  in  which  Lord  Westbury  expressed 
himself.  But  if  you  look  at  that  case  closely  you  will  fibid 
that  it  is  less  favorable  to  the  argument  than  the  general 
scope  of  the  reasoning  seemed  to  be.  You  will  find  that 
Lord  Westbury  limits  what  he  says  to  the  case  of  a  party 
who  does  not  appear,  or  who  is  absent  from  the  jurisdiction. 
But  I  have  to  deal  with  a  case  in  which  he  plainly  did 
appear. 

It  was  directed  that  the  case  should  be  remitted  to  the 
County  Court  to  be  decided  upon  the  merits,  with  a  declara- 
tion that  that  court  had  jurisdiction  in  the  matter. 

Solicitors  for  the  appellant :  Messrs.  Williamson^  Hill  A 
Co.^  agents  for  Mr.  J.  A.  Philipson^  Newcastle-on-Tyne. 

Solicitor  for  the  trustee :  Mr.  O,  B,  Wheeler j  agent  for 
Mr.  H.  S,  Sewell^  Newcastle-on-Tyn^. 


0)  1  D.  J.  A  S.,  866. 


^  Process  to  confer  jurisdiction  cannot 
be  served  abroad  except  pursuant  to 
some  statute  or  other  authority  :  Dunn 
«.  Dunn,  4  Paige,  425 ;  Johnson  «. 
Nagle,  1  Molloy,  240,  disapproving 
Nichol  «.  Gwyn,  1  Sim.,  389  ;  Hawkins 
©.  Hale.  1  Beav.,  73. 

See  Murray  «.  Vissart,  1  Phillips' 
Chy.,  521,  and  note  to  Banks  &  Go.'s 
edition. 

An  action  is  pending  in  a  court  though 
judgment  has  been  recovered  therein, 
as  long  as  such  judgment  remains  un- 
satisfied :  Wegman  v.  Childs,  41  N.Y., 
159 ;  Sherman  «.  Felt,  2  N.  Y.,  186,  8 
How  Pr.,  426;  Howell  f>.  Bowers,  2 
Cromp.,  Mees.  &  Rose.,  621. 

When  the  party  is  a  non-jesident  or 
cannot  be  found,  service  of  a  notice  of 
motion  to  set  aside  a  judgment  on  his 
attorney  four  years  after  the  entry  of 
judgment  was  held  sufficient :  Drury 


«.  RusseU,  27  How  Pracw,  130 ;  Pitt  t». 
Davison,  87  N.  Y.,  242,  3  Abb.,  N.8., 
408^6. 

Where  the  court  has  obtained  Juiis- 
diction  of  a  party  by  the  service  of 
proper  process  or  by  appearance,  it  ib  a 
matter  of  practice  whether  any  and 
what  notice  shall  be  given  to  him  of 
any  subsequent  proceedings  in  the 
cause.  An  order  made  without  notioe 
is  not  «<7m2;  Suydam  v.  Holden,  Sel- 
den's  Notes,  Court  Appeals,  October, 
1853,  p.  16 ;  Wegman  ».  Childs,  41 
N.  Y.,  159 ;  Johnson  «.  Nagle,  1  Mol- 
loy, 240,  disapproving  Nichol  v,  Gwyn, 
1  Sim.,  889. 

See  Cameron  v.  Cameron,  2  MyL  & 
Eeene,  289  ;  Parkers.  Lloyd,  5  Simons, 
508. 

A  person  out  of  the  state  is,  unless 
otherwise  provided,  to  be  considered* 
after  jurisdiction  once  obtained,  as  not 
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to  be  found :  Matter  of  WiUianis,  Gol.  Menzies,    16    Beav.,    668;    Soott    •. 

&  Cainea'  Caa,  114.  Wheeler,  13  Beav.,  239, 1  Dan.  Ch.  Pr. 

Where  the  party  is  a  non-reaident,  (4th  Am.  ed.),  447-6,  454. 

Bpecial  directions  most  be  given  as  to  So  apon  an    agent  of   the   p<urtY  : 

the  manner  of  service  of  the  order,  if  Bligh  9.  Tredgett,  5  De  Oex  &  Smale, 

any  notice  thereof   shall  be  deemed  74;  Forster  «.  Menzies,  16  Beav.,  568  ; 

Teqaisite  :    Knickerbocker  v.  Defreest,  Murray  v.  Vissart,  1  Phillips,  521,  and 

2  Paige,  304,  806.  note  to  Banks  &  Co.*s  ed. 

A  defendant  to  a  bill  of  revivor  had  But  see  Carson  Iron,  etc.,  v,  Madaren, 

appeared  to  the  original  bill  by  his  so-  5  House  Lords*  Cas.,  417. 

licitor,  but  before  the  filing  of  the  bill  Service  of  notice  of  motion,  after 

of  revivor,  had  gone  out  of  the  juris-  jurisdiction  is  obtained,  may,  by  leave 

diction.    The  court  ordered,  that  ser-  of  the  court,  be  made  beyond  its  juris- 

vice  of  the  subpoena  to  appear,  on  the  diction :    Davidson  v.  Marchioness  of 

solicitor,  should  be  good  service  on  the  Hastings,  2  Keene,  509  ;   Hawkins  v. 

defendant  -  Norton «.  Hepworth,  1  Mac-  Hall,  1  Beav.,  75,  1  Sim.,  390,  note  1. 

naghten  &  Gordon,  54, 1  Hall  &  Twells,  "  In  any  part  of  the  world : "  Anon., 

158;  Wallis  v.  Darby,  6  Hare,  618;  IHogan,  1;  Nolan  v.  Nolan,  1  Hogan,^ 

Hart  V.  Tulk,  6  Hare,  611 ;  Forster  v.  note. 


[Law  Reports,  20  Equity  Cases,  746.] 
C.J.B.,  July  6,  1876. 

*  Ex  parte  Hodgkin.    In  re  Softlet.         [746 

F^rauduleiU  Pre/ereHce — Ad  of  Bankruptcy — Security  given  w  fidJUme/U  of  prior 
Voluntary  FronUte — JEquitcile  Mortgage  of  unfinished  Ship — Deposit  of  BuHdn'e 
Certificate— ConeolidatMn  of  Mortgagee— Bankruptcy  Act,  1869  (82  db  88  Viet,  c,  71), 
98.  6  (eube.  2),  92. 

In  Aognst  S.,  a  shipbuilder,  whose  account  current  with  his  bankers  was  over- 
dravm,  offered  to  give  them  security  upon  a  ship  which  he  was  building.  The 
bankers  declined  to  accept  the  security  then,  but  said  that  circumstances  might  arise 
to  make  it  desirable  that  they  should  have  it,  and  he  promised  to  nve  it  them  when 
they  wished  it.  On  the  28th  of  September  the  offer  was  renewed,  but  the  bankers 
urged  him  to  sell  the  ship,  and  so  prevent  the  necessity  of  their  taking  the  security. 
On  the  7th  of  October  S.  had  an  interview  with  them  at  the  bank,  and  they  told  him 
that  they^  would  accept  the  security,  and  that  he  was  to  lodge  the  builder's  certificate 
of  the  ship  with  their  manager.  The  next  day  he  signed  the  certificate,  and  gave  it  to 
the  bank  manager.  The  ceroficate  described  uie  ship  and  her  engines,  and  stated  that 
she  had  been  built  for  the  bank  manoc^er.  At  this  time  she  was  not  launched,  but 
was  in  an  unfinished  state  in  the  builder's  vard.  The  engines  were  not  on  board, 
but  wore  lying  unfinished  in  the  yard  of  the  firm  who  were  making  them  for  the 
shipbuilder.  On  the  9th  of  October  the  shipbuilder  had  another  interview  with  the 
bankers,  when  they  told  him  they  could  aidyanco  him  no  more  money,  and  did  not 
Bee  how  he  could  go  on,  to  which  he  assented ;  but  tiiey  agreed  to  advance  him  £770 
to  pay  his  workmen's  weekly  wages,  on  the  security  of  an  assignment  of  a  debt  owing 
to  him  from  another  person,  and  told  him  that  they  could  go  no  further,  and  that  he 
had  better  consult  his  solicitor  as  to  his  position.  On  the  10th  of  October  the 
manager  endeavored  to  get  himself  registered  as  the  owner  of  the  ship,  bnt,  as  she 
was  not  launched,  this  could  not  be  done.  But  he  placed  a  roan  in  possession  of  her, 
and  fixed  a  notice  upon  her  that  she  was  his  property.  On  the  10th  of  October  S. 
paid  his  workmen,  and  then  discharged  them,  and  closed  his  place  of  business.  On 
the  12th  of  October  he  filed  a  liquidation  petition  : 

Hddf  that  both  the  securities  given  to  the  bankers  were  valid  as  against  the  trustee 
in  the  liquidation,  there  not  being  in  the  transactions  anything  amounting  to  either  a 
fraudulent  preference  or  an  act  of  bankruptcy : 

Held,  also,  that  the  deposit  of  the  builder's  certificate  created  a  good  equitable 
mortgage  of  the  unfinished  ship,  including  the  engines  which  were  being  built  for 

16  Eng.  Rep.  75 
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her,  but  subject  as  to  the  engines  to  any  lien  for  unpaid  purchase-money  to  which 
the  enj^ine-builders  might  be  entitle<1  : 

Heldf  also,  that  the  assignment  of  the  debt  having  been  given  after  tiie  insoWent 
position  of  S»  was  disclosed,  was  a  security  for  the  £770  only,  and  could  not  be  mads 
available  by  consolidation  or  otherwise  to  secure  the  past  debt. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Newcastle-on-Tyne  County  Court. 

747]  *John  Softley  was  a  shipbuilder  at  South  Shields. 
He  kept  an  account  current  with  Me&srs.  Hodgkin,  Bar- 
nett  &  Co.,  bankers,  of  Newcastle,  at  their  branch  bank  at 
South  Shields.  The  bankers  made  him  advances  from  time 
to  time  by  allowing  him  to  overdraw  his  account  In  order 
to  obtain  these  advances^  he  was  in  the  habit  of  showing  to  the 
bankers  at  the  commencement  of  every  month  an  account  of 
ttie  sums  which  he  should  have  to  pay  and  the  sums  which 
he  expected  to  receive  durine  the  month. 

Prom  the  evidence  of  Mr.  Kobert  Spence,  one  of  the  part- 
ners in  the  banking  firm,  it  appeared  that,  on  the  31st  of 
August,  1874,  Softley' s  account  being  then  overdrawn  to 
the  extent  of  £7,500,  the  bankers  had  an  interview  with  him 
at  their  bank  in  Newcastle.  He  offered  them  security  upon 
a  ship  called  No.  Ill,  which  he  was  then  building  in  his 
yard,  but,  as  the  account  which  he  then  produced  of  his 
probable  receipts  and  payments  during  the  next  month 
showed  that  he  was  perfectly  able  to  meet  his  engagements, 
they  declined  to  accept  the  offered  security  then,  but  they 
told  him  that  circumstances  might  arise  which  might  make 
it  desirable  for  them  to  have  it,  and  he  agreed  to  let  them 
have  it  at  any  time  thereafter,  if  they  should  desire  it.  At 
this  interview  Softley  also  stated  that  a  Mr.  Avery  owed 
him  £11,000,  and  the  bankers  pressed  him  to  get  bifls  from 
Avery  for  this  amount,  and  early  in  September  Softley  suc- 
ceeded in  getting  bills  from  Avery  to  the  extent  of  £6,000, 
part  of  the  debt.  On  the  28th  of  September  Softley' s  son 
called  on  the  bankers  at  their  bank  in  Newcastle,  and  told 
them  that  Avery  would  pay  £6,000  to  his  father  on  the  22d 
of  October,  and  that  ship  No.  Ill  would  be  launched  on  the 
30th  of  September.  He  said  that  several  persons  were  in 
treaty  for  her,  but  that  if  none  of  them  came  to  terms,  Avery 
would  purchase  her  for  £9, 000.  The  son  offered  the  bankers 
security  upon  No.  Ill,  but  they  urged  him  to  sell  her,  and 
so  to  prevent  the  necessity  of  their  taking  security.  On  the 
7th  of  October  the  bankers  had  another  interview  with 
Softley,  at  their  bank  in  Newcastle,  and  he  submitted  to 
them  a  statement  of  his  probable  receipts  and  payments. 
As  his  overdraft  was  continuing,  and  the  ship  No.  Ill  was 
not  sold,  they  told  him  that  they  would  accept  the  security 
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before  offered  upon  that  ship,  and  that  he  was  to  lodge  the 
builder's  certificate  of  the  ship  with  Mr.  Scot^  the 
♦manager  of  the  branch  bank  at  South  Shields.  The  [748 
bankers  also  instructed  Mr.  Scott  to  take  the  necessary- 
steps  to  eet  himself  registered  at  the  Custom  House  as  the 
owner  of  the  ship.  On  the  8th  of  October  Sof  tley  lodged 
the  builder's  certificate  of  the  ship  with  the  bankers.  Tnis 
document  was  dated  the  8th  of  October,  and  it  specified  the 

Bixticulars  of  the  ship  and  her  engines,  as  required  by  the 
erchant  Shipping  Act,  1854,  and  it  certified  that  Softie^ 
had  built  the  ship  for  and  on  behalf  of  Mr.  Scott.  At  this 
time  the  ship  was  still  on  the  building  slip  ;  her  hull  was 
incomplete,  she  had  no  masts,  and  her  engines  were  not  on 
board.  The  engines  were  in  fact  unfinished,  and  were  in  the 
I)ossession  of  a  firm  of  Marshall,  Osborne  &  Co.,  who  were 
constructing  them  under  a  contract  with  Softley.  On  the 
10th  of  October,  18^4,  Scott  signed  a  declaration  of  owner- 
ship of  the  ship,  as  required  by  the  Merchant  Shipping  Act, 
1864,  with  the  view  of  getting  himself  registered  as  the 
owner.  As,  however,  the  ship  was  not  afioat,  no  registration 
could  be  effected.  But  on  the  10th  of  October  Scott  placed 
a  man  in  possession  of  the  ship  in  Softley' s  yard,  and  a 
board  was  put  upon  her  stating  "This  ship  is  tne  property 
of  Thomas  Scott,  bank  agent."  On  the  9tn  of  October  the 
bankers  had  another  interview  with  Softley  at  their  bank  in 
Newcastle.  He  then  produced  a  statement  of  his  probable 
receipts  and  payments  for  October,  from  which  it  appeared 
that  the  debt  due  to  him  from  Avery  was  considerably  less 
than  he  had  at  first  represented  it  to  be,  and  that  it  did  not, 
in  fact,  after  allowing  for  the  bills  which  Avery  had  given, 
amount  to  more  than  £2,300.  At  this  interview,  also, 
Softley  for  the  first  time  told  the  bankers  that  the  engines 
were  not  in  the  ship,  although  they  were  mentioned  in  the 
builder's  certificate,  but  that  they  were  in  Marshall, 
Osborne  &  Co.'s  yard.  The  bankers  then  told  Softley  that 
they  could  not  continue  their  advances  to  him.  Softley 
urged  them  to  do  so,  and  they  agreed  to  advance  him  £770 
to  enable  him  to  pay  the  week  s  wages  due  the  next  day  (a 
Saturday)  to  his  workmen,  upon  his  giving  them  as  security 
an  assignment  of  the  debt  to  nim  from  Avery,  but  they  told 
him.  that  they  could  not  go  further,  and  that  he  had  better 
consult  his  solicitor  as  to  nis  position  and  the  prospect  of  his 
continuing  his  business.  Softley  agreed  to  assign  Avery's 
debt  to  the  bankers,  and  gave  *them  a  letter  to  that  [749 
effect,  and  the  same  day  he  executed  a  formal  assignment  of 
the  debt,  of  which  the  bankers  gave  notice  to  Avery,    Oa 
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the  10th  of  October  Softley  paid  his  workmen  their  week's 
wages,  and  discharged  them.  He  closed  his  yard,  and  did 
not  open  it  again ;  and  on  the  12th  of  October,  he  filed  a 
liquidation  petition,  under  which  Mr.  Winter  was  appointed 
trustee.  The  bankers  denied  that  they  knew  that  Softley 
was  in  insolvent  circumstances  until  their  interview  with  him 
on  the  9th  of  October. 

Softley  was  examined,  and  his  evidence  in  the  main  con- 
firmed the  statements  of  Mr^  Spence.  Softley  also  stated 
that  about  the  beginning  of  September,  1874,  there  was  a 
report  in  the  town  that  ne  was  insolvent,  and  that  two  or 
three  of  his  creditors  came  to  him  to  ask  him  about  it.  He 
referred  them  to  the  bankers,  with  the  authority  of  the  lat- 
ter, and  the  result  was  that  the  creditors  continued  to  sup- 
ply him  with  goods.  He  also  stated,  with  regard  to  lus 
interview  with  the  bankers  on  the  7th  of  October,  that  they 
then  told  him  he  must  lodge  the  builder's  certificate  of  the 
ship  with  Mr.  Scott.  He  said,  also,  that  at  the  interview  on 
the  9th  of  October,  after  some  conversation  with  the  partners 
in  the  bank,  Mr.  Scott  said,  "Now,  Mr.  Softley,  we  cannot 
see  our  way  clear  to  advance  you  any  more  money  after 
paying  wages."  Softley  then  told  them  that  the  vessel  was 
not  worth  £9,000  without  the  engines  being  put  in  her,  and 
that  he  could  complete  her  for  £350,  and  that  if  they  kept 
him  going  for  another  month,  they  would  increase  their 
security.  They  said  they  would  not  advance  any  more 
money,  and  he  replied,  "  Wel^  I  have  showed  it  to  you." 

Mr.  Scott  was  also  examined,  and  he  stated  that  on  the 
9th  of  October  he  said  to  softly,  ''I  do  not  see  how  you  are 
to  go  on,"  to  which  Softley  replied,  "I  don't  see  that  I 
can. ' '  The  assignment  of  Avery' s  debt  to  the  bankers,  which 
was  executed  by  Softley  on  the  9th  of  October,  contained  a 
recital  that  Softley,  being  indebted  to  the  bankers  in  a  con- 
siderable sum  of  money,  liad  agreed  to  assign  the  debt  there- 
inafter mentioned  to  them,  and  an  absolute  assignment  to 
them  of  Avery's  debt,  which  was  described  as  amounting  to 
£2,384.     There  was  no  proviso  for  redemption. 

The  trustees  disputed  the  validity  of  both  the  securities, 
on  the  ground  that  they  constituted  fraudulent  preferences 
and  acts  of  bankruptcy.  The  judge  made  an  order  declar- 
7501  iug  that  the  ship  *No.  Ill,  together  with  the  engines 
in  course  of  being  built  for  her,  were  a  security  to  the  bank- 
ers for  their  advances  to  Softley,  and  that  they  were  entitled 
to  complete,  launch,  and  sell  the  ship,  and  to  complete  and 
sell  the  engines,  and  to  have  the  proceeds  of  sale  applied  in 
payment  of  their  advances  ;  and  it  was  further  declared  that 
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the  assignment  to  the  bankers  of  Avery's  debt  was  a  good 
and  valid  security,  and  that  the  bankers  were  entitled  to  the 
benefit  thereof,  and  to  have  the  proceeds  of  the  debt  ap- 
plied in  payment  of  their  advances  to  Sof tley.  The  trustee 
appealed. 

The  order  appealed  from  was  made  in  the  absence  of 
Marshall,  Osborne  &  Co.,  but  they  presented  an  appeal 
from  it. 

Mr.  Little^  Q.C.,  and  Mr.  Doria^  for  the  trustee:  The 
giving  of  the  security  on  the  ship  amounted  to  a  fraudulent 
preference.  It  was  not  demanded  by  the  bankers  before  it 
was  thrust  on  them  by  the  customer.  The  promise  made  in 
August  to  give  it  at  a  future  time  was  a  purely  voluntary 
one,  and  when  the  security  was  actually  given  the  bankers 
must  have  been  well  aware  that  Sof  tley  was  hopelessly  in- 
solvent :  Ex  parte  K&oan  (*).  The  giving  of  the  security 
was  also  an  act  of  bankruptcy  under  sect.  6  (sub-sect.  2)  of 
the  Bankruptcy  Act,  1869,  as  a  fraudulent  transfer  of  a  part 
of  the  debtor's  property.  The  postponement  of  the  giving 
of  the  security  till  there  was  an  actual  state  of  insolvency  is 
evidence  of  an  intent  to  defraud  the  general  creditors :  Ex 
parts  Fisher  (").  If  the  transaction  comes  under  the  Bills 
of  Sale  Act,  which  we  contend  it  does,  as  the  ship  was  in- 
complete, there  was  an  attempt  to  evade  the  provisions  of 
the  act:  Ex  parte  Cohen  {*).  The  possession  taken  was 
ineffectual,  as  no  right  had  been  given  to  the  mortgagee  to 
take  any  possession  at  all.  The  deposit  of  the  builder's  cer- 
tificate did  not  amount  to.an  equitable  mortgage  of  the  ship. 
The  property  in  a  ship  can  only  be  transferred  under  the 
Mercnant  Snipping  Act  of  1854  by  means  of  registration, 
and  that  could  not  be  effected  in  this  case.  At  any  rate,  the 
engines  which  were  not  on  board  could' not  be  affected.  As 
to  the  assignment  of  Avery's  debt,  it  is  rendered  void  by  the 
prior  act  of  bankruptcy.  Moreover,  a  security  which  must 
nave  *the  effect  of  stopping  a  trader's  business  can-  [751 
not  be  maintained :  Young  v.  FletcJter  (*).  At  any  rate,  the 
assignment  can  pnly  be  a  security  for  tJtie  £770,  and  not  for 
the  other  sums  due  to  the  bankers.  The  order  of  the  County 
Court  is  clearly  wrong  in  that  resj)ect.  Though  the  bankers 
swear  that  they  did  not  know  of  the  insolvency,  yet  they 
must  be  taken  to  have  dmwn  that  which  was  the  proper 
inference  from  the  facts  which  they  did  know :  Ex  parte 
Snowball  ('). 

(»)  Law  Rep.,  »  Ch.,  762.  (<)  8  H.  &  C.  732. 

(*)  Uw  Rep..  7  Ch.,  686.  (»)  Law  Rep.,  7  Ch.,  534,  649. 

(»)  Law  Rep.,  7  Ch.,  20. 


\ 


598  EQUITY  CASES.  [L.  K. 

1876  Ez  parte  Hodgkin.      In  re  Softley.  CJ.B. 

Mr.  De  Oex^  Q.C.,  and  Mr.  Gainsford  Bruce^  for  the 
bankers :  There  was  no  fraudulent  preference,  for  there  was 
pressure.  A  polite  request  by  a  man's  bankers,  when  they 
have  him  entirely  at  their  mercy,  would  amount  to  pressure. 
But  Softley  was  told  that  he  must  lodge  the  certificate: 
Ex  parte  Topham  (M.  Moreover,  a  payment  or  transfer 
made  in  fulfilment  oi  an  obligation  is  not  a  fraudulent  pref- 
erence :  Bills  V.  Smith  Q.  At  any  rate,  as  the  bankers 
were  ignorant  of  the  insolvency,  they  are  protected  by  the 
proviso  in  sect.  92  in  favor  of  "incumbrancers  in  good  faith 
and  for  valuable  consideration":  Ex  parte  Butcher  (*). 
With  regard  to  the  supposed  act  of  bankruptcy,  Ex  parte 
Fisher  ( )  was  a  case  oi  an  assignment  of  the  whole  of  a 
bankrupt's  property  for  a  past  debt,  not  of  part  only,  as  in 
the  present  case.  That  distinction  makes  just  all  the  differ- 
ence :  Ex  parte  Mackenzie  (*) ;  Ex  parte  hard  (*).  If  there 
was  an  evasion  of  the  Bills  of  Sale  Act,  that  is  no  ob- 
jection ;  the  question  is,  whether  the  act  hits  the  case : 
Mamsden  v.  Lupton  (').  It  is  clear  that  a  sufficient  pos- 
session was  taken  before  the  liquidation  petition  was  filed : 
Ex  parte  Lewis  (•) ;  Emanuel  .v.  Bridger  (•).  So  as  the 
mortgagee  had  got  possession,  it  does  not  signify  how  he 
got  it:  Ex  parte  Reafern  (").  The  deposit  of  the  builder's 
certificate,  taken  in  connection  with  the  previous  agreement 
to  give  a  security  on  the  ship  No.  Ill,  constituted  a  ^ood 
equitable  mortgage  between  the  parties.  The  certifacate 
was  merely  for  the  purpose  of  identification;  the  builder 
752]  *did  all  that  he  could  to  charge  the  property.  No 
writing  was  necessary.  As  to  the  engines,  the  contract 
between  Softley  and  Marshall  for  the  building  of  them  was 
similar  in  its  terms  to  that  for  building  the  ship  in  Ex  parte 
Larribton  ('*),  in  which  Lord  Justice  Mellish  expressed  an 
opinion  that  the  property  in  the  ship  passed  to  the  purchaser 
subject  to  the  vendors  lien  for  unpaid  purchase-money.  Ex 
parte  Reed  (")  also  applies.  As  to  Avery's  debt,  the  assign- 
ment is  an  absolute  one,  and  it  was  intended  to  cover  all 
that  was  due  to  the  bankers.  There  is^no  proviso  for 
redemption. 

Mr.  Little^  in  reply :  Ex  parte  Fisher  (*)  applies,  for  we 
show  a  fraudulent  dealing  with  a  part  of  tne  debtor's 
property* 

(>)  Law  Rep.,  8  Ch.,  614.  O  Law  Rep.,  9  Q.  B.,  17. 

(«)  6  B.  A  S.,  814.  (8)  Law  Rep.,  6  Ch.,  626. 

(»)  Law  Rep.,  9  Ch.,  696.  (•)  Law  Rep.,  9  Q.  B.,  286. 

(<)  Law  Rep.,  7  Ch.,  686.  '  (»«)  19  W.  R.,  1058. 

(*)  42  L.  J.  (Bkcy.),  26.  (")  Law  Rep.,  10  Ch.,  406. 

(«)  Law  Rep.,  9  Ch.,  271.  ('*)  Law  Rep.,  14  Eq.,  586. 
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Mr.  Winslow^  Q.C.,  and  Mr.  Colt^  appeared  for  Marshall, 
Osborne  &  Co.,  and  claimed  a  lien  upon  the  engines  for 
unpaid  purchase-money. 

It  was  arranged  that  they  should  be  heard  after  judgment 
had  been  given  as  between  the  other  parties,  their  rights 
being  reserved. 

Sir  James  Bacon,  C.J.:  This  is  a  case  which,  as  I  con- 
ceive, must  come  under  the  92d  section  of  the  Bankruptcy 
Act,  and  not  under  the  2d  sub-section  of  the  6th  section.  I 
think  the  transaction  in  question  cannot,  under  any  circum- 
stances, be  treated  as  an  act  of  bankruptcy.  It  was  not  a 
tt^nsfer  of  the  whole  of  the  debtor's  estate,  and  no  single 
fact  has  been  stated,  no  argument  has  been  addressed  to  me 
which  would  induce  me  to  say  that  it  was  a  fraudulent  trans- 
fer of  a  part  of  the  debtor's  estate.  But  whether  under  the 
92d  section  there  was  prima  fade  a  preference  of  the  one 
creditor  over  the  others  is  a  matter  which  requires  the 
utmost  investigation,  and  that  investigation  has  been  carried 
on  in  the  court  below,  and  also  in  the  course  of  the  argu- 
ment addressed  to  me. 

The  facts  are  really  not  in  dispute.  Softley,  carrying  on 
a  very  extensive  business,  having  a  very  heavy  account  with 
his  bankers,  which  underwent  various  fluctuations,  being 
sometimes  largely  ^overdrawn  and  sometimes  brought  [753 
within  much  more  moderate  limits,  keeps  that  account  on 
from  the  year  1872  till  the  latter  end  of  the  year  1874.  It  is 
proved,  I  think,  suflBiciently  and  distinctly  as  a  fact,  that  as 
early  at  least  as  in  August,  1874,  an  offer  was  made  by  Soft- 
ley  to  give  the  bankers  a  security  upon  the  ship  No.  Ill,  to 
secure  the  money  which  he  then  owed  to  them,  and  that  that 
offer  was  rejected.  The  only  difference  between  Softley' s 
statement  and  theirs  is  this,  tnat  his  narrative  stops  at  men- 
tioning the  refusal  of  the  bankers  to  accept  the  security, 
whereas  the  affidavits  on  the  part  of  the  bankers  go  further, 
and  say  that  he  was  told  that  they  would  not  accept  the 
security  at  that  time,  but  that  circumstances  might  arise 
which  would  induce  them  to  call  upon  him  to  perfect  the 
offer  which  he  then  made.  Mr.  Little  has  argued,  not  with- 
out some  reason,  that  that  ought  to  be  considered  as  if  the 
bankers  declined  to  take  the  security  because  they  were 
aware  that  it  would  be  inconvenient  and  useless  to  them, 
and  would  at  once  endanger  the  credit  of  the  debtor,  and 
that  that  would  be  properly  treated  as  an  evasion  of  the 
Bills  of  Sale  Act,  an^  in  short,  an  attempt  to  bolster  up  the 
credit  of  the  debtor  and  enable  him  to  carry  on  his  business, 
they  having  the  power  at  any  time  to  call  upon  him  to  give 
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them  a  security  which  would  confer  on  them  a  preferential 
right  over  all  his  other  creditors.  But  I  cannot  surmise 
that ;  I  must  deal  as  a  jury  would  with  the  facts  proved 
before  me,  and  there  is  nothing  I  know  of  unreasonable  in 
the  conduct  of  the  bankers,  notning  that  could  induce  me  to 
believe  they  had  any  dishonest  intention  towards  the  other 
creditors.  It  was  reasonable  that  they  should  say  to  this , 
man,  "  Carry  on  your  business ;  pay  in  as  much  as  you  can. ' 
We  will  help  you  as  far  as  we  can,  and  if  the  time  should 
ever  come  when  we  should  wish  to  have  the  security  you 
have  already  offered  us,  we  will  call  upon  you  to  carry  out 
that  offer."  What  is  there  unlawful  in  that?  You  may 
surmise  that  it  was  fraudulent,  but  surmise  is  not  enough. 
You  must  have  some  facts.  There  are  no  facts  here  which 
take  the  case  out  of  the  most  ordinary  transaction  between 
a  banker  and,  his  customer ;  advances  made  bv  the  banker 
to  the  customer  for  the  purpose  of  carrying  on  nis  business. 
Nor  does  the  circumstance  that,  when  reports  had  ^ot  abroad 
injurious  to  the  credit  of  Softley,  and  applications  were 
754]  made  to  him  for*payment  which  he  communicated  to 
the  bankers,  they  said,  "  Send  the  creditors  to  us,"  and  then 
made  some  statements  as  to  his  credit,  affect  the  question. 
Whatever  statement  they  made,  it  is  not  reasonable  to  be- 
lieve that  it  was  calculated  to  mislead  the  creditors  unless  it 
was  untrue  in  itself.  If  the  bankers  had  simply  said  to  the 
creditors,  "  We  have  trusted  him  considerably,  and  we  mean 
to  trust  him  more ;  we  do  not  think  he  is  going  to  fail," 
there  would  be  nothing  improper  in  that.  If  or  can  I  per- 
ceive in  the  whole  of  the  narrative  any  single  fact  on  which 
I  can  with  justice  rest  a  suspicion  that  the  bankers  at  any 
time  tried  to  do  that  which  the  law  would  not  allow,  or 
which  was  in  point  of  law  or  morals  wrong  or  unreasonable. 
Then  comes  the  transaction  upon  which  so  much  has  been 
said.  On  the  7th  of  October  the  bankers  say,  "You  have 
promised  us  a  security,  now  ^ive  it  us.  You  have  men- 
tioned the  ship  No.  Ill ;  deposit  the  builder's  certificate  of 
that  ship  with  us.  We  close  your  account ;  we  will  make 
you  no  further  advances,  and  we  ask  now  for  that  security 
which  you  promised  to  give  us."  Looking  to  the  language 
of  the  02d  section,  I  must,  in  order  to  avoid  that  transac- 
tion, find  that  it  was  a  voluntary  act  on  the  part  of  the 
debtor.  I  can  readily  find,  and  I  do  not  hesitate  to  con- 
clude, that  he  had  not  the  means  of  paying  his  debts  with 
his  own  moneys ;  but  I  must  also  find  that  he  acted  per- 
fectly voluntarily,  and  with  intent  to  prefer  the  bankers  to 
his  other  creditors ;  and  I  must  take  care,  moreover,  that 


VoL  XX]  EQUITY  CASES.  601 

C.J.B.  £z  parte  Hodgkin.      In  re  Softley.  1875 

the  transaction  does  not  fall  within  the  proviso  at  the  end  of 
the  section  which  protects  the  bankers,  if  they  were  incum- 
brancers acting  in  good  faith  and  for  valuable  consideration. 
Those  conditions  are,  in  my  opinion,  most  fully  performed, 
because  I  cannot  see  any  want  of  good  faith  on  the  part  of 
the  bankers,  nor  any  reason  for  suspecting  it ;  and  that  there 
was  a  good  consideration  is  proved. 

Then  it  comes  to  this,  whether  the  former  promise  is  one 
which,  according  to  the  authorities,  will  sustain  the  subse- 
quent transaction.  The  promise  was  plain.  It  is  proved 
beyond  aU  doubt  that  the  offer  was  made,  that  it  was  not 
accepted  at  that  time,  but  that  it  was  intimated,  "  Whenever 
we  call  for  it,  you  must  perform  the  offer  you  have  now 
made,"  and,  upon  the  faith  of  that  promise,  the  bankers 
go  on  making  very  large  advances  to  the  debtor  to  enable 
*him  to  carry  on  his  business  up  to  the  time  when  his  [755 
failure  took  place.  Is  that  witnin  the  92d  section  ?  If  not, 
there  is  no  case  whatever.  The  learned  judge  of  the  County 
Court  has  examined  the  case  with  the  most  scrupulous  accu- 
racy, and,  acting  upon  the  authorities  to  which  he  refers, 
and  which  cannot  m  any  degree  be  gainsaid,  has  come  to 
the  conclusion  that  the  promise  was  actually  made,  and 
that  the  performance  of  it  was  exacted  bv  the  bankers  at 
the  time  mentioned  in  the  evidence ;  and  if  it  were  proved 
far  more  clearly  than  it  is  (I  admit  that  a  great  deal  towards 
it  is  proved)  that  they  knew  that  the  debtor  was  then  in  fail- 
ing circumstances,  still,  on  the  authority  of  the  cases  which 
have  been  referred  to,  they  were  not  precluded  from  insist- 
ing on  the  performance  of  that  promise  on  which  they  had 
acted  for  several  months  since  it  was  made. 

Now,  that  is  the  whole  case ;  and  unless  I  were  to  hold 
that,  when  the  bankers,  having  a  security  offered  to  them, 
say,  "We  will  not  have  it  now,  but  the  time  may  come 
when  we  will  call  upon  you  for  it" — unless  I  were  to  hold 
that  that  is  an  evasion  of  the  law,  an  illegal  transaction, 
fraudulent  against  the  other  creditors,  I  can  find  no  fault 
with  the  transaction.  If  I  were  so  to  decide  I  should  be 
doin^  so  for  the  first  time,  because,  although  I  admit  that 
the  distinctions  in  some  of  the  cases  are  in  no  small  degree 
embarrassing,  yet  upon  the  plain  facts  of  this  case,  in  my 
opinion,  no  jury  could  come  to  any  other  conclusion  than 
this,  that  the  securitv  was  given  in  pursuance  of  a  former 
promise  which  had  Deen  acted  upon  by  the  bankers,  and 
which  the  debtor  was  ready  to  fulfil,  and  that  it  was  not 
done  with  any  intent  to  prefer  them  to  his  other  creditors. 
15  Eng.  llEP.  76 
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The  intention  must  be  referred,  as  the  Lord  Chief  Justice 
said  in  Bills  v.  Smith  (*),  to  an  actual  obligation,  an  under- 
taking which  the  debtor  had  given,  and  which  he  was  jjer- 
emptoril^  called  upon  to  fulfil.  In  that  I  can  see  nothing 
in  the  slightest  degree  unlawful,  nor  can  I  refer  it  to  any 
motive  actuating  the  debtor  to  prefer  one  creditor  to  another. 
He  seems  to  have  been  in  a  sort  of  despair  how  he  was  to 
pay  his  debt ;  he  knew  he  was  bound  by  the  obligation  he 
had  come  under  to  give  the  security.  But  then  the  security 
is  challenged,  and  it  is  said  that  either  the  Bills  of  Sale 
756]  Act,  or  the  Merchant  Shipping  Act,  *form8  an  objec- 
tion to  its  validity.  I  cannot  see  that  there  is  the  slightest 
ground  for  saying  that  either  act  affecta  it.  Whether  this 
thing  was  a  ship  or  not,  although  I  know  not  by  what  other 
name  it  could  be  called,  it  was  the  property  of  the  debtor, 
and  it  was,  to  the  fuU  extent  of  his  interest,  pledged  and 
mortgaged  by  him.  A  more  absolute  form  of  pledge  can- 
not be  conceived  than  this  certificate,  by  which,  under  his 
hand,  he  declares  that  he  has  built  the  ship  for  John  Scott, 
and  that  John  Scott  is  the  owner  of  it.  I  cannot  conceive  a 
more  absolute  transfer  of  property  than  that  document  con- 
tains. From  the  moment  it  was  signed  the  property  in  the 
ship  would  be  in  John  Scott,  by  the  acknowledgment  of  the 
man  who  had  built  her,  and  after  that  she  was  John  Scott's 
ship,  to  be  dealt  with  as  he  thought  fit.  He  dealt  with  her 
thus :  He  took  actual  possession  of  her— that  he  put  his 
name  on  her  does  not  make  any  sort  of  difference,  but  he 
took  actual  possession — and  I  should  like  to  know  upon 
what  ground  iiis  possession  could  be  disputed.  As  I  read 
the  certificate,  stating  him  to  be  the  sole  owner,  he  took  pos- 
session of  nothing  which  belonged  to  Sof tley,  nothing  was 
left  in  Sof  tley' s  order  or  disposition,  but  with  the  certificate 
in  his  hand  Scott  took  possession  of  and  wrote  his  name 
upon  the  ship. 

In  my  opinion,  the  order  appealed  against  is  quite  right 
on  every  ground.  The  only  doubt  I  have  entertained  during 
the  discussion  is  as  to  the  further  advance  of  £770  made 
upon  the  assignment  of  Avery's  debt,  and  upon  that  I  fol- 
low the  judgment  as  I  read  it,  for  I  cannot  read  the  words 
of  the  order  in  any  other  sense  than  this.  Upon  that  day, 
when  insolvency  was  avowed  by  the  debtor,  and  notorious 
to  the  bankers,  they  exact  from  him  an  assignment  of  Avery' s 
debt  upon  consideration  that  they  will  advance  him  £770. 
To  the  extent  of  the  £770  the  assignment  of  the  debt  is,  in 
my  opinion,  a  good  security  to  the  bankers,  because  there 

C)  6  B.  &  S.,  314. 
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was  a  perfect  equivalent  given  for  it.  It  does  not  prefer 
them  in  any  way  to  the  other  creditors ;  it  places  them  only 
in  the  situation  of  the  bankrupt,  who  received  the  whole  of 
the  £770  in  full.  But  beyond  that,  notwithstanding  the 
terms  of  the  assignment,  it  is  no  security  at  all,  and  it  can- 
not be  held  as  against  the  trustee  in  the* liquidation.  It  is 
a  security  for  £'^'0  only,  and  so  I  consider  that  the  learned 
judge  has  decided.  *fieyond  that  I  cannot  perceive,  [757 
either  in  the  terms  of  his  order  as  it  is  drawn  up,  or  in  his 
judgment  which  has  been  read  to  me,  any  authority  for  say- 
ing that  file  bankers  arfe  at  liberty  to  place  the  proceeds  of 
the  assignment  against  their  general  debt,  or  to  take  more 
of  those  proceeds  than  will  reimburse  them  the  £770  which 
they  have  advanced.  With  these  observations,  all  I  can  do 
is  to  dismiss  the  appeal.  If  it  is  necessary  to  insert  any 
words  in  the  order,  limiting  the  interest  which  the  bankers 
take  under  the  assi^ment  of  Avery's  debt  to  £770,  I  shall 
be  very  willing  to  introduce  them.  Considering  the  diffi- 
culties of  the  case,  and  the  fact  that  the  decisions  are  by  no 
means  so  clear  as  one  would  like  to  find  them,  as  affecting 
transactions  of  a  class  very  frequent  among  all  men  of  busi- 
ness in  the  comm.ercial  world,  I  do  not  think  I  ought  to 
make  the  appellant  pay  the  costs  of  this  appeal. 

Mr.  De  (tex :  We  shall  be  entitled  to  consolidate  our  two 
securities,  and  they  must  redeem  both  or  neither. 

Sir  James  Bacon,  C.J.:  Certainly  not.  Out  of  what 
you  may  receive  from  Avery's  debt,  you  are  entitled  to  take 
£770,  and  no  more.  By  no  tacking  or  other  magical  opera- 
tion can  you  mix  up  the  two  securities.  Otherwise,  sect.  92 
would  clearly  apply,  and  there  would  be  a  preference  of^one 
creditor  over  the  others. 

Solicitor  for  the  trustee :  Mr.  8.  R.  *Hoyle^  agent  for 
Messrs.  Hoyle^  Shipley  &  Hoyle^  Newcastle. 

Solicitors  for  the  bankers :  Messrs.  WcUerhouse  <6  WiTiier- 
hotham^  agents  for  Messrs.  J.  &  H.  S.  Waison,  Newcastle. 

Solicitor  lor  Marshall  &Co.:  Mr.  (?.  B,  Wheeler^  agent 
for  Mr.  U,  S,  Sewell^  Newcastle. 
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763]         *JSfe^arfe  Reader,     /t^  r^  Wrigley. 

Fraudvlent  Preference— Preature —  Trial  by  Jury — Applicatum  for  New  TVial — 7Tm« — 
Bankruptcy  Act,  1869  (82  dt  33  VieL  c.  71),  8.  92— Bankruptcy  Rulet,  1870,  r.  140. 

A  creditor  suggested  to  his  debtor  that  the  latter  should  buy  ffoods  on  credit  from 
otlier  persons,  and  should  with  the  proceeds  of  their  sale- pay  on  the  debt  due  to  the 
former.  The  debtor  adopted  the  sug^stion,  and  out  of  the  proceeds  of  the  sale  of 
.  goods  which  he  obtained  on  credit  ne  made  sevdial  payments  on  account  of  the 
debt.  There  was  eyidenco  that  the  payments  were  made  under  pressure  from  the 
creditor.    The  debtor  afterwards  filed  a  liquidation  petition : 

Heldj  that,  as  the  transaction  was  fraudulent  in  its  inception,  it  was  immaterial 
that  the  payments  were  made  under  pressure,  but  that  they  must  be  set  aside  as 
being  fraudulent  preferences. 

Where  a  jury  have  found  a  verdict  on  an  issue  of  fact,  but  no  order  oonsequeot 
thereon  has  been  made  by  the  judge,  it  is  not  necessary  that  an  application  for  a 
new  trial  should  be  made  within  twenty-one  days  from  the  finding. 

Rule  148  of  the  Bankruptcy  Rules,  1870,  does  not  apply  to  such  a  case,  either 
directly  or  by  analogy. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Oldham  County  Court. 

Samuel  Wrigley  was  a  cotton-spinner  at  Oldham.  He 
commenced  business  there  in  Januarjr,  1873.  He  took  a 
lease  of  a  mill.and  purchased  the  machinery  in  it  for  £4,750 ; 
of  this  sum  he  paid  only  £600,  and  to  secure  the  payment 
of  the  balance  he  gave  the  vendors  a  bill  of  sale  of  the 
machinery.  On  the  15th  of  January,  1873,  he  entered  into 
an  agreement  in  writing  with  Messrs.  Reader  &  Chamey, 
cotton  brokers  at  Liverpool,  by  which,  in  consideration  of 
their  making  advances  to  him  to  the  extent  of  £1,000,  he 
agreed  to  allow  them  to  charge  a  profit  of  three-sixteenths 
01  a  penny  per  pound  on  the  net  weight  of  all  cotton  used 
in  his  mill  i^in  addition  to  the  ordinary  brokerage  chareea 
and  5  per  cent,  interest) ;  also  to  instruct  the  buyers  of  his 
yarn  to  pay  their  purchase-money  to  Reader  &  Chamey, 
and,  in  tne  event  of  his  collecting  any  of  the  accounts  him- 
self, he  engaged  immediately  to  pay  the  same  to  them.  He 
764]  was  also  to  permit  them  to  have  access  *to  the  books 
of  the  mill  whenever  required,  and  to  furnish  them  with  an 
account  of  all  deliveries  of  yarn,  with  buyer's  name,  on  the 
day  of  delivery,  and  to  render  a  monthly  account  of  all 
waste  and  fly  bought  by  him.  When  this  agreement  was 
entered  into  Reader  &  Chamey  knew  that  he  nad  not  paid 
the  whole  purchase-money  for  the  machinery,  but  they  did 
not  know  until  the  following  May  that  he  had  given  any 
bill  of  sale  of  the  machinery.     They  had  advanced  him 
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£300  before  the  agreement  was  signed,  and  they  continued 
afterwards  to  make  him  considerable  advances,  both  in 
money  and  cotton,  until  the  beginning  of  July,  1873.  He 
did  not,  however,  properly  carry  out  tne  terms  of  the  agree- 
ment, and  he  failed  to  supply  them  with  the  monthly . 
accounts.  At  the  beginning  of  July,  1873,  upwards  of 
£2,000  was  due  them.  At  the  end  of  June  a  person  named 
Miles  Crompton  was,  at  the  instance  of  Reader  &  Chamey, 
appointed  bookkeeper  to  Wrigley,  and  they  paid  a  i)art  of 
his  salary.  After  his  appointment  Crompton  was  in  the 
habit  of  keeping  them*  regularly  informed  of  the  state  of 
Wrigley' s  affairs.  On  the  4th  of  July  Chamey  met  Wrigley 
on  tne  Manchester  Exchange,  and  told  him  that  his  nrm 
would  not  make  him  any  more  advances.  Chamey  also 
said  to  him,  "You  must  try  to  pay  us  up.  Do  with  other 
people  as  you  have  done  with  us ;  we  have  given  you  four 
months  ;  you  must  get  as  long  credit  elsewhere."  On  the 
4th  of  July,  Crompton,  on  behalf  of  Wrigley,  had  written 
to  Reader  &  Chamey  asking  them  to  send  at  once  a  large 
quantity  of  cotton,  and  on  the  5th  of  July  they  wrote  to 
Wrigley  as  follows :  "  In  reply  to  yours  of  yesterday,  we 
wired  you,  as  agreed  upon  ;  Duy  what  you  require  in  Old- 
ham. This  is  in  accordance  with  the  arrangment  between 
you  and  our  Mr.  Chamey  made  in  Manchester  yesterday. 
Of  course  you  will  see  to  getting  as  lon^  credit  as  you  can, 
and  buy  only  from  those  who  are  willing  to  let  you  have 
credit,  as  we  are  very  anxious  to  get  our  account."  After 
this  Reader  &  Chamey  made  no  further  advances  to  Wrigley, 
with  the  exception  of  a  sum  of  £60  which  they  provided  to 
enable  him  to  pay  his  workmen's  wages.  He  purchased  a 
large  quantity  of  cotton  from  other  firms  on  credit,  and 
witn  the  proceeds  of  its  sale  he  made  payments  to  Reader 
&  Chamey  to  the  amount  of  £1,200.  On  the  3d  of  October, 
1873,  he  filed  a  liquidation  petition.  At  that  time  he  still 
owed  them  nearly  £1,200.  The  trustee  under  the  liquidation 
sought  to  recover  from  Reader  &  Charney  the  *£1,200  [765 
which  they  had  received,  on  the  ground  that  the  payments 
amounted  to  fraudulent  preferences.  To  determine  tlie  ques- 
tion, an  issue  was  directed  to  be  tried  by  a  jury  on  the  16th 
of  May,  1875,  the  trustee  being  plaintiff  and  Reader  &  Char- 
ney defendants.  At  the  trial  Wrigley  was  examined  as  a 
witness,  and  in  the  course  of  his  evidence  he  said,  "I  was 
pressed  for  payment,  and  I  was  pressed  too  much.  I  said 
once  I  could  not  pay  more  than  £100  a  week.  That  was 
about  August.     On  the  22d  May  the  defendants  pressed  for 
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a  substantial  security."  The  jury  found  a  verdibt  for  the 
defendants. 

On  the  12th  of  June  the  trustee  gave  notice  of  an  appli- 
cation to  the  County  Court  for  an  order  directing  that  the 
.  verdict  should  be  set  aside  and  a  new  trial  had,  on  the  ground 
that  the  verdict  was  against  the  evidence.  No  order  con- 
sequent upon  the  verdict  had  been  made  by  the  judge.  On 
the  18th  of  June  the  judge  ordered  that  a  new  trial  should 
take  place  on  the  22d  of  July.  From  this  order  Reader  & 
Charney  appealed. 

Mr.  Jordan^  for  the  appellants:.  I  say,  first,  that  the 
application  was  made  too  late.  It  has  been  held  that,  br 
analogy  to  rule  143  of  the  Bankruptcy  Rules,  1870,  which 
fixes  twenty-one  days  as  the  time  within  which  an  appeal 
must  be  brought,  an  ai)plication  for  a  rehearing  ought  gen- 
erally to  be  made  within  the  same  period:  JEx  parte 
Brown  (*).  I  contend  that  the  same  analogy  holds  good 
with  regard  to  an  application  for  a  new  trial,  and  here  the 
application  was  not  made  till  thirty-three  days  after  the 
verdict  was  given. 

But,  upon  the  evidence,  I  contend  that  the  verdict  was 
right.  What  Charney  said  to  Wrigley  merely  came  to  this : 
''You  have  deceived  us,  and  we  won't  trust  you  any  more. 
If  you  want  credit,  you  must  get  it  elsewhere.  But  you 
must  pay  us  our  debt."  It  was  not  intended  as  an  invitation 
to  commit  a  fraud.  It  is  clear  that  the  subsequent  pay- 
ments were  made  under  pressure,  and  that  is  enough  to 
support  them :  Smith  v.  Timms  (') ;  JEx  parte  Tempest  (*). 

Mr.  Little,  Q.C.,  and  Mr.  S,  Taylor,  for  the  trustee,  were 
not  called  on. 

766]  *SiR  James  Bacon,  C.J.:  Mr.  Jordan  has  taken 
two  points.  He  says,  first,  that  the  appeal  is  not  in  time. 
In  my  opinion  it  is  in  perfectly  good  time.  The  twenty-one 
days  mentioned  in  rule  143  reler  to  an  appeal  from  an  order 
of  the  court.  The  observations  made  in  ^x  parte  Brown  {^) 
might  apply  to  a  case  in  which  there  had  been  an  order 
made,  but  there  has  been  no  order  in  this  caser.  The  learned 
Judge,  for  his  own  satisfaction,  directed  that  there  should 
be  a  trial  before  a  jury.  That  he  was  greatly  dissatisfied 
with  the  verdict  given  is  quite  clear,  for  on  the  application 
made  by  Mr.  Little's  client  he  directed  that  there  should  be 
a  new  trial.  The  verdict  of  the  jury  was  not  conclusive  to 
his  mind.  It  was  for  him  to  adopt  it  or  to  direct  a  new  trial, 
whichever  he  thought  fit.  He  had  made  no  order,  and  there 
is  no  point  of  time  from  which  you  can  measure  the  period 

(')  Law  Rep.,  9  Oh.,  804.  («)  1  H.  A  C,  849.  (»)  Law  Rep.,  6  Ch.,  70. 
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of  twenty -one  days.  It  is  a  matter  purely  within  the  dis- 
cretion of  the  court.  The  objection  on  tne  point  of  time, 
in  my  opinion,  wholly  fails. 

With  regard  to  the  other  point,  a  more  suspicious  case 
cannot  well  be  imagined.  As  I  have  already  said,  the 
learned  judge  was  clearly  dissatisfied  with  the  verdict  of 
the  jury,  and  I  do  not  see  how  he  could  do  otherwise  than 
direct  a  new  trial.  Under  the  circumstances,  the  fact  that 
there  was  pressure  before  the  payments  were  made  is 
immaterial.     [His  Lordship  read  sect.  92.] 

Where  was  the  good  faith  on  the  part  of  the  payees  ?  It  is 
not  denied  that,  however  ill  this  man  had  behaved  to  Messrs. 
Reader  &  Charney,  however  much  he  had  falsified  his 
returns,  however  much  he  had  broken  his  agreement  with 
them,  Charney  met  him  on  the  Exchange,  and  said  to  him 
in  effect:  "You  are  in  a  failing  condition.  You  owe  us 
money,  and  you  cannot  pay  us.  Go  and  rob" — I  was 
going  to  say,  and  I  do  not  think  it  is  too  strong  an  expres- 
sion— ''go  and  cheat  somebody  else,  and  with  the  proceeds 
of  your  cheating  pay  us."  And  these  are  the  creditors  who 
contend  that  the  transaction  was  in  good  faith.  I  think 
that,  on  the  evidence,  the  verdict  cannot  stand,  and  there 
must  be  a  new  trial. 

Solicitors:  Messrs.  Chester^  Urquhart  &  Co.,  agents  for 
Messrs.  Dawson  <6  Scowcroft,  Bolton;  Mr.  J.  W.  Mellor^ 
Oldham. 


[Law  Reports,  20  Equity  Cases,  789.] 
V.C.B.,  July  21,  1875. 

*OoGAN  V.  Duffield.  [789 

[1874    C.     20.] 

Rectification — Settlement  in  purmiance  of  Articles — Limitation  m  default  of  Children — 
Uuimale  TVtal  of  Wifie  Property  to  Wife — Arrean  of  Income  due  at  death  of  Hus- 
band—JieducHon  into  Poeeeenon. 

A  lady,  possessed  of  about  £12,000  consols,  beiu^  engaged  to  be  married,  a  draft 
settlement  m  the  usual  form  was  submitted  to  the  mtended  husband,  who  objected 
to  some  of  its  provisions,  and  insisted  that  if  there  should  be  "  no  children,**  and 
he  should  survive  his  wife,  the  fund  should  belong  to  him.  Articles  embodying  this 
provision  were  hastily  signed  before  the  marriage ;  and  after  the  marriage,  the  fund 
having  been  transferred  to  tlie  trustees,  a  draft  settlement,  in  execution  of  the  arti- 
cles, was  prepared,  but  objected  to  by  the  husband,  and,  as  ultimately  executed,  con- 
tained limitations  to  the  husband  and  wife  and  the  survivor  for  their  lives,  and  as  to 
the  capital  to  the  children  of  the  marriage  absolutely,  not  to  such  as  should  attain 
twenty-one  or  marry,  and  without  any  limitation  over,  in  the  event  of  the  death  of 
a  son  or  of  an  unmarried  daughter  under  twenty-4?ne.  There  was  also  a  provision 
that  **  if  there  should  be  no  child "  of  the  husband  and  wife,  and  the  husband 
should  survive  the  wife,  the  fund  should  belong  to  him ;  but  the  deed  contained 


608  EQUITY  CASES.  [L.  B. 

1875  Cogan  v.  Duffield.  V.C.B. 

no  alteihrntlve  limitation  in  the  events  of  there  being  no  child,  and  of  the  wife 
enrviving  the  husband.    The  husband  brought  no  property  into  settlement 

In  the  event,  one  child  was  born,  but  died  an  infant  in  the  lifetime  of  boUiparents* 
.The  husband  died;  and  his  representative  claiming  the  fund,  subject  to  the  widow's 
^ife  interest — upon  bill  by  the  widow  for  rectification  of  the  settlement^  and  for  a 
declaration  that  she  was  entitled  to  the  fund : 

Held^  that  the  transfer  of  the  fund  to  the  trustees  was  not  a  reduction  into  posses- 
sion by  the  husband : 

Heia,  also,  that  the  settlement  was  not  in  accordance  with  the  articles,  and  that  it 
ought  to  be  rectified ;  and  that,  in  the  events  which  had  happened,  the  plaintiff  was 
entitled  to  the  fimd : 

Hdd,  also,  that  tlie  plaintiff  was  entitled  to  arrears  of  income  due  at  the  death  of 
the  husband. 

Cause.  Shortly  before  the  15th  of  March,  1867,  the  late 
Joseph  Cogan,  M.i).,  of  Wheatley,  Oxfordshire,  and  after- 
wards of  Brighton,  entered  into  an  engagement  of  marriage 
with  Miss  Agnes  Duffield,  who  was  possessed  of  a  fortune  of 
£12,096  15^.  Id.  consols,  standing  in  her  own  name.  Upon 
the  engagement  becoming  known  to  her  brother,  Thomas 
790]  Dumeld,  he  consulted  the  family  solicitor,  *Mr.  Thomas 
Hedges  Oraham,  who  prepared  a  draft  settlement  in  the 
usaal  form,  giving  the  income  to  the  plaintiff  for  her  sepa- 
rate use  without  power  of  anticipation  during  the  coverture, 
then  to  the  survivor  for  life,  and  then  as  to  both  corpus  and 
income  (subject  to  a  joint  power,  and,  in  default,  a  power 
to  the  survivor,  to  appoint  amongst  issue)  in  trust  K>r  all 
the  children  or  any  the  child  of  the  marriage  who  being 
sons  or  a  son  sliould  attain  twenty-one,  or  being  daughters  or 
a  daughter  should  attain  that  age  or  marry ;  and  in  default 
of  any  such  child,  and  in  case  Agnes  Duffield  should  sur- 
vive Joseph  Cogan,  for  her  absolutely,  but  if  he  should  sur- 
vive her  tnen  for  her  testamentary  appointees  or  statutory 
next  of  kin. 

Dr.  Cogan,  however,  did  not  either  refuse  or  agree  to  ex- 
ecute this  draft. 

On  the  16th  of  March  Mr.  Duffield  came  down  to  Brigh- 
ton, where  his  sister  was  staying,  and  with  her  concurrence 
called  on  Mr.  Robert  Oramshaw,  a  solicitor,  and  asked  him 
to  prepare  an  agreement  for  a  settlement.  Mr.  Gramshaw 
accordingly  called  the  same  evening  on  Miss  Duffield,  and 
received  her  personal  instructions ;  acting  upon  which,  he 
prepared  articles  of  agreement,  whereby,  after  reciting  that, 
whereas  the  draft  of  a  marriage  settlement  had  been  already 
prepared,  and  had  been  "perused  and  assented  to  by"  Dr. 
Cogan  and  Miss  Duffield  respectively,  but  that  there  was 
not  then  time  to  engross  the  same,  it  bad  been  agreed  that 
as  soon  as  conveniently  might  be  after  the  marriage,  the 
stock  should  be  transferred  into  the  names  of  Thomas  Duf- 
field and  Bernard  Cogan,  M.D.  (also  of  Wheatley,  a  brother 
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of  Dr.  Josepli  Cogan),  upon  the  trusts  therein  declared,  it 
was  witnessed  that  it  was  thereby  agreed  that  as  soon  as 
conveniently  might  be  after  the  marris^e,  Miss  Duffleld 
should  transfer,  and  "particularly"  that  Dr.  Joseph  Cogan 
should  join  in  trasfemiLg,  the  stock  then  standing  in  her 
name  into  the  names  of  Thomas  Duffleld  and  Bernard  Co- 
gan, upon  the  trusts  declared  in  "  the  aforesaid  draft  mar- 
riage settlement,  or  as  near  thereto  as  circumstances  will 
admit,  or  otherwise  for  the  benefit  of  the  said  Agnes  Duf- 
fleld and  Joseph  Cogan,  and  their  child  or  children,  if  any 
....  the  trusts  of  the  income  thereof  being  for  the  benent 
of  the  said  Agnes  Duffleld  and  Joseph  Cogan  during  their 
lives :  and  the  trusts  of  the  capital  being  for  and  amongst 
the  cnildren  according  *to  the  appointment  of  the  said  VIv\ 
Joseph  Cogan  and  Agnes  Duffleld,  or  the  survivor  of  tnem. 
andm  demult  of  appointment  to  the  children  equally;" 
and  that  Joseph  Cogan  and  Agnes  Duffleld  agreed  to  do 
and  execute  all  further  acts  and  deeds  "necessary  for  per- 
fecting the  said  settlement,  or  carrying  out  the  objects  of 
this  agreement." 

Mr.  Gramshaw  took  this  draft  agreement  about  ten  o'clock 
the  next  morning  to  the  Bedford  Hotel,  Brighton,  where 
Mr.  Duffleld  and  the  Doctors  Cpgan  were  present.  He  read 
the  draft,  and  all  parties  were  in  agreement  thus  far — that 
Dr.  Joseph  Cogan  "  insisted  on  all  reference  to  the  proposed 
draft  settlement  in  the  agreement  beijig  struck  out,  and 
that,  in  case  he  should  survive  the  plaintiff,  and  there  should 
be  no  child  of  the  marriage,  the  fund  should  be  at  his  abso- 
lute disposal."  As  to  what  further  took  place  at  the  inter- 
view, there  was  a  diversity  of  recollection. 

As  the  time  fixed  for  the  marriage  was  eleven  o^  clock  that 
morning,  Mr.  Gramshaw  hurriedly,  and  on  the  spur  of  the 
moment,  prepared  another  agreement,  which  was  executed 
by  all  parties  immediately  before  the  ceremony. 

By  tnis  deed,  made  between  Dr.  Joseph  Cogan  of  the  first 
part.  Miss  Duffleld  of  the  second  part,  and  Thomas  Duffleld 
and  Dr.  Bernard  Cogan  of  the  third  part,  it  was  agreed  that 
Dr.  Joseph  Cogan  should  join  Miss  Duffleld  in  transferring 
the  consols  into  the  names  of  the  two  trustees,  and  that  they 
should  hold  the  same,  with  powers  of  varying  the  invest- 
ment of  the  trust  property,  with  the  consent  and  at  the 
discretion  therein  mentioned ;  and  the  agreement  continued 
thus: 

"The  trusts  of  the  income  thereof  being  for  the  benefit  of 
the  said  Agnes  Duffleld  and  Joseph  Cogan  during  their  lives, 
and  the  trusts  of  the  capital  being  lor  and  amongst  tbe 
16  Eng.  Rep.  77 
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children,  according  to  the  appointment  of  the  said  Jo8e;)h 
Cogan  and  Agnes  JDuffield,  or  the  survivor  of  them  ;  and  in 
demult  of  appointment  to  the  children  equally ;  and  in  the 
event  of  there  being  no  children,  and  of  the  said  Joseph 
Cogan  being  the  survivor,  the  trust  property  to  be  at  his 
absolute  disposal." 

The  marriage  having  taken  place  on  the  16th  of  March^ 
1867,  the  sum  of  consols  was  transferred  into  the  names  of 
792]  Thomas  *Duffield  and  Bernard  Cogan;  and  in  the 
course  of  the  same  year  the  draft  of  a  settlement  was  pre- 
pared by  Mr.  Graham,  in  which  the  interests  of  the  children 
were,  in  default  of  appointment,  limited  to  those  attaining 
twenty-one,  or  if  daughters  marrying  under  that  age ;  but 
Dr.  Joseph  Cogan,  without  agreemg  to  or  refusing  to  exe- 
cute any  such  settlement,  paid  the  costs  of  its  preparation, 
and  instructed  his  own  solicitors  to  prepare  a  draft.  This 
was  done  under  the  advice  of  Mr.  J.  L.  Tatham,  convey- 
ancing counsel,  and  a  similar  clause  to  that  last  mentioned 
was  inserted,  with  a  limitation  that  in  default  of  any  ''  such  " 
child,  if  the  wife  should  survive  the  husband,  the  fund 
should  be  for  her  absolutely.  Dr.  Cogan  objected  to  this, 
and  caused  the  draft  to  be  again  laid  before  the  same  coun- 
sel, with  the  instruction  that  it  was  the  wish  of  the  parties 
that  in  default  of  issue  the  fund  should  belong  to  Dr.  Cogan, 
whether  he  should  be  the  survivor  or  not.  Counsel  altered 
the  draft  by  vesting  the  interests  of  the  children  at  birth, 
and  in  the  margin  made  the  following  note : 

*'  The  trust  as  now  altered  agrees  with  the  articles.  I  do 
not  think  a  trust  for  such  of  the  children  as  attain  twenty- 
one  is  authorized  by  the  articles." 

But  he  added  a  clause,  giving  over  (')  the  interest  of  a  son 
who  should  die  under  twenty-one,  or  of  a  daughter  who 
should  die  under  twenty-one  unmarried,  or  the  whole,  in 
the  event  of  there  being  no  son  who  should  attain  twenty- 
one,  and  no  daughter  who  should  attain  twenty-one  and 
marry,  upon  the  following  trusts — ^if  Dr.  Cogan  should  sur- 
vive his  wife,  in  trust  for  him  ;  but  if  he  should  die  in  her 
lifetime,  in  trust  for  her.  Dr.  Cogan  was  still  dissatisfied, 
and  the  draft  was  again  sent  back  to  the  same  counsel,  but 
he  made  no  alteration  in  it ;  whereupon  one  of  Dr.  Cogan' s 
solicitors  himself  altered  the  draft,  inserting  in  the  margin 
this  note:  "Altered,  as  now,  in  ink,  to  follow  the  language 
of  the  agreement."  As  thus  altered,  the  draft  was  engrossed 
and  executed.     By  the  deed,  which  was  dated  tjie  1st  of 

•  Q)  As  in  Toffffart  v.  Taggart,  I  Sch.  <&  Let,  84,  89. 
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November,  1867,  and  expressed  to  be  made  between  the  hus- 
band and  wife  of  the  one  part,  and  the  trustees  of  the  other 
part,  after  reciting  the  agreement  of  the  16th  of  March, 
1867,  and  that  it  was  intended  *'  that  the  trusts  *and  [793 
powers  which  were  mentioned  or  indicated  "  therein  should 
be  by  the  present  indenture  "established  or  declared,'*  and 
that  "in  order  to  provide  for  the  disposition  of  the  same 
trust  fund  and  the  income  thereof,  in  cases  not  provided  for 
by  the  same  articles,"  it  was  agreed  that  such  further  trusts 
and  i)owers  as  were  declared  or  contained  in  the  present  in- 
denture should  be  thereinafter  declared  or  contained,  it  was 
witnessed  that  the  fund  should  be  held  upon  trust  to  pav 
the  income  "to  the  said  Joseph  Cogan  and  Agnes  his  wife 
during  their  lives,  and  after  the  death  of  either  of  them, 
then  to  the  survivor,"  during  his  or  her  life,  and  after  the 
death  of  the  survivor,  as  to  the  capital,  in  trust  for  the 
children  and  child  of  Dr.  and  Mrs.  Cogan,  as  they  should 
jointly  appoint,  and  in  default,  "in  trust  for  all  the  children 
(if  more  tnan  one),  or  anv  the  child  if  but  one"  of  Dr.  and 
Mrs.  Cogan,  "such  children,  if  more  than  one,  to  take 
equally  as  tenants  in  common,  or  if  there  should  be  but  one 
such  child,  then  the  whole  for  such  one  child."  Then  fol- 
lowed a  hotchpot  clause,  and  an  advancement  clause ;  and 
then  it  was  agreed  and  declared  that  "if  there  shall  be  no 
child  of"  Dr.  and  Mrs.  Cogan,  the  trustees  should  staYid 
possessed  of  the  fund  and  income  upon  trust,  "  if  the  said 
Joseph  Cogan  shall  survive  the  said  A^es  Cogan,  for  the 
said  Joseph  Cogan,  his  executors  or  administrators." 

Thus  the  interests  of  children,  in  default  of  appointment, 
remained  vested  at  birth  ;  and  the  alternative  hmitation,  in 
the  event  of  Dr.  Cogan  dying  in  his  wife's  lifetime,  having 
been  struck  out  of  the  draft,  the  settlement  contained  no 
express  limitation  of  the  fund  in  this  event.- 

There  was  issue  of  the  marriage  one  child  only,  a  son, 
who  died  when  about  six  months  old,  in  the  lifetime  of  both 
parents. 

On  the  6th  of  October.  1870,  Dr.  Joseph  Cogan  made  his 
wUl,  whereby  he  gave  all  his  real  and  personal  estate  to  his 
brother,  Bernard  Cogan,  the  above-named  trustee  of  the 
agreement  and  settlement,  absolutely:  and  by  a  codicil, 
dated  the  same  day,  after  giving  his  wiie  a  legacy  of  twenty 
guineas,  he  continued :  "  As  by  her  marriage  settlement  she 
18  f ally  provided  for,  my  w^ife  will  well  understand  my  feel- 
ing in  preferring  to  provide  for  my  brother  Bernard,  the 
companion  of  my  days,  and  fellow- worker,  particularly  as 
she  18  80  well  provided  under  settlement." 
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794]  *Havmg  made  a  further  codicil,  Dr.  Joseph  Co^n 
died  on  the  13th  of  June,  1873,  and  his  will  and  codicils 
were  shortly  afterwards  proved  by  Dr.  Bernard  Cogan  in  the 
Probate  Court  in  Ireland. 

The  bill  was  filed  on  the  26th  of  January,  1874,  bv  Agnes 
Cogan,  widow,  against  Thomas  Duffield  and  Bernard  Cogan, 
stating  the  above  facts,  alleging  that  at  Dr.  Cogan' s  death 
some  rents  of  certain  real  estate  (which  had  been  purchased 
during  the  coverture  under  the  trusts  of  the  settlement,  and 
were  part  of  the  trust  estate)  were  in  arrear  at  Dr.  Cogan' s 
death,  and  that  the  defendant  Bernard  Cogan  refus^  to 
account  for  them ;  and  praying  for  a  declaration  that  the 
settlement  was  not  executed  in  accordance  with  the  agree- 
ment, and  that  it  mi^ht  be  rectified ;  for  a  declaration  that 
the  plaintiff  was  entitled  to  all  arrears  of  rent  due  at  the 
deatn  of  Dr.  Cogan,  and  which  had  accrued  since,  and  that 
she  was  now  absolutely  entitled  to  all  the  trust  property ; 
and  that  the  defendants  mi^ht  be  ordered  to  convey  and 
transfer  the  same  to  the  plaintiff,  or  that  the  trusts  of  the 
agreement  and  of  the  settlement,  when  rectified,  might  be 
aaministered  under  the  direction  of  the  court. 

The  defendant  Dr.  Bernard  Cogan,  by  his  answer,  claimed 
to  be  entitled  to  the  fund,  subject  to  Mrs.  Cogan' s  life  inter- 
est, as  representative  and  legatee  of  his  brother. 

There  was  no  dispute  as  to  the  facts  as  stated  above. 

Dr.  B.  Cogan,  by  his  answer,  said  that  his  late  brother 
had  a  large  professional  income,  and  was  possessed  of  pri- 
vate means.  From  conversation  with  his  late  brother,  he 
knew  that  both  he  and  the  plaintiff  were  '* opposed  to" 
such  a  settlement  as  was  prepared  by  Mr.  Graham,  and  that 
"thev  desired  to  marry  without  any  settlement  at  all,"  but 
that  ms  brother  ultimately  ''consented  to  a  settlement  being 
made,  so  as  to  secure  to  the  plaintiff  a  life  interest  in  the 
property  in  the  event  of  her  surviving  him,  and  to  limit  the 
propertv  to  the  issue,  if  any,  of  his  said  marriage,  but  ob* 
jected  altogether  to  any  further  interference  with  his  marital 
ri^ts." 

His  statement  as  to  what  took  place  at  the  meeting  on  the 
morninff  of  the  16th  of  March  was  as  follows : 

Mr.  Gramshaw  "produced  an  agreement  for  a  settlement 
795]  ready  *prepared,  and  endeavored  to  get  the  said 
Joseph  Cogan  to  sign  the  same.  Joseph  Cogan  refused  to 
sign  such  agreement,  on  the  express  ground  that  it  would 
interfere  witn  his  marital  right,  and  mignt  cause  the  property 
to  revert,  in  default  of  issue  of  the  marriage,  to  the  plain- 
tiff' s  family,  to  which  he  decidedly  objected.    In  his  presence. 
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and  by  his  desire,  I  proposed  to  Mr.  Gramshaw  that  Joseph 
Cogan  should  write  a  letter  engaging  to  invest  the  money 
in  such  a  manner  as  to  secure  it  after  his  decease  to  the 
plaintiff  for  life,  and  to  her  children  by  him,  because,  as  he 
said,  he  could  understand  that ;  but  he  stated  that  he  did 
not  feel  that  he  understood  the  effect  of  the  agreement  which 
was  proposed  for  his  signature.  Mr.  Gramshaw  then  posi- 
tively essured  the  said  Joseph  Cogan  that  the  proposed 
agreement  would  not  have  the  effect  of  causing  the  property 
to  revert  to  the  family  of  the  plaintiff ;  and  on  that  assur- 
ance Joseph  Cogan  consented  to  sign  the  said  proposed 
agreement." 

On  the  other  hand,  Mr.  Gramshaw  and. Mr.  Duffleld,  on 
behalf  of  the  plaintiff,  deposed  that,  except  in  the  particu- 
lars first  stated  above,  Dr.  Joseph  Cogan  "assented  to"  the 
draft  agreement  brought  to  the  hotel  by  Gramshaw ;  and, 
further,  that  ''Joseph  Cogan  never  raised  any  objection  to 
the  property  becoming  the  absolute  property  of  the  plain- 
tiff, m  case  she  should  survive  him,  and  there  should  he  no 
children  who  should  attain  twenty-one  or  marry."  They 
also  contradicted  the  defendant's  statement  as  to  his  propo- 
sal that  Dr.  Joseph  Cogan  should  write  a  letter,  and  as  to 
Dr.  Joseph  Cogan  s  remark  upon  that  proposal. 

Dr.  Joseph  Cogan  brought  no  property  into  the  settle- 
ment. 

Mr.  Bavey,  Q.C.,  and  Mr.  Jason  Smithy  for  the  plaintiff: 
We  say,  first,  upon  the  construction  of  these  articles,  as 
they  stand,  there  is  a  trust,  in  the  events  that  have  hap- 
pened, for  the  plaintiff.  Secondly,  in  carrying  into  effect 
executory  articles,  the  court  always  limits  the  interests  of 
children  to  such  children  as  shall  attain  twenty-one,  or  if 
females,  marry  under  twenty-one ;  and,  thirdly,  there  is, 
independently  of  the  articles,  in  the  events  that  have  hap- 
pent?d,  a  resulting  trust  for  the  plaintiff. 

In  construing  the  articles,  the  court  is  at  liberty  to  look 
at  the  surrounding  circumstances.  To  what  did  the  late 
Dr.  Cogan  at  *the  mterview  of  the  16th  of  March  ob-  [796 
ject  ?  He  objected  to  the  reference  contained  in  Gramshaw' s 
draft  to  the  former  draft  settlement  by  Graham ;  and  he 
insisted  upon  a  limitation  of  the  property  to  himself  if  he 
should  survive  his  wife,  and  there  snould  be  no  children. 
To  all  the  rest  he  assented ;  that,  we  say,  is  the  result  of 
the  evidence;  and  the  consequence  is,  that  Gramshaw' s 
draft  is  imported  into  the  evidence.  The  court  is  enabled 
to  look  at  it. 

When  looked  at,  it  is  found  to  contain  a  declaration  of 


614  EQUITY  CASES.  [U  K 

1876  Cogan  v.  Dnffield.  V.C.B. 

trusts  by  reference  to  those  in  the  draft  marriage  settlement 

erepared  by  Graham,  and  an  agreement  by  Dr.  Joseph 
ogan  and  Miss  Duffield,  to  do  ail  acts  necessary  for  per- 
fecting that  settlement.  To  this  reference  Dr.  Cogan  ob- 
jected ;  and  why  ?  Because  he  wished  to  secure  the  estate 
m  the  events  above  mentioned  to  himself:  but  in  these 
events  only.  The  draft  settlement  prepared  by  Graham 
contained  a  limitation  to  the  plaintiff  in  the  events  of  her 
surviving  her  intended  husband,  and  there  being  no  chil- 
dren, and  to  that  Dr.  Cogan  assented.  It  was  only  in  one 
event,  which  has  not  happened,  that  any  departure  from 
Mr.  Graham's  draft  was  intended.  By  the  light  of  these 
two  former  documents,  the  true  construction  of  the  articles 
is  ascertained. 

Taking  this  agreement  as  executory  articles  which  have 
to  be  carried  into  effect  by  the  court,  how  would  the  settle- 
ment be  framed  ?  The  gift  to  children  would  be  to  such 
children  only  as  attained  twenty-one  or  married ;  so  that 
upon  the  death  of  a  son  or  of  an  unmarried  daughter  un- 
der age,  the  proi)erty  would  not  belong  to  the  surviving 
father  as  representative :  Taggart  v.  Taggart  (') ;  Spireti 
V.  Willows  (*) ;  Young  v.  Macintosh  (') ;  BUbckburn  v. 
Stables  C). 

The  frame  of  the  settlement  consequently  is  wrong  in 
this  respect.  It  may  be  said  that  Taggart  v.  Taggart  does 
not  carry  us  far  enough,  but  it  gives  effect  to  the  last  clause 
of  the  settlement,  by  showing  that  "if  there  shall  be  no 
child"  will  be  held  by  the  court  to  mean  "no  child  who 
shall  attain  twenty-one  or  marry ;"  thus  preventing  Dr. 
Cogan  from  taking  as  representative  of  his  son,  and  sup- 
797]  plementing  the  express  provision  in  the  event  *(which 
did  not  happen)  of  Dr.  Cogan  surviving,  by  suggesting 
the  inference  that,  if  Mrs.  Cogan  should  survive,  the  prop- 
erty should  revert  to  her.  That  is  how  the  draft  was  drawn 
by  the  conveyancer. 

Being  entitled  to  the  income  the  plaintiff  is  clearly  en- 
titled to  the  arrears  of  rent. 

As  to  the  resulting  trust:  Mrs.  Cogan  is  the  survivor; 
this  was  her  money  ;  the  husband  never  reduced  it  into  pos- 
session :  Pringle  v.  Pringle  (*) ;  it  never  stood  in  his  name ; 
and  if,  as  may  be  contended  on  the  other  side,  the  settle- 
ment contains  no  implied  limitation,  but  is  silent  as  to  what 
is  to  become  of  the  lund  in  the  event  of  the  wife  surviving, 

(»)  1  Sch.  &  Lef..  84.  89.  '  (*)  2  V.  A  B.,  367,  870. 

n  Law  Rep.,  4  Ch.,  407.  (*)  22  Beav.,  631. 

(»)  13  Sim.,  446. 
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then  it  must  be  as  if  the  settlement  were  out  of  the  way, 
and  there  is  a  resulting  trust  for  the  wife. 

Supposing  there  had  been  six  children,  and  five  of  them 
had  died  under  age,  can  it  be  conceived  to  be  the  true  con- 
struction of  the  agreement  that  the  father  might  take  five- 
sixths  of  the  fund,  and  leave  the  surviving  child  only 
one-sixth  ? 

Mr.  O,  W.  Lavyrence^  for  the  defendant  Thomas  DuflSeld. 

Mr.  Kay^  Q.C.,  and  Mr.  Freeling^  for  the  defendant  Ber- 
nard Cogan :  The  case  must  be  decided  on  the  construction 
of  the  agreement,  which  is  silent  on  the  subject  of  what  is 
to  happen  if  Mrs.  Cogan  should  survive.  But  why  silent  ? 
If  the  surrounding  circumstances  are  gone  into,  it  vdll  be 
found  that,  after  considerable  discussion,  and  resort  to  the 
best  advice,  the  omission  was  intentionally  made.  The 
question  of  how  far  the  husband  would  consent  to  give  up 
his  marital  right  was  finally  settled. 

Then,  what  right  has  the  plaintiff  to  have  this  settlement 
rectified  ?  She  must  show  that  it  was  drawn  in  its  existing 
form  by  a  mistake  which  was  common  to  all  parties  :  Rodke 
V.  Lord  Kensington  i^\  If  it  was  drawn  pursuant  to  the 
intention  of  one  of  the  parties,  but  as  to  the  other  under  a 
mistake,  it  cannot  be  rectified :  Sells  v.  Sells  (') ;  Earl  of 
Bradford  v.  Earl  of  Romney  (•) ;  Harris  v.  Pepperell  (*) ; 
Thompson  v.  Whitmorei^) ;  and  the  *interition  of  the  [798 
parties  means  their  intention  at  the  time,  not  that  which 
would  have  been  their  intention  had  they  foreseen  the  re- 
sult :   Wilkinson  v.  Nelson  (•) ;  Barrow  v.  Barrow  (^). 

The  question  is,  how  far  did  Dr.  Cogan  agree  to  give  up 
his  marital  right.  On  the  morning  of  the  marriage,  they 
knowing  that  he  had  not  executed  Mr.    Graham's  draft, 

S resent  to  him  another,  in  which  reference  is  made  to  that 
raft.  To  this  he  objects,  and  then  the  present  articles  are 
drawn,  which  are  agreed  to  and  executed.  By  them  the 
marital  ri^ht,  in  the  events  which  have  happened,  is  not  in- 
terfered with.  The  court  never  interferes  vnth  the  marital 
right  beyond  what  is  necessan^:  Walsh  v.  Wa^on{!^)\  re- 
ferring to  In  re  SuggiWs  Trusts  (•). 

Further,  hy  permitting  the  transfer  of  the  fund  from  his 
wife's  name  into  the  names  of  the  trustees,  Dr.  Cogan  did, 
in  equity,  reduce  this  fund  into  possession :  Burnham  v. 

(')  2  K.  A  J.,  753.  («)  9  W.  R.,  393. 

(»)  1  Dr.  <&  Sni.,  42.  (')  18  Beav.,  629. 

(»)  80  Beav.,  431,  438,  439.  (»)  Law  Rep.,  8  Ch.,  482. 

(«)  I^w  Rep.,  5  Eq.,  1,  4.  (»)  Law  Rep.,  8  Ch.,  216. 

(»)  1  J.  <fe  a.,  268. 


616  EQUITY  CASES.  [L.  K. 

ms  Cogan  V.  Buffidd.  V.C.B. 

Bennett  C) ;  CuningTiam  v.  Antrobus  (•) ;  Hamilton  v. 
MiUsi*). 

The  narrative  shows  that  either  in  one  wav  or  the  other 
the  conveyancer  was  clearly  wrong.  Either  he  should  not 
have  inserted  the  limitation  over  in  the  event  of  death  of  a 
child  under  twenty-one  or  marriage,  or  he  should  not  have 
inserted  the  limitation  to  Mrs.  Cogan  if  she  should  survive. 
Both  these  clauses  were  pure  invention  on  his  part ;  the 
proper  limitation  would  have  been  to  the  children,  so  as  to 
vest  at  birth.  Not  only  are  they  not  according  to  the  writ- 
ten agreement,  but  thev  are  contrary  to  Dr.  Cohan's  express 
declaration,  who  said  that  this  was  the  last  thing  he  would 
consent  to. 

Taggart  v.  Tagaart{*)  shows  only  this — that  there  ought 
to  be  a  provision  for  limiting  the  fund  over  in  case  any  of 
the  children  shall  die  under  twenty-one  and  without  issue  ; 
it  does  not  prescribe  any  form  of  ultimate  limitation. 

Mr.  Bavepy  in  reply. 

Sib  James  Bacon,  V.C:  The  whole  question  seems  to 
799]  turn  upon  the  construction  of  *this  agreement,  which 
preceded  the  marriage,  and  which  was  not  come  to  hastily. 

It  was  executed  hastily,  no  doubt,  but  it  was  not  come  to 
until  after  the  subject  had  occupied  the  attention  of  both 
parties  to  the  marriage. 

The  lady  had  a  fortune  of  some  £12,000  consols.  The 
gentleman  did  not  settle  anything,  whatever  his  other  prop- 
erty mi^ht  be.  The  object  and  purpose  of  the  agreement 
being  signed  was,  that  the  disposition  of  the  £12,000  con- 
sols should  be  settled  by  contract  between  the  parties. 

The  surrounding  circumstances  must,  no  doubt,  in  all 
propriety  and  fairness,  be  regarded.  The  surrounding  cir- 
cumstances are  stated  by  Dr.  Bernard  Cogan.  In  his  an- 
swer he  says,  that  upon  the  agreement  being  presented  by 
Mr.  Gramshaw  on  the  day  on  which  the  marriage  was  after- 
wards celebrated,  Joseph  Cogan  refused  to  sign  the  agree- 
ment on  the  express  ground  tnat  it  would  interfere  with  his 
marital  right,  and  might  cause  the  property  to  revert,  in 
default  of  issue  of  the  marriage,  to  the  plaintiffs  family— 
to  which  he  decidedly  objected.  Then  he  says  he  proposed 
that  Joseph  Cogan  should  write  a  letter,  so  as  to  secure  the 
property,  after  nis  decease,  to  the  plaintiff  for  life,  and  to 
her  children  by  him,  because  he  said  he  could  understand 
that,,  but  he  did  not  feel  he  understood  the  effect  of  the 
agreement.  Then  the  answer  states :  "Mr.  Gramshaw  posi- 
es) 2  Coll.,  254.  (*)  29  Beav.,  193. 

O  16  Sim.,  436.  {*)  I  Sch.  A  Lef.,  84,  89. 


Vol  XX.]  EQUITY  CASES.  617 

V.C.B.  Cogan  v.  Duffield.  1876 

tively  assured  Joseph  Cogan  that  the  proposed  agreement 
would  not  have  the  effect  of  causing  the  property  to  revert 
to  the  family  of  the  plaintiff,  and  on  that  assurance  Joseph 
Cogan  consented  to  sign  the  proposed  agreement." 

On  the  other  hand  we  have  the  depositions  of  Mr.  Gram- 
shaw  and  Mr.  Duffield,  who  were  both  present  at  that  meet- 
ing. Mr.  Gramshaw  says :  ^*  I  read  the  draft  agreement  to 
Joseph  Cogan"  (that  is,  as  it  was  originally  drawn),  ''but 
he  insisted  on  all  reference  to  the  proposed  draft  settlement 
in  the  aforesaid  agreement  being  struck  out."  That  was 
acceded  to.  ''And  he  also  insisted  that  in  case  he  should 
survive  the  plaintiff,  and  there  should  be  no  child  of  the 
marriage,  then  that  the  trust  property  should  be  at  his  ab- 
solute disposal ' '  He  says  furtner  that  Joseph  Cogan  ' '  never 
raised  any  objection  to  the  property  becoming  the  absolute 

eroperty  of  the  plaintiff,  in  case  she  should  survive  Joseph 
o^n,  and  there  should  be  no  children  who  should  attain 
*twenty-one  or  many."  Mr.  Thomas  Duffield' sde-.  [800 
position  is  exactly  m  the  same  terms  in  those  two  par- 
ticulars. 

Now  I  have  to  consider  the  surrounding  circumstances, 
and  they  are  these:  A  settlement  had  been  prepared  in 
draft,  the  stipulations  of  which  it  is  not  necessary  to  go 
into  very  f uUy.  Interests  were  given  to  the  husband  and 
the  wife  for  their  respective  lives,  and  for  the  life  of  the 
survivor,  with  a  power  of  appointment  for  the  intended 
wife,  subject  to  the  life  interest  of  the  husband.  That  draft 
settlement  Joseph  Cogan  positively  refused  to  have  any- 
thing to  say  to.  He  would  not  execute  that  settlement  be- 
cause, as  I  gather  from  Dr.  Bernard  Cogan' s  deposition,  he 
saw  that,  in  that  event,  if  the  limitation  went  to  the  next  of 
kin,  it  woidd  revert  to  the  wife's  family,  and  that  was  the 
ground  of  Ms  objection.  But  when  the  agreement  is j)ro- 
posed  to  him — that  being  his  objection  to  the  agreement, 
and  the  objection,  therefore,  to  the  settlement— he  insists 
upon  all  reference  to  the  settlement  being  struck  out, 
and  he  signs  an  agreement  by  which  he  stipulates  and 
agrees  that  the  trusts  of  the  income  shall  be  "for  the  bene- 
fit of  the  said  Agnes  Duffield  and  Joseph  Cogan  during 
their  lives,  and  the  trusts  of  the  capital  for  and  amongst 
the  children,  according  to  the  appointment  of  Joseph 
Cogan  and  Agnes  Duffield,  or  the  survivor  of  them  ;  and  in 
default  of  appointment  to  the  children  equally ;  and  in 
the  event  of  there  being  no  children,  and  of  the  said  Joseph 
Cogan  being  the  survivor,  the  trust  property  to  be  at  his 
absolute  disposal." 

16  Eng.  Rep.  78 
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In  my  opinion  the  words  of  that  contract  are  perfectly 
clear  and  distinct,  as  far  as  they  go.  The  marital  right, 
which  is  spoken  of,  and  which  then  had  not  beffun  its 
existence,  must  have  been  in  the  contemplation,  at  least  of 
Dr.  Joseph  Cogan,  if  not  of  the  other  parties ;  but  a  marital 
right  in  esse  is  disposed  of  by  the  agreement.  The  lady  has 
got  £12,000  consols  ;  she  is  to  transfer  it,  and  he  is  to  join 
with  her  in  transferring  it.  It  is  said  that  that  is  a  reduc- 
tion into  possession.  I  must  say  that  no  one  of  the  cases 
which  have  been  cited  seems  to  me  to  justify  that  conten- 
tion. In  the  case  of  Cuningham  v.  ArUrohus  (*),  before  Sir 
Lancelot  Shadwell,  which  seems  to  have  given  him  some 
trouble,  he  concluded  that,  where  a  transfer  had  been  made 
801]  hy  the  trustees  *of  the  fund  to  persons  who  were 
known  to  be  trustees  of  the  marriage  settlement,  it  being 
allowed  there  to  remain,  and  nothing  more  being  done,  that 
must  be  held  to  have  been  an  exercise  by  the  husband  of 
his  right  to  reduce  the  fund  into  possession  for  the  purpose 
of  the  settlement. 

The  other  case,  Burnham  v.  Bennett  (*),  before  Vice- 
Chancellor  Knight  Bruce,  was  plainly  relieved  from  the 
difficulties  which  weighed  upon  Sir  Lancelot  Shadwell. 
There  the  husband  after  marriage  dealt  with  the  fund  which 
was  the  property  of  his  wife,  took  a  hew  security  for  part 
of  it,  caused  another  part  of  it  to  be  transferred,  and  the 
Vice-Chancellor  was  of  opinion  that  there  had  been  a  reduc- 
tion into  possession. 

What  reduction  into  possession  is  there  here,  beyond  the 
fact  that  the  husband  joined  in  the  transfer,  if  he  did  join  in 
it  (as  to  which  there  is  no  evidence  at  all),  for  the  purpose, 
not  of  reducing  it  into  possession,  but  of  making  it  sumect 
to  the  terms  of  the  settlement  that  was  to  be  executed  in 
I)ursuance  of  the  agreement,  and  as  to  which,  in  the  mean- 
time, he  was  bound  by  the  provisions  of  the  agreement? 
But  the  agreement  is  defective,  as  Mr.  Tatham,  upon  settling 
the  draft  settlement,  afterwards  points  out.  He  supplit^s 
that  defect.  Why?  Because,  as  a  lawyer,  he  knew,  if  he 
had  not  had  the  case  of  Taggart  v.  Taggart  (')  before  him, 
that  the  principle  of  the  law  is,  that  where  there  is  an  execu- 
tory contract,  and  it  becomes  necessary  afterwards  to 
execute  that  contract  in  the  formal  way,  it  must  be  executed 
according  to  the  decisions  of  the  court,  and  that  the  execu- 
tory agreement  is  only  a  note  or  memorandum  of  something 
which  is  to  be  reduced  into  more  formal  expression.  He 
therefore  inserted  those  provisions  which  he  thought  were 

(')  16  Sim.,  436.  O  2  Coll.,  254.  (')  1  Sch.  A  Lef.,  84. 


I     . 


Vol  XX J  EQUITY  CASES.  619 

V.C.B.  Cogan  v.  Dnffield.  0875 

necessary.  Being  convinced  that  the  ladjr  had  not  by  the 
agreement  parted  with  more  of  her  interest  in  the  fnnd  than 
was  actually  expressed  in  the  agreement,  namely,  that  if 
these  two  events  should  occur— if  there  should  be  no  child, 
and  if  Dr.  Cogan  should  survive  her — he  was  to  have  the 
disposal — Mr.  Tatham  did  what  seems  to  me  to  be  perfectly 
right  and  proper,  and  what  would  have  been  done  in  the 
Judge's  Chamoers  if  there  had  been  a  reference  to  settle  the 
draft  settlement.  He  introduced  the  provisions  which  were 
afterwards  struck  out,  but  struck  out  under  *circum-  [802 
stances  which  are  not  very  clearly  explained.  I  do  not 
think  there  was  anything  wrong  m  it,  out  it  seems  that — 
Mr.  Tatham  still  persisting  in  the  necessity  of  his  draft  being 
allowed  to  remain  in  the  snape  in  which  it  was  before — Mr. 
Anstie,  or  somebody  else,  makes  a  i)encil  alteration  in  it, 
writes  in  the  margin,  "Altered  as  now,  in  ink,  to  follow  the 
language  of  the  agreement,"  that  part  of  the  settlement  is 
reduced  to  the  very  words  of  the  agreement,  without  addi- 
tion or  alteration,  and  the  question  as  to  what  is  the  meaning 
of  the  agreement  in  that  respect,  is  left  to  be  decided  at 
some  future  day.  • 

I  do  not  entertain  any  doubt  about  what  the  meaning  of 
the  agreement  is.  I  cannot  put  upon  it  so  preposterous  and 
unreasonable  a  construction  as  to  suppose  that,  if  of  this 
marriage  there  had  been  born  ten  or  any  other  number  of 
children,  and  all  of  them  but  one  had  died  under  twenty-one, 
the  father,  as  their  administrator,  was  to  take  nine- tenths  of 
this  fund  for  himself,  and  leave  the  only  surviving  child  of 
the  marriage  with  no  other  provision  than  one-tenth  of  the 
fund,  which,  according  to  all  reason  and  sense,  it  was  in- 
tended should  be  a  provision  for  the  children  after  the  death 
of  the  husband  and  wife,  subject,  of  course,  to  their  powers 
of  appointment. 

In  a  recent  case  of  Smith  v.  Iliffe  (')  (which  I  do  not  say 
was  exactly  like  this),  I  had  to  consider  how  the  court  would 
deal  not  only  with  an  executory  instrument,  but  with  a  case 
that  was  much  stronger  than  the  present.  The  lady  had 
married  during  her  minority,  the  court  had  approved  of  the 
settlement  upon  her  marriage,  and  she  came  to  complain 
that  the  court  had  done  that  improvidently— that  the  court 
had  not  provided  for  her  interests  as  they  ought  to  have 
been  provided  for,  she  being  a  minor;  and,  in  the  events 
which  had  happened,  I  was  very  easily  convinced  that  it 
was  the  right  of  the  lady  to  have  the  settlement  refoiined, 
and  put  in  such  a  shape  as  the  court  would  have  approved 

0)  Ante,  p.  666. 
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of,  if  the  thing  were  new  and  nothing  had  been  done.  That 
did  not  differ  from  the  principle  of  Taggart  v.  Taggart  (') 
in  the  slightest  degree.  It  was  only  stronger,  becanse 
the  settlement  had  been  executed  under  the  sanction  of  the 
court. 

To  come  back  to  this  case,  in  my  opinion  this  agreement, 
803]  the  *con8tructiQn  of  which  is  the  only  question  before 
me,  presents  no  reasonable  difficulty.  It  was  executed,  as 
I  have  said,  in  haste  on  the  morning  of  the  marriage.  It 
provides  properly  for  the  husband  and  wife  for  their  lives ; 
It  provides  for  the  children,  although  imperfectly ;  and  if 
there  now  were  children  of  the  mamage  I  should  not  hesi- 
tate one  moment  in  saying  that  in  refoyning,  or  rather  in 
completing,  this  settlement,  it  would  be  necessary  to  intro- 
duce those  limitations  which  Mr.  Tatham  proposed  to  put 
into  the  draft,  and  which  were  afterwards  struck  out  because 
they  were  not  contained  in  the  agreement.  There  was  but 
one  child  of  the  marriage  born,  and  that  child  lived  only  a 
short  time.  The  husband  and  wife  lived  together.  Then 
the  husband  died  in  1873,  and  up  to  that  time  the  settled 
property  was  enjoyed  as  the  settlement  proposed  it  should 
oe  enjoyed,  and  as  the  articles  intended  it  should  be  enjoyed, 
during  their  joint  lives.  The  rents  or  income  were  received 
by  the  husband.  There  was  no  reason  why  thev  should  not 
be,  under  those  circumstances.  Upon  the  death  of  the  hus- 
band, there  being  two  persons  entitled  under  the  agreement 
as  joint  tenants,  when  one  died  and  the  other  of  necessity 
became  entitled  to  the  whole  income,  there  can  be  no  ques- 
tion, or  no  serious  question,  as  to  the  arrears  which  were 
due  at  the  death  of  the  husband.  No  doubt  they  belong  to 
the  wife.  Then,  unless  I  am  to  hold  that  the  effect  of  the 
agreement  for  a  settlement  is  directly  contrary  to  all  ordi- 
nary practice,  and  to  all  reasonable  intendment  by  the 
parties,  I  must  say  that,  although  it  does  not  carry  the  in- 
tention of  the  parties  into  ftiU  effect,  it  contains  the  means 
which  enable  this  court  to  declare  that  the  settlement  is  im- 
perfect in  this  respect,  that  it  does  not  give  to  the  wife  that 
which  she  is  entitled  to  whether  as  a  resulting  trust  or 
otherwise,  namely,  that  part  of  her  property  which  is  not 
the  subject  of  the  settlement.  The  settlement  has  performed 
its  full  office  ;  all  its  objects  and  purposes  have  oeen  com- 
pleted and  satisfied,  and  all  that  remains  is  the  property  of 
the  wife,  because  it  was  neither  contracted  for  nor  included 
in  the  settlement  which  was  executed. 

(>)  1  Sell.  A  Lef.,  84. 
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In  my  opinion,  therefore,  the  plaintiflE  is  entitled  to  the 
relief  which  she  asks,  upon  both  grounds. 

There  will  be  a  declaration  that  the  settlement  was  not  in 
accordance  with  the  agreement  made  previously  to  the  mar- 
riage, *and  that  it  ought  to  be  rectified,  and  reformed  [804 
so  as  to  carry  that  into  effect ;  and  then  declare  that  in  the 
events  which  have  happened  the  plaintiff  is  entitled,  accord- 
ing to  the  second  paragraph  of  the  prayer  of  the  bill,  to  all 
arrears  of  rent  due  at  the  time  of  the  death  of  Joseph  Cogan, 
and  is  now  absolutely  entitled  to  the  trust  property. 

There  will  be  a  direction  to  convey  the  real  estate,  and  to 
transfer  the  consols. 

The  costs  of  the  suit,  having  been  arranged,  were  ordered 
by  consent  to  be  paid  out  of  the  trust  fund. 

Solicitors  for  the  plaintiff  and  defendant  Duffield :  Messrs. 
Ji.  8.  Taylor  &  Son. 

Solicitors  for  the  defendant  B.  Cogan :  Messrs.  Vizard^ 
Crowder  &  A7istie. 
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[Law  Reports,  1  Chancery  Divifiion,  9.] 
C.A.,  Nov.  4,  1875. 
9]  *HODGES    V.   FiNCHAM. 

[1876    H.    67.] 
Praelice — Judgment  to  be  deaU  with  ae  the  Court  shaU  direcL 

A  defendants,  in  a  suit  in  chancery,  gave  judgment  in  an  action  at  law  "  to  be 
dealt  with  as  Uie  court  shall  direct" : 

Hdd,  that  although  liberty  to  enforce  the  judgment  would  not  generally  be  given 
until  the  merits  of  the  case  were  disposed  of,  the  court  was  not  precluded  from  iSlow- 
ing  execution  to  issue  at  an  earlier  stage  of  the  cause. 

The  defendants,  Fincham  and  Bellyse,  who  had  been 
partners,  were  officers  of  a  benefit  society  of  which  the  plain- 
tiffs were  the  trustees.  On  the  28th  of  Jnly,  1874,  the  de- 
fendants signed  a  memorandnm  by  which  they  admitted 
that  there  was  due  to  the  society  from  them  jointly  £1,613. 
On  the  same  day  the  defendants  signed  an  agreement  to 
assign  to  the  plaintiffs,  when  required,  the  debts  due  to 
their  late  firm.  These  debts  amounted  to  £988.  They  also 
gave  to  the  plaintiffs,  on  the  4th  of  August,  1874,  a  joint 
and  several  bond  for  payment  of  the  £1,613  with  interest. 

On  the  17th  of  January,  1875,  the  plaintiffs  commenced 
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an  action  against  Fincham  on  the  bond,  and  applied  to  the 
defendants  to  assign  the  debts.  Bellyse  was  willing  to 
execute  the  assignment,  bnt  Fincham  refused,  and  the 
plaintiffs,  on  the  10th  of  March,  1876,  filed  a  bill  for  specific 
])erformance  of  the  agreement  to  assign  the  debts>  and  for  a 
receiver. 

By  an  order  made  on  the  18th  of  March,  1876,  on  a  motion 
for  a  receiver,  Fincham  undertaking,  with  the  concurrence 
of  Bellyse,  to  give  judgment  in  the  action  'Ho  be  dealt  with 
as  this  court  shall  direct,''  T.  M.  Park  was  appointed  re- 
ceiver of  the  debts. 

Judgment  was  accordingly  signed  in  the  action  for  £1,600, 
the  amount  remaining  due  on  the  bond,  and  the  costs  of  the 
action. 

On  the  12th  of  October,  1876,  the  plaintiflfs*  moved  before 
Vice-Chancellor  Bacon,  as  vacation  judge,  for  leave  to  issue 
execution.  This  was  supported  by  an  affidavit  of  the 
receiver  and  the  solicitor  of  the  plaintiflfs,  from  which  it 
appeared  that  the  receiver  had  got  in  debts  to  the  amount 
of  £12^,  and  that,  having  regard  to  the  difficulties  in  getting 
them  in,  he  believed  that,  after  all  that  could  *be  got  m  [10 
had  been  realized,  there  would  be  a  deficiency  of  at  least 
£1,100.  It  further  appeared  from  the  affidavit  that  on  the 
2d  of  October  Fincham  had  advertised  his  furniture  for  sale, 
and  that  some  of  it  had  been  removed.  The  plaintiflfs' 
solicitor  deposed  that,  so  far  as  he  knew,  Fincham  had  no 
other  property  on  which  execution  could  be  levied. 

Vice-Chancellor  Bacon  having  refused  the  application,  it 
was  now  renewed  before  the  Court  of  Appeal. 

CozenS'Hardv^  for  the  appeal :  If  all  the  debts  are  got 
in,  the  plaintiflfs  will  still  be  unpaid  by  some  hundreds  of 
pounds ;  and  as  Fincham  is  selling  his  only  property,  it  is 
necessary  for  the  safety  of  the  plaintiflfs  tnat  execution 
should  issue.  Thev  are  willing  to  bring  the  proceeds  into 
court  if  the  court  thinks  it  desirable. 

[James,  L.  J.:  Have  you  any  authority  for  holding  that 
where  judgment  is  given  to  be  dealt  with  as  the  court  shall 
direct,  the  court  will  deal  with  it  before  the  hearing  ?  The 
case  does  not  seem  the  same  as  where  judgment  is  given 
s.ubject  to  a  direction  that  execution  shall  not  issue  without 
leave  of  the  court.] 

I  cannot  find  any  authority  either  way;  but  I  submit 
that  the  court,  under  an  order  in  this  form,  must  have 
jurisdiction  to  deal  with  the  judgment  at  any  period  when 
thejustice  of  the  case  requires  it. 

No  counsel  appeared  for  the  respondent. 
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James,  L.  J.:  It  appears  to  me  that  the  meaning  of  the 
direction  in  the  order,  which  is  quite  a  common  lorm,  is 
merely  that  the  plaintiff  shall  not  enforce  the  judgment 
without  the  direction  of  the  court;  and  that  although  in 
general  the  court  wpuld  not  direct  a  judgment  to  be  enforced 
while  there  remained  anything  to  be  tried  in  the  cause,  there 
is  nothing  to  preclude  the  givmg  such  a  direction  before  the 
hearing.  In  the  circumstances  of  the  present  case,  as  the 
judgment  is  likely  to  prove  valueless  if  not  enforced  at  once, 
and  the  debtor  does  not  appear  here  to  give  any  explanation, 
I  think  it  right  to  allow  uie  iudgment  to  be  enforced.  As 
11]  the  appellants  Mo  not  object  to  bringing  the  proceeds 
into  court,  let  them  be  directed  to  do  so,  and  let  them  be  at 
liberty  to  add  their  costs  both  below  and  here  to  the  debt. 

Hellish,  L.!r.,  concurred. 

Solicitors :  Fields  Roscoe  &  Co, 


[Law  Reports,  1  Ohanoery  Division,  18.] 
C.A.,  Nov.  6,  8,  12,  1876. 

13]  *MacDougall  V.  Gardiner  (*). 

[1874    M.     200.] 

Practice — BiU  against  Directors  of  Company — Shareholder's  Suit  on  behalf-^Avlhori^ 
of  Chairman  of  Meeting — Afotioti/or  Adjoummeni — Mode  of  taking  Votes. 

The  articles  of  association  of  a  company  gave  power  to  the  chairmaa  at  any  gen- 
eral meeting  of  the  company,  with  the  consent  of  the  meeting,  to  adjoorn  the  meet- 
ing, and  also  provided  for  taking  a  poll  if  demanded  by  five  shareholders.  At  a 
general  meeting  of  the  company  the  adjournment  of  the  meeting  ]ras  moved,  and, 
on  being  put,  was  declared  by  the  chahrman,  who  was  one  of  the  directors,  to  be 
carried.  A  poll  was  duly  demanded,  but  the  chairman  mled  'that  there  could  not 
be  a  poll  on  the  question  of  adjournment,  and  left  the  room.  One  of  the  shareholders 
14]  filed  a  bill  on  behalf  of  *nimself  and  all  other  shareholders  except  the  directors^ 
against  the  directors  and  the  company,  stating  these  facts,  and  alleging  that  the 
course  taken  at  the  meeting  was  taken  in  collusion  with  the  directors,  with  a  view 
of  stifling  discussion,  and  Uiat  the  directors  were  intending  to  carry  out  certain 
measures  injurious  to  the  company  without  submitting  the  terms  to  a  general  meet- 
ing ;  and  praying  for  a  declaration  that  the  conduct  of  the  chairman  was  illegal  and 
improper,  and  for  an  injunction  to  restrain  the  directors  from  carrying  out  &e  pro- 
posed arran^ments  without  submitting  them  to  the  shareholders  for  their  approval: 

Hdd,  on  demurrer  (reversing  the  decision  of  Malins,  Y.C),  that  the  bill  oould  not 
be  sustained,  inasmuch  as  it  violated  the  rule  laid  down  in  Moxley  v.  Alston  (*)  and 
Foes  V.  Earbotde  ('),  and  asked  the  interference  of  the  court  in  the  internal  mam^e- 
ment  of  the  company. 

Whether,  on  a  motion  for  the  adjournment  of  a  meeting  of  shareholders,  the  votes 
ought  to  be  taken  according  to  the  number  of  shareholders  or  of  the  shares  they 
represent,  quaere. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Malins  overruling  a  demurrer  to  the  bill  (*). 

(»)  Reversing,  ow^,  p.  388.  («)  2  Hare,  461. 

O  1  Ph.,  790.  (*)  Law  Rep.,  20  Eq.,  388,  anU,  p.  888. 
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The  bill  was  filed  by  Alexander  William  MacDougall,  on 
behalf  of  himself  and  all  other  shareholders  in  the  Emma 
Silver  Mining  Company,  Limited,  except  the  directors, 
against  the  directors  and  the  company. 

The  bill,  after  stating  that  the  company  was  incorporated 
in  November,  1871,  for  the  purpose  of  working  a  mine  in 
the  United  States  of  America,  called  the  Emma  Silver  Mine, 
set  out  several  of  the  articles  of  association,  amongst  which 
were  those  numbered  40  and  42,  which  provided  for  sum- 
moning special  general  meetings,  and  46,  which  enabled  any 
member  to  propose  and  introduce  at  a  general  meeting  any 
subject  relating  to  the  affairs  of  the  company  of  which  he 
had  given  a  certain  notice,  and  also  the  following  articles : 

49.  The  chairman  may,  with  the  consent  of  the  meeting, 
adjourn  any  meeting  from  time  to  time,  and  from  place  to 
place ;  but  no  business  shall  be  transacted  at  any  adjourned 
meeting  other  than  the  business  left  unfinished  at  the  meet- 
ing from  which  the  adjournment  took  place. 

60.  At  any  general  meeting,  unless  a  poll  be  demanded 
by  at  least  five  members,  a  declaration  by  the  chairman  that 
a  resolution  *has  been  carried,  and  an  entry  to  that  [15 
effect  in  the  book  of  the  proceedings  of  the  company,  shall 
be  sufficient  evidence  of  the  fact  without  proof  of  the  num- 
ber or  proportion  of  the  votes  recorded  in  favor  of  or  against 
such  resolution. 

61.  If  a  poll  be  demanded  by  five  or  more  members,  it 
shall  be  taken  in  such  manner  as  the  chairman  shall  cUirect, 
and  the  result  of  such  poll  shall  be  deemed  to  be  the  reso- 
lution of  the  company  in  general  meeting.  In  the  case  of 
an  equalit^r  of  votes  at  anj  general  meeting,  the  chairman 
of  the  meeting  shall  be  entitled  to  a  second  or  casting  vote. 

63.  Every  member  shall  have  one  vote  for  every  share 
held  by  him. 

67.   votes  may  be  given  personally  or  by  proxy. 

The  bill  also,  after  stating  that  the  plaintiu  became  a 
shareholder  in  1874,  and  was,  when  the  bill  was  filed,  the 
registered  holder  of  1,760  shares  in  the  company,  alleged 
various  fraudulent  transactions  on  the  part  of  tne  promoters 
and  the  company,  and  that  the  plaintin  and  other  members 
of  the  company  believed  that  the  present  directors  were  in- 
terested in  these  matters  adversely  to  the  company,  and 
therefore  desired  to  have  some  person  elected  a  airector 
who  would  endeavor  to  obtain  a  full  investigation  of  these 
matters. 

The  allegations  contained  in  the  bill  on  this  subject  are 
stated  at  greater  length  in  the  previous  report. 
16  Eng.  Rep.  79 
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According  to  the  statements  in  the  bill  the  plaintiff  and 
his  friends  being  unsuccessful  in  their  efforts,  in  September, 
1874,  signed  a  rec[uisition  calling  on  the  directors  to  sum- 
mon an  extraordinary  general  meeting  for  the  purpose  of 
requesting  the  chairman,  Colonel  Gardiner,  to  resign  his 
directorshij)'  and  to  appoint  another  director  in  his  place. 
This  requisition  was  signed  by  shareholders  holding  more  , 
than  one-fifth  of  the  capital  of  the  company.  And  accord- 
ingly, on  the  6th  of  October,  1874,  the  directors  issued  a 
notice  convening  a  special  general  meeting  for  the  14th  of 
October. 

The  plaintiff  received  proxies  authorizing  him  to  vote  at 
the  special  meeting  from  shareholders  holding  16,000  shares, 
while  the  directors  did  not  receive  proxies  to  an  extent 
reaching  one-half  of  the  number  of  shares  represented  by 
16]  the  plaintiff.  *Previously  to  the  meeting,  the  directors 
sent  stamped  proxies  round  to  each  of  the  shareholders, 
empowering  Mr.  Hutton,  one  of  the  directors,  to  vote  for 
them  at  the  meeting  and  at  anj^  adjournment. 

Athough  the  plaintiff  and  his  party  had  such  a  majority 
if  all  the  votes  were  properly  polled,  the  defendants  filled 
the  room  with  persons  holding  one  or  two  shares  each,  who, 
on  a  show  of  hands,  would  give  the  defendants  the  major- 
ity of  votes. 

The  plaintiff  prepared  several  resolutions  for  the  purpose 
of  proposing  them  at  the  meeting,  the  two  first  of  wnich 
were  as  follows : 

1.  That  in  the  opinion  of  this  meeting  it  is  not  consist- 
ent with  the  best  interests  of  the  company  that  Mr.  Robert 
May  Gardiner  should  remain  a  director  of  the  company, 
and  that  he  accordingly  be  requested  to  resign  his  oflice. 

2.  That  the  said  Mr.  Robert  May  Gardiner  not  being 
present  to  meet  the  shareholders  of  this  company,  after  the 
requisition  calling  this  meeting  (first  lodged  on  the  8th  of 
September  last),  and  signed  by  shareholders,  he  is 
now  removed  from  the  office  of  director,  and  that  Mr. 

be  appointed  a  director  in  his  stead. 

The  meeeting  took  place  on  the  14th  of  October,  1874. 
Colonel  Gardiner  was  absent  in  America,  and  Mr.  Hutton 
was  in  the  chair.  He  addressed  the  members,  and  urged  an 
adjournment  of  the  meeting,  partly  on  the  ground  that  a 
petition  to  wind  up  the  company  had  been  presented  by  a 
shareholder,  and  that  it  was  expedient  to  postpone  the  dis- 
cussion of  the  matters  before  the  meeting  until  after  the 
jjetition  had  been  disposed  of.  The  plaintiff  proposed  the 
first  resolution,   and  it  was  discussed  by  the  chq.irqian. 
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Various  trivial  objections  were  taken  to  it,  such  as  that  it 
ought  to  have  embraced  the  appointment  of  a  new  director 
as  well  as  a  request  to  Gardiner  to  resign.  On  that  ground 
Mr.  Hutton  refused  to  put  the  first  resolution  to  the  meet- 
ing, although  Mr.  Bumand,  the  only  other  director  present, 
openly  dissented  from  that  view.  In  the  midst  of  the  dis- 
cussion which  followed,  and  after  the  plaintiff  had  pointed 
out  that  if  the  resolution  were  passed  he  would  follow  it  up 
by  others,  copies  of  which  the  chairman  held  in  his  hand, 
a  member  proposed  the  adjournment  of  the  *meeting  [17 
for  a  month.  This  proposal  was  seconded,  and  the  chair- 
man then  put  the  resolution  to  the  meeting,  and  declared 
it  to  be  carried. 

The  25th,  26th,  and  27th  paragraphs  of  the  bill  contained 
in  substance  the  following  allegations : 

25.  The  friends  of  the  directors  voted  in  favor  of  the  reso- 
lution, while  the  plaintiff  and  the  shareholders  acting  with 
him  voted  against  it ;  and  the  chairman  declared,  on  the 
show  of  hands,  that  the  resolution  had  been  carried.  Five 
members  of  the  company  then  present,  including  the  plain- 
tiff, demanded  a  poll ;  but  the  chairman  refused  to  grant 
one,  on  the  alleged  ground  that  a  poll  could  not  be  taken  on 
the  question  whether  the  meeting  should  be  adjourned  or 
not,  at  once  left  the  chair,  declaring  the  meeting  adjourned, 
and  immediately  left  the  room ;  but  the  demand  for  the  poll 
was  duly  signed  and  handed  in. 

26.  There  was  no  ground  under  the  articles  of  the  com- 
pany, JOT  otherwise,  for  holding  that  a  poll  could  not  be 
taken  upon  whether  the  meeting  of  the  companj^  should  be 
adjourned  or  not,  especially  when  by  the  motion  for  ad- 
journment the  question  before  the  meeting  was,  whether 
certain  important  matters  should  then  be  discussed  and 
voted,  or  whether  thev  should  be  postponed  for  a  long  or 
indefinite  time.  Mr.  Hutton,  however,  had,  in  order  to  stifle 
the  discussion,  and  to  prevent  the  matters  being  voted  upon 
to  consider  which  the  meeting  was  called,  in  collusion  with 
the  other  directors,  or  some  of  them,  determined  to  carry  a 
vote  of  adjournment  by  show  of  hands  and  then  to  refuse  a 
poll  on  that  question,  so  as  to  prevent  the  proxies  given  to 
the  plaintiff  and  his  supporters  from  being  used  in  support 
of  the  resolutions  which  he  was  about  to  bring  forward,  and 
which  would  undoubtedly  have  been  passed  but  for  the  con- 
duct of  the  defendants. 

27.  After  the  poll  had  been  refused  several  of  the  mem- 
bers of  the  company,  including  the  directors,  left  the  room, 
but  a  large  number  still  remained,  who  voted  the  plaintiff 
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into  the  chair,  when  the  plaintiffs  resolutions  were  passed, 
the  name  of  Charles  Henry  DunhiU,  M.D.,  of  York,  a  duly 
qualified  shareholder  in  the  company,  having  been  first 
added  to  the  second  resolution,  he  having  been  proposed 
and  seconded  and  duly  elected  as  a  director  of  the  said  com- 
pany in  the  place  of  Cfolonel  Gardijaer. 
18]  *The  28th  paragraph  of  the  bill  set  out  a  letter  by  the 
plaintiff  giving  notice  to  the  directors  of  the  i)assing  of  the 
resolutions  after  Mr.  Hutton  had  left  the  chair,  and  the  alle- 
gations concluded  as  follows :    • 

'*29.  In  this  state  of  things  the  plaintiff  and  the  other 
shareholders  in  the  company  believe,  and  it  is  the  fact,  that 
the  defendants,  the  directors  of  the  said  company,  are  about 
to  conclude  some  arrangements  with  the  persons  against 
whom  the  company  has  claims,  such  as  the  original  vendors 
of  the  said  mining  property  to  the  company,  or  the  promo- 
ters of  the  said  company,  and  others,  for  the  purpose  of 
settling  those  claims  to  the  great  injury  of  the  company  and 
the  shareholders  therein,  and  without  first  submitting  those 
terms  to  the  shareholders  of  the  said  company;  and  the 
plaintiff  apprehends,  and  the  fact  is,  that  the  proposed  com- 
promises will  at  once  be  carried  through  unless  the  defen- 
dants are  restrained  from  so  doing  by  the  order  of  this 
honorable  court.  The  danger  is  in  met  so  imminent,  that  it 
is  impossible  for  the  plaintiff  and  those  acting  with  him  to 
call  another  meeting  for  the  purpose  of  removing  all  the 
directors  of  the  company  from  their  office,  or  for  any  other 
purpose  which  might  effectually  stop  the  said  compromises, 
in  time  to  prevent  their  being  carried  out ;  and  even  if  such 
another  meeting  could  be  convened  in  time,  the  defendants, 
by  the  same  proceeding  as  they  adopted  at  the  meeting  of 
tne  14th  day  of  October,  would  be  again  able  to  break  up 
and  would  succeed  in  breaking  up  the  said  meeting  by  im- 
properly deciding  that  it  was  adjourned  hj  a  mere  show  of 
hands  held  up  by  a  few  friends  or  nominees  of  the  said 
directors  who  are  interested  in  putting  an  end  to  all  further 
investigation  into  the  aforesaid  matters." 

The  bill  prayed  f of  a  declaration  that  the  refusal  to  grant 
a  poll  on  the  question  whether  the  meeting  should  be  ad- 
journed at  the  meeting  of  the  14th  of  October  was  illegal 
and  improper,  and  for  an  injunction  to  restrain  the  directors 
from  concluding  any  arrangements  with  respect  to  legal  pro- 
ceedings commenced  or  to  be  commenced  against  the  ven- 
dors of  the  property  to  the  company,  or  with  any  other 
persons,  until  such  arrangement,  if  proposed,  should  have 
Deen  submitted  to  the  shareholders  in  the  company,  and 
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should  have  been  approved  of  by  them  ;  and  for  a  *dec-  [19 
laration  that  Gardiner  had  ceased  to  be  a  director,  and 
might  be  restrained  from  acting  as  such  director,  or  that  a 
meeting  of  the  shareholders  should  be  summoned  for  the 
purpose  of  submitting  the  plaintiffs  resolutions  to  them. 

At  the  time  the  bifl  was  filed  a  petition  to  wind  up  the 
company  was  pending,  ahd. until  it  was  heard,  which  was 
not  till  April,  all  proceedings  ii>  the  suit  were  stayed.  The 
petition  having  been  dismissed.  Colonel  Gardiner  demurred. 

The  Vice-Chancellor  overruled  the  demurrer,  and  from 
this  decision  the  demurring  defendant  appealed. 

Biggins^  Q.C.,  and  Wintle^  for  the  appellant :  The  bill  is 
demurrable  on  two  grounds.  In  the  first  place,  the  bill  ought 
to  have  been  in  the  name  of  the  company.  This  rule  has 
been  established  hj  Mozley  v.  Alston  (*),  Foss  v.  Harhottle  ('), 
and  was  followed  in  Oray  v.  Lewis  (').  If  such  a  bill  is  filed, 
and  the  majority  of  shareholders  disapprove  of  it,  they  mp,y 
bring  the  litigation  to  an  end  by  passing  a  resolution  to  that 
effect,  and  the  court  will  then  order  the  bill  to  be  taken  ofE 
the  file :  Exeter  and  Crediton  Railway  Compam/u  v.  Bui- 
ler  C).  The  only  exceptions  to  this  rule  are  stated  by  Mr. 
Justice  Lindley  in  his  work  on  the  Law  of  Partnership  (*). 
One  exception  is  where  some  fraud  has  been  committed  by 
the  directors  in  the  name  of  the  company,  or  where  the 
company  is  attempting  to  do  something  ultra  vires :  Clinch 
V.  Financial  Corporation  (*).  The  other  exception  is  where 
the  course  attempted  to  be  pursued  by  the  company  is  inju- 
rious to  one  particular  class  only  of  the  shareholders,  as  in 
Atwool  V.  Merryweather  (').  And  even  in  that  case,  if  the 
matter  complained  of  by  the  minority  is  within  the  legiti- 
mate power  of  the  majority  the  court  will  not  interfere. 
For  the  court  will  not  interfere  with  the  internal  manage- 
ment of  the  company :  Bailey  v.  BirkenJiead^  Lancashire 
and  Cheshire  Junction  Railway  Company  (*).  The  present 
bill  comes  within  neither  of  these  exceptions. 

In  the  second  place,  there  is  nothing  in  the  allegations  iu 
the  bill  to  show  a  title  to  relief.  The  only  thing  complained 
of  is  the  *ruling  of  the  chairman  as  to  the  adjournment  [20 
of  the  meeting.  If  the  court  will  go  into  that  question,  we 
contend  that  the  ruling  was  quite  right.  The  adjournment 
is  to  be  made  ''with  the  consent  of  the  meeting,"  and  that 
must  mean  with  the  consent  of  those  present  at  the  meet- 

(')  1  Ph.,  790.  (8)  8d  ed.,  p.  986. 

(«)  2  Hare.  461.  («)  Law  Kep.,  6  Eq.,  460. 

(■')  Law  Hep.,  8  Ch.,  1035.  (')  Ibid.,  464,  n. 

(^)  5  Kailw.  Ca.,  211.  («)  12  Beav.,  438. 
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ing:  Reg.  v.  Vestry  of  St.  Pancras  (') ;  Reg.  v.  Hedger  (*). 
A  poll  means  a  reference  of  the  question  to  the  whole  of  the 
constituency,  which  would  be  absurd  in  such  a  case,  for  the 
meeting  would  have  to  be  adjourned  for  the  purpose  of 
taking  it :  Reg.  v.  Cooper  (').  It  is  also  clear  that  where 
the  votes  are  taken  at  a  meeting,  the  votes  are  to  be  counted 
by  number  of  shareholders  and  not  by  number  of  shares ; 
for  the  61st  clause  of  the  articles  says  that  in  case  of  equality 
the  chairman  is  to  have  a  "second,  or  casting  vote,"  which 
would  not  apply  to  the  case  of  the  chairman  having  a  num- 
ber of  votes  according  to  his  shares.  Again,  according  to 
the  plain tiflfs  own  showing  it  was  impossible  for  him  to 
have  carried  his  resolutions  at  that  meeting,  for  he  only  gave 
notice  of  a  resolution  requesting  Colonel  (xardiner  to  resign, 
not  of  a  resolution  removing  him  from  his  office ;  and  as 
Colonel  Gardiner  was  not  present,  nothing  could  be  done. 

^Mellish,  L.  J.:  In  a  late  case  in  bankruptcy,  Ex  parte 
Till  (*),  a  doubt  was  suggested  as  to  the  mo^  of  voting  for. 
the  adjournment  of  a  meeting  of  creditors,  but  it  was  not 
necessary  to  decide  the  question.] 

Olasse^  Q.C.,  and  Robinson^  Q.C.,  for  the  plaintiff :  We 
admit  the  rule  laid  down  by  Mozley  v.  Alston  (*),  but  we 
contend  that  this  bill  falls  within  the  exceptions  to  the  rule. 
In  the  first  place,  the  plaintiff  complains  that  he  and  those 
who  act  with  him,  although  really  in  the  majority,  are  over- 
borne by  the  collusive  conduct  of  the  directors  and  their 
friends.  The  defendants  are,  in  fact,  acting  uUra  vires.  It 
is  exactly  similar  to  Atwool  v.  Merryweather  (*).  If  the 
plaintiff  is  in  a  minority,  the  bill  comes  within  the  other 
exception  illustrated  by  Menier  v.  Hoopefs  Telegraph 
21]  Works  ('),  where  it  was  held  that  where  the  *majority 
are  acting  oppressively  to  the  minority,  one  shareholder  who 
is  injured  may  file  a  bill  on  behalf  of  himself  and  others.  In 
this  case  some  of  the  memb.ers  have  been  denied  their  rights 
hj  the  directors  who  control  the  company,  for  it  is  clearly  a 
right  of  the  members  to  have  a  poll  if  they  demand  it : 
Campbell  v.  Maund  {*).  In  fact  the  meeting  was  adjourned, 
but  we  say  it  was  done  illegally,  and  we  have,  therefore,  a 
right  to  me  a  bill  in  the  name  of  the  shareholders,  on  the 
ground  that  it  is  to  be  taken  for  granted  that  the  sharehold- 
ers do  not  approve  of  an  illegal  act:  Williams  v.  ScU- 
mond  C).     The  chairman,  as  we  contend,  acted  in  distinct 

0)  11  A.  & E.,  16.  («)  Law  Rep.,  6  Eq..  464.,  n. 

(*)  12  A.  <Jk  E.,  139,  151.  0)  Law  Rep.,  9  Ch„  350. 

O  Law  Rep.,  5  Q.  B.,  467.  (»)  6  A.  A  K,  805. 

(^)  Law  Rep.,  10  Ch.,  631.  (»)  2  K.  k  J.,  463,  469. 
(*)  1  Ph.,  790. 
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violation  of  the  Slst  article.  We  do  not  say  that  the  poll 
should  have  been  taken  of  the  whole  body  of  shareholders, 
but  a  poll  sbould  have  been  taken  in  the  room  of  those 
present  by  themselves  and  their  proxies,  reckoning  by  shares 
and  not  oy  heads. 

Therefore,  if  the  court  is  against  us  on  the  frame  of  the  suit, 
we  ask  for  leave  to  amend  by  making  the  company  a  co- 
plaintiff  instead  of  a  defendant.  Since  the  commencement 
of  the  argument  on  the  appeal  the  plaiutiflE  has  been  elected 
a  director,  and  the  old  directors  have  resigned ;  and  so  far 
he  has  obtained  the  object  of  the  suit  (').  But  it  is  neces- 
sary to  obtain  the  opinion  of  the  court  as  to  the  power  of 
the  chairman  to  adjourn  the  meeting  without  a  poll. 

James,  L.J.:  I  am  of  opinion  that  this  demurrer  ought 
to  be  allowed.  I  think  it  is  of  the  utmost  importance  in  all 
these  companies  that  the  rule  which  is  well  known  in  this 
court  as  the  rule  in  Mozley  v.  Alston  C)  and  Lord  v.  Copper 
Miners^  Company  (*)  and  Foss  v.  Harhotile  (*)  should  be 
alvv^ays  adhered  to  ;  that  is  to  say,  that  nothing  connected 
with  internal  disputes  between  the  shareholders  is  to  be 
made  the  subject  of  a  bill  by  some  one  shareholder  on  behalf 
of  himself  and  others,  unless  there  be  something  illegal, 
oppressive,  or  fraudulent — unless  there  is  something  uUra 
vires  on  tbe  part  of  *the  company  qua  company,  or  [22 
on  the  part  of  the  majority  of  the  company,  so  that  they 
are  not  fit  persons  to  determine  it ;  but  that  every  litigation 
must  be  in  the  name  of  the  company,  if  the  company  really 
desire  it.  Because  there  may  be  a  great  many  wrongs  com- 
mitted in  a  company — there  may  be  claims  against  directors, 
there  may  bo  claims  against  officers,  there  may  be  claims 
against  debtors ;  there  may  be  a  variety  of  things  which  a 
company  may  well  be  entitled  to  complain  of,  but  which,  as 
a  matter  of  good  sense,  they  do  not  tnink  it  right  to  make 
the  subject  of  litigation  ;  and  it  is  the  company,  as  a  com- 
pany, which  has  to  determine  whether  it  will  make  any- 
thing that  is  wrong  to  the  company  a  subject-matter  of 
litigation,  or  whether  it  will  take  steps  itself  to  prevent  the 
wrong  from  being  done.  If  the  majority  of  the  company 
really  are  in  favor  of  any  particular  shareholder  who  has 
been  interfered  with  improperly,  by  misconduct  of  a  director, 
by  misconduct  of  a  chairman,  by  miscarriage  of  a  meeting 

(*)  On  the  10th  of  November,  1875,  the    office,  and  a  new  body  of  directors,  in- 
ordinary general  meeting  of  t}ie  company    eluding  the  plaintiff,  were  appointed. 
was  lield,  at  which  Colonel  Gardiner  and        (*)  I  Ph.,  790. 
the  rest  of  the  directors  resigned  their        (■')  2  Ibid.,  7J0. 

(»)  2  Hare,  401. 
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or  of  certain  shareholders  at  a  particular  date — ^if 'the  com- 
pany think  that  any-  shareholder  has  anything  which  on^ht 
to  be  made  the  subject  of  complaint,  there  is  never  any  diffi- 
culty whatever  arising  from  the  apparent  possession  of  the 
seal  by  the  directors,  or  from  any  such  cause,  in  filing  a  bill 
in  the  name  of  the  company,  if  the  majority  of  the  com- 
pany desire  it  to  be  filed.  Any  one  of  the  shareholders 
might  have  filed  his  bill  in  the  name  of  the  company,  and 
then  if  the  directors  had  said,  *'  You  are  not  the  company; 
the  majority  do  not  act  with  you,  but  with  us" — the  court 
would,  as  it  has  done  in  other  cases,  have  taken  the  means 
of  ascertaining  which  party  it  is,  the  plaintiffs  or  defen- 
dants', which  really  represents  the  majority  of  the  com- 
pany. 

Everything  in  this  bill,  as  far  as  I  can  see,  if  it  is  wrong 
is  a  wrong  to  the  company,  because  every  meeting  that  is 
called  must  be  for  some  purpose  or  other — ^it  must  be  for  the 
purpose  of  doing  or  undoing  something  which  is  supposed 
to  accrue  for  the  benefit  of  the  company.  Whether  it  ought 
to  have  been  done,  or  ought  not  to  have  been  done,  depends 
upon  whether  it  is  for  the  good  of  the  company  it  should 
have  been  done,  or  for  the  good  of  the  company  it  should 
not  have  been  done ;  and,  putting  aside  all  illegality  on  the 
part  of  the  majority,  it  is  for  the  company  to  determine 
23]  whether  it  is  for  the  good  of  the  company  that  the  *thing 
should  be  done,  or  should  not  be  done,  or  left  unnoticed.  I 
cannot  conceive  that  there  is  any  equity  on  the  part  of  a 
shareholder,  on  behalf  of  himself  and  the  minority,  to  say, 
"True  it  is  that  the  majority  have  a  right  to  determine 
everything  connected  with  the  management  of  the  company, 
but  then  we  have  a  right — and  every  individual  has  a  rignt 
— to  have  a  meeting  held  in  strict  form  in  accordance  with 
the  articles."  Has  a  particular  individual  the  right  to  have 
it  for  the  purpose  of  using  his  power  of  eloquence  to  induce 
the  others  to  listen  to  him  and  to  take  his  view  ?  That  is  an 
equity  which  I  have  never  yet  heard  of  in  this  court,  and  I 
have  never  known  it  insisted  upon  before ;  that  is  to  say, 
that  this  court  is  to  entertain  a  bill  for  the  purpose  of  ena- 
bling one  particular  member  of  the  company  to  have  an 
opportunity  of  expressing  his  opinions  vfoa  voce  at  a  meet- 
ing of  the  shareholders.  If  so,  I  do  not  know  why  we 
should  not  go  further,  and  say,  not  only  must  the  meeting 
be  held,  but  the  shareholders  must  stay  there  to  listen  to 
him  and  to  be  convinced  by  him.  The  truth  is,  that  is  only 
part  of  the  machinery  and  means  by  which  the  internal 
management  is  carried  on.     The  whole  question  comes  back 
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to  a  question  of  internal  management ;  that  is  to  say,  whether 
the  meeting  onght  or  ought  not  to  be  held  in  a  particular 
way,  whether  the  directors  ought  or  ought  not  to  have  sanc- 
tioned certain  proceedings  which  they  are  about  to  sanction, 
whether  one  director  ought  or  ought  not  to  be  removed,  and 
whether  another  director  ought  or  ought  not  to  have  been 
appointed.  II  there  is  some  one  managing  the  affairs  of  the 
company  who  ought  not  to  manage  them,  and  if  they  are 
being  managed  in  a  way  in  which  they  ought  not  to  be  man- 
aged, the  company  are  the  proper  persons  to  complain  of 
that.  It  seems  to  me,  therefore,  that  the  thing  is  perfectly 
plain  and  obvipus,  and  when  the  Master  of  the  Bolls  had 
the  case  before  him  he  immediately  pointed  it  out,  and  said, 
"You  have  the  wrong  plaintiff  here — the  plaintiff  mi^st  be 
the  company.''  From  the  first  opening  of  this  case  before 
us,  I  have  never  had  any  doubt  in  my  own  mind  that  this 
was  a  bill  which,  if  it  was  to  be  sustained  at  all,  could  only 
be  sustained  by  the  company. 

But  then  the  plaintiff  says,  *'Give  us  leave  to  amend." 
It  is  rather  late  to  ask  for  leave  to  amend  when  the  amend- 
ments might  ^have  been  obtained  from  the  Master  of  [24 
the  Bolls  before  any  costs  had  been  incurred.  But  the 
question  is,  is  there  anything  substantial  in  this  case  on 
which  we  should  give  leave  to  amend  on  the  part  of  the  com- 

I)any  ?  .  I  can  see  nothing.  I  do  not  think  we  ought  to  give 
eave  to  amend  for  the  purpose  merely  of  getting  a  declara- 
tion as  to  what  the  proper  mode  of  dealing  with  the  adjourn- 
ment was,  because  that  would  be  simply  to  give  a  declara- 
tion without  any  relief.  The  company  cannot  file  a  bUl 
saying,  "Tell  us  the  meaning  of  the  rules,  and  what  is  to 
be  done  under  them."  They  must  find  that  out  for  them- 
selves in  the  best  way  they  can.  We  do  not  sit  here  to 
express  an  opinion  on  something  which  may  lead  to  no 
practical  result.  I  am  not  aware  that  there  could  be  any 
practical  result  following  upon  a  declaration  obtained  by 
the  company  as  to  the  particular  mode  in  which  the  meeting 
ought  to  have  been  adjourned,  or  in  what  particular  wa^ 
the  meetings  in  future  should  be  adjourned.  If  there  is 
any  doubt  about  it,  if  they  cannot  satisfy  themselves  as  to 
the  way  of  doing  it  out  of  doors,  they  must  call  a  meeting 
and  make  it  clear  what  is  the  mode  in  which  they  wish  and 
propose  to  have  it  done. 

Then,  as  to  the  rest  of  the  relief  prayed,  that  the  directors 
were  not  to  do  something  without  the  consent  of  the  share- 
holders.    Of  course  they  cannot  do  so,  and  tlie  shareholders 
can  always  call  meetings  if  they  please.      Then,  as  to  the 
15  Eng.  Rep.  80 
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part  of  the  prayer  which  asks  that  somebody  else  shall  be 
restrained  from  acting,  that  is  in  truth  given  up — it  is  adnut- 
ted  at  the  bar  that  these  resolutions  could  not  have  been 
properly  put  at  the  meeting. 

It  seems  to  me,  therefore,  that  upon  the  allegations  of 
this  bill  there  really  is  no  relief  which  the  conipany  can  ask 
for  and  which  we  could  give  the  company.  We  happen  to 
know  that  the  party  of  the  plaintiff  is  now  in  full  possession 
of  the  company,  and  the  company  will,  no  doubt,  do  what 
is  right  according  to  his  view. 

The  demurrer  must  be  allowed,  with  the  usual  conse- 
quences, and  without  leave  to  amend. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  I  think  it  is 
a  matter  of  considerable  importance  rightlv  to  determine 
this  question,  whether  a  suit  ought  to  be  brought  in  the 
25]  name  of  the  company  or  in  the  name  *of  one  of  the 
shareholders  on  behaH  or  the  others.  It  is  not  at  all  a 
technical  question,  but  it  ma^  make  a  very  serious  difference 
in  the  management  of  the  amiirs  of  the  company.  The  dif- 
ference is  this  :  Looking  to  the  nature  of  these  companies, 
looking  at  the  way  in  which  their  articles  are  formed,  and 
that  they  are  not  all  lawyers  who  attend  these  meetings, 
nothing  can  be  more  likely  than  that  there  should  be  some- 
thing more  or  less  irregular  done  at  them — some  directors 
may  have  been  irregularly  appointed,  some  directors  as 
irregularly  turned  out,  or  something  or  other  may  have 
been  done  which  ought  not  to  have  been  done  according  to 
the  proper  construction  of  the  articles.  Now,  if  that  gives 
a  right  to  every  member  of  the  company  to  file  a  bill  to  have 
the  question  decided,  then  if  there  happens  to  be  one  can- 
tankerous member,  or  one  member  wno  loves  litigation, 
everything  of  this  kind  will  be  litigated ;  whereas,  if  the 
bill  must  be  filed  in  the  name  of  the  compan;^,  then,  unless 
there  is  a  majority  who  really  wish  for  litigation,  the  litiga- 
tion will  not  go  on.  Therefore,  holding  that  such  suits 
must  be  brought'in  the  name  of  the  company  does  certainly 
greatly  tend  to  stop  litigation. 

In  my  opinion,  if  the  thing  complained  of  is  a  thing  which 
in  substance  the  majority  of  the  company  are  entitled  to  do, 
or  if  something  has  been  done  irregularly  which  the  majority 
of  the  company  are  entitled  to  do  regularly,  or  if  something 
has  been  done  illegally  which  the  majority  of  the  company 
are  entitled  to  do  legally,  there  can  be  no  use  in  having  a 
litigation  about  it,  tlie  ultimate  end  of  which  is  only  that  a 
meetiiit^  lias  to  be  called,  and  then  ultimately  the  majority 
gets  its  wishes.     Is  it  not  better  that  the  rule  should  be  ad- 
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hered  to  that  if  it  is  a  thing  which  the  majority  are  the 
masters  of,  the  majority  in  substance  shall  be  entitled  to 
have  their  will  followed?  If  it  is  a  matter  of  that  nature,  it 
only  comes  to  this,  that  the  majority  are  the  only  persons 
who  can  complain  that  a  thing  which  they  are  entitled  to  do 
has  been  done  irregularly;  and  that,  as  I  understand  it,  is 
what  has  been  decided  by  the  cases  of  Mozley  v.  Alston  (*) 
and  Foss  v.  Harhottle  (").  In  my  opinion  that  is  the  rule 
that  is  to  be  maintained.  Of  course  if  the  majority  are 
abusing  their  powers,  and  are  depriving  the  minority  of  their 
rights,  that  is  an  entirely  different  *thing,  and  there  [26 
the  minority  are  entitled  to  come  before  this  court  to  main- 
tain their  rights ;  but  if  what  is  complained  of  is  simply  that 
something  which  the  majority  are  entitled  to  do  has  been 
done  or  undone  irregularly,  then  I  think  it  is  quite  ri^ht 
that  nobody  should  have  a  right  to  set  that  aside,  or  to  in- 
stitute a  suit  in  Chancery  about  it,  except  the  company 
itself. 

B  AGO  ALL  AY,  J.  A.:  The  matters  complained  of  by  this 
bill,  and  in  respect  of  which  relief  is  sought,  are  two  in 
number — the  one  the  refusal  of  the  chairman  at  the  meeting 
on  the  14th  of  October  to  grant  a  poll,  and  the  other  that 
certain  arrangements  are  in  contemplation  by  the  directors 
which  may  have  a  prejudicial  effect  upon  the  shareholders 

SeneraUy.  As  regards  the  first  of  these  two  matters,  a 
eclaration  is  asked  that  the  refusal  to  grant  a  poll  was 
illegal,  and  two  alternative  forms  of  relief  are  prayed  conse- 
quent upon  such  declaration — the  one  that  the  resolutions 
which  were  passed  at  the  meeting  held  under  the  presidency 
of  the  plaintiff  after  the  original  chairman  had  retired  were 
valid  and  binding  ;  the  other  that  a  meeting  should  be  called 
under  the  direction  of  the  court  for  the  purpose  of  having 
those  resolutions  submitted  to  the  meeting  so  called. 

Now,  as  regards  the  former  of  those  two  alternatives,  I 
think  it  was  very  wisely  and  properly  abandoned  in  the 
course  of  the  argument,  because  one  of  two  things  is  clear — 
either  that  the  second  meeting  of  the  14th  of  October  was  a 
continuation  of  the  former  one,  or  an  original  and  independ- 
ent meeting ;  if  it  was  a  continuation  of  the  former  one,  the 
only  proper  proceedings  which  could  have  been  taken  would 
have  Seen  to  have  treated  the  declaration  of  the  former  chair- 
main  that  the  meeting  was  adjourned  as  a  nullity,  and  to 
have  directed  a  poll  to  be  taken  on  the  subject  of  adjourn- 
ment ;  if,  on  the  other  hand,  it  is  regarded  as  an  original 
meeting,  it  was  not  summoned  in  manner  provided  by  the 

0)  1  Ph.,  790.  O  2  Uare,  461. 
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articles,  and  the  reBolution  passed  oould  not  be  binding. 
The  other  alternative  form  or  relief  seems  to  me  to  be  suck 
as  this  court  is  not  in  the  habit  of  granting,  namely,  to 
direct  a  meeting  to  be  called  in  order  that  at  that  meeting 
certain  resolutions  should  be  submitted.  I  am  not  prepared 
to  say  that  a  case  for  calling  a  meeting  may  not  arise, 
27]  *particularly  when  the  court  desires  to  have  for  its  own 
information  the  views  of  the  shareholders.  Meetings  have 
been  directed  even  where  the  company  is  not  in  course  of 
liquidation,  but  such  a  course  of  proceeding  is  not  usual, 
and  certainly  I  am  not  aware  that  any  such  case  has  ever 
occurred  when  the  calling  of  a  meeting  is  within  the  power 
of  the  shareholders  themselves. 

Then  if  you  get  rid  of  these  two  alternative  forms  of  relief, 
what  becomes  of  the  first  paragraph  of  the  prayer,  which 
merely  asks  a  declaration  that  the  view  taken  by  the  chair- 
man was  illegal  and  improper,  and  asks  a  declaration  to 
that  effect  with  no  consequential  relief  ?  I  apprehend  that 
it  is  not  the  practice  of  the  court  to  make  declarations  of  so 
utterly  useless  a  character  as  is  there  asked. 

But  that  leaves  the  second  paragraph  of  the  prayer  to  be 
considered.  Now  that  is  based  upon  an  assumed  intention 
on  the  part  of  the  directors  to  enter  into  certain  arrange- 
ments which  may  be  prejudicial  to  the  shareholders.  But 
what  is  the  real  fact  ?  If  you  turn  to  the  articles  you  will 
find  that  there  the  fullest  possible  powers  are  given  to  the 
directors  not  only  to  manage  the  affairs  of  the  companjr,  but 
to  commence,  prosecute,  continue  or  discontinue,  any  litiga- 
tion that  is  pending,  and  it  is  proposed  to  ask  the  court  to 
make  a  declaration  that  those  articles  are  to  be  overborne 
by  a  further  rule  or  declaration  of  the  court  that  the  direct- 
ors are  not  to  act  without  the  shareholders'  consent,  and 
that  a  restriction  which  the  shareholders  have  themselves 
waived  is  to  be  supplemented  by  the  order  of  the  court.  It 
appears  to  me,  therefore,  that  not  in  respect  of  any  one  of 
the  several  species  of  relief  asked  by  this  bill  could  relief  be 
given  by  whomsoever  the  bill  is  filed, 

I  entirely  concur  in  the  views  expressed  by  the  Lords 
Justices,  that  as  far  as  regards  the  constitution  of  this  suit, 
even  if  the  allegations  formed  the  subject-matter  for  a  suit 
in  this  court,  the  proper  parties  are  not  plaintiffs.  I  entirely 
concur  in  the  views  expressed  by  them,  and  in  the  reasons 
assigned.  I  should  certainly  have  been  disposed  to  have 
assented  to  the  proposition  to  give  leave  to  amend  the  bill 
had  I  thought  that  by  amendment  of  the  bill  a  fair  case  for 
28J  the  intervention  of  this  court  could  *have  been  made. 
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but  being  perfectly  satiafied,  for  the  reasons  I  have  just 
mentioned,  that  the  allegations  of  the  bill,  apart  from  the 
parties  who  may  happen  to  be  plaintiffs,  are  not  such  as  this 
court  could  act  upon,  I  am  of  opinion  that  it  would  be  most 
idle  to  give  leave  to  amend. 

Solicitors:    Bischoffy    BompcLS   &   Bischoff ;   Valpy  & 
Chaplin. 

See  att/^,  p.  400  note. 


[Law  Reports,  1  Chancery  Division,  30.] 
C.A.,  Nov.  16,  1876. 

*Beri;sfobd  v.  Browning  0).  [30 

[1861     B.     808.] 
PatbMnlwp — Affrtem^  as  to  Share  of  deceaited  Partner — Joitit  and  Several  lAabUity, 

By  an  agreement  between  A.,  B.,  C.  and  D.,  four  partners  in  a  mercantile  business, 
after  redung,  amongst  other  thingrg,  that  all  tlio  partners  had  considerable  sums  of 
money  employed  in  the  business  as  floatinff  capital,  which  it  might  be  impracticable 
or  highly  detrimental  for  the  others  of  tliem  to  repay  or  advance  from  the  said 
business  immediately  after  the  retirement  or  decease  of  either  of  them,  it  was 
agreed  between  and  by  A.,  B.,  0  and  D.,  tliat  in  case  of  either  of  them  retiring 
from  the  copartnership  business,  or  departing  this  life  during  the  continuance 
thereof,  then  and  in  such  case  the  contmuing  or  surviving  partners  or  partner 
should  not  be  compelled  by  such  retiring  partner,  or  by  the  executors  or  administrators 
of  such  deceased  partner,  to  repay  to  him  or  them  his  or  their  share  in  the  said  co- 
partnership business  immediately,  but  die  clear  balance,  as  ascertained  from  the  last 
stock-taking,  due  to  such  retiring  or  deceased  partner,  together  with  any  additional 
capital  (if  any),  should  be  repaid  out  of  the  business  by  tne  continuing  or  surviving 
partners  by  instalments,  as  therein  mentioned,  until  the  whole  amount  should  b^ 
fully  paid  or  discharged,  unless  the  surviving  or  continuing  partners  should 
wish  to  pay  such  share  or  balance  at  an  earlier  period,  which  they  were  to  be  at 
liberty  to  do  : 

Held  (affirming  the  decision  of  the  Master  of  the  RoUs),  that  the  agreement  was 
merely  an  arrangement  as  to  the  mode  of  discharging  a  pre-existing  joint  and 
several  liability,  and  was  not  intended  to  alter  the  nature  of  the  liability,  which  re- 
mained joint  and  several. 

WUmer  v.  Currey  (')  considered. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the 
Rolls  C). 

*0n  the  20th  of  February,  1855,  an  agreement  was  en-  [31 
tered  into  between  James  Browning,  William  Browning, 
Henry  Browning  and  Francis  Browning,  who  were  carrying 
on  business  in  partnership  as  oil  merchants,  by  which  it 
was  agreed  that  they  should  continue  to  carry  on  the 
business  under  the  firm  of  James,  William,  &  Henry 
Browning  &  Co.,  and  that  the  profits  should  be  divided  be- 
tween them  in  the  following  shares,  namely :  four-twelfths 
to  James,  three-twelfths  to  William,  three- twelfths  to  Henry, 

Q)  Affirming  ante,  p.  494.  (»)  Law  Rep.,  20  Eq.,  564 ;  anU,  p.  494. 

(»)  2  De  G.  A  Sm.,  847. 
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and  two-twelfths  to  Francis.     And  after  reciting  that  all 
the  partners  had  considerable  sums  of  money  employed  in 
the  Dusiness  as  floating  capital  which  it  might  be  imprac- 
ticable or  highly  detrimental  for  the  others  of  them  to  re- 
pay or  advance  from  the  said  business  after  the  retirement 
or  decease  of  either  of  them,  it  was  agreed  between  the 
I)artners  as  follows:   *'That  in  case  of  either  of  them  re- 
tiring from  the  copartnership  business,  or  departing  this 
life  during  the  continuance  thereof,  then  and  in  such  caae 
the  continuing  or  surviving  partners  or  pamer  shall  not  be 
compellable  by  such  retiring  partner,  or  by  the  executors 
or  administrators  of  such  deceased  partner,  to  repay  to  him 
or  them  his  or  their  share  in  the  said  copartnership  business 
immediately,  but  the  clear  balance  as  ascertained  from  the 
last  stock-taking  due  to  such  retiring  or  deceased  partner, 
together  with  any  additional  capital  (if  any)f  shall  be  repaid 
out  of  the  business  by  the  continuing  or  surviving  partners 
in  manner  following  (that  is  to  say) :  the  sum  of  £2,000  and 
interest  at  £6  per  cent,  per  annum  on  the  whole  sum  which 
shall  be  found  due  shall  be  paid  at  the  end  of  one  year  from 
such  retirement  or  decease  as  aforesaid,  and  the  like  sum 
of  £2,000  shall  be  paid  at  the  end  of  each  next  succeeding 
year  with  interest  at  £5  per  cent,  as  aforesaid  on  the  balance 
of  the  capital,  until  the  whole  amount  shall  be  fully  paid 
and  discharged,  unless  the  surviving  or  continuing  partners 
should  wish  to  pay  such  share  or  balance  at  an  earlier  period, 
which  they  are  at  liberty  to  do.     Lastly,  it  is  understood 
and  agreed  that  upon  the  death  of  either  of  the  said  part- 
ners during  this  copartnership,  the  last  stock-taking  of  the 
said  firm  shall  be  conclusive  as  to  the  share  or  amount  of 
interest  of  the  deceased  partner  in  the  said  business,  and 
shall  be  the  sum  to  be  paid  to  his  executors,  in  the  propor- 
tions and  at  the.  times  before  mentioned,  as  in  the  case 
32]  *of  retirement  of  any  partner,  with  interest  thereon  from 
the  date  of  such  stock-taking  at  the  rate  of  £5  per  cent  per 
annum  in  lieu  of  profits  from  that  time,  and  without  any 
deduction  in  respect  of  bad  debts  (if  any)  to  accrue  between 
the  time  of  such  stock-taking  and  the  day  of  the  decease  of 
such  partners  so  dying  as  aforesaid :  provided  always,  and 
it  is  Hereby  expressly  agreed  and  declared,  that  in  case  at 
the  time  of  the  death  of  either  of  the  said  parties  to  these 
presents  the  stock  shall  not  have  been  taken  in  the  usual 
manner  at  the  end  of  the  month  of  June  or  during  the  fol- 
lowing July,  or  the  same  having  been  taken  shall  not  have 
been  duly  made  up  and  signed  by  the  said  parties  hereto, 
or  a  majority  of  them,  on  or  before  the  31st  day  of  Decern- 
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ber  following,  or  afterwards  by  all  of  them,  that  then,  in  the 
event  of  decease  of  either  of  the  said  partners  between  the 
31st  day  of  December  and  the  30th  day  of  June  following, 
the  stock  shall  be  taken  afresh,  and  the  executors  or  admin- 
istrators of  the  deceased  partner  shall  be  entitled  to  his 
share  of  the  profits  of  the  said  business  from  the  then  last 
proper  stock-taking,  such  share  to  be  duly  ascertained,  and 
the  amount  of  the  share  of  the  deceased  partner  shall  be 
paid  to  the  executors  of  the  deceased  partner  at  the  times 
and  in  the  proportions  before  mentioned  ;  but  in  the  event 
of  the  decease  of  either  of  the  said  partners  between  the 
30th  of  June  and  the  31st  day  of  Decem'ber  in  any  year,  the 
stock  having  been  previously  duly  taken  at  the  usual  time, 
but  not  carried  out  into  the  books  and  signed,  the  surviving 

Sartners  shall  be  allowed  thirty  days  from  the  day  of  the 
eceased  partner's  death  to  complete  the  stock-taking,  and 
the  executors  of  the  deceased  partner  shall  be  bound 
thereby,  and  in  default  of  the  surviving  partners  so  com- 
pleting such  stock-taking  so  taken,  but  not  carried  out  as 
aforesaid  within  the  said  space  of  thirty  days,  then  the  stock 
shall  be  taken  entirely  de  novo,  as  from  the  last  proper 
stock-taking  duly  entered  in  the  books  as  before  provided 
for,  and  the  executors  of  the  .deceased  partner  entitled  to 
his  share  of  the  profits  at  his  death,  ana  to  be  paid  as  be- 
fore provided  for. 

James  Browning  died  on  the  22d  of  April,  1861,  intestate. 
These  suits  were  instituted  ior  the  purpose  of  administering 
his  estate  and  taking  the  partnership  accounts.  A  decree 
was  made  in  both  suits,  and  under  an  inquiry  thereby 
directed  it  was  ^ascertained  that  the  sum  of  £64,784  [33 
15*.  Id,  was  due  from  William  Browning,  Henry  Browning, 
and  Francis  Browning,  in  respect  of  James  Browning's 
capital  in  the  said  business,  and  this  sum  was  payable  with 
interest  at  £6  per  cent,  by  instalments  of  £2,000,  payable  on 
the  22d  of  April  in  each  year.  By  the  order  made  on  fur- 
ther consideration,  it  was  ordered  that  William  Browning, 
Henry  Browning,  and  Francis  Browning,  or  the  survivors 
of  them,  should  pay  the  said  instalments  to  the  legal  per- 
sonal representative  of  the  intestate  within  one  calendar 
month  after  the  22d  of  April  in  each  year. 

Ht'ury  Browning  died  on  the  3d  of  November,  1871,  and 
William  Browning  on  the  9th  of  March,  1872. 

The  instalments  were  regularly  paid  down  to  and  in- 
clusive of  the  instalment  wliich  oecame  due  on  the  22d  of 
April,  1874.  On  the  3d  of  May,  1875,  Francis  Browning, 
being  unable  to  pay  his  debts,  instituted  proceedings  in 
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the  Bankruptcy  Court  for  liquidation  of  his  affairs  by 
arrangement. 

Under  these  circumstances  the  present  petition  was  pre- 
sented by  the  legal  personal  representative  of  James  Brown- 
ing, for  the  purpose  of  raising  the  question  whether  recourse 
could  be  had  to  the  estates  of  Henry  Browning  and  Wil- 
liam Browning  for  payment  of  the  instalments  due  and  to 
become  due ;  and  it  was  arranged  that  this  (]^uestion  should 
be  argued  and  decided  in  the  present  petition  without  the 
institution  of  anv  supplemental  suit. 

The  Master  of  the  Kolls  was  of  opinion  that  the  agree- 
ment did  not  alter  the  nature  of  the  liability  of  the  surviving 
partners,  which  was  several  as  well  as  joint,  but  only  the 
mode  of  discharging  it,  and  that  the  estates  of,  Henry  and 
William  Browning  were  liable  to  the  payment  of  the  instal- 
ments. From  this  decision  the  representatives  of  Henry 
and  William  Browning  appealed. 

Waller^  Q.C.,  and  Sunfingy  for  the  appellants:  We  ad- 
mit that  the  ordinary  liability  of  a  trading  firm  to  an  outside 
creditor  is  in  equity  several  as  well  as  joint,  but  this  is  not 
the  case  of  an  outside  creditor.  The  agreement  was  made 
for  the  purpose  of  regulating  the  rights  of  the  parties  inter 
se;  and  these  rights  must  be  governed  exclusively  by  that 
agreement,  which  only  creates  a  joint  liability  on  the  sur- 
34]  viving  partners.  If  the  *terms  of  the  agreement  are 
looked  at,  there  is  no  personal  liability  to  pay ;  the  only 
agreement  is  that  the  share  of  th^  deceased  shall  be  "repaid 
out  of  the  business."  The  true  construction  of  the  agree- 
ment is,  that  surviving  or  continuing  partners  for  the  time 
being  should  alone  be  liable  to  pay  the  instalments  out  of 
the  partnership  assets.  Partners  are  perfectly  competent 
to  enter  into  such  an  agreement,  and  it  will  be  construed  by 
courts  of  equity;  as  at  law,  as  raising  a  joint  obligation  only : 
Lindley  on  Partnership  (') ;  Sumner  v.  PoweU{*);  Clarke 
V.  Bickers  (*) ;  Wilmer  v.  Gurrey  Q.  The  last-mentioned 
case  is  so  similar  to  this,  that  the  Master  of  the  Bolls,  in 
deciding  against  us,  virtually  overruled  it. 

Chitty^  Q.C.,  and  Ingle  Joyce,  for  the  petitioners;  and 
Marten^  Q.C.,  and  Orosvenor  Woods^  for  parties  in  the 
same  interest,  were  not  called  on. 

Horton  Smithy  for  Francis  Browning. 

/.  R,  Oriffithy  for  other  parties. 

James,  L.J.:  I  am  of  opinion  that  the  decision  of  the 
Master  of  the  Rolls  W£is  quite  right.     We  must  look  at  the 

(')  8(1  ed.,  p.  882.  (*)  14  Sim.,  689. 

C)  2  Mer.,  30.  (<)  2  De  G.  A  Sra.,  347. 
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sabstance  of  the  contract  in  considering  the  construction  of 
the  instrument.  The  effect  of  it  is,  as  the  Master  of  the 
Rolls  said,  a  contract  between  three  partners  and  the  execu- 
tors of  the  fourth  for  the  purchase  of  his  share  of  the 
assets,  they  taking  the  goods  in  their  character  of  partners. 
Although  the  price  was  to  be  ascertained  in  a  particular  ^ 
way,  the  case  is  plainly  witliin  the  rule  that  the  liability  of  * 
partners  for  property  acquired  by  them  as  partners  is  in 
equity  joint  and  several.  That  is  the  usual  form  of  express- 
ing the  rule ;  but  it  would  be  more  accurate  to  say  that,  so 
far  as  regards  partners,  where  there  is  in  equity  no  survi- 
vorship of  property,  there  is  in  equity  no  survivorship  of 
liabilitj.  Now  if  the  executors  of  the  deceased  partner 
had  adopted  the  same  mode  of  ascertaining  the  value  of 
the  share  of  the  deceased  partner  as  that  stipulated  for 
in  the  *agreement — if  they  had  said,  We  will  take  [35 
the  share  according  to  the  last  stock-taking— beyond  all 
doubt  the  ordinary  rule  of  equity  would  have  applied.  In 
my  opinion  it  makes  no  difference  that  it  was  arranged  be- 
tween the  partners  while  they  were  all  alive  that,  in  case  of 
the  death  of  any,  the  executors  should  act  in  that  way.  I 
am  of  opinion  that  that  is  really  the  meaning  of  the  arrange- 
ment, and  that  the  language  of  the  contract,  so  far  from 
being  inconsistent  with  that  intention,  is  in  favor  of  it. 

It  IS  said  in  the  agreement  that  the  share  shall  be  paid 
**outof  the  business"  by  the  surviving  partners,  which 
means  that  it  is  to  be  paid  by  them  as  partners ;  that  is  the 
only  reasonable  interpretation  of  the  words ;  it  is  not  to  be 
paid  by  the  partners  eciually,  but  they  are  to  be  liable  for  it 
as  for  any  other  business  debt.  If  the  partnership  went 
on,  and  the  debt  was  properly  entered  on  the  books,  it 
would  be  entered  as  a  debt  from  the  firm  to  the  estate  of 
the  deceased  partner.  I  am,  therefore,  of  opinion  that  the 
Master  of  the  KoUs  came  to  a  right  conclusion. 

The  case  of  Sumner  v.  Powell  {')  has  no  bearing  on  this 
case ;  and  with  respect  to  Wilmer  v.  CurreyC) — which  pro- 
ceeded upon  a  dissolution  of  partnership,  and  a  deed  which 
imported  a  liability  which  the  Vice-Chaitfeellor  considered 
an  entirely  new  liability — whether  the  Master  of  the  Rolls 
was  right  or  not  in  thinking  it  was  wrongly  decided,  as  to 
which  It  is  not  necessary  to  give  an  opinion,  it  was  a  decis- 
ion not  applicable  to  a  case  Tike  the  present,  in  which  the 
assets  where  handed  over  to  the  surviving  partners. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  At  law  and 
in  equity  the  death  of  one  of  several  partners  puts  an  end 

(')  2  Mer.,  80.  (»)  2  De  G.  A  Sm.,  847. 
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to  the  partnership,  and  in  some  cases  the  executors  of  the 
deceased  partner  are  entitled  to  his  share  of  the  assets ;  they 
may  have  the  assets  sold,  and  the  share  realized  at  once. 
By  the  agreement  in  the  present  case  it  was  stipulated,  "by  a 
clause  which,  if  the  deed  liad  been  togically  arranged,  ought 
to  have  come  first,  that  upon  the  death  of  either  of  the  part- 
ners ''the  last  stock-taking  of  the  firm  shall  be  conclusive  as 
to  the  share  or  amount  of  interest  of  the  deceased  partner  in 
36]  the  said  *business,  and  shall  be  the  sum  to  be  paid  to 
his  executors  in  the  proportions  and  at  the  times  before  men- 
tioned"— that  is  as  tne  classes  are  arranged  ;  more  logically, 
it  should  have  been  '*  after  mentioned."  Putting  this  clause 
first,  the  agreement  then  says  that  if  one  partner  retires  or 
dies,  the  continuing  or  surviving  partners  shall  repay  the 
share  as  a  debt  ascertained  from  the  last  stock-taking  by 
instalments.  I  think  the  Master  of  the  Rolls  was  right  in 
saying  that  Jhis  other  clause  does  nothing  more  than  post- 
pone the  payment  of  the  debt.  It  was  to  be  paid  by  instal- 
ments instead  of  at  once.  That  this  was  the  intention  of  the 
parties  is,  I  think,  confirmed  by  the  fact  that  the  clause 
applies*  to  retiring  partners  in  the  same  way  as  deceased 
partners.  It  says,  '^In  case  of  either  of  them  retiring  from 
the  copartnership  business,  or  departing  this  life  during  the 
continuance  thereof,  then  and  in  such  case  the  continuing  or 
surviving  partners  or  partner  shall  not  be  compelled  by 
such  retiring  partner,  or  by  the  executors  or  administrators 
of  such  deceased  partner,  to  repay  to  him  or  them  his  or 
their  share  in  the  said  copartnersnip  business  immediately." 
It  is  clear  that  in  this  clause  at  least  the  words  "  continuing 
partner"  refer  to  the  case  of  a  retiring  partner,  and  "sur- 
viving partner"  to  the  case  of  a  partner  who  dies  ;  and  then 
it  goes  on  :  "But  the  clear  balance,  as  ascertained  from  the 
last  stock-taking,  due  to  such  retiring  or  deceased  partner, 
together  with  any  additional  capital  (if  any),  shall  be  repaid 
out  of  the  business  by  the  continuing  or  surviving  pai-tners 
in  manner  following,"  &c.  I  thiuK  that  here  the  words 
"continuing"  and  "surviving"  must  have  the  same  mean- 
ing as  before,  namely,  that  continuing  applies  to  the  case  of 
a  retii-ing  partner,  and  surviving  to  the  case  of  a  partner 
who  dies.  That  being  so,  all  the  surviving  partners  were 
liable  at  law  for  this  debt.  No  doubt,  if  one  of  these  survi- 
vors died,  his  executors  could  not  at  law  be  sued  jointly 
with  the  then  surviving  partners.  But  that  is  only  because 
the  executors  of  a  deceased  partner  never  could  be  sued  at 
law.  But  in  equity  they  would  be  liable.  Now,  suppos- 
ing one  partner  were  to  die,  and  then  one  to  retire,  he  could 
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not  by  BO  retiring  avoid  his  liability  at  law  to  the  executors 
of  the  partner  who  had  died.  If  this  be  so,  I  can  see  no 
difference  in  equity  between  the  case  of  a  retiring  partner 
and  one  dying ;  and  if  one  partner  retiring  does  *not  [37 
cease  to  be  liable  at  law,  I  think  it  clear  that  if  one  dies  his 
estate  cannot  escape  from  liability — ^in  other  words,  the 
liability  is  several  as  well  as  joint. 

Bagqallay,  J. a.:  It  appears  to  me  that  the  authorities 
cited  by  the  counsel  for  the  appellant  only  establish  the 
proposition  that,  where  a  liability  arises  from  the  instrument 
only,  the  extent  of  the  obligation  must*  be  measured  by  the 
terms  of  the  instrument  only ;  and  Wilmer  v;  Curreyi^)  is 
not  inconsistent  with  this  view.  Whether  the  Master  of  the 
Rolls  was  right  or  not  in  his  explanation  of  the  case,  it  ap- 
pears to  me  that  it  does  not  vary  the  principle  laid  down  in 
the  other  cases.  The  Vice-Chancellor  there  saysC):  "The 
object  of  the  suit  is  to  enforce,  not  that  different  liability 
which  would  have  existed  independently  of  the  deed,  but 
the  particular  liability  created  by  the  deed,  which  would 
not  have  existed  but  for  the  deed."  That  is  very  different 
from  the  present  case.  In  the  present  case  there  is  no  cove- 
nant, but  a  written  agreement ;  although  I  do  not  mean  to 
say  that  a  different  interpretation  ought  to  be  put  upon  a 
covenant  and  an  agreement.  Apart  from  the  agreement, 
there  was  a  joint  and  several  liability  on  the  surviving  part- 
ners to  pay  to  the  executors  of  a  deceased  partner  the  value 
of  his  share  of  the  assets,  they  taking  all  the  assets  of  the 
partnership,  and  that  obligation  was  that  the  value  should 
be  paid  at  once.  As  I  read  this  agreement,  it  was  only 
to  allow  the  other  partners  to  extend  the  payments  over 
several  years  instead  of  paying  the  whole  immediately, 
which  might  have  been  highly  detrimental  to  the  business. 
Great  rebance  was  placed  by  the  appellants  on  the  words 
*' continuing  or  surviving  partners,"  which  it  was  contended 
meant  continuing  or  surviving  from  time  to  time  when  the 
instalments  were  payable.  I  think  it  is  clear  that  the 
words  refer  to  the  time  of  retirement  or  death,  so  as  to 
mean  in  the  case  of  retirement  the  retiring  partners,  in  the 
case  of  death  the  surviving  partners. 

Then  it  is  said  that  the  words  ''  out  of  the  business  "  mean 
that  the  executors  are  to  look  only  to  the  assets  of  the  busi- 
ness. Such  *a  contention  seems  very  improbable  having  [38 
regard  to  the  smallness  of  the  amount  of  each  instalment, 
and  still  more  if  we  bear  in  mind  that  the  partnership  was 
determinable  at  will.     I  think  the  clear  object  and  meaning 

0)  2  Do  G.  4k  Sm.,  847.  («)  2  De  0.  &  Sm.,  862. 
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of  the  agreement  is,  that  in  consideration  of  the  execators 
leaving  the  whole  share  of  the  assets  in  the  business,  the 
value  was  to  be  paid  by  the  partners  by  instalments  instead 
of  in  one  sum.  And  when  we  consider  the  fact  that  the 
shares  of  the  partners  were  unequal,  this  view  of  the  con- 
struction is  confirmed.  The  appeal  must  be  dismissed 
with  costs. 

Solicitors  for  appellants :    Walker  &  Batbiscombe, 
Solicitors  for  respondents:  R,  Smith;  Austin^  De  Oex& 
Harding, 


[Law  Reports,  1  Chancery  Division,  62.] 
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Partition  Act,  1868 — Decree  in  County  Court — Sale  before  further  OonHderaiioitj 
noimthstandinff  Inquiry  tut  to  one  of  (he  Parties  interested. 

By  a  decree  for  administration  in  a  County  Court  a  sale  of  real  estate  devised  to 
A.  and  six  other  persons  parties  to  the  suit' was  ordered,  and  an  inquiry  was  directed 
before  the  Registrar  of  the  court  as  to  A.,  who  had  not  been  heard  of  for  many 
years.  On  an  affidavit  being  produced  to  the  Registrar  showing  that  A.  had  not 
been  heard  of  for  seventeen  years,  tlie  sale  was  eifected  without  any  cei'tificate  as 
to  the  result  of  the  inquiry  being  made.  The  sale  produced  more  than  £500,  and 
the  cause  was  transferred  to  the  Court  of  Chancery. 

On  motion  by  the  purchaser  to  bo  discharged  and  to  have  his  cost^  paid,  on  the 
ground  that  the  sale  was  invalid  as  having  been  made  before  a  certificate  in  answer 
to  the  inquiries  had  been  made  : 

Held,  that  A.  must  be  presumed  to  be  dead  without  issue ;  and  that,  as  all  parties 
interested  were  in  fact  before  the  court  at  the  hearing,  and  were  willing  to  convey, 
and  a  good  title  could  be  made  independently  of  the  Partition  Act,  1868,  the  pur- 
chaser was  bound  to  accept  sych  a  title,  and  could  not  rely  upon  the  technical  infor- 
mality in  the  decree. 

This  was  a  suit  instituted  by  an  equitable  plaint  in  the 
County  Court  of  Lincolnshire,  and  transferred  into  the  High 
Court  of  Chancery  on  the  ground  that  the  subject-matter  of 
the  suit  was  above  the  County  Court  limit. 

William  Wood,  by  his  will,  dated  the  14th  of  January, 
1844,  gave  and  devised  to  his  wife,  Elizabeth  Wood,  all  his 
real  and  personal  estate  and  effects,  whatsoever  and  where- 
soever the  same  might  be,  for  and  during  the  term  of  her 
natural  life,  and  after  her  death  he  gave  and  devised  the 
same  unto  and  equally  amongst  his  children,  whom  he 
named  and  who  were  seven  in  number,  their  heirs  and  as- 
signs, forever,  as  tenants  in  common. 

William  Wood  died  on  the  16th  of  March,  1845,  and  his 
wife  died  in  1863. 

Of  the  seven  children,  three  sons  emigrated  to  America 
more  than  twenty  years  ^o,  and  settled  at  Burlington  Flats, 
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Oswego  county,  New  York,  where  two  of  them,  who  were 
plaintiflEs  in  the  plaint,  continued  to  reside.  Samuel  Wood, 
the  other  of  the  three,  *left  Burlington  Flats  about  [53 
seventeen  years  ago  for  California,  and  had  never  been 
heard  of  since,  though  inquiries  had  been  made  respecting 
him ;  and  from  his  previous  habits  it  was  believed  by  the 
family  that  he  would  not  have  remained  long  without  com- 
municating with  them  if  he  had  been  alive. 

The  plaint  was  for  the  administration  of  the  testator's 
estate,  and  sought,  besides  taking  certain  accounts,  to  have 
his  real  estate  sold,  and  the  proceeds  divided  amongst  the 
children.     It  also  prayed  for  a  partition. 

All  the  six  remaining  children  were  either  plaintiflEs  or 
defendants  to  the  suit,  and  a  majority  of  them  desired  to 
have  the  real  estate  sold. 

On  the  7th  of  November,  1874,  an  order  was  made  on  the 
hearing -of  the  plaint,  and  in  the  presence  of  all  the  six 
children,  to  the  following  eflfect : 

i'l.  That  the  property  shall  be  sold  by  and  under  the 
direction  of  the  court. 

"2.  That  the  proceeds  of  the  sale,  after  providing  for  the 
costs  of  all-  parties  incidental  to  this  suit,  shall  be  divided 
amongst  the  parties  entitled. 

''3.  That  it  be  referred  to  the  Registrar  that  proper  in- 
quiries may  be  directed  with  reference  to  Samuel  Wood." 

The  matter  then  went  before  the  Registrar,  and  an  aflft- 
davit  of  one  of  the  testators  sons  was  brought  in,  which 
proved  the  above-mentioned  facts  as  to  the  disappearance 
of  Samuel  Wood,  and-thereupon  the  real  estate  of  the  testa- 
tor, which  consisted  of  certain  house  property  subject  to  a 
mortgage  term  of  1,000  years,  was  sold  by  the  direction  of 
the  Registrar  without  any  certificate  being  made  or  the 
cause  being  brought  into  court  for  further  consideration. 
The  sale  produced  more  than  £500,  and  the  cause  was  in 
consequence  transferred  to  the  Court  of  Chancery. 

The  purchaser  took  out  a  summons  in  Chambers  to  annul 
the  sale,  on  the  ground  that  it  was  invalid,  as  having  been 
made  under  the  Partition  Act,  1868,  under  a  decree  which 
left  it  to  the  Registrar  to  find  whether  all  the  parties  inter- 
ested in  the  estate  were  before  the  court,  and  before  any 
certificate  as  to  the  result  of  the  inquiries. 

*The  summons  was  refused  in  Chambers,  and  the  [54 
purchaser  now  moved  to  discharge  the  order  refusing  it. 

IligginSy  Q.C.,  and  Metholdy  for  the  purchaser:  Peters 
V.  Bacon  ('),  so  far  as  it  supported  the  view  that  a  sale  might 

(')  Law  Rep.,  8  Eq.,  126. 


646  CHANCERY  DIVISION.  [L  B. 

ms  Rawlinson  v.  MUler.  V.C.M. 

be  made  under  the  Partition  Act  before  further  consideration 
when  all  the  parties  interested  were  not  before  the  court  at 
the  hearing,  has  been  overruled  by  later  decisions  ;  and  it  is 
now  settled  by  Powell  v.  PoxeU  (*)  tiiat  the  effect  of  the  9th 
section  of  the  Partition  Act  is,  that,  whenever  in  a  partition 
suit  inquiries  are  directed  by  the  decree  as  to  the  parties 
interested,  the  result  of  the  inquiries  must  be  certified  before 
the  sale  is  made.  This  view  was  followed  in  the  case  of 
Mildmay  v.  Quicke  (*).  Moreover,  a  title  cannot  be  made 
by  the  mortgagee,  who  has  only  a  chattel  interest  in  the 
property. 

Glasse^  Q.C.,  and  Cozens-Hardy^  for  the  plaintiffs  in  the 
suit :  The  facts  proved  by  the  affidavits  showed  conclusively 
that  there  was  a  legal  presumption  that  Samuel  Wood  was 
dead  when  the  suit  was  instituted.  There  was  also  a  pre- 
sumption that  he  was  dead  without  leaving  issue:  Doe  v. 
Ori^n  (■) ;  Doe  v.  Wolley  {*).  Therefore  every  person  inter- 
e^d  was  before  the  court  at  the  time  the  decree  for  a  sale 
was  "made;  and  there  was  nothing  to  prevent  an  absolute 
decree  for  a  sale  being  made  at  the  hearing. 

[They  also  relied  upon  the  conditions  of  sale  as  preclud- 
ing the  purchaser  from  taking  the  objection.] 

Biggins^  in  reply. 

Malins,  V.C:  This  is  an  objection  to  a  title  of  a  most 
technical  nature,  and  one  unworthy  of  the  occupation  of  the 
time  of  this  or  any  other  court. 

[His  Lordship  then  stated  the  effect  of  the  will,  and  con- 
tinued:] 

There  were  seven  children.  One  of  them  went  to  America 
55]  *nineteen  years  ago,  and  has  not  been  heard  of  for 
seventeen  years.  There  is  therefore  a  presumption  that  he 
died  without  issue,  no  one  having  claimed  to  be  his  child. 
The  consequence  is  that  his  real  estate  vested  in  his  eldest 
brother  as  heir-at-law. 

In  that  state  of  things,  nothing  would  be  more  easy  than 
to  sell  the  real  estate  under  a  simple  condition,  providing 
that  the  vendors  should  not  be  put  to  prove  strictly  the 
death  of  Samuel  Wood  without*  issue. 

To  resort  to  the  court  for  a  sale  of  the  real  estate  was 
quite  unnecessary.  However,  the  suit  was  instituted,  and 
a  decree  made,  which,  it  is  true,  was  not  in  proper  form. 
But  the  decree  having  been  made,  an  affidavit  was  brought 
in  showing  that  Samuel  Wood  had  not  been  heard  of  for 
seventeen  years,  and  that  his  habits  were  such  that  he  would 

(»)  Law  Rep.,  10  Ch.,  130.  (»)  15  Ea«t,  293. 

O  Law  Rep..  20  Eq.,  637.  {*)  8  B.  «t  C,  22. 
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liave  communicated  with  his  friends  if  he  had  been  living. 
This  was  quite  sufficient  to  allow  the  presumption  that  he 
was  dead ;  and  the  decree  was  in  fact  made  in  the  presence 
of  all  interested  parties. 

Although  I  am  sorry  to  find  that  a  good  deal  of  techni- 
cality has  been  introduced  into  the  construction  of  the  Par- 
tition Act,  and  I  think  it  desirable  to  get  rid  of  technicalities 
as  far  as  may  be,  I  cannot  think  it  possible  that  such  an 
objection  as  this  can  be  sustained  when  all  parties  interested 
are  really  before  the  court,  and  a  perfectly  good  title  can  be 
made  independently  of  the  act. 

A  very  similar  point  arose  in  Cavendish  v.  Cavendish  (*), 
in  which  my  decision  was  affirmed  on  appeal,  and  it  was 
held  that,  though  it  appeared  that  a  title  could  not  be  made 
strictly  in  accordance  with  the  decree,  vet  inasmuch  as  a 
good  title  could  in  fact  be  made,  it  would  be  enforced  against 
the  purchaser.  In  that  case  there  was  some  difference  be- 
tween the  title  stated  and  that  actually  proved ;  but  I  had 
all  the  parties  before  me  who  could  set  that  right ;  and  in  the 
Court  of  Appeal  a  slight  alteration  was  made  in  the  mode  of 
dealing  witli  the  purchase-money,  which  took  away'every 
appearance  of  difficulty. 

It  was  argued  that  the  result  of  the  inquiry  ought  to  have 
been  certified  before  the  sale  was  made.  JBut  I  have  had 
many  partition  suits  in  which  there  has  been  no  preliminary 
order  before  the  sale  was  directed.  If,  for  instance,  I  had 
four  persons  all  interested  *in  fee  simple,  and  all  before  [56 
the  court,  I  should  not  have  made  any  inquiry.  It  would 
be  a  ridiculous  thing  to  direct  an  inquiry  when  all  parties 
interested  are  actually  before  the  court ;  and  in  this  case  it 
is  now  shown  that  the  decree  for  the  sale  was  made  in  the 
presence  of  all  parties  interested  ;  and  if  there  is  any  tech- 
nical error  in  the  decree,  it  does  not  affect  the  purchaser  if 
lie  can  get  a  good  title  to  the  property  purchased  by  him. 
What  he  is  entitled  to  is  to  have  a  good  title,  and  the  court 
can  unquestionably  give,  him  a  good  title  by  giving  him  a 
conveyance  by  all  the  parties  interested. 

Then  it  is  said  that  he  cannot  have  a  title  through  the 
mortgagee,  because  the  mortgage  is  only  for  a  term  of  years. 
It  is  quite  true  that  a  purchaser  cannot  be  forced  to  take  a 
chattel  interest  in  any  property,  however  long  the  term, 
when  he  has  contracted  to  buy  the  fee.  But  here  the  entire 
reversion  may  be  conveyed.  However,  it  is  not  necessary 
to  go  into  this  matter.     It  is  sufficient  to  say  that  the  decree 

(»)  Law  Rep.,  10  Ch.,  319. 
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was  made  in  the  presence  of  all  parties  interested,  and  gives 
a  perfectly  good  title. 

Solicitors :  Sharpe^  Parkers  &  Co.;  Hicks  <fc  San. 


As  to  presumption,  that  penon  not 
lieard  from  is  dead,  see  1  Eng.  Rep., 
467  note  ;  18  Eng.  Uep.,  676  note. 

Where  one  has  been  absent  and  un- 
heard of  for  seven  years,  the  presump- 
tion arises  that  he  is  then  dead,  but 
not  that  he  died  at  any  particular  time 
theretofore.  To  raise  the  latter  pre- 
sumption, special  facts  and  circum- 
stances should  be  shown,  reasonably 
conducing  to  that  end.  The  evidence 
need  not  be  direct  nor  positive  ;  but  it 
should  be  of  such  a  character  as  to 
make  it  more  probable  that  he  died  at 
a  particular  time,  than  that  he  sur- 
vived. When  one  is  known  to  be  alive 
at  a  certain  time,  there  is  a  presumption 
of  the  continuance  of  his  life  after 
that  period  which  must  be  overcome 
.  by  some  sort  of  proof.  Where  one 
studious  in  habits,  attentive  to  busi- 
ness, with  a  fixed  and  permanent  resi- 
dence and  pleasant  domestic  relations, 
8ud4enly  disappears,  these  facts  may 
warrant  a  jury  in  finding  his  death  at 
the  time.  In  a  suit  brought  about  the 
year  1871  on  a  policy  of  life  insurance, 
wherein  the  company  put  in  issue  the 
death  of  the  assured,  and  set  up  the 
forfeiture  of  his  policy  by  failure  to 
pay  a  premium  note  which  had  ma- 
tured June  8,  1861,  it  appeared  in  evi- 
dence that  the  assured  was  unmarried, 
and  without  a  fixed  place  of  abode ; 
that  he  disappeared  about  March  1, 
1861,  from -his  boarding  place  at  New 
York,  with  the  declared  intention  of 
going  to  Brooklyn,  and  did  not  return  ; 
that  he  left  behind  clothes  and  a  valise 
of  no  great  value ;  that  prior  to  his 
disappearance  he  had  been  in  the  habit 
of  writing  to  his  friends  and  relatives, 
but  was  not  heard  of  afterwards  ;  that 
he  had  lived  for  years  in  different  states 
of  the  south,  and  had  announccid  his 
intention  of  going  thither  to  take  up 
arms  in  her  defence,  and  had  expressed 
on  the  other  hand  no  design  of  making 
his  residence  in  New  York.  Held,  that 
under  such  state  of  facts,  although  the 
assured  had  l>een  unheard  of  for  more 
than  seven  years,  the  proof  was  insuf- 
ficient to  raise  a  presumption  of  the 
death  of  the  assured  prior  to  the  ma- 


turity of  the  note,  and  the  company 
could  not  be  held  :  Hancock  v.  Ameri- 
can, etc.,  62  Missouri,  26. 

Where,  when  last  heard  from,  one 
was  in  contact  with  some  specific  peril, 
this  circumstance  may  raise  a  presump- 
tion of  death  without  regard  to  the 
duration  of  the  absence.  But  other 
circumstances  may  create  the  same 
presumption,  as  where  the  circum- 
stances of  the  disappearance  are  more 
consistent  with  the  theory  of  death 
than  that  of  a  continuance  of  life,  when 
considered  with  reference  to  those  in- 
fluences and  motives  which  ordinarily 
govern  men  ;  in  either  of  which  cases 
the  jury  may  infer  death  at  any  time, 
within  the  seven  years,  such  as  may 
seem  to  them  most  probable. 

In  a  suit  on  a  life  insurance  policy, 
it  appeared  that  the  assured,  who  was 
an  unmarried  man  of  about  forty  years 
of  age,  took  passage  at  Chicago  for 
Detroit  on  a  lake  steamer  bound  for 
Buffalo  ;  that  on  the  voyage  he  seemed 
to  be  sick  and  despondent ;  that  while 
the  vessel  was  in  Lake  Huron  he  was 
seen  in  the  evening  on  the  guard,  and 
leaning  out  through  a  "shutter*'  in 
the  bulwark  of  the  boat,  wliich  opened 
upon  the  water ;  that  on  Unding  at 
Detroit  ineffectual  search  was  made 
for  him,  but  in  his  stateroom  were 
found  his  coat,  hat  and  valise  ;  that 
some  five  or  ten  minutes  after  landing 
at  Detroit  the  master  went  on  shore  and 
stood  at  the  gangway,  but  did  not  see 
the  assured  go  ashore  nor  hear  any- 
thing of  him ;  the  boat  had  landed  at 
way  stations,  but  the  master  was  on 
deck  during  the  whole  of  the  time  but 
did  not  see  the  assured  get  off,  and 
testified  he  could  not  have  gone  ashore 
there  without  having  l>een  seen  by 
him.  Held,  that  the  testimony  was 
amply  sufiicient  to  show  that  he  was 
brought  in  contact  with  a  specific  peril, 
and  to  raise  the  presumption  of  his 
death  by  drowning ;  and  that  such 
state  of  facts  also  raised  the  presump- 
tion that  his  death  was  the  result  of 
accident :  Lancaster  v.  Washington 
Life  Ins.  Co..  62  Missouri.  121. 

Where  two  persons  perish  in  the  same 
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event  there  are  no  presnmptions  of  law  another,  though  both  perished  in  the 

as  to  survivorship,  unless  prescribed  same  event,  and  the  case  admits  of  no 

by  positive  enactment.     The  presump-  presumptions  of  law,  the  burthen  of 

lions  of  law  as  to  survivorship  pre-  proof  is  on  the  plaintiff   to  establish 

scribed  by  the  Civil  Code  of  Louisiana,  the  fact  of  survivorship.     If  it  appear 

where  two  persons  perish  in  the  same  that  both  persons  perished  at  the  same 

event,  only  apply  in  the  absence  of  cir-  instant,  or  if  it  shall  be  impossible  to 

cumstances  of  the  fact,  and  where  the  declare  from  the  evidence  which  per- 

persons  are  respectively  entitled  to  in-  ished  first,  the  plaintiff  must  fail.    But 

nerit  from  one  another.  the  fact  of  such  survivorship  does  not 

Where  a  male  sixty-eight  years  of  require  any  higher  degree  of  proof 
age,  and  a  female  forty-four  years  of  than  other  facts  in  a  civU  case  :  Robin- 
age,  respectively  entitled  to  inherit  son  v,  Qallier,  2  Wood's  U.  S.  Cir.  Ct. 
from  one  another,  perish  in  the  same  Rep.,  178. 

event,  the  presumption  raised  by  article  The  law  presumes,  it  seems,  in  the 

039  of  the  Civil  Code  of  Louisiana,  in  absence  of  any  evidence,  that  every  mar- 

the  absence  of  circumstances  of  the  ried  person  has  issue,  though  in  some 

fact,  is,  that  the  male  perished  first.  cases 'after  a  married  woman  has  ar- 

Where  the  title  of  the  plaintiff  who  rived  at  a  considerable  age  withouthav- 

seeks    to    disturb    the    possession    of  ing  children  the  contrary  rule  obtains : 

others   depends  on  the  fact  that  the  13  Eng.  Rep. ,  677  note, 
person  under  whom  he  claims  survived 


[Law  Reports,  1  Chancery  Division,  61.] 
V.O.B.,  Nov.  4,  5,  13,  1876. 

*WiiiTFiELD  V.  Langdale.  [61 

[1873    W.     18.] 
Will — Falsa  Demonstratio — Acreage  "  more  or  less" — Parcel — Occupatioji. 

Testatrix,  in  exercise  of  a  power  in  a  marriage  settlement,  by  will,  dated  in  1846, 
devised,  "All  that  and  those  messuage  or  tenement,  houses,  buildings,  farm  and 
lands,  called  U.  .  .  .  situate  in  the  parish  of  L.,  containing  by  estimation  eighty 
acres  more  or  less  .  .  .  now  in  the  occupation  of  J.  C.  or  his  assigns,"  to  the  use  of 
the  same  J.  C,  his  heirs  and  assigns. 

At  the  date  of  the  will,  a  farm  called  H.  was  in  the  occupation  of  J.  C.  It  con- 
tained nearly  176  acres,  of  which  about  eighty-nine  were  freehold  in  the  parish  of 
L.,  about  sixt^'-six  were  copyhold  in  the  parish  of  L.,  and  the  remainder  were  copy- 
hold in  an  adjoining  parish  ; 

Hddy  that  not  only  the  eighty-nine  acres  of  freehold  in  the  pariah  of  L.,  but  the 
whole  of  H.  farm,  passed  by  the  devise. 

Testatrix  also  devised  "  All  that  messuage  or  tenement,  barn  and  lands  thereunto 
belon^ns,  situate  in  the  parish  of  B.  .  .  ."  called  by  the  name  of  "  Claggetts  and 
Sieveianaa,"  to  the  use  of  J.  W.,  his  heirs  and  assigns. 

This  description  was  identical  in  t-erms  with  a  description  in  a  schedule  to  the 
settlement;  and  it  was  follow€>d  in  the  same  schedule  by  descriptions  of  six  other 
pieces  of  land.  At  the  date  of  the  will,  and  for  many  years  before  and  after,  all 
seven  pieces  of  land  were  in  one  occupation,  and  known  ad  "  Claygate  Farm :" 

//c/tf,  that  all  seven  parcels  passed  by  the  devise. 

Ttjstatrix  also  devised  '*  All  that  capital  messuage  .  .  .  and  farm  house,  with  the 
barns,  buildings  .  .  .  gardens,  orchards,  lands  .  .  .  woods,  wood-grounds  and  ap- 
purtenances .  .  .  commonly  called  T.  .  .  .  situat-e  in  the  parish  of  E.  G.,  in  the 
(KX'upation  of  A.  B.,  his  ossij^ns  or  under- t4.'nants,"  to  the  use  of  the  wuue  A.  B.,  his 
heirs  and  assigns. 

At  the  date  of  the  will  T.  farm  was  situate  in  two  pnrisiies,  E.  G.  and  W.     The 

15  Eng.  Rep.  82 
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farm  hoose  of  T.  was  in  W.  Parish,  and  part  of  the  farm  buildings  was  in  the  [>arish 
of  E.  6.  All  were  then  in  the  occupation  of  A.  B.,  except  some  woods  which 
were  kept  in  hand  by  the  landlord,  and  never  were  in  the  occupation  of  A.  B.: 

Held,  that  the  farm  house,  buildings,  and  all  the  lands  of  T.  farm  (except  the 
woodlands,  which  fell  into  the  residue),  passed  by  the  devise. 

Adjourned  summons.  By  the  marriage  settlement, 
62]  dated  the  27th  of  May,  1844,  of  *Thomas  Haire  and 
Mary  Ann  Hick,  all  and  singular  the  freehold  heredita- 
ments comprised  in  the  1st  schedule,  and  all  other  the  free- 
hold hereditaments  (if  any)  over  which  Mary  Ann  Hick 
had  any  power  of  appointment,  were  appointed  and  granted 
— ^and  all  and  singular  the  freehold  hereditaments  comprised 
in  the  second  schedule,  and  all  other  the  freehold  heredita- 
ments (if  any)  of  which  Mary  Ann  Hick  was  seised  or  pos- 
sessed, were  granted  and  released — and  all  and  singular  tlie 
copyhold  hereditaments  comprised  in  the  said  2d  schedule, 
and  all  other  the  copyhold  hereditaments  (if  any)  of  or  to 
which  Mary  Ann  Hick  was  seised  or  entitled,  were  cove- 
nanted to  be  surrendered — to  the  use  of  trustees  and  their 
heirs  upon  the  trusts  of  the  settlement. 

Amongst  the  trusts  of  the  settlement  was  a  trust  in  the 
events,  which  happened,  of  Mary  Ann  Hick  dying  in  the 
lifetime  of  Thomas  Haire,  and  of  there  not  being  any  issue 
of  the  marriage,  to  convey  the  trust  property,  subject  to 
the  life  interest  of  Thbmas  Haire,  in  trust  for  such  person 
or  persons  for  such  estates  and  interests  as  Mary  Ann  Hick 
should,  notwithstanding  coverttire,  by  her  will  have  given 
or  devised  the  same ;  and  in  default  of  any  such  gift  or  de- 
vise, upon  trust  for  Mary  Ann  Hick,  her  heirs  and  assigns. 

The  1st  schedule  to  the  indenture  contained  descriptions 
of  lands  not  affecting  the  questions  now  argued. 

The  2d  schedule  was  as  follows:  ''All  that  capital  mes- 
suage or  tenement  and  farm  house,  and  all  those  arable 
lands,  tenements,  meadows,  feedings,  pastures,  woods, 
wood  grounds  and  hereditaments  w'hatsoever,  commonly 
called  or  known  by  the  name  or  names  of  Tickeridge  and 
Shelves,  or  by  whatsoever  other  name  or  names  the  same  or 
either  of  them  are  or  have  been  called  or  known,  situat^i  in 
the  several  parishes  of  East  Grinstead  and  Westhoathly,  or 
one  of  them,  in  the  said  county  of  Sussex,  together  with  all 
and  singular  houses,  edifices,  buildings,  barns,  stables,  gar- 
dens, orchards  and  tofts,  parcel  of  or  belonging  to  the  said 
capital  messuage  or  tenement  and  premises,  or  any  or  either 
of  them,  with  their  and  every  of  their  appurtenances.  .  .  . 

All  which  said  capital  messuage  or  tenement,  farm,  lands, 
hereditaments  and  premises,  were  formerly  in  the  tenure  or 
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occapation  of  Woodman  and  Fairhall,  and  are  now  in  the 
occupation  of  William  Woodman  or  his  assigns. 

*'' And  also  all  that  farm  called  Hookland,  and  all  [63 
houses  and  buildings,  lands,  tenements  and  hereditaments, 
with  the  appurtenances,  commonly  called  or  known  by  the 
name  of  Hookland,  or  by  whatsoever  other  name  or  names 
the  same  or  any  part  or  parcel  thereof  are,  is,  or  have  been 
called  or  known,  situate  in  the  parish  of  Lindfield,  in  the 
said  county,  containing  by  estimation  eighty  acres,  more  or 
less,  formerly  in  the  tenure  or  occupation  of  Thomas  Pen- 
fold,  but  now  of  John  Coppard  or  his  assigns  or  under- 
tenants. 

'*  And  also  all  that  messuage  or  tenement,  barn  and  lands 
thereunto  belonging,  situate  in  the  parish  of  Buxted,  in  the 
said  county,  called  or  known  by  the  name  of  Claggetts  and 
Sievelands. 

'*And  also  all  that  other  messuage  or  tenement,  barn, 
wat^r  corn-mill,  lands,  meadows,  pastures,  woods  and  un- 
derwoods, containing  bv  estimation  sixty  acres,  more  or 
less,  situate  in  the  parisn  of  Maresfield,  in  the  said  county. 

(A.)  "And  also  all  that  one  parcel  of  land  and  wood- 
ground,  with  the  appurtenances,  in  Buxted  aforesaid,  con- 
taining by  estimation  five  acres  and  three  roods  of  land, 
more  or  less,  bounding  to  the  highway  leading  from  Pound- 
gate  to  a  messuage  formerly  of  John  Wilmshurst,  the 
elder,  to  the  north,  to  the  lands  called  Claggetts  to  the 
south,  and  to  the  lands  formerly  of  the  said  John  Wilm- 
shurst eas£  and  west. 

(B.)  "And  also  all  that  messuage  or  tenement,  bam,  gar- 
den, lands,  tenements  and  hereditaments  called  or  known 
by  the  name  or  names  of  Hoiiies  and  the  Bullets,  or  by 
whatsoever  other  name  or  names  the  same  or  any  part 
thereof  is  or  are  called  or  known,  with  all  and  singular  the 
appurtenances,  containing  in  the  whole  by  estimation  six- 
teen acres,  more  or  less,  situate  in  Highurst  Quarter,  in  the 
said  parish  of  Buxted,  and  bounded  by  the  highway  there 
leading  from  the  forest  of  Ashdown  to  Five  Ashen  Down 
towards  the  west,  to  the  lands  formerly  Edward  Wilson's 
towards  the  south,  and  to  the  lands  formerly  Kilner's,  and 
afterwards  Leader's,  to  the  east. 

(C.)  "And  also  one  croft  of  land  lying  over  against  the 
said  messuage  called  Honies,  known  by  the  name  of  the 
Little  Croft,  containing  bv  estimation  one  acre. 

(D.)  "And  also  one  other  piece  of  land  called  Hawkin's 
Croft,  containing  by  estimation  two  acres,  more  or  less, 
bounding  to  the  *said  highway  leading  from  Ashdown  [GJ: 
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Forest  to  Five  Ashen  Down  towards  the  east,  and  to  the 
lands  formerly  of  Goldsmith  Hudson  north,  west  and 
south. 

(E.  and  F.)  '^And  also  all  those  two  several  pieces  or 
parcels  of  land,  with  the  appurtenances,  containing  in  the 
whole  by  estimation  eighteen  acres,  more  or  less,  commonly 
called  or  known  by  the  name  of  Ruspers  and  the  Orknies, 
or  by  whatsoever  other  name  or  names  called  or  known, 
situate  in  Buxted  aforesaid,  one  parcel  whereof,  called  the 
Ruspers,  containing  by  estimation  ten  acres,  and  bounding 
to  the  highway  towards  the  north  and  west,  and  to  lands 
formerly  of  the  said  John  Wilmshurst,  sometime  William 
Pettit's,  towards  the  east,  and  the  other  parcel  of  land 
called  the  Orknies,  containing  by  estimation  eight  acres,  and 
bounding  to  the  highway  there  towards  the  west,  and  to  the 
lands  formerly  of  the  said  John  Wilmshurst,  sometime  the 
said  William  Pettit's,  towards  the  south,  and  to  the  lands 
formerly  Kilner's,  and  afterwards  Leader's  towards  the 
east. 

''AH  which  said  last-mentioned  messuages,  lands,  tene- 
'  ments,  hereditaments  and  premises,  mentioned  to  be  situate 
in  the  said  parish  of  Buxted,  were  formerly  in  the  ten- 
ure or  occupation  of  John  Durrant,  and  are  now  in  the 
occupation  of  Isaac  Gilbert  or  his  assigns  or  under-ten- 
ants. 

"And  the  said  messuage  or  tenement,  water  corn-mill, 
lands,  wood-grounds  and  premises  mentioned  to  be  situate 
in  the  said  parish  of  Maresfield,  were  formerly  in  the  tenure 
or  occupation  of  John  Newham,  Esquire,  and  are  now  in 
the  occupation  of  William  Osborne  or  his  assigns  or  under- 
tenants." .  .  . 

No  surrender  of  the  copyhold  premises  to  the  trustees  of 
the  settlement  was  made. 

Mary  Ann  Haire  duly  made  her  will,  dated  the  13th  of 
December,  1845,  and  thereby,  after  reciting  the  settlement, 
and  in  express  exercise  ^f  the  power,  she  devised  as 
follows : 

"I  devise  all  that  and  those  messuage  or  tenement, 
houses,  buildings,  farm  and  lands,  with  the  appurtenances, 
called  Hookland,  or  by  whatsoever  other  name  or  names 
called  or  known,  situate  in  the  parish  of  Lindfield,  in  the 
said  county,  containing  by  estimation  eighty  acres,  more  or 
65]  l<^ss,  formerly  in  the 'occupation  of  *Thoraas  Penfold, 
but  now  of  John  Coppard  or  his  assigns,  unto  and  to  the 
use  of  tlie  said  John  Coppard,  his  heirs  and  assigns,  for- 
ever. 
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"I  devise  all  that  messuage  or  tenement,  barn,  and  lands 
thereunto  belonging,  situate  in  the  parish  of  Buxted,  in  the 
said  county,  called  by  the  name  of  Claggettsand  Sievelands, 
unto  and  to  the  use  of  my  cousin  Joseph  Wontner,  his  heirs 
and  assigns,  forever. 

''I  devise  all  that  capital  messuage  or  tenement  and  farm 
house,  with  the  barns,  buildings,  stables,  gardens,  orchards, 
lands,  meadows,  feedings,  pastures,  woods,  wood-grounds, 
and  appurtenances  whatsoever,  commonly  called  Tickeridge, 
or  by  whatsoever  other  name  or  names  called  or  known, 
situate  in  the  parish  of  East  Grinstead,  in  the  said  county, 
in  the  occupation  of  William  Woodman,  his  assigns  or 
under-tenants,  unto  and  to  the  use  of  the  said  William 
Woodman,  of  East  Grinstead  aforesaid,  farmer,  his  heirs 
and  assigns,  forever. 

"I  devise  all  that  farm  and  lands  called  Hill  End  Farm, 
situate  in  the  parish  of  Maresfield,  in  the  said  county,  unto 
and  to  the  use  of  William  Osborne,  of  Maresfield  aforesaid, 
farmer,  the  tenant  thereof,  his  heirs  and  assigns,  forever. 

"And  as  to  all  the  residue  of  my  real  estate  whatsoever 
and  wheresoever,  of  or  to  which  I  am  or  may  at  the  time  of 
my  decease  be  or  become  entitled  in  possession,  reversion, 
remainder,  or  expectancy,  or  over  which  I  have  or  may  have 
power  to  direct  or  appoint,  give,  devise,  or  bequeath,  I 
devise  the  same  and  every  part  thereof,  with  their  appur- 
tenances, unto  and  to  the  use  of  the  said  Mary  Ann  lAng- 
dale,  her  heirs  and  assigns,  according  to  the  nature  and 
tenure  thereof,  respectively,  absolutely,  and  forever." 

Mary  Ann  Haire  made  a  codicil  to  her  will,  which  did  not 
aflfect  the  present  questions,  and  died  on  the  3d  of  May, 
1854. 

The  bill  was  filed  on  the  16th  of  January,  1873,  by  Thomas 
Whitfield  and  Henry  Percival  Hart,  the  trustees  of  the  set- 
tlement, against  the  Rev.  John  Langdale  and  Mary  Ann  his 
wife,  the  latter  being  the  residuarv  devisee  and  legatee  under 
the  will,  to  have  the  trusts  of  the  settlement  carried  into 
execution  under  the  direction  of  the  court. 

*The  questions  were  the  following :  [66 

1,  As  to  ClaggeiPs  or  Clay  gate  Farm^  and  Tickeridge: 

In  the  second  part  of  the  2d  schedule  to  the  certificate 
were  set  forth  the  properties  which  the  Chief  Clerk  had 
found  to  be  those  comprised  in  the  above  devise  to  Joseph 
Wontner.  These  consisted  of  twenty-five  parcels  of  land, 
together  76a.  1r.  16p.,  which  were  headed  in  the  schedule, 
•'Freeholds;  Claygate  Farm." 
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The  defendants,  the  residuary  legatee  and  her  husband, 
sought  to  vary  this  finding  by  striking  out  from  the  schedule 
twelve  of  these  parcels  of  land,  containing  together  38a. 
18p.,  which,  as  tney  contended,  were  not  included  in  the 
gift  to  Joseph  Wontner,  and  fell  into  the  residue. 

These  twelve  parcels  were  identical  with  six  parcels  ia 
the  2d  schedule  to  the  settlement,  which  are  marked  above 
with  the  letters  A  to  F ;  and  the  contention  of  the  applicants 
on  this  (the  first)  summons,  was  that  the  gift  to  Josejjh 
Wontner  was  sufficiently  answered  by  the  lands  which  in 
the  settlement  were  called  ''Claggetts  And  Sievelands," 
consisting  of  thirteen  parcels,  containing  37a.  38p.  only, 
exclusive  of  the  lands  A  to  F. 

The  receiver  of  the  rents,  Mr.  Baker,  said  that  at  the  date 
of  the  will  the  above  76a.  1r.  16p.,  together  with  the  10a. 
29p.,  fourthly  below  mentioned,  making  together  about  85 
acres,  were  occupied  together  as  one  farm.  Mrs.  Clifton, 
whose  father,  Isaac  Gilbert,  was  tenant  from  1814  to  1850, 
whose  mother  was  tenant  until  1871,  and  whose  husband, 
Charles  Clifton,  was  the  present  tenant,  said  that  aU  that 
time  they  had  been  occupied  as  one  farm.  Other  evidence 
on  the  subject  is  summecL  up  in  the  judgment. 

As  to  Ticker  idge : 

In  the  third  part  of  the  2d  schedule  were  set  forth  the 
lands  which  the  Chief  Clerk  had  found  to  be  comprised  in 
the  devise  to  William  Woodman.  These  were  all  headed 
"Freeholds,"  and  comprised  one  parcel  of  laud,  1a.  3r.  3p., 
headed  "  In  the  parish  of  East  Grinstead  ;"  seventeen  parcels, 
together  86a.  14p.,  headed  "Tickeridge  Farm  ;"  and  twenty- 
two  other  parcels,  together  116a.  2r.  24p.,  headed  *'In  the 
parish  of  Westhoathly,  Tiokeridge."  Of  these  latter,  one, 
consisting  of  thirty- two  perches,  was  described  as  "  house 
and  premises." 

67]  *The  defendants,  the  residuary  legatee  and  her  hus- 
band, by  the  same  (first)  summons,  sought  to  vary  this  find- 
ing by  striking  out  of  the  schedule  all  the  last  mentioned 
twenty-two  parcels,  except  the  ''  house  and  premises ;"  their 
contention  being  that,  with  the  exception  or  the  farm  house 
.  and  premises,  of  which  the  farm  house  and  part  of  the  prem- 
ises were  in  Westhoathly  parish,  the  other  and  larger  part 
of  the  premises  being  in  East  Grinstead,  none  of  the  lands 
in  Westhoathly  passed  by  the  devise  to  William  Woodman. 

The  evidence  whereby  it  was  show^n  that  these  properties 
(with  the  exception  of  the  woodlands  below  mentioned) 
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were  held  in  one  occupation,  is  commented  on  in  the  judg- 
ment. 

2.  As  to  TicJceridge  and  Hill  End  Farms : 

The  Chief  Clerk  had  set  forth  in  the  6th,  7th,  8th,  9th,  and 
10th  parts  of  the  2d  schedule  to  the  certificate,  the  properties 
which  he  had  found  to  be  comprised  in  the  devise  of  the 
residue  of  the  testatrix's  real  estate.  The  6th  part  of  the 
2d  schedule  comprised  two  parcels  of  freehold  land,  making 
together  61a.  36p.,  described  as  '^Tickeridge,"  in  the  parish 
of  Westhoathly. 

The  trustees  of  William  Woodman's  will  by  a  second 
summons  sought  to  vary  the  certificate  by  striMng  out  the 
properties  comprised  in  the  6th  part  of  the  2d  schedule  to 
the  certificate,  and  inserting  them  in  the  3d  part  of  the  2d 
schedule ;  in  other  words,  they  claimed  61a.  36p.  of  Tick- 
eridge  Farm  in  Westhoathly  parish,  which  the  Chief  Clerk 
had  treated  as  having  fallen  into  the  residue. 

The  evidence  went  to  show  that  these  two  parcels  of  land, 
being  both  woodlands,  were  kept  in  hand  by  Mary  Ann 
Haire,  and  were  never  in  William  Woodnjan's  occupation. 

As  to  Hill  End  Farm : 

The  8th  part  of  the  2d  schedule  to  the  certificate  com- 
prised one  parcel  of  freehold  land  in  the  parish  of  Buxted, 
called  "The  Wood,"  described  as  "wood,"  and  containing 
30a.  2r.  22p. 

William  Osborne,  by  the  same  (second)  summons,  sought 
to  vary  this  finding  by  striking  out  this  parcel  from  the  8th 
part  of  the  2d  schedule,  and  entering  it  in  the  4th  part  of 
the  same  *schedule,  which  contained  descriptions  of  [68 
lands  which  the  Chief  Clerk  had  found  to  be  the  properties 
comprised  in  the  above  devise  to  him  (Osborne). 

This  piece  of  wood,  like  the  former,  had  been  kept  in  hand 
by  the  testatrix,  and  was  never  in  Osborne's  occupation. 

3.  As  to  Hookland : 

In  the  9th  part  of  the  2d  schedule  were  set  forth  five 
parcels  of  copyhold  land,  comprising  18a.  3r.  26p.,  de- 
scribed as  situate  "in  the  parish  of  Wivelsfield  and  manor 
of  Southmalling  Lindfield ;"  and  in  the  10th  part  of  the 
same  schedule  were  set  forth  eighteen  parcels,  comprising 
66a.  3r.  29p.  of  copyhold  land,  described  as  situate  "in  the 
parish  of  Lindfield  and  manor  of  Balneth." 

Charles  Coppard,  the  heir-at-law  and  customary  heir  of 
John  Coppard,  by  a  third  summons  sought  to  vary  the  cer- 
tificate by  striking  out  the  lands  comprised  in  the  9th  and 
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10th  parts  of  the  2d  schedule,  and  having  them  inserted  in 
the  1st  part  of  the  2d  schedule,  which  comprised  the  prop- 
erties which  the  Chief  Clerk  had  found  to  be  those  that 
were  devised  to  John  Coppard  in  fee,  being  twenty-three 
parcels  of  land,  comprising  88a.  3r.  16p.  headed  "Free- 
holds." These  freeholds  were  all  situate  in  the  parish  of 
Lindfield. 

In  other  words,  he  contended  that  the  copyhold  portion 
of  a  farm,  which  at  the  date  of  the  will  was  called  Hook- 
land,  being  nearly  175  acres  in  extent,  rented  of  the  testa- 
trix and  her  father  at  one  rent,  passed  with  the  freehold 
part  of  the  same  farm  under  the  devise,  though  part  of  the 
copyhold  portion  was  not  in  Lindfield,  but  in  an  adjoining 
parish. 

4.  As  to  Claggetts : 

In  the  7th  part  of  the  2d  schedule  were  set  forth  three 

Earcels  of  land,  called  Honey's  Gill,  Honey's  Field,  and 
[oney's  Wood,  comprising IOa.  29p.,  headed  ''Freehold,  in 
the  parish  of  Buxted,  Claygate  Farm." 

The  trustees  of  the  will  of  Joseph  Wontner,  by  a  fourth 
summons,  sought  to  vary  the  certificate  by  striking  out  the 

Eroperties  comprised  in  this  7th  part  of  the  2d  schedule,  and 
aving  them  inserted  in  the  2d  part  of  2d  schedule ;  their 
69]  *contention  being  that  this  portion  of  Clayrate  Farm 
also  passed  under  the  devise  in  the  will  to  Joseph  vVontner. 
-Kay,  Q.C.,  and  Freeman^  for  the  defendants,  the  appli- 
cants on  the  first  summons :  As  to  Claggetts  and  Sievelands, 
we  ask  to  exclude  lands  A  to  F  in  the  settlement  from  Ihe 
devise  to  Joseph  Wontner. 

If  there  is  a  subject  which  satisfies  all  parts  of  the  descrip- 
tion, that  subject  passes,  and  nothing  more.  It  may  be  that 
one  part  of  the  description,  standing  alone,  might  include 
other  lands  than  those  which  satisfv  the  whole  description : 
such  other  lands  will  not  pass.  The  devise  speaks  of  "all 
that  messuage .  .  .  barn,  and  lands .  .  .  situate  at  Buxted . . . 
called  by  the  name  of  Claggetts  and  Sievelands."  These 
words  are  identical  with  the  description  in  the  schedule, 
which,  it  is  admitted,  refers  to  the  lesser  quantity.  No 
evidence  is  admissible  to  enlarge  the  meaning  of  these  words. 
WooMen  v.  Osbourn  (') ;  Stone  v.  Oreening  (') ;  HaM  v. 
Fisher  (') ;  Doe  v.  Bower  Q  ;  Webber  v.'  Stanley  (*) ; 
Pedley  v.  Dodds  (•) ;  Bacon's  Tracts  ('). 

Q)  Crb.  Eliz.,  674.  (*)  16  C.  B.  (N.SA  698. 

(«)  IS  Sim.,  390.  («)  Law  Rep..  2  Eq.,  819. 

(»)  1  Coll.,  47.  .  C)  Page  76  (Rule  18). 
(•»)  8  B.  A  Ad.,  463. 
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In  Ooodtitle  v.  8(mthern{^\  which  may  seem  to  be  the 
other  way,  the  word  used  was  ^'fal-m."  In  Hard/wick  v. 
HaTdwick  ('),  the  main  description  was  "  known  by  the 
name  of  .  .  .  ." 

In  this  case  the  testatrix  does  not  say  all  that  *'farm"  or 
"estate,"  but  all  that  "messuage  or  tenement." 

A  residuary  devise  is  now  as  much  a  specific  devise  as  any 
other. 

As  to  Tickeiidge,  we  claim  everything  in  Westhoathly 
except  the  farm  house  and  premises. 

The  testatrix  may  have  wished  ft)  restrict  her  gift  to  W. 
Woodman  of  Tickeridge  Farm  to  that  part  of  it  which  lay 
in  East  Grinstead. 

Jackson^  Q.C.,  for  Joseph  Wontner's  representative :  The 
rule  laid  down  in  Jarman  on  Wills  (*)  is,  that  if  the  testator 
describes  the  subject  of  the  devise  as  an  entire  subject,  and 
*in  terms  of  suflScient  certainty,  as  his  farm  called  A.,  [70 
or  his  house  in  a  particular  place,  or  iis  B.  estate,  or  the 
like,  then,  although  he  adds  a  clause  descriptive  of  the 
whole,  but  which  is  true  only  of  a  part,  the  entire  subject 
may  pass :  Ooodtitle  v.  SoviJiern  (*) ;  Hardwick  v.  Hard- 
wick  (•). 

This  is  not  the  case  of  a  sale  of  land,  and  the  strict  rules 
which  would  apply  to  a  contract  are  not  applicable  to  a 
devise. 

As  to  Tickeridge,  if  the  defendants  admit  that  the  house 
in  Westhoathly  passes,  they  can  scarcely  exclude  the  farm 
in  the  same  parish,  of  which  it  is  the  farm  house :  Doe  v. 
Earl  of  Jersey  (*). 

Kay^  in  reply. 

Jacksmi^  O-C-i  and  Miliar^  for  William  Woodman's 
trustees,  and  William  Osborne,  the  applicants  on  the  second 
summons :  The  words  of  the  devise  m  each  case  are  wide 
enough  to  pass  these  woodlands :  Paul  v.  Paid  (*). 

Jaxikson^  Q.C.,  and  Laing^  for  Joseph  Wontner's  trustees, 
in  support  of  the  fourth  summons  :  These  three  parcels  of 
land  must  go  with  the  rest  of  Clavgate  farm. 

Kay^  Q.C.,  and  Freeman^  for  the  defendants,  opposed  the 
two  last  mentioned  summonses :  It  is  not  Claygate  farm 
that  is  devised ;  it  is  one  *' messuage  or  tenement,  Darn,  and 
lands  thereunto  belonging,  called  Cla^getts  and  Sieve- 
lands" — certain  specific  lands — whether  in  the  same  occu- 
pation as  Claygate  farm  or  not  is  immaterial. 

(•)  1  M.  <fc  S.,  299.  (<)  1  B.  &  A.,  560. 

(•)  Law  Rep.,  16  Eq.,  168.  '       (»)  1  W.  BL,  256.    . 

(')  3d  ed.,  vol.  L,  p.  747. 

15  Eno.  Rep.  83 
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The  woodlands  do  not  answer  the  last  part  of  the  descrip- 
tion— viz.,  ''now  in  the  occupation  of  John  Coppard."  If 
that  part  of  Tickeridge  which  is  in  Westhoathly  passed  be- 
cause it  was  in  the  occupation  of  John  Coppard,  it  follows 
that  the  woodlands,  which  were  not  in  his  occupation,  did 
not  pass ;  and  if,  as  we  say,  the  Westhoathly  part  of  Ticker- 
idge did  not  pass,  the  woodtands,  which  were  part  of  West- 
hoathly, certainly  did  not  pass. 

71]  ^SwanstoTij  Q.C.,  and  W.  Henshaw,  for  Charles  Cop- 
pard, supported  the  third  summons:  The  testatrix  has 
given  the  whole  of  Hookland  Farm,  but  she  has  added  a 
line  of  falsa  demonstratio  at  the  end.  She  has  described  it 
as  situate  in  the  parish  of  Lindfield,  whereas  it  was  situate 
in  that  parish  and  in  another ;  and  she  has  described  it  as 
being  "eighty  acres,  more  or  less,"  whereas  it  was  about 
175  acres.  The  description  ''all  that  and  those  messuage  or 
tenement,  houses,  buildings,  farm,  and  lands,  called  Hook- 
land,"  if  it  stood  alone,  would  admittedly  carry  all  the 
reputed  parts  of  a  farm :  OoodtitU  v.  Southern  (*) ;  and 
would  let  in  evidence  to  show  what  those  reputed  parts 
were ;  and  it  is  a  rule  without  exception,  that  when  there 
has  been  a  clear  gift  of  any  entire  property  by  general 
words,  that  gift  cannot  be  cut  down  by  erroneous  numeri- 
cal description.  It  is  immaterial  whether  the  error  be  in  the 
number  of  acres,  the  number  of  pounds  of  rental,  as  in 
Down  v.  Down  ('),  or  the  number  of  pounds  payable  for 
quit  rent,  as  in  Roe  v.  Vernon  (').  Error  is  more  likely  to 
creep  into  figures  than  into  general  description,  and  there- 
fore the  general  description  prevails,  and  the  figures  are 
rejected.  Words  of  suggestion  or  affirmation  (which  these 
are,  and  not  of  restriction  or  limitation),  cannot  do  away 
with  the  generality  of  a  devise.  But  here,  as  to  the  acreage, 
strictly  speaking,  there  is  no  inaccuracy ;  176  acres  is 
"more"  than  eighty — upwards  of  twice  as  much  more; 
but,  treating  the  phrase  as  being,  according  to  common  par- 
lance, inaccurate,  it  cannot  affect  the  generality  of  the  for- 
mer description. 

Of  the  force  of  the  words  "more  or  less"  there  is  an  ex- 
ample in  Harrison  v.  Hyde  (*). 

The  testatrix's  will  seems  to  show  two  general  intentions 
— one,  that  all  lands  in  the  same  occupation  should  go 
together ;  the  other,  that  they  should  go  to  the  tenants  who 

0)  1  M.  A  S.,  299.  («)  6  East,  61. 

{^)  1  Taunt.,   848,  and  see  the   argu-  '     (^)  4  H.  <fe  N.,  806. 
ment,  p.  848. 
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were  in  occupation.  Everything,  therefore,  in  John  Cop- 
pard's  occupation  would  go  to  him. 

Mr.  NortlimoTt  Lavyrence^  for  an  incumbrancer. 

*Kay^  Q.C.,  and  Freeman^  for  the  defendants,  op-  [72 
posed :  If  there  had  been  a  simple  devise  of  Hookland,  and 
no  more,  there  must  have  be«i  an  inquiry  what  was  in- 
cluded in  Hookland;  and  all  tliat  was  in  it  would  have 
passed.  But  where  a  farm  is  described  by  situation  and 
acreage,  that  description  must  not  be  exceeded. 

If  tne  words  following  the  gift  of  Hookland  had  not  been 
words  of  limitation  and  restriction,  they  might  possibly  be 
treated  as  a  falsa  demonstratio ;  not  otherwise :  Roe  v. 
Vernon  (*),  referring  to  Vicars  Choral  of  Litchfield  v. 
AyresQ;  and  see  Lord  EUenborough's  remark  in  JDoev, 
Earl  of  Jersey  (*).  In  Harrison  v.  Hyde  (*)  it  was  five 
acres  more  or  less ;  here  it  is  eighty. 

These  particular  eighty,  acres  can  be  easily  identified  with 
a  correspondingdescription  in  the  settlement. 

In  Winch  Y.Winchester  O  Sir  W.  Grant,  M.R.,  said  that 
the  effect  of  the  words  ''more  or  less"  had  never  been  ab- 
solutely fixed  by  decision ;  and  as  there  was  in  that  case  an 
additional  vagueness  arising  from  the  use  of  the  words  ''  by 
estimation,"  ne  would  not  allow  the  purchaser  any  com- 
pensation. But  there  the  difference  was  only  five  or  six 
acres  out  of  forty -one ;  and  where,  as  in  Portman  v.  Mill  ('), 
the  description  was,  ''containing  by  estimation  349  custo- 
mary acres  or  thereabouts,  more  or  less,"  and  349  customary 
acres  were  found  to  be  less  by  100  than  as  many  statute 
acres,  it  was  held*  that  the  words  would  not  cover  so  great  a 
deficiency. 

Swanston^  in  reply :  The  cases  of  Winch  v.  Winchester 
and  Portman  v.  MiU  are  cases  of  contract,  and  have  no 
application. 

Waller  J  Q.C.,  and  Kingdon^  for  the  plaintiffs. 

Nov.  13.  Bacon,  V.C.:  Several  questions  have  been 
raised  upon  the  summonses  lately  argued  before  me, 
whereby  it  is  sought  to  vary  the  certificate  of  *the  [73 
Chief  Clerk  made  in  this  suit.  Each  of  them  calls  for  a 
separate  consideration,  but  each  and  all  of  them  depend 
upon  the  construction  of  the  will  of  the  testatrix,  Mary 
Ajin  Haire. 

In  considering  that  construction,  regard  must  be  had  to 
the  circumstances  affecting  the  testatrix  at  the  time  when  it 

(»)  5  East,  61,  66. .  (<)  4  R  &  N.,  806. 

(•)  Sir  W.  Jones,  436.  (»)  1  V.  A  B.,  876, 

(»)  1  B.  A  A.,  650,  667.  (•)  2  Rues.,  670. 
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was  made.  She  had  married  in  the  year  1844,  and  by  the 
settlement  then  executed  certain  freehold  and  copyhold 
estates  were  settled  upon  trust  {inter  alia\  in  the  event  of 
there  being  no  issue  oi  the  marriage  (which  event  happend), 
for  such  purposes  and  for  such  estates  as  she  should  by  will 
ap|)oint.  Two  schedules  formed  part  of  the  settlement, 
wnich  schedules  contained  descriptions  of  the  several  es- 
tates and  parcels  therein  comprised.  In  December,  1845, 
the  testatrix  made  her  will,  in  which  she  recited  the  set- 
tlement, and  proceeded,  in  exercise  of  the  power,  to  devise 
the  several  estates  to  which  it  extended.  The  decree  in 
this  suit  ordered  the  execution  of  the  trusts  of  the  will,  and 
directed  an  inquiry  what  properties  were  comprised  in  the 
settlement,  and  also  an  inquiry  what  properties  respectively 
were  comi)rised  in  the  several  devises  and  appointments  as 
contained  in  the  will. 

These  inq^uiries  having  been  made,  the  conclusions  stat^ 
in  the  eertifacate  are  the  subjects  of  dispute  between  some  of 
the  specific  devisees  and  the  residuary  devisee,  who  is  also 
to  be  considered  a  specific  devisee  of  all  the  estates  which 
are  not  otherwise  disposed  of.  It  is  contended  by  the  for- 
mer that  the  testatrix  meant  more  than  a  strict  literal  con- 
struction of  her  words  would  express.  The  latter  contends 
that,  in  construing  the  will,  the  court  is  bound  to  give  effect 
to  the  words  used  as  they  stand,  and  that  no  interpretation 
beyond  those  words  is  lawf ql,  and  no  extrinsic  facts  can  be 
resorted  to  for  the  purpose  of  arriving  at  such  interpretation. 

Many  cases  have  occurred  in  which  the  principles  appli- 
cable to  construction  of  wills,  involving  questions  of  a  kind 
similar  to  those  which  arise  in  this  case,  have  been  con- 
sidered. The  diflBiculty  and  nicety  of  such  questions  have 
at  all  times  been  felt.  Some  of  the  most  important  of  the 
cases  have  been  referred  to  in  the  course  of  the  argument, 
and  although  the  particular  expressions  in  other  wills  (which 
are  never  exactly  similar  to  those  in  which  subsequent  ques- 
tions have  presented  themselves)  cannot  be  reliea  on  as  fur- 
nishing an  infallible  guide  for  the  solution  of  further 
74]  questions,  yet  *rules  have  been  laid  down  which  tlie 
courts  have  at  all  times  to  regard  as  authoritative. 

Thus  it  has  been  established  as  what  must  now,  by  reason 
of  its  antiquity,  and  of  the  observance  which  has  been  paid 
to  it  in  many  subsequent  cases,  be  regarded  as  an  axiom, 
that  when  a  devise  is  made  ifi  terms  which  describe  and 
apply  specifically  to  a  definite  subject,  the  operation  of  that 
devise  cannot  be  extended  beyond  the  very  terms  in  which 
it  is  expressed,  nor  can  extrinsic  evidence  be  resorted  to  for 
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the  purpose  of  showing  that  something  different  from  the 
description  was  intended  by  the  testator. 

Thei-e  have,  however,  occurred  cases  in  which  the  expres- 
sions of  the  devise  have  been  ambiguous,  or  otherwise  de- 
fective and  uncertain.  In  such  cases  a  new  and  different 
rule  is  required,  and  has  been  established.  In  the  words  of 
a  recent  decision  by  Lord  Selborne  in  HardwlcJc  v.  Hard- 
wick  {')^  ''If  the  words  of  description  when  examined  do 
not  fit  With  accuracv,  and  if  there  must  be  some  modifica- 
tion of  some  part  or  them  in  order  to  place  a  sensible  con- 
struction on  the  will,  then  the  whole  thing  must  be  looked 
at  fairly,  in  order  to  see  what  are  the  leading  words  of  de- 
scription, and  what  is  the  subordinate  matter,  and  for  this 
})urpose  evidence  of  extrinsic  facts  may  be  regarded."  This 
atter  rule — no  less  positive  and  cogent  than  that  first  men- 
tioned— is  by  no  means  at  variance  with  that  primary  rule 
of  interpretation. 

Upon  the  strength  of  this  second  rule,  it  has  been  argued 
that  the  words  of  the  several  devises  which  are  now  in  ques- 
tion show  that  the  testatrix  meant  more  than  would  be  com- 
prehended within  a  narrow  and  strict  interpretation  of  the 
words  she  has  used ;  and  reliance  was  placed  upon  Lord 
Selborne' s  decision  in  the  above  case,  in  which  he  reviewed, 
with  most  elaborate  care  and  attention,  the  more  important 
of  the  authorities  applicable,  more  or  less,  to  the  question 
before  him.  It  is  unnecessary  for  me  to  refer  to  them  more 
particularly,  as  all  of  them  have  been  referred  to  in  the 
argument  before  me.  I  cannot,  however,  discover  in  the 
judgment  then  pronounced  any  disposition  on  the  part  of 
that  most  learned  and  patient  judge  to  depart  from  or  to 
call  in  question  the  first  rule  to  which  I  have  adverted. 

The  case  before  Lord  Selborne  in  bis  judgment  admitted 
of  the  *application  of  the  second  rule.  It  arose  upon  [75 
a  devise  in  these  terms  :  "All  that  my  share  and  interest  in 
the  messuages,  lands,  and  premises  called  or  known  by  the 
name  of  the  Dyffrydd  and  the  Little  Dyffrvdd,  situate  in 
the  parish  of  Kinnerley,  in,  the  county  of  Salop,  now  in  the 
occupation  of  John  Edwards."  It  had  been  ascertained  by 
the  Chief  Clerk's  certificate  that  "parts  of  the  property 
described  as  Dyffrydd  are  situate  in  the  parish  of  Llan- 
disilio,  in  the  county  of  Montgomery,  and  are,  except  where 
they  respectively  abut  on  the  river  Virnwy,  surrounded  by, 
and  are  thrown  into,  and  form  part  of,  inclosures  in  the  par- 
ish of  Kinnerley,  in  the  county  of  Salop;  there  are  no 
boundaries  between  such  parts  of  the  said  lands  in  the  said 

(')  Law  Rep.,  16  Eq.,  168,  175. 


\ 


662  CHANCERY  DIVISION.  [L.  R. 

1875  Whitfield  v.  Langdale.  V.C.B. 

two  counties  resjpectively.  Such  parcels  of  land  in  the 
parish  of  Llandisilio  have  for  forty-one  years  been  deemed 
and  reputed  and  occupied  as  part  of  the  lands  and  premises 
known  as  Dyflfrydd,  and  were,  at  testatrix's  death,  in  the 
occupation  of  John  Edwards,  the  then  tenant  of  the  said 
property  called  Dyffrydd,  and  are  now  in  the  occupation  of 
Thomas  Jones,  the  present  tenant  of  Dyffrydd."  The  ques- 
tion, therefore,  was,  whether  the  two  closes  in  the  parish  of 
Llandisilio,  which  were  misdescribed  as  to  the  actual  local- 
ity, and  **raper  Mill  Meadow,"  which  was  misdescribed 
as  to  the  tenant  in  whose  occupation  it  was,  passed  under 
the  devise  of  lands  "called  or  known  by  the  name  of  the 
Dyffrydd  and  the  Little  Dyffrydd,  situate  in  the  parish  of 
Kmnerley,  now  in  the  occupation  of  John  Edwards."  Lord 
Selborne  in  construing  the  will  considered  that  the  leading 
words  of  description  were  the  lands  '*  called  or  known  by 
the  name  of  the  Dyffrydd  and  the  Little  Dyffrydd,"  and 
that  the  testatrix,  having  by  these  leading  words  described 
the  subsequent  matter  of  the  gift,  went  on  to  speak  of  the 
accidents  of  the  situation  and  the  state  of  occujjation,  but 
did  not  thereby  diminish  the  effect  of  the  description  she 
had  given  of  tne  subject  of  her  devise,  which  was  a  compact 
estate,  and  he  therefore  decided  that  the  whole  of  the  lands 
passed. 

Li  the  present  case,  the  inquiries  directed  by  the  decree 
have  been  duly  made,  and  four  summonses  have  been  taken 
out  disputing  the  findings  in  the  certificate. 

The  nrst  of  these  (following  the  order  in  the  certificate?)  is 
that  of  Charles  Coppard,  the  representative  of  John  Cop- 
76]  pard,  one  *of  the  devisees,  to  whom  the  testatrix  made 
the  devise  following :  [His  Lordship  read  the  words  of  the 
devise  of  Hookland  to  John  Coppard  contained  in  the  will, 
and  continued :]  By  the  certificate  it  was  found  that  the 
properties^oomprised  in  this  devise  are  set  forth  in  the  1st 
part  of  the  2d  schedule,  comprising  lands  amounting  in  the 
whole  to  88a.  3r.  16p.  Of  this  finding  Charles  Coppard  by 
his  summons  complains,  and  insists  that  the  devise  to  John 
Coppard  includes  in  addition  the  particulars  set  forth  in  the 
9th  and  lOth  parts  of  the  2d  scnedule.  .Such  additional 
particulars  consist  'of  copyhold  lands  in  the  parish  of 
vVivelsfield  and  manor  of  Southmalling,  Lindfield,  com- 
prising 18a.  3b.  25p.,  and  of  other  lands  in  the  parish  of 
Lindfield  and  manor  of  Balneth,  comprising  65a.  8r.  29p., 
which  admeasurements  greatly  exceed  the  amount  of  acreage 
mentioned  in  the  said  devise. 

In  considering  this  particular  devise  I  am  compelled  to 
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refer  to  the  settlement  to  which  the  testatrix  refers  in  her 
will.  The  estate  called  Hookland  is  thus  described  :  [His 
Lordship  read  the  description  of  Hookland  comprised  in 
the  2d  schedule  to  the  settlement  as  above  stated,  and  con- 
tinued :]  In  the  same  settlement,  but  in  a  separate  category, 
are  described  several  copyhold  estates  of  the  testatrix :  [His 
Lordship  read  the  descriptions  of  the  copyhold  lands,  tene- 
ments, and  hereditaments  described  jn  the  2d  schedule  to 
the  settlement  above  stated,  and  continued :]  And  these,  or 
the  greater  part  of  them,  are  those  lands  which  Charles 
Coppard  seeks  by  his  summons  to  have  added  to  the  parcels 
of  which  the  certificate  finds  the  devise  of  Hookland  to 
consist.  Now,  it  is  certain  that,  at  the  date  of  the  will, 
there  was  no  farm  and  lands  called  *' Hookland"  in  the 
j)arish  of  Lindfield,  containing  eighty  acres,  in  the  occupa- 
tion of  John  Coppard.  Evidence  being  therefore  admissible, 
several  witnesses  have  proved  that  there  was  a  farm,  part  of 
which  was  in  Lindfield  and  part  in  an  adjoining  parisn,  con- 
taining 175  acres,  which  farm  was  known  as  Hookland,  and 
for  sixty  years  past  had  been  called  by  the  name  of  that, 
and  by  no  other  name.  One  rent  of  £40  a  year  was  paid  for 
that  entire  farm,  and  receipts  for  such  rent  by  the  testatrix 
and  her  father,  who  preceded  her  In  title,  were  produced. 
It  was  further  proved,  that  the  lands  mentioned  in  the  9th 
and  10th  parts  of  the  2d  schedule  to  the  certificate  (making 
up,  with  eightv  acres  in  Lindfield,  the  whole  *175  acres  [77 
oi  which  Hookland  consists)  had,  durine  the  period  before 
mentioned,  been  held  with  and  as  part  of  Hookland.  Upon 
this  evidence,  which  is  uncontradicted,  and  which  I  see  no 
reason  for  distrusting,  I  am  of  opinion  that,  notwithstanding 
the  great  diflFerence  in  the  admeasurement  somewhat  vaguely 
mentioned  in  the  will,  and  the  description  of  Hookland, 
which  is  plainly  erroneous,  the  whole  farm,  consisting  of  175 
acres,  passed  to  the  devisee,  John  Coppard. 

Following  the  order  of  the  certificate,  it  is  thereby  found 
that  the  2d  part  of  the  2d  schedule  contains  the  particulars 
comprised  in  the  devise  to  Joseph  Wontner,  which  is  in 
these  terms :  [His  Lordship  read  the  words  of  the  devise  to 
Joseph  Wontner  contained  in  the  will,  and  continued:] 
The  settlement  mentions  this  property  thus :  [His  Lordship 
read  the  description  of  the  same  lands  as  contained  in  the 
schedule  of  the  settlement,  and  continued :]  the  terms  in 
each  instrument  being  almost  identical.  Of  this  finding  the 
residuary  devisee  complains,  and  insists  that  the  devise  ex- 
tends no  further  than  to  the  lands* called  Claggettsand  Sieve- 
lands,  and  seeks  by  the  summons  to  have  the  certificate 
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varied  by  striking  out  certain  parcels  which  were  not  part 
of  Claggetts  and  Sievelands  at  the  date  of  the  settlement. 
This  contention  the  residuary  devisee  rests  upon  the  words 
of  the  devise,  and  upon  the  fact  that  it  appears,  from  the 
settlement  its€^lf,  and  immediately  following  the  description 
I  have  quoted,  that  the  testatrix  was  possessed  of  other 
lands  mentioned  by  descriptions  which  appear  to  treat  them 
as  being  different  from  "  Claggetts  and  Sievelands,"  of  which 
other  lands  one  is  a  parcel  of  land  and  wood  ground 
'*'  bounding  ...  to  the  north  to  the  lands  called  Claggetts," 
others  called  by  the  names  of  Honies  and  The  Bullets,  and 
several  other  appellations  different  from  "Claggetts  and 
Sievelands."  The  question  being,  then,  as  to  what  the  tes- 
tatrix meant  by  the  messuage  and  lands  called  "Claggetts 
and  Sievelands,"  on  the  part  of  the  representatives  of  the 
specific  devisee,  Joseph  Wontner,  it  is  proved  by  the  receiver 
of  the  rents  and  tithes  of  the  parish  of  Buxted  for  the  last 
thirty- four  years,  that  the  whole  of  the  parcels  in  the  2d 
part  of  the  2d  schedule  have,  during  the  whole  period  men- 
tioned, been  occupied  together  as  one  farm — have  been 
known  and  described  by  the  name  of  "Claggetts  or  Clay- 
78J  gate  Farm."  *Elizabeth  Clifton,  the  daughter  of 
Gilbert,  who  was  the  tenant  of  the  farm  called  Claygate  at 
the  respective  dates  of  the  settlement  and  of  the  will,  and 
whose  Knowledge  upon  the  subject  extends  over  forty  years, 
deposes  to  the  latter  effect,  as  does  also  another  witness 
named  Wildish,  whose  knowledge  extends  over  sixty  years. 
The  witnesses  also  prove  that  the  additional  or  different  ap- 
pellations of  lands  mentioned  in  the  settlement  did  and  ao 
describe  parcels  which  have  at  all  times  within  their  knowl- 
edge been  held  with  and  formed  part  of  the  Claggetts  Farm, 
and  that  they  were  so  held  with  the  knowledge  of  the  testa- 
trix. The  description  in  the  will  cannot,  therefore,  be  said 
to  iit  with  perfect  accuracy  that  which  the  residuary  devisee 
insists  that  Claggetts  consisted  of.  Evidence  being  there- 
fore admissible  for  the  purpose  of  ascertaining  to  what  sub- 
ject the  terms  of  the  devise  are  applicable,  it  appears  to  me 
that  the  evidence  I  have  referred  to,  being  uncontradicted, 
must  prevail,  and  that  the  finding  of  the  certificate  is  in  this 
respect  quite  correct. 

And  tnis  principle  must  apply  also  to  a  summons  by 
Wontner' s  representatives,  by  which  they  claim  to  liave  the 
parcels  which  the  certificate  has  inserted  in  the  7th  part  of  the 
2d  schedule  added  to  the  2d  part  of  the  same  schedule,  for  the 
evidence  appears  to  me  to  establish  that  Honey's  (Jill,  Hon- 
ey's Field,  and  Honey's  Wood  form  part  of  the  tenement 
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which  is  described  in  the  2d  part  of  the  2d  schedule  as  Clay- 
gate  Farm,  and  the  certificate  must  be  varied  accordingly. 

By  the  same  summons  of  the  residuary  devisee  she  com- 
plains that  the  lands  in  the  3d  part  of  the  2d  schedule,  and 
therein  mentioned  to  be  in  the  parish  of  Westhoathly,  have 
been  improperly  included  by  the  certificate  in  the  devise 
made  by  the  will  to  William  Woodman.  That  devise  is  in 
these  terms :  [His  Lordship  read  the  words  of  the  devise  to 
William  Woodman,  as  above,  and  continued:]  The  de- 
scription in  the  settlement  runs  thus :  [His  Lordship  read 
the  description,  and  continued:]  The  settlement,  it  will 
be  observed,  speaks  of  hereditaments  known  by  the  name 
Tickeridge  and  Shelves,  situate  in  the  several  parishes 
of  East  Grinstead  and  Westhoathly.  The  devise  men- 
tions only  Tickeridge  and  the  parish  of  East  Grinstead. 
The  residuary  devisee  has  argued  that  the  subject  of  the 
devise  is  clearly  *defined  by  the  reference  to  the  parish  [79 
of  East  Grinstead.  It  is  not  disputed  that  the  messuage 
which  is  called  Tickeridge  passed  by  that  specific  designa- 
tion, although  it  is  not  situate  within  East  Grinstead,  but  is 
in  Westhoathly ;  but  yet  it  is  insisted  that  all  the  other 
lands  situate  in  Westhoathly  are  not  included  in  the  devise, 
and  the  residuary  devisee  therefore  seeks  to  have  the  certifi- 
cate varied  by  omitting  from  the  2d  schedule  all  the  property 
of  the  testatrix  in  Westhoathly,  except  only  the  capital 
messuage  called  Tickeridge.  The  evidence  of  William 
Woodman,  the  son  of  the  specific  devisee,  is  to  the  effect 
that  he  has  resided  at  Tickeridge  Farm  for  more  than  fifty 
years ;  that  it  has,  during  all  that  period,  consisted  of  279 
acres,  of  which  183  are  in  Westhoathly  and  eighty-six  in 
East  Grinstead;  that  the  whole  of  the  farm-house  is  in 
Westhoathly,  but  the  great  portion  of  the  farm  buildings  is 
in  East  Grinstead;  and  that  it  was  so  occupied  by  his 
father.  A  laborer  named  Thomas  Simmonds,  who  has  known 
the  farm  from  his  childhood,  and  who  has  worked  upon 
it  for  twentj^-four  years,  deposes  to  the  like'  effect,  and  that 
the  boundaries  have  been  the  same  for  more  than  fifty  years. 
Upon  this  evidence  I  am  satisfied  that  the  finding  in  the  cer- 
tificate is  correct,  and  that  the  summons  by  which  that 
finding  is  disputed  must  be  dismissed.  / 

Another  contention  is  raised  by  a  summons  on  the  part  of 
the  representatives  of  William  Woodman,  who  insist  that 
the  certificate  is  erroneous,  inasmuch  as  it  ascribes  to  the 
residuary  devisee  certain  woodlands,  comprising  51a.  Or. 
36p.,  in  the  parish  of  Westhoathly,  which  the  representa- 
tives of  Woodman  claim  to  belong  to  and  form  part  of 
15  Eng.  Rep.  84 
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Tickeridge,  and  to  be  included  in  the  devise  to  Woodman, 
and  which  they  say  ouglit  to  be  included  in  the  3d  part  of 
the  2d  schedule. 

A  like  contention  is  raised  by  the  same  summons  by  Wil- 
liam Osborne,  of  Maresfield,  the  devisee  of  the  property 
mentioned  in  the  4th  part  of  the  schedule  to  the  certificate 
by  the  description  of  ''Hill  End  Farm,  in  the  parish  of 
Maresfield,"  who  insists  that  a  wood,  consisting  of  ^thirty 
acres,  which  by  the  8th  part  of  the  same  2d  schedule  is 
stated  to  form  part  of  the  residuary  devise,  forms  part  of 
the  Hill  End  Farm,  and  ought  therefore  to  be  added  to  the 

Earcels  contained  in  the  4th  part  of  the  same  schedule  as 
aving  passed  to  William  Osborne. 
80]  The  residuary  legatee  disputes  both  of  these  claims  • 
first,  on  the  ground  before  mentioned,  that  nothing  out  oi 
the  parish  of  East  Grinstead  passed  by  devise  to  Woodman, 
of  which  I  have  disposed  ;  and  further,  because  the  wood- 
lands so  claimed  by  Woodman  and  Osborne,  and  mentioned 
in  the  6th  and  8th  parts  of  the  schedule,  were  not  in  the 
occupation  of  either  Woodman  or  Osborne,  as  tenants  or 
otherwise,  but  were  retained  in  hand  by  the  testatrix,  or  by 
the  trustees  of  her  settlement. 

I  am  of  opinion  that  there  is  no  ground  for  this  contention 
on  the  part  of  Woodman  and  Osborne.  It  is  clear  upon  the 
evidence,  and  by  the  admissions  of  the  specific  devisees  them- 
selves, that  from  the  lands  in  their  resi)ective  occupations 
the  woodlands  in  question  had  been  actually  severed,  and 
taken  in  hand  by  the  testatrix,  who  was  the  owner  of  them. 
They  are  not  included  in  the  words  by  which  the  several 
devises  are  expressed,  nor  can  they  by  any  reasonable  con- 
struction be  held  to  be  within  the  meaning  of  the  gifts. 

In  the  coarse  of  the  discussion  it  was  more  than  once 
suggested,  in  favor  of  the  specific  devisees,  that  it  was  the 
obvious  intention  of  the  testatrix  to  give  to  the  several 
devisees,  her  tenants,  the  lands  of  which  they  had  been  long 
in  the  occupation.  Of  course  no  such  suggestion  is  entitled 
to  any  weight  in  considering  the  true  construction  of  the 
will ;  but  ii  it  were  well  founded,  it  clearly  could  not  help 
the  contention  of  the  devisees  as  to  these  woodlands,  which 
had  for  several  years  ceased  to  be  included  in  their  respective 
tenancies. 

That  disposes  of  the  four  summonses  which  were  argued 
before  me. 

Solicitors  for  defendants,  the  applicants  on  the  first  sum- 
mons :  Senior^  A/tree  <fc  John.son,  agents  for  Ihvsey-HiiHty 
Carrey  &  Nicholson^  Lewes. 
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Solicitors  for  applicants  on  the  second  summons :  Smithy 
Senning  &  Orofi^  agents  for  Fearless  &  Sons,  East  Orin- 
stead. 

Solicitor  for  applicants  on  the  third  summons :  William 
Clarke. 

Solicitors  for  applicants  on  the  fourth  summons :  Terrell^ 
Honey  &  Terrell. 

Solicitors  for  plaintiffs :  PalTner^  BuU  &  Fry. 


[Law  Reports,  1  Chancery  Division,  101.] 
C.J.B.,  Nov.  8,  1875. 

*Ex  parte  Gibbes.      In  re  WniTwoRTii.        [101 

Vendor  avid  PurcTuuer — Unpaid  Vendor — Stoppage  in  transitu — ^nd  of  tranMtus — 
Destination  prescribed  by  Vendor — Constructive  Possession  of  Purchaser — Ooods  on 
Siding  at  Railway  Station  appropriated  to  Purchaser — Part  delivery  of  Ooods. 

Cotton  was  shipped  at  Charleston,  in  America,  for  carriage  to  Liverpool.  The 
purchaser  resided  at  Luddenden  Foot,  in  Yorkshire.  The  cotton  was  consigned  to 
the  vendor's  agent  at  Liverpool,  to  whom  the  bills  of  lading  were  also  sent  by  the 
▼endor,  together  with  a  bill  of  exchange  for  the  price  of  the  cotton,  drawn  by  the 
vendor  on  the  purchaser. 

On  the  arrival  of  the  cotton  at  Liverpool,  the  bill  of  exchange  was  sent  by  the 
yendor^s  agent  to  the  purchaser,  and -upon  its  return  accepted  by  him  the  bill  of 
lading  was  sent  to  him.  He  then  indorsed  the  bill  of  lading  and  sent  it  to  the 
manager  of  a  railway  company  in  Liverpool,  who  paid  the  sea  freight  and  obtained 
possession  of  the  cotton,  whicn  was  then  forwarded  by  the  railway  to  Luddenden 
toot  Station.  The  invoice  of  the  cotton  which  was  sent  to  the  purchaser  described 
it  as  shipped  by  the  vendor  to  Liverpool,  consigned  to  order,  for  account  and  risk 
of  the  purchaser,  Luddenden  Foot.  The  bill  of  lading  provided  for  the  shipment  of 
the  cotton  into  the  port  of  Liverpool,  there  to  be  delivered  to  order  or  assigns,  he  or 
they  paying  freight  immediately  on  landing  the  goods : 

Mdd,  thit  the  transitus  prescribed  by  the  vendor  ended  at  Liverpool,  and  that 
after  the  cotton  had  been  delivered  there  to  the  railway  company  as  agents  for  the 
purchaser,  the  vendor  had  on  right  to  stop  it  in  transitu. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Halifax  County  Court. 

William  Whitworth  was  a  cotton-spinner  carrying  on 
business  as  R.  Whitworth  &  Co.  at  Boy  Mill,  Luddenden 
Foot,  near  Halifax.  He  filed  a  liquidation  petition  on  the 
17th  of  April,  1874,  under  which  a  trustee  was  appointed 
on  the  8th  of  May.  At  the  time  when  the  petition  was  tiled 
there  were  at  the  Luddenden  Foot  Station  of  the  Lancashire 
and  Yorkshire  Railway  Company  seventy-eight  bales  of 
cotton  consigned  to  Whitworth,  which  had  not  been  i)aid 
for,  and  as  to  which  the  question  arose  whetlier  the  vendors 
had  any  right  to  stop  them  in  transitu. 

R.  Whitworth  &  Co.  were  in  the  habit  of  purchasing 
cotton  from  Gibbes  &  Co.,  of  Charleston,  in  America.  The 
course  of  tnitling   was  this:    Gibbes  &   Co.    consigned   the 
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cotton,  which  was  purchased  from  them  by  Whitworth  & 
102]  Co.,  to  their  agents,  Brown,  Shipley  &  *Co.,  of  Liver- 
pool, to  whom  thej^  also  forwarded  the  bill  of  lading  of  the 
cotton,  together  with  a  bill  of  exchange  for  the  price  drawn 
upon  Whitworth  &  Co.  On  receipt  of  the  draft,  Brown  & 
Co.  sent  it  to  Whitworth  &  Co.  for  acceptance,  and,  upon 
its  being  returned  accepted  by  them,  Brown  &  Co.  trans- 
mitted the  biU  of  lading  to  Whitworth  &  Co.,  and  they, 
having  indorsed  the  bill  of  lading,  sent  it  to  Mr.  Windle, 
the  manager  of  the  Lancashire  and  Yorkshire  Railway 
Company,  at  the  North  Docks  Station,  Liverpool,  whenj 
the  cotton  lay.  The  railway  company  then  paid  the  sea 
freight  of  the  cotton,  either  b^  means  of  remittances  sent  to 
them  for  the  purpose  by  Whitworth  &  Co.,  or  bv  advances 
which  they  made  for  the  purpose  on  account  of  Whitworth 
&  Co.,  and  obtained  possession  of  the  cotton,  which  they 
then  forwarded  bv  their  own  line  of  railway  to  Luddenden 
Foot  Station.  The  company  did  not  deliver  goods  from 
that  station,  but  their  ordinary  practice  was,  on  the  arrival 
of  goods,  to  send  an  advice  note  to  the  consignee,  requiring 
him  to  remove  the  goods  within  forty-eight  hours ;  and  in 
case  he  did  not  do  so,  he  was  charged  demurrage  for  the 
goods  at  the  rate  of  3s.  per  truck  j^er  di^m.  This,  however, 
was  not  the  practice  in  the  case  of  Whitworth  &  Co.  Their 
mill  immediately  adjoined  the  Luddenden  Foot  .Station, 
and  there  was  a  siding  there,  known  as  the  *' Whitworth' s 
siding,"  for  their  exclusive  use.  When  trucks  consigned 
to  them  arrived,  no  advice  notes  were  sent  to  them,  as  from 
the  position  of  their  mill  they  would  be  aware  of  the  arrival. 
Thev  had  a  ledger  account  with  the  company  for  fieight. 
The  Whitworth' s  siding  was  on  the  south  siae  of  the  main 
line  of  the  railway.  Boy  Mill  being  on  the  north  side  of  it. 
The  siding  was  connected  with  the  main  line  by  points,  and 
with  the  interior  of  the  mill  by  means  of  a  turn-table  and  a 
level  crossing.  The  siding  was  constructed  on  land  belong- 
ing to  the  railway  company,  but  it  was  constructed  by  the 
company,  and  kept  in  repair  by  them  at  the  expense  of 
Whitworth  &  Co.  It  was  closed  by  means  of  blocks,  which 
were  fastened  by  padlocks,  except  at  the  time  when  trucks 
were  being  moved  into  or  removed  from  the  siding,  and 
trucks  could  not  be  removed  from  it  into  the  mill  except 
with  the  permission  and  under  the  control  of  the  company's 
officers.  But  Whitworth  &  Co.,  subject  to  that  permissioi\ 
103]  *alid  control,  could  always,  after  the  arrival  of  goo(^ 
consigned  to  them,  remove  them  as  and  when  they  pleaseSl 
into  their  mill.     A  notice-board  was  erected  by  the  com- 
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panv  on  the  siding,  bearing  in  large  letters  the  words 
*' Whitworth's  Siding."  Trucks  consigned  to  Whitworth 
&  Co.  were  generally,  on  their  arrival,  placed  by  the  com- 
pany's Servian ts  on  the  Whitworth' s  siding,  but  sometimes 
they  were  left  standing  in  the  station-yard  or  in  the  general 
siding. 

The  seventy-eight  bales  now  in  question  were  part  of  144 
bales  purchased  by  Whitworth  &  Co.  from  Gibbes  &  Co. 
These  144  bales  were  shipped  from  Charleston  to  New  York 
in  two  lots  of  seventy-two  bales  each,  and  thence  reshipped 
to  Liverpool.  Seventy-two  bales  arrived  at  Liverpool  in  a 
ship  called  the  Republic,  and  the  other  seventy-two  arrived 
there  in  a  ship  called  the  Celtic.  The  invoice  of  the  seventy- 
two  bales  ex  Republic  was  headed  thus:  "Invoice  of 
seventy- two  bales  uplands  cotton  shipped  by  Gibbes  &  Co.  in 
good  order,  per  S.  S.  Georgia,  Tabor,  master,  bound  for 
New  York,  from  thence  to  be  reshipped  by  steamer  to  Liv- 
erpool, consigned  to  order,  for  account  and  risk  of  R. 
Whitworth  &  Co.,  Luddenden  Popt."  Then  followed  a 
description  of  the  bales,  and  an  account  of  the  charges, 
which  amounted  to  £1,047  19*.  The  invoice  was  received 
by  Whitworth  &  Co.  on  the  6th  of  April,  1874,  and  on  the 
same  day  they  accepted  a  bill  of  excnange  for  £1,047  19*. 
which  had  been  drawn  on  them  by  Gibbes  &  Co.  and  liad 
been  sent  with  the  bill  of  lading  to  Brown  &  Co.  On  the 
return  of  the  bill  of  exchange  accepted  to  Brown  &  Co., 
^they  forwarded  the  bill  of  lading  of  the  seventy- two  bales 
'  to  W  hitworth  &  Co.    The  bill  of  lading  was  headed  thus : 

^^  Charleston  to  Liverpool. 

"New  York  and  South  Carolina ^ 

Steamship  Company.  White  Star  Line. 

Charleston  to  New  York.  V  New  York  to  Liverpool. 

Wagner,  Huger  &  Co.,  )  A^pntq  J-  H.  Sparks,  Agent. 

Wm.  A.  Courtenay,       ]  ^g^^^s.  J 

"Messrs.  Wagner,  Huger  &  Co.  and  Mr.  William  A. 
Courtenay  are  authorized  to  issue  through  bills  of  lading 
from  Charleston  to  Liverpool  for  merchandise  shipped  by 
the  steamers  of  the  New  York  and  South  Carolina  Steam- 
ship Company  to  New  York  to  the  ^consignment  of  [104 
the  White  Star  Line,  Limited,  for  reshipment  to  Liverpool 
by  steamer  or  steamers  of  their  own,  or  other  first-class 
Une." 

Then  followed  a  description  of  the  seventy -two  bales  by 
marks  and  weight,  and  the  bill  of  lading  went  on  to  provide 
that  the  goods  were  to  be  carried  into  the  port  of  New 
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York,  to  be  there  delivered  to  the  White  Star  Line,  Limited, 
for  transportation  by  the  said  company  by  their  own  or 
other  first-class  steamers  from  New  York  into  the  port  of 
Liverpool,  and  there  to  be  delivered  unto  order  or  its  assigns, 
he  or  they  paving  freight  immediately  on  landing  the 
goods.  The  bill  bore  date  at  Charleston  the  19th  of  Alarch, 
1874.  It  was  received  by  Whitworth  &  Co.  on  the  8th  of 
April,  1874,  and  the  same  day  they  indorsed  it  and  for- 
warded it  to  Windle  at  Liverpool.  He  advanced  the  money 
to  pay  the  sea  freight,  and  the  bales  were  then  given  up  to 
him,  and  were  forwarded  by  the  railway  to  Whitworth  & 
Co.  at  Luddenden  Foot,  where  thev  all  arrived  on  or  before 
the  16th  of  April.  Thirty-three  of  them  were  at  once  taken 
by  Whitworth  &  Co.  into  their  mill  for  use.  Of  the  remain- 
ing thirty-nine,  twenty  bales  in  truck  No.3,166  arrived  at 
Luddenden  Foot  Station  on  the  14th  of  April,  and  nineteen 
bales  in  truck  No.  1,280  arrived  there  on  the  15th  of  April. 
The  truck  No.  3,186  containing  the  twenty  bales  was  on  its 
arrival  placed  by  the  servants  of  the  company  in  the  Whit- 
worth's  siding,  where  it  remained  until  the  18th  of  April, 
when,  without  any  communication  with  Whitworth  &  Co., 
it  was  removed  by  the  company's  servants  and  placed  in 
the  company's  general  siding.  This  was  done  in  order  to 
assert  a  lien  which  the  company  claimed  for  unpaid  freight 
due  to  them  by  Whitworth  &  Co.,  the  company  having  re- 
ceived information  of  the  filing  of  the  liquidation  petition  on 
the  17th  of  April.  The  trucK  No.  1,260  with  the  nineteen 
bales  remained  after  its  arrival  in  the  company's  station 
yard.  In  neither  case  was  any  advice  note  given  by  the 
company  to  Whitwdrth  &  Co. 

In  the  case  of  the  seventy-two  bales  which  arrived  at  Liv- 
erpool in  the  shij)  Celtic,  the  invoice  and  the  bill  of  lading 
were  respectivelv  in  similar  terms  to  those  which  were  given 
in  the  case  of  the  shipment  by  the  Republic.  The  invoice 
for  the  seventy- two  bales  ex  Celtic  was  received  by  Whit- 
105]  worth  &  Co.  on  *the  13th  of  April,  and  the  same 
day  they  accepted  a  bill  of  exchange  for  £1,079  16*.  9d 
drawn  on  them  by  Gibbes  &  Co.  The  bill  of  lading  was  then 
sent  to  them,  indorsed  by  them,  and  transmitted  to  Windle, 
who  advanced  money  to  pay  the  sea  freight.  The  seventy- 
two  bales  were  then  given  up  to  the  railway  company,  and 
forwarded  by  them  to  Whitworth  &  Co.  at  Luddenden 
Foot  Station.  All  these  Seventy-two  bales  arrived  there  on 
or  before  the  21st  of  April,  and  thirty-three  of  them  were  at 
once  taken  into  the  mill  for  use.  Of  the  remaining  tliirty- 
nine  bales,  twenty-six  bales,  in  truck  No.  11,693,  arrived  at 
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Luddenden  Foot  Station  on  the  19th  of  April,  and  thirteen, 
in  truck  No.  7,624  arrived  on  the  2l8t  of  April,  where  they 
remained  in  the  station  yard  or  in  the  general  siding  of  the 
company.     They  were  not  placed  in  the  Whit  worth' s  siding. 

The  company  claimed  a  lien  for  freight  on  all  four  trucks, 
and  on  the  22d  of  April  they  delivered  to  the  receiver  under 
the  petition  an  advice  note  for  the  whole  seventy -eight  bales. 
The  freight  due  was  afterwards  paid  by  the  trustee  to  the 
company. 

On  the  22d  of  April  the  agent  of  Gibbes  &  Co.  at  Liver- 
pool gave  notice  to  the  station-master  at  Luddenden  Foot, 
stating  that  Gibbes  &  Co.  were  the  owners  of  the  seventy- 
eiffht  bales,  and  cautioning  him  from  delivering  them  to 
Whitworth  &  Co.,  they  not  being  their  property.  At  this 
time  the  two  bills  of  exchange  had  not  matured. 

The  cotton  was  afterwards  sold  by  arrangement  between 
the  trustee  and  Gibbes  &  Co.,  and  application  was  made  to 
the  County  Court  to  decide  who  was  entitled  to  the  money 
arising  from  the  sale.  The  judge  held  that  as  to  the  thirtv- 
nine  bales  ex  Republic,  the  transit  was  at  an  end  before  the 
notice  was  given  by  Gibbes  &  Co.  to  the  railway  company, 
and  that  consequently  the  trustee  was  entitled  to  these 
thirty-nine  bales.  But  as  to  the  thirty -nine  bales  ex  Celtic, 
his  honor  held  that  Gibbes  &  Co.  were  entitled  to  them. 
The  ground  of  the  distinction  was  this,  that  in  his  honor's 
view  the  act  of  the  railway  company  in  removing  the  truck 
No.  3,166  on  the  18th  of  April  from  the  Whitworth' s  siding 
to  the  general  siding  amounted  to  a  determination  of  the 
previously  subsisting  arrangement  between  the  company 
and  Whitworth  &  Co.,  by  virtue  of  which  the  latter  were  at 
liberty  to  take  possession  of  goods  consigned  to  *them  [106 
immediately  on  their  arrival,  without  any  permission  of  the 
company,  and  without  paying  the  company's  charges  for 
freight.  Consequently  the  thirtjr-nine  bales  ex  Celtic,  which 
arrived  at  Luddenden  Foot  Station  after  the  18th  of  April, 
were  not  constructivelv  in  the  possession  of  Whitworth  & 
Co.,  but  remained  in  the  company's  possession  as  carriers 
nntil  their  charges  were  paid,  which  was  not  done  till  after 
the  notice  had  been  given  by  Gibbes  &  Co.  not  to  deliver 
the  goods  to  Whitworth  &  Co. 

The  trustee  appealed  from  the  decision,  and  Gibbes  &  Co. 
presented  a  cross  appeal. 

Benjamin^  Q.C.,  and  Jordan^  for  the  trustee:  We  con- 
tend that  as  between  Gibbes  &  Co.  and  Whitworth  the 
transitas  of  the  goods  was  at  an  end  before  any  attempt 
was  made  to  stop  them  in  transitu.    The  transitas  was  at 
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an  end  at  Liverpool.  The  test  is  this :  Have  the  goods 
reached  the  place  where  they  were  to  be  conveyed,  by  the 
carriers,  and  where  they  will  remain  unless  the  purchaser 
giyes  some  fresh  order  for  their  subsequent  disposition? 
tVentworth  v.  Outhwaite  (*).  In  this  case,  when  the  cotton 
had  arrived  at  Liverpool,  and  Whitwortii  had  accepted  the 
bills  of  exchange,  and  the  bills  of  lading  had  been  sent  to 
him,  it  was  subject  to  his  order.  The  property  had  then 
passed  to  Whitworth,  and  the  cotton  was  in  his  possession 
oy  means  of  the  railway  company,  who  were  his  agents, 
before  the  petition  was  hied.  In  Coventry  v.  Oladstone  ('), 
Lord  Hatherley  (when  Vice-Chancellor)  said:  ^'The  ques- 
tion is,  not  whether  the  voyage  is  at  end,  but  whether  the 
goods  are  at  home,  actually  or  constructively  in  the  posses- 
sion of  the  vendee." 

At  any  rate,  looking  at  the  course  of  dealing  between 
Whitworth  and  the  railway  company,  the  cotton  was  all 
constructively  ^if  not  actually)  in  nis  possession  before  the 
petition  was  tiled,  and  nothing  which  the  company  did*af  t^r 
the  petition  was  tiled  could  alter  his  rights.  Their  lien  for 
freight  does  not  aflfect  the  question :  Allan  v.  Oripper  ('). 
Moreover,  as  part  of  the  entire  cargo  of  each  ship  was  de- 
livered to  Whitworth,  and  actually  consumed  by  nim,  that 
107]  amounted  to  a  constructive  delivery  of  the  *whole 
cargo :  Grawshay  v.  Eades  (*).  The  only  exception  to  the 
rule  that  delivery  of  part  is  a  constructive  delivery  of  the 
whole,  is  where  it  appears  that  the  partial  delivery  was  not 
intended  to  operate  as  a  delivery  of  the  whole :  BoUon  v. 
Lancashire  and  Yorkshire  Railway  Company  (*). 

De  Oex,  Q.C.,  and  Finlay  Knight,  for  Gibbes  &  Co.: 
We  say  that  when  we  gave  the  notice  we  had  a  right  to  stop 
the  whole  seventy-eight  bales.  But,  at  any  rate,  the  order 
of  the  County  Court  Judge  is  right  as  far  as  it  goes.  Brown 
&  Co.  were  in  truth  the  consignees  at  Liverpool,  they  were 
our  agents,  and  the  transitus  as  between  vendor  and  pur- 
chaser did  not  begin  until  the  goods  left  their  control.  The 
goods  were  not  in  the  possession  of  any  one  on  behalf  of  the 
purchaser  until  they  were  delivered  to  the  railway  company 
at  Liverpool.  The  company  only  took  possession  of  them 
in  the  cnaracter  of  common  carriers,  and  the  fact  that  the 
carrier  is  selected  by  the  purchaser  makes  no  difference  in 
the  vendor's  right  to  stop  in  transitu.  The  vendors  never 
parted  with  the  control  of  the  goods  until  they  were  placed 

0)  10  M.  A  W.,  436,  460.  (<)  1  B.  k  C,  181.  186. 

(«)  Law  Rep.,  6  Eq.,  44.  («)  Law  Rep.,  1  C.  P.,  431. 

(»)  2  Cr.  <fe  J.,  218.  («)  9  M.  <k  W.,  518. 
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in  the  hands  of  a  public  carrier  for  transmission  to  the  pur- 
chaser, and  they,  therefore,  had  a  right  to  stop  them  in 
transitu  at  any  time  before  there  was  an  actual  or  a  con- 
structive delivery  to  the  purchaser  at  Luddenden  Foot: 
Whitehead  v.  Anderson  {^).  The  transitus  was  not  over 
until  the  goods  were  actually  taken  into  Whitworth's  mill. 
The  Whitworth's  siding  was  only  set  apart  for  Whitworth's 
use  for  the  mutual  convenience  of  him  and  the  company; 
it  was  not  his  property.  In  order  to  change, the  character 
of  the  railway  company  from  that  of  carriers  into  that  of 
warehousemen,  it  must  be  shown  that  there  was  some  posi- 
tive contract  to. that  effect  between  them  and  Whitworth : 
Whitehead  v.  Anderson.  Nothing  of  the  kind  is  shown, 
and,  in  fact,  the  goods  had  not  left  the  company's  own 
trucks.  The  lien  of  the  company  for  freight  is  a  material 
point  in  the  case,  inasmuch  as  their  acts  show  that  they 
considered  they  had  a  right  to  place  the  goods  anywhere 
they,  pleased  on  their  own  line.  The  doctrine  of  part 
^delivery  does  not  apply,  for  the  contents  of  each  truck  [108 
must  be  treated  as  a  separate  parcel. 

[They  referred  also  to  Berndtson  v.  Strang  (') ;  Tucker  v. 
Humphrey  {^y] 

Bacon,  C.J.:    In  my  opinion  the  case  is  reasonably  clear. 

The  question  is  one  of  most  ordinary  occurrence.  The 
merchants,  the  owners  of  cotton  at  Charleston,  agree  to  send 
shipments  to  Liverpool,  and  no  where  else.  They  send 
them  from  Charleston  by  two  vessels  for  transhipment  at 
New  York,  and  they  are  to  be  paid  for  by  acceptances  of 
Whitworth.  The  vendors  send  the  bills  of  exchange  to 
Brown,  Shipley  &  Co.,  in  order  that  they  may  present  those 
bills  for  accceptance  to  Whitworth.  They  accompany  the 
bills  with  the  snipping  documents,  and  upon  the  acceptance 
of  the  bills  the  shipping  documents  are  given  up  to  the  pur- 
chaser's a^ent.  Tne  title  to  the  delivery  and  possession  of 
the  goods  IS  transferred  by  means  of  the  bill  of  lading.  The 
destination  of  the  goods  was  Liverpool.  If  anything  had 
happened  to  the  purchaser  during  the  voyage  there,  the 
vendors  would  have  had  a  right  to  stop  the  goods.  At  the 
place  which  the  vendors  prescribe  as  the  destination  of  the 
goods  the  goods  arrive ;  the  transitus  is  then  ended.  The 
vendee,  the  person  on  whose  risk  and  account  the  goods 
were  to  be  so  shipped,  had.no  right  to  claim  the  goods  un- 
'less  he  was,  as  he  became  by  the  act  of  the  authorized  agent 
of  the  vendors,  j;he  al^olute  owner  of  the  goods.  The  goods 
were  paid  for  by  means  of  bills,  which  I  am  quite  awar§  are 

(')  9  M.  A  W.,  618.  (")  Law  Rep.,  4  Eq.,  481.  (»)  4  Bing.,  616. 

15  Eng.  Rep.  85 
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not  good  bills  bv  reason  of  the  subsequent  failure  of  the 
purcnaser,  but  they  were  paid  for  in  the  manner  stipulated, 
and  when  the  goods  arrived  at  Liverpool  the  purchaser 
acquired  a  right,  by  the  fact  of  his  having  accepted  the  bills 
and  performed  the  condition,  to  demand  from  the  ship's 
master  the  delivery  to  him  of  the  goods.  He  exercised  that 
right,  and  the  argument  has  been  that  there  remained  a 
transitus  after  that.  How  is  it  possible  to  say  there  could 
be  any  transitus  after  that  ?  It  the  point  of  destination 
109]  had  not  been  reached,  then  what  Mr.  *De  Gtex  has  said 
to  me  might  have  applied.  But  that  is  not  the  present  case 
at  all.  When  Windle,  the  agent  for  Whitworth,  paid  the 
sea  charges,  which  he  did  on  Whitworth' s  account,  he  be- 
came the  holder  of  the  bills  of  lading  for  Whitworth,  and 
the  goods  were  delivered  to  him  in  that  character,  and  there 
was  an  end  of  the  transitus  pre«cribed  by  the  vendor.  The 
transitus  which  took  place  after  that  was  only  prescribed 
by  the  purchaser ;  the  vendor  had  nothing  to  do  with  it. 
The  vendor's  transitus  was  at  an  end,  and  it  is  in  vain  to 
read  such  cases  as  have  been  cited,  all  of  which  are  familiar 
instances  of  stoppage  in  transitu.  What  can  they  have  to 
do  with  a  case  of  bargain  and  sale  of  goods  to  be  delivered 
on  the  wharf  at  Liverpool  on  certain  conditions  being  com- 

{)lied  with,  which  conditions  are  complied  with?    Thede- 
ivery  takes  place,  the  transitus  is  at  an  end^  and  after  that 
the  right  at  law  to  stop  these  goods  never  existed. 

Even  if  it  were  otherwise,  there  would  apparently  be  a 
great  deal  to  be  said  on  behalf  of  the  trustee.  But  I  need 
not  go  into  it.  Upon  the  statements  which  have  been  made 
respecting  Whitworth' s  siding,  and  the  use  which  was  from 
time  to  time  made  of  it  by  Whitworth,  I  think  the  goods  had 
come  home  when  they  were  placed  upon  the  siding.  I 
think,  moreover,  that  there  was  a  constructive  delivery  to 
the  purchaser  of  the  whole  of  the  goods  by  a  delivery  of 
part,  if  it  were  necessary,  as  in  my  judgment  it  is  not,  to 
resort  to  that  doctrine.  I  think  the  taking  out  by  the  pur- 
chaser^ at  his  own  mill  of  the  cotton  from  several  of  the 
trucks,*  containing  different  parcels  not  distinguishable,  and 
working  it  up  in  nis  own  manufactory,  as  clear  a  construc- 
tive possession  of  the  entirety  as  the  law  would  require.. 

The  only  other  thing  to  be  noticed  is,  the  act  of  the 
railway  company,  who,  having  gone  on  in  an  amicable 
manner,  not  demanding  payment  of  their  freight  on  the 
instant,  but  keeping  an  account  of  the  ti-ans^tions  between 
thenjselves  and  W  hitworth,  bethink  themselves  all  of  a  sud- 
den that  they  will  keep  such  of  the  goods  as  had  not  been 
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carried  across  the  railway  (I  do  not  use  the  word  "de- 
livered," but  "carried  across  the  railway"),  until  they  are 
faid  their  charges.  '  What  has  that  to  do  with  the  question 
liave  to  consider  ?  They  majr  be  right  or  wrong.  Upon 
that  I  will  not  express  any  opinion.  But  of  this  I  am  clear, 
that  their  *act  cannot  have  altered  any  right  which  [110 
existed  before. .  Their  lien  was  upon  what  ?  Upon  Whit- 
^vorth's  goods.  It  is  because  they  were  Whitworth' s  goods 
they  claimed  the  lien.  It  is  not  necessary  to  dwell  upon 
that  part  of  the  case  at  all,  but  in  my  opinion  the  order 
■which  has  given  to  the  trustee  only  part  of  the  goods  in 
question  cannot  be  sustained.  Neither  can  the  order  which 
gives  to  the  vendor  the  other  part  of  the  goods  be  sustained. 
The  proper  order  will  be  to  declare  that  the  trustee  is 
entitled  to  the  whole  of  the  goods  which  were  in  the  posses- 
Bion  of  the  railway  company  as  the  agents,  carriers,  or  any- 
thing you  like  to  call  tnem,  of  Whitworth  at  the  time  of  the 
failure. 

The  cases  which  have  been  referred  to  do  not  affect  the 
principle  on  which  I  have  decided  this  case.  Wentworth  v. 
thUhwaite  (')  is  very  plain  and  pointed,  that  although  there 
were  certain  goods  which  were  to  be  delivered  to  a  man  at  a 
place  thirty  miles  from  Leeds,  yet.  as  they  were  actually 
delivered  at  Leeds  to  a  workman  oi  his,  the  delivery  to  the 
purchaser  was  complete.  Lord  Abinger  says  (•) :  **  It  seems 
to  me  that  a  great  part  of  the  very  learned  argument  which 
we  have  heard  turns  upon  a  question  of  fact,  whether  Leeds 
was  the  place  of  destination  to  which  the  goods  were  to  be 
sent.  It  may  be  the  place  of  destination  at  which  the  goods 
are  to  be  at  the  consignee's  risk,  and  I  think  that  in  this  case 
it  was  the  place  where  they  were  to  be  at  his  risk  until  he 
sent  for  them."  In  the  very  terms  of  the  invoice  that 
applies  to  the  present  case.  Mr.  Baron  Parke's  judgment 
is  to  the  same  effect  (*).  ''I  think  the  goods  had  arrived  at 
their  place  of  destination,  for  that,  as  I  understand,  means 
the  place  to  which  they  were  to  be  conveyed  by  the  carriers, 
and  where  they  would  remain  unless  fresh  orders  should  be 

S'ven  for  their  subsequent  disposition."  Then  he  quotes 
3rd  Ellenborough's  decision  in  Dixon  v.  Baldwin  ( ),  ob- 
serving: ''After  referring  to  the  several  cases  on  this  sub- 
ject, Lord  Ellenborough  says,  '  In  those  cases  the  goods  had 
so  far  gotten  to  the  end  of  their  journey  that  they  waited  for 
new  orders  from  the  purchaser  to  put  them  again  in  motion, 
to  communicate  to  tnem  another  substantive  destination, 

(')  10  M.  &  W.,  486.  (»)  10  M.  A  W.,  460. 

(•)  10  M.  &  W.,  449.  (*)  5  East,  175. 


676  CHANCERY  DIVISION.  [L.  R. 

1876  Carling,  Hespeler  and  Walsb'g  Cases.  C.A. 

1 1 11  and  without  such  orders  they  would  continue  *station- 
ary/"  Then  Whitehead  v.  Anderson  (*)  does  not,  in  my 
opinion,  assist  Mr.  De  G^x's  argument.  It  is  there  stated 
by  Mr.  Baron  Parke  (") :  **  The  law  is  clearly  settled,  that 
the  unpaid  vendor  has  a  ri^ht  to  retake  the  goods  before 
they  have  arrived  at  the  deatination  originally  contemplated 
by  the  purchaser,  unless  in  the  meantime  they  have  come  to 
the  actual  or  constructive  possession  of  the  vendee.  If  the 
vendee  take  them  out  of  the  possession  of  the  carrier  into 
his  own  before  their  arrival,  with  or  without  the  consent  of 
the  carrier,  there  seems  to  be  no  doubt  that  the  transit  would 
beat  end." 

But  without  going  further  into  the  authorities,  which, 
although  numerous,  are  not  by  any  means  obscure  or 
doubtful,  it  appears  to  me  that  the  right  of  stoppage  in 
transitu  ended  when  the  goods  were  delivered  by  virtue  of 
the  bills  of  lading  to  the  purchaser's  agent,  and  that  after 
that  there  could  be  no  such  right,  for  there  was  no  iransitus 
to  which  it  could  apply.     I  shall  make  no  order  as  to  costs. 

Solicitors  for  vendors :  Speechly  &  Oo.y  agents  for  6?.  E. 
Mumford^  Bradford^  Yorkshire, 

Solicitors  for  trustee :  Johnson  &  WeatheraUs^  agents  for 
Oeorge  &  Wads^  Bradford^  Yorkshire. 

O  9  M.  «k  W.,  518,  O  9  M.  A  W.,  584. 


[Law  Reports,  1  Chancery  Division,  116.] 
C.A.,  Nov.  11,  12,  1875. 

115]     *^^  ^^  Western  of  Canada  Oil,   Lands  and 
Works  Company. 

carling,  hespeler  and  walsh's  cases. 

Direcior$ — QualificcUion  found  by  Promoter — FuUy  paid-up  Shares. 

W.  entered  into  an  agreement  with  a  person  as  trustee  of  an  intended  company 
for  the  sale  to  the  company  of  a  property  for  a  certain  sum  in  cash  and  a  certain 
number  of  fully  paid-up  shares.  The  a^eement  was  not  to  be  binding  unless  adopted 
by  the  company  when  formed.  The  company  was  formed,  and  the  agreement  was 
set  out  in  the  articles.  W.  applied  to  the  appellants  to  become  directors,  which  they 
agreed  to  do  upon  his  promising  to  transfer  to  them  fully  piud-up  shares  to  qualify 
them.  They  acted  as  directors,  and  adopted  the  agreement  for  sale.  The  number 
of  shares  requisite  for  the  qualiiication  of  a  director  was  five,  but  after  the  comple- 
tion of  the  purchase  thirty  paid-up  shares  were,  by  the  direction  of  W.,  allottfHl  to 
each  of  the  appellants,  and  they  were  entered  on  the  register  as  holders  each  of 
thirty  fully  paid-up  shares,  and  received  certificates  to  that  effect.  An  order  was 
afterwards  made  for  winding  up  the  company,  and  the  Master  of  the  Rolls  .settled 
them  on  the  list  of  contributories  for  thirty  unpaid  shares  each : 

Held,  on  appeal,  that  fhe  appellants,  as  to  the  shares  allotted  to  them,  stood  in  the 
same  position  as  if  those  shares  had  been  allotted  to  W.  and  transferred  to  them  by 
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him ;  and  that,  as  there  was  no  contract  between  them  and  the  company  that  they 
would  take  shares  independently  of  their  accepting  certificates  stating  them  to  be 
the  holders  of  these  fully  paid-up  shares,  they  could  not  be  placed  on  the  list  of  con- 
tributories  as  holders  of  unpaid  shares ;  and  the  order  of  the  Master  of  the  Rolls 
was  discharged  without  prejudice  to  any  application  that  might  be  made  a£^ainst 
them  under  the  Companies  Act,  1862,  sect.  165,  or  otherwise,  on  the  ground  that 
they  had  entered  into  a  corrupt  bargain  with  W. 

This  was  a  motion  by  Carling,  Hespeler  and  Walsh,  the 
three  Canadian  directors  of  the  Western  of  Canada  Oil, 
Lands  and  Works  Company,  by  way  of  appeal  from  an 
order  of  the  Master  of  the  Kolls  putting  them  on  the  list  of 
contributories  for  thirty  shares  each  not  paid  up  ('). 

The  company  was  registered  on  the  21st  of  December, 
1871,  with  a  nominal  capital  of  £450,000  in  £100  shares.  Its 
principal  objects,  as  stated  in  the  memorandum  of  associa- 
tion, were  to  acquire  certain  lands,  oil  wells,  &c.,  in  Canada, 
and  to  cariy  on  *the  business  of  oil  distillers,  manu-  [116 
facturers  of  chemical  compounds,  &c. 

The  third  clause  of  the  articles  of  association  set  forth  an 
agreement  dated  the  18th  of  December,  1871,  expressed  to 
be  made  between  John  Walker,  on  behalf  of  himself  and 
other  vendors  of  the  one  part,  and  William  Hartley,  "as  a 
trustee  on  behalf  of  an  intended  joint  stock  company  to  be 
registered  in  England  under  the  title  of  The  Western  of 
Canada  Oil,  Lands  and  Works  Company,"  of  the  other 
part.  By  this  agreement  it  was  provided  that  the  vendor 
should. sell,  and  the  company  when  incorporated  should 
purchase,  the  lands,  oil  wells,  &c.,  therein  mentioned,  at  the 
price  of  £400,000.  The  purchase  was  to  be  completed  by 
the  3l8t  of  March,  1872.  Of  the  purchase-money  £150,000 
was  to  be  paid  in  money,  and  the  remainder  in  2,600  fully 
paid-up  ordinary  shares  of  £100  each  in  the  company.'  The 
agi;pement  went  on  to  provide  that  "This  agreement  shall 
not  be  binding  until  adopted  by  the  company,  nor  thereafter 
unless  and  until  a  competent  person,  to  be  appointed  by  the 
directors  of  the  said  company,  shall  have  certified  to  them 
that  the  intended  debenture  issue  of  the  said  compjany  of 
£225,000,  or  such  smaller  amount  as  may  be  raised,  is  fully 
covered  by  the  aggregate  values  of  the  various  properties  to 
be  purchased  by  tlie  said  company  ;  nor  unless  and  until  a 

Sood  title  shall  be  shown  to  the  said  several  lands  and  here- 
itaments  respectively  ;  nor  unless  the  acreage  of  land  shall 
be  satisfactorily  verified." 

Clause*  79  provided  that  the  first  directors  should  be  ap- 
pointed by  the  subscribers  thereto,  and  should  continue  in 
office  until  the  ordinary  meeting  of  the  company  in  1874. 

(')  Law  Rep:,  20  Eq.,  580. 
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Clause  80,  that  at  any  time  before  the  first  ordinary  meeting 
the  board  might  from  time  to  time  add  to  their  number  by 
the  appointment  of  duly  qualified  members  as  directors, 
provided  that  the  number  of  directors  should  never  exceed 
nine.  Clause  81,  that  the  qualification  of  a  director  should 
be  the  holding  of  not  less  than  five  shares  of  the  company 
in  his  own  rignt.  Clause  107,  among  other  extensive  powers 
given  to  the  directors,  authorized  them  to  borrow  in  the 
name  or  otherwise  on  behalf  of  the  company  such  sums  of 
money  on  such  terms  as  to  interest  and  otherwise  as  they 
from  time  to  time  thought  expedient,  either  by  way  of  mort- 
117]  gage  of  the  *  whole  or  any  part  of  the  property  of  the 
company,  or  by  bonds  or  debentures,  or  in  such  other  man- 
ner as  they  deemed  best. 

The  memorandum  and  articles  were  subscribed  by  seven 
persons,  who  took  one  share  each.  Walker,  the  vendor, 
being  one  of  the  subscribers.  The  agreement  of  the  18th  of 
December,  1871,  was  registered. 

The  present  appellants  were  the  three  Canadian  directors 
of  the  company — ^Carling,  Hespeler  and  Walsh.  The  ac- 
count which  Carling  gave  of  the  way  in  which  he  became  a 
director  was  as  follows : 

"Towards  the  middle  of  January,  1872,  the  said  John 
Walker  came  out  to  Canada,  and  I  nad  interviews  with  him 
on  the  subject  of  the  above-named  company.  He  brought 
out  with  him  from  England  a  copy  of  the  prospectus  which 
had  been  prepared  in  England,  and  issued,  as  I  was  in- 
formed and  believe,  by  t-ne  directors  in  England,  whose 
names  appeared  on  the  prospectus,  namely  [here  followed 
three  ijames].  The  said  John  Walker  brought  out  with  him 
to  Canada  at  the  time  aforesaid  a  copy,  of  an  agreement 
expressed  to  be  made  between  the  saia  John  Walker,  -on 
behalf  of  himself  and  other  vendors  of  the  one  part,  and 
W.  Hartley,  as  trustee  on  behalf  of  the  above-named  com- 

5 any,  of  the  other  part,  whereby  it  was  stipulated  the  said 
ohn  Walker  agreed  to  sell  certain  oil  wells  and  property 
to  the  above-named  company,  by  virtue  of  such  contract, 
for  a  sum  in  cash  and  for  2,500  fully  paid-up  ordinary 
shares  of  £100  each  in  the  said  company  ;  and  the  said  John 
Walker  informed  me  that  in  the  prospectus,  under  the  notice 
respecting  the  debentures,  my  name  had  been  inserted  as 
one  of  the  Canadian  directors,  and  he  asked  me  to  act  as  a 
director  of  the  company  in  Canada,  stating  that  he  would 
transfer  to  me  certain  fully  paid-up  shares  in  the  above- 
named  company  if  I  would  consent  to  act  as  such  director, 
such  shares  being  for  the  purpose  of  qualifying  me  as  a 
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director  of  the  'said  company.  I  stated  to  the  said  John 
Walker  that  I  would  be  willing  to  act  as  a  director  in  Canada 
of  the  above-named  company  upon  his  informing  me  that  a 
sufficient  number  of  fully  paid-up  shares  in  the  above- 
named  company  to  qualify  me  as  a  director  would  be  trans- 
ferred to  me." 

The  statements  made  by  Hespeler  and  Walsh  as  to  what 
passed  between  them  and  Walker  were  precisely  in  the  same 
terms. 

*At  a  meeting  in  Canada  of  the  three  Canadian  di-  [118 
rectors  on  the  23d  of  January,  1872,  the  agreement  oi  the 
18th  of  December,  1871,  was  adopted.  At  a  subsequent 
meeting  on  the  7th  of  February  it  was  resolved  that  a  cer- 
tain part  of  the  property  agreed  to  be  purchased  should  be 
omitted  from  the  contract,  and  that  the  issue  of  debentures 
should  be  accordingly  reduced  by  £26,000.  It  was  stated 
by  the  appellants  in  their  affidavits  that  it  was  at  the  same 
time  agreed  between  Walker  and  the  directors  that  the  ven- 
dors should  make  an  abatement  in  the  price  to  the  extent  of 
600  of  the  fully  paid-up  shares  which  the  Vendors  we^e  to 
receive.  The  abatement  appeared,  however,  to  have  been 
treated  as  being  of  260  shares. 

The  prospectus  above  referred  to,  after  being  modified  in 
conformity  with  the  last-mentioned  resolutions,  was  as 
follows : 

"Issue  of  £226,000  £12  per  cent,  mortgage  debentures,  in 
2,250  bonds  of  £100  each,  secured  by  first  charge  on  the 
company's  property. 

"Redeemable  by  annual  drawings  at  £130  pjer  debenture, 
or  convertible  at  the  option  of  the  holders  into  ordinary 
shares  at  par. 

"Interest  payable  half-yearly  in  London. 

"The  Western  of  Canada  Oil,  Lands  and  Works  Company, 

Limited. 

"Capital  £450,000, 

of  which  £226,000  is  reserved  to  meet  the  conversion  of  de- 
bentures into  shares' at  the  option  of  the  holders. 

"The  share  capital  of  £460,000,  in  4,600  shares  of  £100 
each,  receives  no  dividend  until  all  the  debentures  havo 
been  redeemed  or  converted.  2,250  shares  are  disposed  of 
in  terms  of  the  prospectus,  and  2,260  shares  are  reserved 
for  future  issue  or  lor  purposes  of  conversion  of  the  de- 
bentures. 
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^^The  2,250  mortgage  debentures  of  £1(K)  each  are  now 
offered  for  subscription." 

There  followed  a  statement  of  the  times  at  which  the 
money  advanced  on  the  debentures  was  to  be  paid  in,  and 
three  persons  were  named  as  trustees  for  the  debentuire- 
holders.  There  then  followed  the  names  of  three  persona 
119]  as  the  directors  in  England,  *and  of  the  three  appel- 
lants as  the  directors  in  Canada.  A  considerable  sum  was 
received  from  the  issue  of  debentures. 

Sometime  after  the  meeting  of  the  7th  of  February,  1872, 
the  directors  paid  Walker  the  £160,000  out  of  the  moneys 
arising  from  the  debentui*es,  and  the  purchased  property 
was  conveyed  to  the  company.  The  dates  did  not  appear, 
but  a  resolution  mentioning  that  the  land  had  been  con- 
veyed, and  directing  the  solicitors  to  pay  Walker  the  bal- 
ance due  to  him,  was  passed  by  the  Canadian  directors  on 
the  5th  of  July,  1872. 

No  shares  in  the  company  were  ever  allotted,  except 
shares  allotted  to  Walker  or  his  nominees  as  fully  paid-up 
shafes.  The  affidavit  of  the  appellent  Carling  contained  the 
following  statement  as  to  the  allotment  of  shares  to  him, 
and  the  statements  of  the  other  appellants  were  to  a  similar 
effect : 

*  **It  was  well  known  to  the  directors  of  the  company  in 
England,  as  I  am  informed  and  believe,  that  there  were  no 
other  shares  in  the  company  than  tl^ose  shares  which  it  had 
been  agreed  should  be  issued  to  the  vendors  as  fully  paid 
up,  and  that  the  directors  of  the  company  both  in  England 
Canada  were,  by  virtue  of  arrangements  made  with  the  said 
John  Walker,  to  be  qualified  by  having  transferred  to  them 
a  sufficient  number  of  fully  paid-up  shares  to  qualify  them 
to  act  as  directors." 

The  affidavit  then  proceeded  to  state  that  on  the  4th  of 
June,  1872,  one  of  tne  English  directors  wrote  to  Walker 
asking  for  instructions  as  to  the  persons  to  whom  the  shares 
given  for  the  property  were  to  be  issued,  and  that  on  the 
6th  of  July,  1872,  Walker  telegraphed  the  answer:  ''  Issue 
1,500  shares  to  A.  McEwen,  30  snares  John  Carling,  30  A. 
Walsh,  30  Jacob  Hespeler,  40  W.  P.  Howell,  balance  my- 
self," and  that  the  directors  in  England  proceeded  there- 
upon to  issue  and  register  in  Carling' s  name  thirty  shares 
in  the  company.  They  also  issued  to  him  three  certificates 
for  ten  shares  each,  which  stated  on  their  face  that  £100  per 
share  had  been  paid.     The  deponent  went  on  to  say  : 

'* I  never  agreed  to  take  any  shares  from  the  said  com- 
pany.    I  never  saw  the  prospectus  of  the  said  company, 
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nor  did  I  know  the  nature  of  such  prospectus  until  after  the 
said  company  had  been  registered.  I  never  subscribed  the 
memorandum  or  articles  of  *a880ciation.  I  never  ap-  [120 
plied  for  any  shares  in  the  company,  and  (save  as  herein 
stated)  I  never  covenanted  or  entered  into  any  contract  to 
act  as  a  director  of  the  company ;  nor  would  I  have  acted 
or  assumed  to  act  as  a  director  of  the  said  company  unless  I 
belie^d  tliat  a  sufficient  number  of  the  fully  paid-up  shares 
agreed  to  be  issued  to  the  vendors,  and  which  was  the  sole 
share  capital  of  the  company  capable  of  being  issued  at  the 
time  at  which  I  agreed  to  jom  the  said  company,  to  qualify 
me  as  a  director,  would  have  been  transferred  to  me.  The 
shares  allotted  to  me  over  and  above  the  number  necessary 
to  qualify  me  as  a  director  were  allotted  to  me  without  any 

Erevious  request  on  my  part,  and  I  was  not  aware  that  they 
ad  been  or  would  be  allotted  to  me,  until  I  received  the 
scrip  certificates  for  them." 

On  the  8th  of  November,  1878,  an  order  was  made  for  the 
compulsory  winding-up  of  the  company,  and  the  official 
liquidator  applied  to  settle  the  name  of  each  of  the  appel- 
lants on  the  list  for  five  unpaid  shares  as  a  director,  and  for 
twenty-five  fully  paid-up  shares.  The  Master  of  the  Rolls 
directed  the  summons  to  be  amended,  so  as  to  seek  to  place 
each  on  the  list  for  thirty  unpaid  shares ;  and  on  the  10th 
of  July,  1876,  he  decided  that  each  must  be  on  the  list  for 
thirty  unpaid  shares  (*). 

Chitty^  Q.C.,  and  Dumergue^  for  the  appellants:  We 
admit  that  If  there  was  any  agreement  or  understanding  be- 
tween Walker  and  the  appellants  before  all  matters  between 
Walker  and  the  company  had  been  closed  that  the  appel- 
lants should  receive  the  paid-up  shares,  the  appellants  can- 
not as  against  the  company  retain  those  shares.  But  it 
does  not  follow  from  this  that  they  can  be  put  on  the  list 
for  those  shares  as  unpaid  shares.  There  was  not,  as  there 
was  in  Hays's  Case  ("),  any <5on tract  with  the  company  to  take 
shares.  Acting  as  a  director,  does  not  bind  a  person  to  take^ 
unpaid  shares  from  the  company ;  his  obligation  is  satisfied 
by  his  having  paid-up  sliares  transferred  to  liira  :  Brown's 
Casei").  The  shares  issued  to  Walker  and  his  nominees 
are  r^ly  paid-up  shares:  Hartley's  Case{^)\  Spar  go's 
*Ca^eC).  There  was  no  contract  whatever  on  the  [121 
part  01  the  appellants  to  take  shares,  except  their  accept- 
ance of  certificates  for  fully  paid-up  shares ;  and  this  con- 

(»)  Law  Rep.,  20  Eq.,  580.  (*)  Law  Rep.,  10  Ch.,  157. 

(•)  Ibid.,  10  Ch.,  6»3.  (»)  Law  Rep.,  8  Ch.,  1(»7. 

(»)  Law  Rep.,  9  Ch.,  102. 
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tract  cannot  be  split  up — it  must  be  maintained  as  a  whole,  or 
set  aside  as  a  wnole.  The  appellants  may  be  fixed  as  trus- 
tees for  the  company  of  paid-up  shares,  but  they  cannot  be 
turned  into  holders  of  unpaid  shares. 

Roxburgh^  Q.C.,  and  Whitehorne,  for  the  official  liqui- 
dator :  A  person  wishes  to  form  a  compaivy  and  get  a  large 
bonus.  He  enters  into  a  contract  with  a  person  expressed 
to  be  a  trustee  for  the  company,  for  the  sale  of  propAty  to 
the  company  at  an  enormous  price,  which  contract  is  not  to 
be  binding  till  adopted  by  the  company  ;  he  then  gets  a  set 
of  directors,  whom  he  bribes  by  giving  them  part  of  the 
price. 

[James,  L.J.:  There  is  no  doubt  that  such  a  transaction 
cannot  stand,  but  the  question  before  us  is  whether  this 
order  gives  you  the  proper  remedy. 

Mellish,  L.J.:  May  not  the  proper  remedy  be  to  fix  the 
appellants  with  the  highest  selling  value  of  their  shares  ?] 

We  submit  not;  but  with  the  full  nominal  value,  for 
these  shares  represent  aliquot  parts  of  the  price. 

[James,  L.J.:  Surely  they  represent  aliquot  shares  of 
what  is  purchased  ?] 

The  appellants  must  be  charged  with  the  full  value  of  the 
shares :  Ueneral  Exchanye  Bank  v.  Horner  (') ;  and  there 
is  no  test  of  value  but  the  nominal  value.  Then  the  appel- 
lants are  on  the  register,  and  are  shareholders.  The  prima 
facie  liability  of  a  shareholder  is  to  pay  up  the  nominal 
value  of  his  shares,  and  it  lies  on  him  to  show  that  he  has 
done  so.     The  appellants  cannot  show  this. 

[Mellish,  L.  J.,  referred  to  Curries  Case  (').] 

[Joneses  Case  (*)  was  also  referred  to.] 

Currie's  Case  is  distinguishable ;  for  we  are  not  here 
seeking  to  alter  the  contract. 

122]  *[ James,  L.J.r  There  was  no  contract  between  the 
appellants  and  the  company  beside  the  acceptance  of  a  cer- 
tain document  giving  them  fully  paid-up  shares.  Are  you 
not  altering  that  by  fixing  them  with  unpaid  shares  ?] 

Where  a  director  obtains  the  shares  in  breach  of  his  duty 
to  the  company,  he  cannot  hold  them  as  fully  paid  up : 
Ex  parte  Daniell  (*). 

[Mellish,  L.J.:  That  is  an  affirmance  by  one  Lord  Jus- 
tice, the  other  doubting  or  dissenting.    Has  it  been  followed  ? 

James,  L.J.:  There  was  no  contract  there  with  a  third 
party,  under  which  paid-up  shares  could  be  created.] 

(»)  Law  Rep.,  9  Eq.,  480.  (»)  Law  Rep.,  6  Ch.,  48/ 

(')  3  D.  J.  <t  S.,  367.  O  1  De  G.  tfe  J.,  872. 
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NickoWs  Case  (')  is  to  the  same  effect. 

[Mellish,  L.J.:  That  seems  like  the  case  where  a  sub- 
scriber to  the  memorandum  of  association  gets  paid-up 
shares  transferred  to  him.] 

DervPs  Case  Q. 

[Mellish,  L.  J..:    That  stands  on  the  same  ground.] 

ClelancCs  Case  (')  favors  our  contention. 

Chttty^  in  reply :  The  conduct  of  the  directors  hardly 
calls  for  the  severe  remarks  of  the  Master  of  the  Rolls. 
Nobody  has  been  deceived ;  the  debenture  holders  have  ^ot 
all  the  security  they  contracted  for,  and  the  seven  subscrib- 
ers to  the  memorandum  knew  all  about  the  transaction. 

[James,  L.J.:  It  was  represented  to  the  debenture  hold- 
ers that  the  contract  for  purchase  was  subject  to  the  approval 
of  the  directors,  whom  tliey  had  a  right  to  suppose  to  be  an 
independent  body.] 

Then  there  is  no  corrupt  bargain  as  to  any  but  the  five 
shares.  Walker  only  undertook  to  provide  the  necessary 
amount  for  a  qualification,  and  after  the  purchase  had  been 
completed  it  was  ^perfectly  competent  to  the  directors  [123 
to  accept  a  present  of  the  other  twenty-five  shares  from  him. 

[Brett,  J.,  referred  to  the  wording  of  the  affidavits  of 
the  directors,  where  it  was  said  that  Walker  stated  "that 
he  would  transfer  to  me  certain  paid-up  shares,"  not  saying 
*'five."] 

As  to  Ex  parte  DanieU  (*)  there  were  no  paid-up  shares 
in  the  company,  and  the  transaction  merely  came  to  this, 
that  the  directors  declared  that  their  own  shares  should  be 
treated  as  fully  paid  up.  Here  there  were  paid-up  shares, 
and  Brown!  s  Ca^e  (*)  shows  that  it  makes  no  difference  tliat 
they  were  allotted  direct  to  the  appellants  instead  of  being 
allotted  to  Walker  and  transferred  by  him  to  the  appellants, 
in  which  case  there  could  have  been  no  question. 

James,  L.J.:  In  a  case  in  which,  two  or  three  days  ago, 
we  sustained  a  decision  of  the  Vice- Warden  of  the  Stannaries 
Court,  making  a  gentleman,  who  had  received  shares  under 
circumstances  very  analogous  to  those  of  the  present  case, 
pay  the  full  nominal  amount  of  those  shares,  we,  in  giving 
our  judgment,  expressly  reserved  the  consideration  of  the 
main  point  which  we  have  now  to  determine,  that  is,  whether, 
under  such  circumstances,  the  shares  can  be  treated  .as  un- 
paid shares.  We  have  now  to  determine  that  point,  the 
question  not  being  before  us  to  what  relief  in  any  other 

(^)  24  Beav.,  fi39.  {*)  1  De  G.  A  J..  372. 

(»)  Law  Rep..  8  Ch.,  768.  («)  Law  Hop.,  \)  Ch.,  102. 

(«)  Ibid.,  14  Eq.,  387. 
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form  of  proceeding  the  company  may  be  entitled  as  against 
the  appellant.  We  entirely  agree  with  the  Master  of  the 
Rolls  tnat  these  gentlemen  committed  a  very  grave  and  very 
reprehensible  breach  of  trust  in  accepting  a  qaalification 
from  a  person  who  was  a  vendor  to  the  company,  and  with 
whom  it  would  be  their  duty  to  deal  as  trustees  for  the 
company.  But  then  the  question  arises,  what  is  the  mode 
in  which  relief  is  to  be  given  in  respect  of  such  a  breach  of 
trust?  Of  course  we  are  not  capriciously  to  punish  the 
persons  who  have  committed  it.  We  have  to  see  that,  if 
they  are  punished,  they  are  punished  in  due  course  of  law. 
104]  *The  mode  in  which  the  Master  of  the  Rolls  has 
fixed  these  gentlemen  is  by  treating  as  unpaid  shares  the 
shares  for  which  they  are  entered  in  the  register  as  holders 
of  paid-up  shares.  Now  beyond  all  question  they  never 
made  themselves  liable  to  take  any  shares  at  all — ^they  never 
contracted  to  take  shares  or  to  pay  for  shares — ^the  only 
contract  between  them  and  the  company  was  the  contract 
that  arises  from  the  fact  that  certificates  of  the  shares  as 
paid-up  shares  were  sent  to  them  and  they  accepted  those 
certificates.  If,  therefore,  the  case  depends  on  a  contract 
between  them  and  the  company,  the  contract  must  either 
be  approbated  or  reprobated.  If  the  contract  was  a  con- 
tract that  they  would  take  paid-up  shares,  we  cannot  con- 
vert that  into  a  contract  to  take  unpaid  shares.  These 
shares  formed  part  of  the  shares  which  had  been  agreed  to 
be  given  to  Mr.  Walker  in  part  payment  of  his  purchase- 
mone^,  and  I  think  that  the  case  cannot  be  distinguished 
in  point  of  legal  result  from  what  it  would  have  been  if  the 
shares  had  been  formally  registered  in  the  name  of  Walker^ 
and  then  transferred  by  Walker  to  the  directors  in  pursu- 
ance of  his  agreement  with  them.  If  that  had  been  done  in 
form,  which  was  the  substance  of  the  transaction,  it  appears 
to  me  that  it  would  have  been  impossible  to  treat  tlie  shares 
in  the  hands  of  Walker's  transferees  otherwise  than  as  paid- 
up  shares  which  Walker  had  got  from  the  company,  and 
wnich  had  been  transferred  froni  Walker  to  the  directors. 
In  that  state  of  things  the  transfer  would  have  been  a  sim- 
ple bribe  or  present  to  the  directors,  constituting  a  breach 
of  trust  on  their  part  and  a  misfeasance  in  respect  of  which 
they  would  have  to  account  in  exactly  the  same  way,  and 
on  the  same  principles,  as  if  he  had  handed  them  over  a 
piece  of  property,  or  a  diamond,  or  a  sura  of  cash  ;  that  is 
to  say,  the  company  would  be  entitled  to  get  back  from  their 
unfaithful  trustees  what  the  unfaitliful  trustees  had  ac- 
quired by  reason  of  their  breach  of  trust  and  misfeasance. 
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That  leaves  the  appellants  liable  to  be  called  npon  under 
the  166th  section,  at  the  suit  of  the  company,  or  at  the  suit 
of  any  creditor  of  the  company,  to  make  such  compen- 
sation as  the  court  shall  think  ought  to  be  made  under 
the  circumstances  with  respect  to  the  misfeasance.  What 
the  extent  of  that  is  it  is  not  for  us  at  present  even  to 
*shadow  forth.  It  is  not  for  us,  I  think,  to  express  [125 
any  opinion  as  to  the  mode  in  which  the  amount  or  the 
compensation  is  to  be  ascertained,  because  probably  fresh 
facts  may  be  produced  before  the  Master  of  the  Rolls,  and 
it  may  have  to  be  considered  by  him  as  an  entirely  new 
case  upon  that  application,  and  it  may  have  to  be  recon- 
sidered by  us,  or  whoever  may  constitute  the  Court  of  Ap- 
I)eal,  when  the  case  comes  up  for  further  discussion.  I 
therefore  purposely  abstain  from  saying  anything  about 
what  may  oe  the  possible  results  of  anj  such  proceeding 
against  the  appellants,  but  I  am  of  opinion  that  we  cannot 
in  law  make  these  shares  unpaid  shares. 

The  only  difficulty  which  occurred  to  me  during  the  argu- 
ment was  created  by  Ex  parte  DanieU  (*).  That  was  a  case 
in  the  Court  of  Appeal,  but  it  was  a  decision  of  one  Lord  Jus- 
tice affirming  that  of  the  Master  of  the  Rolls,  with  a  strong 
expression  of  doubt  on  the  part  of  the  other  Lord  Justice. 
But  apart  from  that,  there  was  there  nothing  like  a  contract 
with  a  third  person  which  was  fulfilled  by  transferring 
shares  to  the  directors ;  there  was  simply  a  gift  by  directors 
to  themselves,  independently  of  any  contract  whatever,  and 
without  any  bargain  to  which  the  transaction  could  be  re- 
ferred. The  directors  put  themselves  on  the  list  as  share- 
holders, and  were  then  challenged  to  show  how  they  had 
paid  up  the  shares.  The  court  held,  and  probably  rightly, 
that  it  was  not  competent  for  them,  having  put  themselves 
by  their  own  act,  without  any  contract,  on  the  list  of  share- 
holders, to  say,  "  We  never  meant  to  pay  for  those  shares, 
and  we  took  them  as  a  present."  It  was  a  very  strong  case, 
and  the  court  thought  tnat  they  could  not  set  up  their  own 
entry  of  a  payment  which  never  was  made,  and  could  not 
be  heard  to  say,  "  We  meant  to  steal  these  shares  from  the 
company;  we  meant  to  take  the  company's  property  and 
divide  it  amongst  ourselves."  Ex  parte  DanieU  is  there- 
fore distinguisnable,  in  a  very  material  point  of  fact,  from 
the  present ;  and  I  do  not  think  we  should  be  justified  in 
treating  it  as  governing  this  case.  My  opinion,  therefore, 
is  that  the  order  of  the  Master  of  Rolls  ought  to  be  dis- 
charged, without  prejudice  to  any  application  which  the 

(»)  1  De  O.  &  J.,  8Y2. 
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company  or  any  i)er8on  whatever  may  think  it  right  to  make 
under  the  166tn  section  of  the  act. 

126]  *MELLisn,  L.J.:  I  am  of  the  same  opinion.  I  en- 
tirely agree  that  the  acceptance  of  these  shares  on  the  part  of 
the  directors  was  a  breach  of  trust,  but  I  do  not  wish  to  give 
any  opinion  whether  that  breach  of  trust  was  confined  to 
the  five  shares,  or  extended  to  the  whole  thirty ;  first,  be- 
cause I  do  not  think  that  on  this  affidavit,  which  is  the  only 
evidence  before  us,  any  very  satisfactory  conclusion  can  be 
come  to  as  to  whether  the  original  bargain  related  only  to 
the  five  shares  which  formed  the  qualification,  or  related  to 
the  whole  thirty  ;  and,  secondly,  because,  without  a  much 
more  careful  examination  into  the  precise  state  of  things  as 
between  the  company  and  Walker  at  the  time  when  the 
thirty  shares  were  allotted,  it  is  impossible  to  tell  whether 
there  did  still  remain  duties  to  be  performed  by  the  direct- 
ors for  the  benefit  of  the  company  as  between  the  company 
and  Walker,  the  existence  of  which  would  make  the 
acceptance  of  shares  from  him  a  breach  of  trust,  even 
although  it  had  not  been  previously  agreed.  On  the  ques- 
tion, therefore,  whether  the  breach  of  trust  extends  to  the 
whole  thirty  shares,  or  only  to  the  five  shares,  I  wish  to  give 
no  opinion. 

But  what  is  the  consequence  of  the  breach  of  trust, 
whether  it  extends  to  the  five  or  to  the  whole  thirty  ?  There 
certainly  are  three  things,  anj  one  of  which  the  conapany 
might  do.  They  might  say,  m  the  first  instance,  *'  These 
shares  never  ought  to  have  been  allotted  to  the  directors  at 
all ;"  and  if  they  were  now  valuable  shares  they  could  say, 
*'  Transfer  them  back  to  us,  for  you  never  were  entitled  to 
them."  Secondly,  if  the  directors  had  sold  the  shares  and 
made  a  large  profit  out  of  them,  the  company  could  have 
said,  "Those  snares  were  our  shares,  you  were  trustees  for 
us,  and  therefore  you  shall  hand  over  to  us  the  entire  profit 
you  have  made  by  selling  them ;"  and,  thirdly,  the  com- 
pany might  say,  "Although  you  have  made  no  profit  by 
selling  these  shares,  yet,  oy  having  had  them  allotted  to 
you,  you  deprived  us  of  the  power  of  allotting  them  to 
other  persons,  therefore  you  must  pay  us  the  sum  which  we 
have  lost  by  reason  of  our  being  deprived  of  the  right  of 
allotting  those  shares  to  other  persons  who  would  have  paid 
them  up."  Of  these  three  remedies  the  liquidatord  may,  in 
my  judgment,  take  whichever  is  most  beneficial  to  the  com- 
127]  pany.  But  can  they  do  more?  Can  *they  say, 
"Although  the  shares  which  you  have  taken,  which  were 
the  property  of  the  company,  were  absolutely  worthless  or 
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worth  very  little,  both  at  the  time  when  you  took  them  and 
ever  since,  nevertheless,  inasmuch  as  nominally  they  were 
£100  shares,  we  will  make  you  liable  for  that  full  sum  of 
£100  on  each  share  ?"  In  my  judgment  that  would  be  in- 
flicting an  arbitrary  punishment  on  a  trustee  for  his  breach 
of  trust.  It  would  not  be  indemnifying  the  cestui  que  trvM 
for  the  injury  he  had  sustained,  but  would  be  giving  him  a 
sum  which,  if  the  breach  of  trust  had  never  been  committed, 
he  would  not  have  acquired.  This  appears  to  me  to  be  in 
principle  wrong. 

Now,  the  argument  for  the  liquidator  has  been  based  upon 
Ex  parte  DanielH^\  and  is  in  substance  this:  "There  are 
two  steps  in  the  breach  of  trust  you  have  committed :  first, 
the  allotting  the  shares,  which  makes  you  a  shareholder 
and  member ;  and,  secondly,  the  entering  them  as  paid-up  ; 
and  we  are  entitled  to  adopt  so  much  of  the  transaction  as 
relates  to  allotting  the  shares  and  making  you  a  share- 
holder, while  we  repudiate  that  portion  of  the  transaction 
which  represents  the  shares  as  being  paid  up."  Ex  parte 
Daniell  is  rested  on  as  an  authority  for  that,  but,  in  my 
opinion,  there  is  a  material  distinction  between  Ex  parte 
Daniell  and  the  present  case.  In  Ex  parte  Daniell  there 
was  no  contract  between  any  third  person  and  the  company 
entitling  that  third  person  to  paid-up  shares.  The  only 
contracts  that  took  place  were  between  the  directors  and  the 
particular  director  to  whom  the  shares  were  allotted.  It 
was  a  case,  in  fact,  in  which  directors  made  presents  of  the 
shares  of  the  company  to  each  other,  and  in  that  state  of 
things  it  was  held  (and  it  is  not  necessary  to  say  whether  it 
was  held  correctly  or  not)  that  quoad  the  allotment  the 
transaction  might  be  ratified  and  as  to  the  rest  repudiated. 
Lord  Justice  Turner  said  that  each  of  the  two  steps  was  a 
breach  of  trust,  but  I  confess  I  should  have  rather  thought 
it  a  more  correct  way  of  putting  the  case  to  say  that  quoad 
the  allotment  of  the  shares  to  the  directors  the  transaction 
was  perfectly  valid,  but  quoad  enterinff  the  shares  as  paid- 
up  snares  it  was  a  breach  of  trust ;  and  therefore,  that  what 
was  a  breach  of  trust  could  be  done  away  with,  while  that 
*which  was  not  a  breach  of  trust  remained  in  force.  [128 
But  in  the  present  case  it  is  perfectly  plain  that  there  was  a 
contract  with  Walker,  by  which  Walker  was  entitled  to  a 
large  number  of  paid-up  shares,  and  that  contract  was  regis- 
tered so  as  to  tafee  the  case  out  of  the  provisions  of  the  act 
of  1867 ;  so  that,  if  the  shares  had  been  given  to  Walker,  he 
and  any  persons  to  whom  he  afterwards  transferred  them 

(»)  1  Be  G.  A  J.,  872. 
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would  have  held  them  as  fully  paid-up  shares.  Now,  I 
agree  with  what  the  Lord  Justice  James  says,  which  I  think 
is  very  strongly  confirmed  by  what  is  said  by  Lord  Selbome 
in  Brown^s  Case{^\  that  the  legal  effect  of  an  allotment  of 
these  shares  to  the  directors  at  Walker's  request  is  exactly 
the  same  as  if  the  shares  had  been  allotted  to  Walker  him- 
self as  paid-up  shares  and  then  transferred  by  Walker  to 
the  directors.  The  shares  in  question  were  not  allotted  in 
pursuance  of  any  contract  made  between  the  directors  and 
the  particular  director  to  whom  the  allotment  was  made, 
but  Walker,  being  entitled  to  have  paid-up  shares  allotted 
either  to  himself  or  to  his  nominees,  desired  that  they  should 
be  allotted  to  particular  directors  as  his  nominees,  and  they 
were  accordingly  so  allotted.  I  feel  grave  doubt  whether 
there  is  any  contract  between  the  particular  person  who 
accepts  the  shares  and  the  company,  beyond  this,  that  of 
course,  by  being  entered  in  the  register  as  a  paid-up  share- 
holder, he  at  any  rate  becomes  a  paid-up  shareholder.  It 
appears  to  me,  therefore,  that  there  is  nothing  to  compel  us 
to  do  what  I  cannot  help  thinking  it  would  be  a  great  injus- 
tice to  do,  namely,  to  make  gentlemen  who  no  doubt  Imve 
committed  a  breach  of  trust  liable,  not  for  the  consequences 
of  that  breach  of  trust,  but  liable  to  pay  to  the  company  a 
sum  of  monev  which,  if  that  breach  of  trust  had  not  been 
committed,  the  company  could  not  have  recovered.  It  ap- 
pears to  me  that  the  only  contract  entered  into  by  these 
gentlemen  with  the  company  being  that  they  became  mem- 
bers of  the  company  by  accepting  certificates  of  paid-up 
shares,  that  contract  must  either  be  adopted  or  rejected  in 
its  entirety.  If  it  is  rejected,  they  are  not  shareholders  at 
all.  If  it  is  adopted,  the  company  is  entitled  to  say, 
'^They  are  not  your  shares,  but  ours,"  but  that  does  not 
make  them  hold  unpaid-up  shares.  I  agree,  therefore,  with 
the  Lord  Justice. 

129]  *Bramwell,  B.:  I  am  entirely  of  the  same  opinion ; 
and  therefore  I  shall  say  nothing  except  that  I  should  be 
very  sorry  to  have  it  supposed  for  a  moment  that  we  con- 
sider these  gentlemen  not  to  have  done  wrong,  as  Mr.  Chitty 
to  some  extent  contended.  I  think  that  they  have,  and  i 
think  it  very  desirable  that  people  should  be  taught  that 
such  a  proceeding  is  wrong,  for  I  believe  that  there  are 
many  persons  who,  not  meaning  to  do  anything  morally 
wrong,  are  not  conscious  that  they  are  committing  a  great 
error  when  they  put  themselves  ^n  the  situation  of  having 
an  interest  adverse  to  those  on  whose  behalf  they  ought  to 

0)  Law  Rep.,  9  Ch.,  102. 
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act.  I  think,  however,  that  the  law  has  quite  sufficiently 
provided  a  remedy  for  misconduct  like  this,  without  doing 
what  I  think  we  should  do  if  we  supported  this  order,  that 
is  to  say,  distort  the  facts  of  the  case,  and  find  that  to  exist 
which  in  realty  does  not  exist. 

Brett,  J.:  I  am  very  sorry  to  be  obliged  to  agree  in  this 
judgment.  I  should  have  been  exceedingly  happy  if  I 
could  have  agreed  with  the  judgment  of  the  Master  of  the 
Rolls,  for  I  tnink  that  the  law  ought  to  be  kept  as  wide 
as  it  can  be,  in  order  to  put  an  end,  if  possible,  to  this 
system  of  directors  taking  paid-up  shares;  but  it  seems 
to  me  that  we  cannot  in  point  of  law  hold  that  these 
I)ersons  are  liable  to  pay  to  the  company  the  amount  of 
these  shares  as  if  they  were  unpaid.  Ihey  can  only  be 
made  liable  to  pay  anything  to  the  company  in  respect  of 
these  shares  under  a  contract  to  pay  calls  m  respect  of  them, 
or  by  reason  of  a  breach  of  trust.  Now,  as  I  apprehend, 
there  never  was  a  contract  at  all  between  these  gentlemen 
and  the  company  with  regard  to  these  shares ;  they  never 
entered  into  a  contract  with  the  company  to  take  shares  at 
all.  If  they  had  entered  into  a  contract  with  the  company 
to  take  shares,  that  would  have  involved  a  contract  to  pay 
for  them.  But  by  merely  taking  paid-up  shares  from  a 
third  person  they  certainly  never  entered  into  any  contract 
with  the  company  to  pay  anything  in  respect  of  those 
shares ;  and  therefore  tney  cannot  be  held  liable  to  pay  on 
the  ground  that  they  contracted  to  pav.  The  fact  of  their 
accepting  these  shares  at  the  moment  they  did  *was  a  [130 
breach  of  trust,  but  the  effect  of  that  breach  of  trust  is  not 
to  make  them  liable  to  pay  the  nominal  amount  of  the 
shares,  but  to  make  them  liaole  as  trustees  of  the  company, 
for  the  real  value  of  the  shares.  This,  it  seems  to  me, 
would  have  been  the  case  before  the  act  of  1862  ;  but  under 
that  act  there  is  a  summary  remedy  given  to  the  company 
or  to  the  bond-holders  by  the  166th  section ;  and  I  think, 
considering  what  answers  may  be  made  to  some  people  and 
what  answers  cannot  be  made  to  others,  it  may  be  a  matter 
of  grave  consideration,  if  it  be  thought  necessary  to  make 
an  application  under  the  165th  section,  in  whose  name  that 
application  shall  be  made. 

Solicitors:  Lewis^  Munns  &  Longden;  HarriBon^  Beal 
&  Harrison. 

See  12  Eng.  Rep.,  154 note;  ante,  281  and  note. 
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[Law  Reports,  1  Chancery  Division,  171.] 
C.A.,  Dec.  8,   1876. 

171]      *Republio  of  Costa  Rica  v.  Erlanger. 

[1874    C.     113.] 
Oron  Bill — Corporation — Di»covery — Staying  Proceedingt, 

An  original  bill  was  filed  by  a  foreign  republic,  and  a  cross  bill  was  filed  by  one 
of  the  defendants  against  the  republic  and  one  of  its  officers,  made  a  defendant  far 
the  purpose  of  discovery : 

Held  (reversing  the  decision  of  Malins,  V.C.),  that  the  court  would  not  order 
proceedings  in  the  original  suit  to  be  stayed  until  the  officer  of  the  republic  had 
appeared. 

Semble,  that  the  suit  might  be  stayed  until  the  republic  had  named  a  proper  per- 
son to  give  discovery. 

Semble,  that  the  rule  is  the  same  in  the  case  of  a  corporation. 

A  BILL  had  been  filed  by  the  Republic  of  Costa  Rica 
against  Emile  Erlanger  and  others.  The  defendant  Erlanger 
filed  a  cross  bill  against  the  Republic  of  Costa  Rica  and  the 
President  of  the  Republic,  making  the  president  a  defendant 
for  the  purpose  of  discovery.  The  causes  were  proceeding 
under  the  old  practice. 

Erlanger  then  gave  notice  of  motion  before  the  Vice-Chan- 
cellor  Malins  that  proceedings  in  the  original  suit  might  be 
stayed  until  the  defendants  in  the  second  suit  had  appeared 
and  answered.  The  Republic  then  appeared.  The  Vice- 
Chancellor  Malins  made  an  order  on  the  motion  that  the 
proceedings  in  the  original  suit  should  be  stayed  until 
appearances  should  be  entered  by  the  defendants  in  the 
cross  suit. 

The  Republic  of  Costa  Rica  appealed. 

Olasse,  Q.C.,  and  Locock  Webb^  Q.C.  {Higgins^  Q-C, 
with  them),  for  the  appellants,  referred  to  United  States  of 
America  v.  Wagner  ( ) ;  Refpvblic  of  Peru  v.  Weguelin  (*) ; 
Prioleau  v.  United  States  ('). 

Cotton^  Q.C.,  and  JPVy,  Q.C.  {Ingle  Joyce  with  them),  for 
Erlanger :  The  Republic  is  a  corporation,  and  we  have  a 
172]  right  to  select  *one  of  its  officers,  and  make  him  a  de- 
fendant, for  the  purpose  of  discovery.  It  is  then  the  prac- 
tice to  stay  proceedings  until  the  defendants  to  the  cross  bill 
have  appeared  and  answered.  The  cases  cited  on  the  other 
side  rather  show  that  the  plaintiff  in  a  suit  against  a  cor- 
poration has  a  right  to  select  a  proper  officer  of  a  corpora- 
tion. If  the  officer  selected  happens  to  know  nothing  about 
it,  that  is  the  plaintiff's  misfortune. 

(>)  Law  Rep.,  2  Ch.,  682. '  (»)  Law  Rep.,  20  Eq.,  140. 

(»)  Law  Rep.,  2  Eq.,  659. 
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James,  L.  J.:  It  appears  to  me  that  the  order  of  the  Vice- 
Chancellor  has  been  issued  improvidentljr.  There  is  an 
original  suit  by  a  foreign  government  against  a  defendant 
claiming  some  relief  as  against  him — it  does  not  signify 
what.  The  defendant,  bemg  sued  by  the  foreign  govern- 
ment, has  filed,  as  he  properlv  might  ao,  a  cross  bill  against 
the  foreign  ffovernment,  and  has  named  a  person  connected 
with  that  foreign  government,  and  resident  abroad,  as  a 
defendant  to  that  cross  bill,  for  the  purpose  of  discovery. 
The  Vice-Chancellor  has  thereupon  made  an  order  staying 
the  original  suit  until  both  the  defendants — the  government 
which  was  the  plaintiff  in  the  original  suit,  and  the  person 
selected  by  the  plaintiff  in  the  cross  suit — shall  have  ap- 
peared to  that  cross  bill.  And  now  it  is  said  that  this  case 
IS  to  follow  exactly  the  analogy  of  what  would  be  done  in 
suits  against  corporations  in  England.  I  have  not  heard 
any  an  thori t)r  cited,  and  I  should  be  very  much  surprised 
if  any  authority  could  be  found,  that  such  a  thing  could  be 
done  even  with  regard  to  an  English  corporation,  and  an 
officer  of  that  English  corporation ;  that  is  to  say,  that  the 
original  suit  should  be  stayed  until  that  officer,  or  person 
who  was  named  by  the  plaintiff  in  the  second  suit,  has  ap- 
peared and  answered.  Of  course  the  person  may  determine 
tor  himself  whether  he  will  make  discovery  or  not,  but  in 
many  cases  the  corporation  might  have  no  power  to  com- 
pel him  to  do  so. 

In  this  court,  with  regard  to  persons  in  this  country,  it  is 
open  to  a  plaintiff  in  a  cross  suit  to  select  any  person  he 
thinks  fit  lor  the  purpose  of  discovery,  and  if  that  person  is 
subject  to  the  process  of  the  court,  the  plaintiff  can  use  the 
process  of  the  court  for  the  purpose  of  extracting  from  the 
defendant  so  selected  whatever  can  *be  got  from  him.  [173 
But  if  the  plaintiff  chooses  to  select  somebody  whom  he 
cannot  get  to  appear  or  answer,  he  does  not  thereby  obtain 
a  right  to  stop  mdefinitely  the  suit  of  the  original  plaintiff. 
He  18  at  liberty  to  use  the  process  of  the  court,  and  if  he 
can  enforce  discovery  he  is  at  liberty  to  do  so.  That  is  all 
the  court  can  do  for  a  plaintiff  in  such  a  position,  except 
that  the  court  can,  for  the  purpose  of  doing  justice,  say  to 
the  original  plaintiff,  *'  We  will  stop  your  proceedings  until 
you  have  named  some  proper  person  to  give  the  discovery 
which  is  sought  by  the  defendant  from  you."  That  is  the 
form  of  the  order  which  was  given  at  common  law,  and  it  is 
the  form  of  the  order  given  at  this  court,  and  is  the  form  of 
the  order  which  is  prescribed  by  the  rules  under  the  Judi- 
cature Act.     I  believe  there  is  no  authority  whatever  either 
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with  regard  to  an  English  corporation  or  plaintiff,  or  a  for- 
eign corporation  or  plaintiff,  for  staying  tne  proceedings  in 
the  suit  until  a  defendant  selected  by  the  plaintiff  in  a  cross 
suit  has  entered  an  appearance  in  the  cross  suit. 

I  am  of  opinion  that  the  order  of  the  Vice-Chanoellor 

ought  to  be  discharged  so  far  as  it  added  to  the  order  the 

name  of  the  President  of  the  Republic  of  Costa  Rica.     The 

other  part  of  the  order  which  stayed  the  proceedings  till  the 

,  Republic  has  appeared  was  quite  right. 

Mellish,  L.J.:  The  Vice- Chancellor's  order  in  this  case 
cannot  be  supported  unless  the  defendants  in  the  original 
suit  are  entitled  as  of  right  to  compel  the  President  of  the 
Republic  to  give  discovery  and  to  answer  the  interrogatories 
that  may  be  put  to  him. 

I  have  no  doubt  that  it  is  the  duty  of  the  court  to  see  that 
justice  is  done,  and  that  the  proper  person  is  appointed  to 
make  the  discoverv,  but  in  my  opinion  it  would  be  liable  to 
very  great  abuse  ir  the  defendant  was  allowed  to  select  any 
person  he  chose  to  give  the  discovery.  He  might  select  a 
friend  of  his  own  to  give  discovery,  or  he  might  select  some 
person  who  would  in  all  probability  decline  to  give  the  dis- 
covery, and  so  he  might  get  rid  of  the  suit  altogether. 

I  quite  understand  that  there  may  be  reasons,  political  or 
174]  of  *dignity,  which  may  make  the  head  of  a  foreign 
government,  whether  president  or  king,  unwilling  to  submit 
to  the  process  of  the  court  in  giving  discovery  ;  and  in  all 
probability  there  is  always  some  inferior  officer  who  knows 
a  great  deal  more  about  the  matter  than  the  President  is 
likely  to  know. 

It  appears  to  me  a  very  much  more  rational  practice  to 
say  that  the  Republic  is  bound  to  produce  some  person  who 
can  give  the  proper  discovery,  but  the  defendants  are  not 
entitled  to  select  whomsoever  they  choose.  I  believe  there 
is  no  authority  for  saying  that  they  have  that  right,  and  in 
my  opinion  we  ought  not  to  make  a  precedent  to  give  it. 

Blackburn,  J.:  I  am  of  the  same  opinion.  I  do  not 
think  there  is  any  complaint  of  the  cross  bill  making  the 
President  a  defendant  if  the  President  chooses  to  appear 
upon  it.  But  the  complaint  here  is  that  the  Vice-Chancellor 
lias  stayed  the  proceedings  in  the  original  suit  till  the  Presi- 
dent does  appear. 

I  do  not  see  any  reason  why  that  should  be  done.  I  quite 
agree  that  where  a  foreign  sovereign  sues  in  this  country  he 
should,  so  far  as  the  thing  can  be  done,  be  put  in  the  same 
position  as  a  body  corporate.  The  manner  in  which  a  cor- 
poration is  to  appear  is  provided  for  in  Rules  of  Court,  1875, 
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Order  xxxi.,  rule  4,  adopting  pretty  nearly  the  practice  of 
the  common  law  before  the  act  passed.  [His  Lordship  then 
read  the  rule.] 

Now  where  the  body  corporate  suing  is  within  the  juris- 
diction of  this  court,  you  can  j)ossibly  make  an  order  upon 
the  corporation  that  one  of  their  officers  shall  answer ;  but 
of  course  it  would  be  absurd  to  make  an  order  upon  a  cor- 
poration to  direct  an  officer  to  answer  who  can  know 
nothing  about  the  matter.  A  discretion  would  be  used  in 
selecting  the  person  who  is  likely  to  know  and  could  answer 
accordingly. 

I  do  not  think  that  upon  this  point  the  sovereignty  makes 
any  diflference  when  the  corporation  is  out  of  the  jurisdic- 
tion. The  court  could  not  enforce  an  order  in  any  other  way 
than  by  staying  the  suit  till  a  proper  person  ha^  been 
named,  and  that  I  apprehend  to  have  been  the  state  of 
things  in  the  case  of  the  Republic  of  *  Peru  v,  Weg-  [175 
uelm{'),  where  the  Vice  Chancellor  Hall  stayed  the  suit 
until  a  foreign  sovereign  had  submitted  to  do  what  was 
right  and  proper  by  naming,  bona  fide  and  really  and  truly, 
the  person  who  could  give  the  discovery.  It  would  answer 
all  tlie  purposes  of  justice  if  what  the  Vice-Chancellor  Hall 
there  did  were  to  be  adopted  here.  The  plaintiff  may  select 
anybody  he  chooses,  but  he  is  not  to  say  that  in  this  case 
lie  will  select  the  President,  because  the  President,  for  reasons 
of  dignity,  as  President  Johnson  did,  might  say,  ''  I  will  not 
appear,"  and  then  this  suit  is  to  be  stayed  forever.  It  seems 
to  me  utterly  unreasonable.  It  may  be  possible  that  when 
the  application,  as  suggested,  is  made  at  Chambers  it  may 
turn  out  that  this  particular  individual  President  of  the 
Republic  of  Costa  Kica  is  so  completely  the  right  person 
for  discovery  that  the  suit  may  be  stayed  till  he  consents  to 
give  the  discovery.  But  all  that  we  know  at  present  is  that 
the  plaintiff  has  selected  him,  and  for  the  reasons  I  hav« 
given,  which  substantially  are  the  same  as  those  given  by 
the  Lords  Justices,  he  has  no  right  so  to  do,  and  has  no 
right  to  stay  the  suit  until  the  President  appears. 

James,  L.J.:  The  appellants  will  have  the  costs  of  the 
appeal,  but  not  the  costs  in  the  court  below. 

Solicitors  for  the  Republic  :  A,  C.  Edwards  &  Co, 

Solicitors  for  Emile  Erlanger :  Bischoff^  Bompas  & 
BiscJioff. 

(»)  Law  Rep.,  20  Eq.,  140. 

Si*e  aTit«,  page  44  ;  12  Eng.  R<*p.,  05     tlie  DtHiiiniaui  Republii:.  wliih*  n'-sidin^ 

nott* ;  18  ill.,  081  note.  in  Nimv  York,  wus  urn'strd  in  an  action 

Tiie  defendant,  formerly  president  of    an:uin«4t  hini  by  tlu»  plaintiff,  for  injmii'i 
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sustained  at  the  hands  of  defendant,  as  dent    did  not  destroy  his  immanity. 

sovereign  of  San  Doming.     Held,  that  The  immunity  of  individuals  from  suits 

the  general  rule  that  all  persons  and  brought  in  foreign  tribunals,  for  acts 

property  within  the  territorial  jurisdic-  done  within  their  own  states  in  the 

tion  of  a  state  are  amenable  to  the  ju-  exercise  of  the  sovereignty  thereof,  is 

risdiction  of  the  courts,  did  not  apply  essential  to  preserve  the  peace  and  har- 

to  such  a  case  ;  that  the  fact  that  the  mony  of  the  nations :  Hatch  «.  Baes,  7 

defendant  had  ceased  to  be  such  presi-  Hun,  596. 


[Law  Reports,  1  Chancery  Division,  203.] 
M.R.,  Nov.  17,  1875. 

203]  *BiDDULPH  V.  Williams. 

[1876    B.     58.] 

SetUemeni — Joint  Power  of  Appointment — AppoinJhnent  to  Tnuteea  for  Sale — Abaenet 
of  DeclarcUioH  of  Truatt  of  Proceeds  of  Scde — Retuliing  Trust 

Under  a  settlement  real  estate  was  limited  to  such  uses  as  A.  and  B.  should  W 
deed  jointly  appoint,  and  subject  thereto  to  the  use  of  A.  for  life,  with  remainder 
to  the  use  of  B.  for  life,  with  remainder  to  the  first  and  other  sons  of  B.  in  tail, 
with  divers  remainders  over ;  and  there  was  a  power  of  sale  vested  in  four  trustees 
and  exercisable  at  the  request  of  A.  and  B.,  and  the  survivor  of  them.  By  a  de^ 
(which  contained  a  recital  that  A.  and  B.  were  desirous  of  selling  part  of  tlie  settled 
property,  and  with  a  view  to  facilitate  the  sale  and  conveyance  thereof  to  the  re- 
spective purchasers,  had  agreed  to  execute  the  deed),  A.  and  B.,  in  exercise  of  the 
joint  power  of  appointment,  appointed  part  of  the  settled  property  to  trustees  upon 
trust  for  sale ;  and  it  was  declared  that  the  trustees  should  stand  possessed  of  the 
proceeds  upon  the  trusts  intended  to  be  declared  by  a  deed  of  even  date.  No  deed 
declaring  the  trusts  was  ever  executed,  and  there  was  evidence  to  show  that  the 
deed  of  appointment  was  executed  with  the  view  of  avoiding  the  trouble  and  ex- 
pense of  an  application  to  the  trustees  to  exercise  the  power  of  sale  : 

Held,  that  tne  disposition  of  the  proceeds  of  sale  was  a  question  of  intention  ;  and 
that,  both  on  t^ie  terms  of  the  deed  of  appointment  (independently  of  the  evidence) 
and  also  having  regard  to  the  evidence,  the  proceeds  of  sale  remained  subject  to 
the  trusts  of  the  settlement. 

By  indentures  of  lease  and  release  dated  the  25th  and 
26th  of  May,  1832,  certain  real  estate  was  settled  (subject  to 
certain  incumbrances)  to  such  uses  as  Charlotte  Mvddelton 
Biddulph  and  Robert  Myddelton  Biddulph  (the  eldest  son 
of  Charlotte  Myddelton  Biddulph)  should  by  deed  jointly 
appoint,  and  in  default  of  appointment,  and  subject  thereto, 
to  the  use  of  Charlotte  Myddelton  Biddulph  for  her  life, 
with  remainder  to  the  use  of  Robert  Myddelton  Biddulph 
for  life,  with  remainder  to  the  first  and  other  sons  of  Rob- 
ert Myddelton  Biddulph  successively  in  tail  male,  w^ith 
divers  remainders  over.  The  release  contained  a  power  of 
sale  vested  in  four  trustees  and  exercisable  at  the  request 
of  Charlotte  Myddelton  Biddulph  and  Robert  Myddelton 
Biddulph  and  the  survivor  of  them ;  and  the  proceeds  of 
any  sale  made  under  this  power  were  to  be  invested  in  land 
to  be  settled  to  the  same  uses  as  the  property  sold. 


VoL  I.]  CHANCERY  DIVISION.  695 

m!r!  Biddulph  v.  Williams.  ISli 

*In  the  early  part  of  1843,  Charlotte  Myddelton  Bid-  [204 
dulph  and  Robert  Myddelton  Biddulph  were  desirous  that 
I)art  of  the  settled  property  should  be  sold ;  and  it  was  con- 
sidered most  advantageous  that  it  should  be  sold  in  a  con- 
siderable number  of  lots.  At  this  time  the  four  trustees  in 
whom  the  power  of  sale  was  vested  were  residing  in  differ- 
ent parts  of  the  country,  and  Charlotte  Myddelton  Bid- 
dulpn  was  far  advanced  in  life  and  in  an  infirm  state  of 
health. 

By  an  indenture  dated  the  26th  of  March,  1843,  made  be- 
tween Charlotte  Myddelton  Biddulph  and  Robert  Myddel- 
ton Biddulph  of  the  one  part,  and  William  Wilson  and 
Edward  Williams  of  the  other  part,  after  reciting  the  said 
indentures  of  lease  and  release,  and  also  reciting  that  Char- 
lotte Myddelton  Biddulph  and  Robert  Myddelton  Biddulph 
were  desirous  of  selling  and  disposing  of  the  several  here- 
ditaments described  in  the  schedule  thereto,  and  with  a 
view  to  facilitate  the  sale  and  conveyance  thereof  to  the 
respective  purchasers  of  the  same,  had  agreed  to  make  and 
execute  the  indenture  now  in  statement ;  it  was  witnessed 
that  the  said  Charlotte  Myddelton  Biddulph  and  Robert 
Myddelton  Biddulph,  in  exercise  of  the  said  power  of  ap- 
pointment reserved  to  them,  did  thereby  appoint  that  the 
nereditaments  described  in  the  schedule  tnereto  should 
thenceforth  remain,  continue,  and  be  to  the  use  of  the  said 
William  Wilson  and  Edward  Williams,  their  heirs  and  as- 
.signs,  upon  trust  for  sale  as  therein  mentioned  ;  and  it  was 
thereby  agreed  and  declared  that  William  Wilson  and  Ed- 
ward Williams,  their  heirs,  executors,  administrators  and 
assigns,  should  stand  possessed  of  the  money  to  arise  from 
the  sale  of  the  appointed  hereditaments  upon  the  trusts  in- 
tended to  be  declared  thereof  by  an  indenture  therein  stated 
to  be  already  prepared  and  intended  to  bear  even  date  with, 
and  to  be  executed  immediately  after  the  execution  of,  the 
indenture  now  in  statement. 

No  indenture  declaring  the  trusts  of  the  proceeds  of  sale 
was  ever  prepared  or  executed. 

Charlotte  Myddelton  Biddulph  died  on  the  19th  of  Au- 
gust, 1843.  Shortly  after  her  death  William  Wilson  and 
Edward  Williams  sold  the  larger  portion  of  the  appointed 
hereditaments,  and  paid  the  proceeds  of  sale,  amounting  to 
£11,006,  to  Robert  Myddelton  Biddulph.  The  remaining 
portion  of  the  appointed  hereditaments  remained  unsold. 

*In  1846,  doubts  appeared  to  have  arisen  whether  [205 
the  proceeds  of  sale  haa  been  properly  paid  to  Robert  Myd- 
dletou  Biddulph,  and  he  executed  a  deed  dated  the  1st  of 
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September,  1846,  by  which  he  conveyed  certain  property  to 
William  Wilson  and  Edward  Williams  upon  trusts,  for 
securing  to  them  an  indemnity  in  repect  of  any  liability  they 
might  have  incurred,. or  might  thereafter  incur,  bv  reason  of 
•having  paid  to  Robert  Myddelton  Biddulph  the  sum  of 
£11,(X)6,  oi:  otherwise  by  reason  of  the  trusts  reposed  in 
them  by  the  indenture  of  the  25th  of  March,  1843. 

Robert  Myddelton  Biddulph  died  on  the  21st  of  March, 
1872,  having  had  issue  Richard  Myddelton  Biddulph,  his 
eldest  son,  and  five  other  children.  On  the  marriage  or  Rich- 
ard Myddelton  Biddulph  the  property  comprised  in  the 
indentures  of  the  26th  and  26th  of  May,  1832,  was  resettled, 
and  now  stood  limited  to  the  use  of  Richard  Myddelton  Bid- 
dulph for  life,  with  remainder  to  his  eldest  son  Robert  Ed- 
ward Myddelton  Biddulph  in  tail. 

Edward  Williams  survived  William  Wilson,  and  died  in 
1869,  having  by  his  will  devised  all  estates  vested  in  him  as 
trustee  to  Edward  Williams  the  younger  and  George  Wil- 
liams, whom  he  appointed  his  executors. 

The  bill  in  this  suit  was  filed  by  the  executor  and  trustee 
of  the  will  of  Robert  Myddelton  Biddulph  against  Edward 
Williams  the  younger,  George  Williams,  Richard  Myddel- 
ton Biddulph,  Robert  Edward  Myddelton  Biddulph,  and 
the  legal  personal  representatives  of  Charlotte  Myddelton 
Biddulph,  and  prayed  that  it  might  be  declared  that  the 
sum  of  £11,006  was  rightly  paid  to  Robert  Myddelton  Bid- 
dulph ;  and  that  he  was  at  tne  time  of  his  death  absolutely 
entitled  to  the  unsold  portion  of  the  appointed  heredita- 
ments; that  Edward  Williams  the  younger  and  Geoi^e 
Williams  might  be  ordered  to  sell  the  said  unsold  portion 
and  pay  the  proceeds  of  sale  to  the  plaintiff,  or  in  the  alter- 
native to  convey  the  said  portion  to  the  uses  declared  by  the 
will  of  Robert  Myddelton  Biddulph  of  his  real  estate  ;  and 
to  reconvey  the  property  comprised  in  the  indemnity  deed 
of  the  1st  of  September,  1846,  and  to  release  the  estate  of 
Robert  Myddelton  Biddulph  from  such  indemnity. 

The  suit  now  came  on  to  be  heard.  As  evidence  of  the 
intention  of  the  parties  to  the  deed  of  the  25th  of  March, 
206]  1843,  the  *plaintiflf  put  in  evidence  three  letters  which 
passed  between  llobert  Myddelton  Biddulph  and  Edward 
Williams,  his  solicitor  and  one  of  the  trustees  of  the  deed. 
The  defendants  waived  any  objection  to  the  admission  of 
these  letters,  which  so  far  as  material  were  as  follows : 

''Oswestry,  April  22rf,  1843. 

"Dear  Sir, — -I  have  commenced  the  somewhat  trouble- 
some occupation  of  disposing  of  your  chief  i*ents  and  en- 
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croacbments ;  and  as  I  proceed  in  my  labors,  the  necessity 
of  making  some  provision  for  obviating  the  difficulties  which 
would  anse  in  tne  event  of  your  mother's  death  becomes 
more  apparent.  I  have  already  fully  explained  to  you  that 
your  mother  and  yourself  dunng  your  joint  lives  have  full 
power  to  deal  with  the  estate,  including  the  chief  rents  and 
encroachments,  as  might  be  deemed  advisable.  In  the  event, 
however,  of  the  death  of  either,  such  power  will  be  at  ah 
end,  and  a  title  to  the  chief  rents  and  encroachments  could 
then  be  made  only  through  the  medium  of  the  trustees  of 
your  marriage  settlement,  who  are  four  in  number.  If  I 
had  at  this  moment  effected  si^es  of  all  the  chief  rents,  &c., 
your  mother  and  yourself  might  effectually  convey  to  the 

Purchasers,  but  as  there  would  probably  be  two  or  three 
undred  of  them,  the  task  of  signing  so  many  deeds  would 
necessarily  be  very  irksome  to  your  mother  in  her  present 
infirm  and  (I  fear)  precarious  state  of  health.  If  before  the 
sales  were  effected  your  mother  were  to  die,  I  need  not  point 
out  to  you  the  trouble  and  consequent  expense  that  would 
arise  by  reason  of  the  different  deeds  having  to  be  executed 
by  the  trustees  of  your  marriage  settlement,  who  reside 
remote  from  hence  and  from  each  other.  It  is  to  be  borne 
in  mind,  too,  that  the  sales  of  the  chief  rents,  &c.,  will  be 
effected  at  different  times  and  as  occasion  may  serve,  though 
I  hope  and  trust  to  see  all  of  them  transferred  to  other 
hands  before  this  time  of  another  year  shall  have  arrived. 
It  would,  however,  be  dangerous  as  regards  your  mother's 
health,  and  inconvenient  with  reference  to  future  proceed- 
ings, to  allow  matters  to  remain  in  their  present  state ;  and 
it  has  occurred  to  me  that  it  will  be  desirable  for  your 
mother  and  yourself  immediately  to  execute  the  power  con- 
tained in  your  marriage  settlement  for  the  purpose  of  tak- 
ing the  chief  rents,  &c.,  out  of  the  operation  oi  the  settle- 
ment. *In  doing  this,  and  with  a  view  of  facilitating  [207 
future  measures,  I  would  beg  to  suggest  that  the  chief  rents, 
&c.,  should  by  the  exercise  of  the  power  I  have  alluded  to 
be  vested  in  Mr.  Wilson  upon  trust  for  sale,  who  could 
then  execute  conveyances  to  the  different  purchasers  when- 
ever necessary  to  do  so,  and  without  the  trouble  and  ex- 
pense of  resorting  to  any  other  person.  If  you  should 
concur  in  these  views,  ana  will  be  kind  euough  to  let  nm 
hear  from  you  to  that  effect,  not  a  moment  shall  be  lost 
in  preparing  the  necessary  deed  for  your  mother  and  you 
to  execute. 

*'Ei)\v.  Williams. 
''Col.  Myddelton  Biddulph,  Chirk  Castle.'^ 
15  Eng.  Kep.  88 
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"Mv  dear  Sir, — I  fully  concur  in  the  opinion  that  no 
time  should  be  lost  in  excepting  the  chief  rents  from  the 
operation  of  my  marriage  settlement.     I  also  agree  in  the 

Eropriety  of  vesting  them  in  some  party  for  sale.  I  think 
[r.  Wilson  with  yourself— it  you  would  undertake  the 
task — would  be  the  most  satisfactory  trustees.  I  propose 
this  for  your  consideration,  as  I  think  I  have  heard  of  much 
dijficulty  arising  in  the  event  of  the  death  of  a  single  trus- 
tee. You  may  be  sure  I  have  no  other  motive.  Tne  deed 
to  be  prepared  for  my  mother's  signature  will,  I  conceive, 
have  reference  to  no  other  subject  than  that  of  the  chief 
rents.  In  her  present  state  o|  health  it  is  most  desirable  no 
time  should  be  lost.  I  have  a  very  indiflferent  account  by 
to-day's  post,  though  not  worse  than  the  last  .  .  . 

"I  am,  my  dear  Sir,  yours  sincerely, 

"  R.  MyDDELTON  BiDDULPH. 

"  Chirk  Casfle,  April  23d." 

''Oswestry,  Aprils  1843. 

"Dear  Sir, — I  shall  not  have  any  objection  to  my  name 
being  associated  with  Mr.  Wilson  as  trustee  for  sale  of  the 
chief  rents  and  encroachments,  and  probably,  for  the  rea- 
son you  give,  it  would  be  as  well  that  he  should  not  stand 
alone. 

"The  deed  necessary  for  taking  the  chief  rents  and  en- 
croachments out  of  the  operations  of  your  settlement,  and 
vesting  them  in  Mr.  Wilson  and  myself  for  sale,  is  now  pre- 
paring, and  as  your  mother's  health  appears  to  be  so  uncer- 
208]  tain  and  precarious,  I  am  *very  anxious  to  have  her 
signature  procured  to  it  without  a  moment's  delay.  I 
should  therefore  be  much  obliged  if  you  would  write  to  her 
explaining  the  nature  of  the  deed,  and  requesting  her  to 
execute  when  my  agent  shall  call  upon  her  for  the  purpose 
of  procuring  her  signature.  If  you  could  without  incon- 
venience send  me  such  letter  bv  the  bearer,  or  let  me  have  it 
to-morrow  mqrning,  I  will  sena  it  with  the  deed  to  my  agent 
by  the  mail  in  the  evening,  and  he  could  then  call  at  your 
mother's  house  on  Wednesday  morning.  I  am  the  more 
anxious  to  see  this  deed  executed,  as,  in  case  we  should 
have  to  resort  to  the  trustees  of  your  settlement  to  complete 
the  sales,  much  trouble,  inconvenience,  and  expense  would 
arise.  The  deed  -would  refer  only  and  exclusively  to  the 
chief  rents,  cottages,  and  encroachments,  and  will  not  affect 
any  part  of  the  ancient  estate  or  any  of  the  trusts  or  limita- 
tions in  your  settlement  relating  to  the  matter  .  .  . 

"Edw.  Williams. 

^^Col.  M.  Biddulph,  Chirk  Castle." 
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Fischer^  Q.C.,  and  Romer^  for  the  plaintiflf :  We  submit 
that  it  was  the  intention  of  Charlotte  Myddelton  Biddulph 
and  Robert  Myddelton  Biddulph  to  take  part  of  the  settled 
property  out  of  the  settlement,  and  make  it  their  own. 
with  that  view,  they  execute  a  deed  irrevocably  appointing 
part  of  the  property  to  trustees  upon  trust  for  sale ;  and 
they  propose  to  declare  trusts  of  the  proceeds  of  sale  of 
another  deed.  That  deed  is  not  executed.  What  is  the 
effect  of  the  absence  of  that  deed  ?  Simply  this,  that  there 
is  a  resulting  trust  in  favor  of  the  persons  making  the  ap- 
pointment :  Sugden  on  Powers  (*) ;  Chamberlain  v.  Hutck- 
tnson  (') ;  Fosberry  v.  Smith  (•) ;  Oarth  v.  Townsend  (*) ; 
Brickmden  v.  Wiltiams  (*) ;  Wilkinson  v.  Schneider  (") ;  In 
re  Dames'  Trusts  (') ;  Simmons  v.  Pitt  (").  In  that  case 
the  appointors  would  be  jointly  entitled  to  the  fund,  and 
Robert  Myddelton  Biddulph,  as  the  survivor,  would  take 
the  whole. 

As  evidence  of  the  intention  of  the  parties,  we  rely  on  the 
letters,  which  show  that  the  intention  of  the  parties  was 
to  take  the  *property  out  of  settlement.  We  also  [209 
rely  on  the  payment  to  Robert  Myddelton  Biddulph  ;  and 
we  say  that  at  this  distance  of  time  that  payment  must  be 
presumed  to  have  been  properly  made.  It  is  true  the  trus- 
tees took  an  indemnity  in  1846,  but  that  is  explained  by  the 
circumstance  that  in  the  absence  of  a  deed  declaring  the 
trusts  of  the  purchase-money ,  those  trusts  might  be  difficult 
to  prove.  ISo  deed  was,  however,  necessary.  The  donees 
of  a  power,  given  to  them  for  their  own  benefit,  chose  to 
exercise  it  by  appointing  to  trustees  for  sale.  Their  object 
was  to  take  the  property  out  of  the  settlement  so  as  to 
make  it  their  own,  and  effect  must  be  given  to  their  intention. 

Cookson^  Q.C.,  and  Freeling^  for  the  representatives  of 
Charlotte  Myddelton  Biddulph,  made  no  claim  to  the  fund. 

Ghitty^  Q.C.,  and  Harrison^  for  Edward  Williams  the 
younger  and  George  Williams. 

Southgate^  Q.C.,  and  Langworthy^  for  Richard  Myddel- 
ton Biddulph,  and 

Davey^  Q.C.,  and  Smarts  for  Robert  Edward  Myddlteon 
Biddulph,  were  not  called  upon. 

Jessel,  M.R.:  The  questions  I  have  to  decide  are  really 
two ;  and  it  is  a  very  great  comfort  to  me  that,  even  assum- 
ing 1  am  wrong  on  the  first,  I  should  certainly  feel  great 
confidence  that  I  am  right  on  the  second. 

(»)  8th  ed.,  p.  467.  (*)  Law  Rep.,  7  Eq.,  310. 

(S)  22  Beav.,  444.  {«)  Ibid,  9  Eq.,  423. 

(»)  5  Ir.  Ch.  Rej)..  321.  f)  llml.,  13  Kq.,  103. 

(•»)  Law  Rep.,  7  Eq.,  220.  {"")  Ibid.,  8  Ch.,  978. 
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The  first  question  that  I  have  to  decide  is,  whether,  con- 
sidering the  terms  of  the  original  settlement  of  1832  and  the 
terms  of  the  indenture  of  appointment  dated  the  25th  of 
March,  1843,  there  is  a  resulting  trust  of  the  proceeds  of  the 
sale,  as  to  which  no  trusts  are  declared  for  the  appointors 
or  for  the  persons  entitled  under  the  original  settlement. 

The  second  question  is,  whether,  without  assuming  that 
there  was  or  was  not  a  resulting  trust  for  either  of  the  two 
sets  of  persons  who  would  be  interested,  there  is  or  is  not 
sufficient  contemporaneous  evidence  to  show  what  the  trust 
was. 

210]  *I  have  arrived  at  the  conclusion,  first  of  all,  that 
according  to  the  true  construction  of  the  deeds,  the  resulting 
trust  is  for  the  benefit  of  those  who  take  under  the  settle- 
ment, and,  secondly,  that  according  to  the  true  construction 
of  the  contemporaneous  evidence,  which  is  fortunat-elj  in 
writing,  it  was  mtended  that  the  settlement  should  not  be 
disturbed  except  so  far  as  the  substitution  of  money  for 
certain  outlying  portions  of  the  estate  would  necessarily 
interfere  witn  it. 

First,  as  regards  the  deeds  independently  of  the  contempo- 
raneous evidence.  The  deeds  of  lease  and  release  of  1832 
were  the  common  settlement  of  a  family  estate ;  the  only 
singularity  or  exception  from  the  ordinary  form  being,  that 
the  first  tenant  for  life  happens  to  be  a  lady  instead  of  a 
gentleman.  The  successive  tenants  for  life  are  mother  and 
son,  instead  of,  as  is  usually  the  case,  father  and  son.  These 
deeds  settle  family  estates,  subject  to  a  joint  power  in  the 
mother  and  son,  to  uses  in  what  we  call  strict  settlement, 
namely,  to  the  mother  for  life,  to  the  son  for  life,  to  his  first 
and  other  sons  in  tail,  with  the  ordinary  powers,  amongst 
which  is  a  power  of  sale  vested  in  four  trustees,  and  exer- 
cisable at  the  request  of  the  mother  and  son,  and  the  survi- 
vor of  them.  We  then  find  an  indenture  dated  the  25th  of 
March,  1843,  the  meaning  of  which  must  be  ascertained  not 
merely  by  the  operative  part  but  by  the  recitals.  It  is  a 
deed  made  between  the  mother  and  son  of  the  one  part,  and 
two  persons,  one  of  whom  is  the  solicitor  and  the  other  the 
land  agent  of  the  son,  of  the  other  part.  It  recites  the  set- 
tlement of  1832,  to  show  the  limitations  down  to  the  life 
estate  of  the  son,  and  then  it  goes  on:  "And  whereas  the 
Siiid  Charlotte  Myddelton  Biddulph  and  Robert  Myddelton 
Biddulph  are  desirous  of  selling  and  disposing  of  the  several 
messuages  or  tenements,  cottages,  lands,  rents  and  heredita- 
ments in  the  schedule  subscribed  to  tliese  presents  men- 
tioned, described,  or  referred  to,  and  with  a  view  to  facilitate 
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the  sale  and  conveyance  thereof  to  the  respective  purchasers 
of  the  same,  have  agreed  to  make  and  execute  these  pres- 
ents." Then  there  is  an  appointment  to  trustees  upon  tlie 
usual  trusts  for  sale,  with  power  of  giving  receipts,  and  there 
is  a  declaration  that  "William  Wilson  and  Edward  Wil- 
liams, their  heirs,  executors,  administrators  and  assigns, 
shall  stand  and  be  possessed  of  and  interested  in  all  the 
*money  to  arise  or  be  produced  from  the  sale  of  the  [211 
rents  and  hereditaments  hereinbefore  appointed  upon  the 
trusts  intended  to  be  expressed  and  declared  of  and  con- 
cerning the  same  in  and  by  an  indenture  already  prepared, 
and  intended  to  bear  even  date  with  and  to  be  executed  im- 
mediately after  the  execution  of  these  presents."  Two 
things  are  therefore  clear  from  that  deed,  namely,  first,  that 
the  object  of  the  deed  was  not  to  enable  them  to  sell  and 
dispose,  but  simply  to  facilitate  the  sale  and  conveyance ; 
and,  secondly,  that  the  disposition  of  the  purchase-moneys 
was  not  intended  to  be  made  by  this  instrument.  It  was 
not  a  complete  appointment  in  equity,  but  there  was  in- 
tended to  be  a  further  instrument  which  would  complete 
the  appointment  by  declaring  the  trusts.  It  is  not,  there- 
fore, the  case  of  a  person  having  a  general  power  of  appoint- 
ment making  what  he  believes  to  be  a  complete  appointment, 
or  which  he  intends  to  be  a  complete  appointment,  but  exe- 
cuting a  deed  for  a  specific  purpose  mentioned  in  the  deed, 
and  abstaining  knowingly  from  declaring  the  trusts  of  the 
moneys  to  arise  from  the  sale,  leaving  tnem  to  be  declared 
by  a  separate  instrument. 

Now,  what  is  the  legal  effect  of  that?  It  is  emphatically 
a  question  of  intention.  You  are  to  ascertain  from  the  deed 
whether  the  appointor,  or  in  this  case  the  appointors,  in- 
tended to  deal  with  the  beneficial  interest,  and  then  I  sup- 
pose those  authorities  would  have  some  application  which 
say  that  when  you  conceive  that  a  single  appointor  intended 
to  destroy  the  ownership  or  the  ownerships  gf  the  persons 
entitled  under  the  settlement  in  default  of  appointment, 
there  must  be  an  intention  to  make  the  money  his  own,  be- 
cause it  could  be  nobody  else's.  If  a  person  has  a  general 
{)Ower  of  appointment,  and  appoints  the  fund  to  A.  B.,  and 
or  any  reason  A.  B.  cannot  take,  it  may  well  be  argued 
that  the  appointor  had  shown  that  the  persons  entitled  un- 
der the  settlement  were  not  to  take,  whoever  were  to  take, 
because  there  has  been  shown  a  complete  intention  to  de- 
prive them  of  all  interest.  That  is  an  intelligible  argument 
as  to  intention.  But  when  you  see  that  the  parties  do  not 
intend  by  this  deed  to  deal  with  the  money,  that  is  the  bene- 
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ficial  interest  in  the  money,  why  are  you  to  say  that  there 
is  an  intention  to  make  it  their  own  in  the  absence  of  that 
further  instrument  declaring  that  intention  1  It  is  an  in- 
complete instrument  so  far  as  beneficial  interest  is  con- 
212J  cerned ;  but,  besides  that,  *we  have  a  statement  that 
the  object  of  the  deed  is  not  to  enable  them  to  dispose  of 
the  property,  but  is  simply  to  facilitate  the  sale,  that  is  to 
say,  it  IS  simply  machinery  for  carrying  out  a  sale.  Taking, 
then,  the  recital  that  it  is  intended  to  be  a  part  of  the 
machinery  for  carrying  out  a  sale,  and  the  declaration  that 
there  is  a  future  disposition  intended  to  be  made  of  the 
proceeds  of  sale  (showing  that  they  make  no  present  dis- 
position of  the  money),  it  seems  to  me  that  there  is  clear 
evidence  that  they  did  not  intend  to  make  the  money  their 
own  by  that  document,  but  that  they  intended  not  to  deal 
with  the  beneficial  interest  by  that  document,  and  conse- 
quently that  the  beneficial  interest  would  fall  to  be  dealt 
with  by  the  original  settlement,  and  the  trusts,  or  result- 
ing trusts,  would  be  the  trusts  of  that  settlement.  That 
might,  in  the  case  before  me,  i)ossibly  have  given  rise 
to  a  subsequent  question,  whether  the  money  would  have 
been  considered  to  result  on  the  same  trusts  as  the  pur- 
chase-money of  estates  sold  under  the  power  contained  in 
the  settlement,  or  whether  the  first  tenant  in  tail  bom  would 
take  it  absolutely. 

I  now  come  to  consider  the  second  point,  and  for  that 
purpose  it  is  not  necessary  to  consider  whether  I  am  right 
or  wrong  in  my  construction  of  the  deeds.  The  correspon- 
dence begins  with  a  letter  from  the  solicitor,  Mr.  Williams, 
of  the  22d  of  April,  1843,  the  deed  being  subsequently  exe- 
cuted, or  at  least  I  suppose  it  must  have  been  subsequently 
executed,  although  apparently  it  is  dated  the  26th  of  March, 
1843.  As  we  know,  dates  are  not  to  be  relied  upon,  and  I 
am  satisfied  that  the  deed  was  executed  subsequently  to  the 
date  of  this  letter.  [His  Lordship  then  read  the  letter,  and 
continued:]  What  does  that  mean?  The  contingency  he 
is  going  to  provide  against  is  the  death  of  the  mother, 
which  will  compel  him  to  resort  to  the  four  trustees.  If 
that  event  were  to  happen,  he  does  not  doubt  that  the  trus- 
tees would  consent  to  sell  ;  but  he  says  there  are  four  of 
them,  they  reside  at  places  remote  from  each  other,  and  of 
course  there  will  be  labor  and  expense.  What  he  wants  to 
provide  against,  as  he  tells  us,  is  the  trouble  and  expense  of 
naving  to  deal  with  four  trustees.  There  is  not  a  sugges- 
tion that  the  distribution  of  the  money  is  to  be  altered.  He 
treats  the  execution  of  the  deed  he  proposes  as  a  mere  sub- 
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stitution  for  an  application  to  the  *trustees  to  exercise  [213 
the  power  of  sale ;  he  proposes  the  execution  of  the  deed 
with  the  object  of  avoiding  trouble  and  expense,  and  he 
suggests  it  as  an  alteration  in  the  machinery  of  carryingont 
the  sale.^  The  answer  is  this  :  [His  Lordship  read  it.]  Then 
we  have  a  reply  from  the  solicitor,  also  dated  April.  [His 
Lordship  read  it.]  There  is  not  a  suggestion  in  this  letter 
that  there  is  to  be  any  change  in  the  disposal  of  the  money. 
He  knew,  and  everybody  knew,  that  under  the  settlement 
the  money  must  be  reinvested  in  the  ordinary  way  in  the 
purchase  of  land.  It  is  true  that  he  speaks  of  the  property 
being  taken  out  of  the  operation  of  the  settlement ;  but  it 
appears  to  me,  when  the  letter  is  fairly  construed,  it  shows 
that  he  was  telling  Colonel  Myddelton  Biddulph  that  it  was 
indifferent  as  far  as  essentials  were  concerned — that  is,  as  far 
as  regards  the  beneficial  interest— whether  the  sale  was  carried 
out  one  way  or  the  other.  He  says  that  if  his  mother  dies 
without  executing  the  deed  it  will  cause  trouble,  inconven- 
ience and  expense,  but  there  is  not  a  suggestion  that  he 
would  thereby  lose  the  property,  which  is  the  theory  j)ut 
forward  on  the  other  side,  it  being  alleged  that  it  was  in- 
tended he  should  have  the  proceeds  of  the  sale  solely  for 
his  own  benefit. 

I  must  say  it  is  very  satisfactory  to  my  mind  to  see  this 
contemporaneous  written  evidence,  because  it  confirms  the 
view  which  I  had  previously  taken  of  the  settlement.  But 
I  am  bound  to  say  I  feel  very  much  greater  confidence  in 
my  judgment  as  regards  the  interpretation  of  this  evidence 
than  I  do  as  regards  the  result  of  that  judgment  on  the 
deeds  if  they  had  stood  alone.  In  fact,  if  I  may  say  so,  I 
arrive  at  a  conclusion  with  greater  certainty  on  the  second 
point  than  on  the  first.  I  am  of  opinion,  therefore,  that  the 
plaintiff's  case  fails,  and  the  bill  must  be  dismissed. 

Solicitors:  Hunter^  OwatJcin  &  Co,;  Dean  &  Taylor ; 
Parkers.  * 

[Law  Reports,  I  Chancery  Division,  217.] 
M.R.,  Nov.  27,  1876. 

*Eales  V.  Drake.  [217 

[1876    E.     70.] 

TeaUimeniary  Power  of  Appointmetit — Fund — Excessive  Appointment  ^Lapae — 
Hotchpot  Clatise — Life  and  Reversionary  Ifiterests. 

The  donee  of  a  testamentary  power  of  appointment  over  a  fund  of  £7,000  exercised 
the  power  by  appointing  snms  of  £1,995.  £4,0<1(),  £4,000,  and  £5,  amounting  in  all  to 
£10,000.     The  appointee  of  one  of  the  sums  of  £4,000  died  in  the  testator's  lifetime  : 
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Hdd.,  that  the  other  appointees,  and  not  the  persons  who  would  take  in  de&alt  of 
appointment,  were  entitled  to  the  benefit  of  the  lapse. 

Life  and  reversionary  interests  must  be  brought  into  hotchpot  under  the  usual 
hotchpot  clause. 

Undek  a  deed  dated  the  6th  of  August,  1856,  a  sum  of 
£10,000  charged  on  real  estate  was  directed  to  be  held  upon 
trust  for  the  children  of  Charles  Thomas  Bales  in  such 
shares,  proportions,  and  manner  as  Charles  Thomas  Eales 
should  by  deed  or  will  appoint,  and  in  default  of  and  subject 
to  any  appointment  as  to  £5,  part  of  the  trust  fund,  for 
Harriet  Sarah  Eales  (a  child  of  Charles  Thomas  Eales),  and' 
as  to  the  residue  thereof  for  George  Daniel  Eales  and  John 
Thomas  Eales  (children  of  Charles  Thomas  Eales),  in  equal 
shares  as  tenants  in  common:  and  there  was  the  usual 
hotchpot  clause. 

218]  *By  a  deed-poll  dated  the  11th  of  December,  1860, 
Charles  Thomas  Eales  appointed  the  sum  of  £3,000,  part 
of  the  sum  of  £10,000,  to  George  Daniel  Eales. 

By  his  will,  dated  the  11th  of  January,  1870,  Charles 
Thomas  Eales  appointed  £1,995,  part  of  the  £10,000,  to 
Charles  Eales ;  £4,000  further  part  thereof  to  George  Daniel 
Eales;  a  second  sum  of  £4,000,  further  part  thereof,  to 
trustees  upon  trust  for  John  Thomas  Eales  for  his  life  or 
until  he  should  become  bankrupt  or  incumber  the  same,  and 
after  the  determination  of  such  interest,  upon  trusts  for 
the  benefit  of  the  wife  and  children  of  John  Thomas  Eales ; 
and  £5,  the  remaining  part  thereof,  to  Harriet  Sarah  Eales. 

By  a  codicil  dated  the  21st  of  July,  1871,  Charles  Thomas 
Eales  revoked  the  trusts  of  the  second  sum  of  £4,000,  by 
the  will  limited  to  take  eflFect  after  the  determination  of  the 
trust  in  favor  of  John  Thomas  Eales,  and  directed  that 
from  and  after  the  determination  of  the  last-mentioned 
trust,  and  subject  thereto,  the  trustees  should  stand  pos- 
sessed of  the  second  sum  of  £4,000  upon  trust  for  Charles 
Eales,  George  Daniel  Eales,  and  Harriet  Sarah  Eales,  in 
equal  shares  as  tenants  in  common. 

Charles  Thomas  Eales  died  on  the  24th  of  Febrtary,  1874. 

George  Daniel  Eales  on  the  19th  of  February,  1874,  in  the 
lifetime  of  Charles  Thomas  Eales. 

This  suit  was  instituted  for  the  purpose  of  ascertaining 
the  rights  of  the  parties  interested  in  the  sum  of  £10,000, 
and  now  came  on  to  be  heard. 

The  questions  were,  whether  the  appointees  under  the 
will  of  Charles  Thomas  Eales  were  entitled  to  be  paid  the 
sums  appointed  to  them  in  full ;  and  whether  John  Thomas 
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Bales  was  bound  to  bring  into  hotchpot  the  life  and  rerer- 
sionarv  interests  appointed  to  him  by  the  will, 

Chitty^  Q.C.,  ana  Chapman  Barber^  for  Charles  Bales, 
said  that  as  regards  the  first  point  there  appeared  to  be  no  de- 
cision ;  but  thev  submitted  that  the  appointees,  and  not  the 
persons  entitled  in  default  of  appointment,  must  benefit  by 
the  lapse  caused  by  the  death  of  George  Daniel  Bales. 

*Bagshawe^  Q.Cf.,  arid  Oracknall^  for  John  Thomas  [219 
Bales,  referred  to  Pap^e  V.  Leapingwell{^)\  Easum  v.  Ap- 
pleford  C). 

Langworthy^  for  the  other  parties,  submitted  that  John 
Thomas  Bales  must  bring  into  hotchpot  the  interests  ap- 
pointed to  him  by  the  will :  Rucker  v.  Scholejield  (*). 

Jessel,  M.R.  :  I  shall  say  a  few  words  on  the  first  point, 
a^  there  appears  to  be  no  authority  which  covers  it. 

The  case  is  this.  A  testator,  having  power  to  appoint 
£7,000  by  will,  thinks  he  has  power  to  appoint  £10,000 ;  and 
accordingly  makes  a  will  appointing  sums  of  £1,995,  £4,000, 
£4,000,  and  £5.  If  nothing  more  had  happened  it  is  quite 
clear  that  all  these  gifts  must  have  abated,  because  there  is 
not  enough  to  pay  the  bequests  in  full.  But  one  of  the 
appointees  has  died,  which  augments  the  fund,  exactly  in 
the  same  way  as  if  the  testator  had  given  pecuniary  legacies 
of  greater  amount  than  his  whole  personal  estate  ;  and  then 
one  of  these  legatees  had  died.  In  that  case  the  personal 
estate  would  have  been  augmented  for  the  benefit  of  the 
other  legatees,  and  the  appointees  here  are  in  the  same 
position. 

As  regards  the  other  point,  it  is  quite  clear  that  both  life 
interests  and  reversionary  interests  must  be  brought  into 
hotchpot.  The  value  of  them  must  be  ascertained  in  the 
best  way  you  can;  and  if  you  cannot 'agree,  there  must  be 
an  inquiry  at  Chambers  on  the  subject. 

Solicitors :  Dohinson  &  Oeare;  Benhow  &  SaZtweU. 

(«)  18  Vea.,  468.  (»)  6  My.  ^  Or.,  66.  («)  1  H.  *  M.,  86. 


[Law  Reports,  1  Chancery  Division,  226.] 
M.R.,  Dec.  11,  1876. 

^     *In  re  Breeds'  Will.  [226 

MaJmUnanet — Interval  between  TwerUy-one  and  TSeenty-five — Advanaemeni  or 
Benefit  of  ChUd—Sdueation-^^S  df  24  Vict.  c.  146,  «.  26. 

A  testator  directed  his  trastees  to  pay  to  his  widow  the  sum  of  £100  per  annum 
for  the  maintenance  and  support  of  each  of  his  children  until  he  or  she  should  attain 
twentv-one.  with  power  to  mcrease  or  decrease  such  allowance;  and  he  empowered 

16  Eng.  Rep.  89 
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hiB  trustees,  with  the  consent  of  his  widow,  to  advance  any  sums  not  exceeding  in 
the  whole  one-fourth  of  the  presumptive  share  of  any  child  for  his  or  her  placin<fr 
out  or  advancement  in  life,  or  otherwise  for  his  or  her  benefit;  the  residue  to  be 
held  in  trust  for  all  the  children  of  the  testator,  who  being  sons  should  attain  twenty- 
one,  or  being  daughters  should  attain  twenty-five  or  marry,  without  any  provisioa 
for  the  maintenance  of  unmarried  daughters  during  the  interval 

On  a  petition  by  the  trustees,  under  Liord  St.  Leonards'  Act,  for  the  opinion  of 
the  court : 

Held,  tliat  tlie  trustees  had  no  power  either  under  28  &  24  Vict  c  145,  s.  26,  wr 
by  way  of  interest  on  their  contingent  shares,  to  allow  maintenance  to  unmarried 
daughters  during  the  interval ;  but  that  the  advancement  clause  enabled  them  to 
advance  the  necessary  sums  of  money  for  the  purpose. 

Senible,  if  the  testator's  estate  were  being  administered  by  the  court.  Interest  cm 
their  contingent  shares  would  have  been  given  by  way  of  maintenance : 

Held,  also,  that  the  trustees  would  be  justified  in  increasing  the  allowance  for 
infant  daughters  of  the  testator  so  as  to  meet  the  expenses  of  education,  as  indaded 
in  maintenance  and  support. 

James  Breeds,  by  his  will,  dated  the  30th  of  January, 
1867,  directed  his  trustees  to  stand  possessed  of  his  resid- 
uary personal  estate  upon  trust  to  pay  to  his  wife  the 
yearly  sum  of  £500  during  her  widowhood,  reducible  to 
£100  in  the  event  of  her  marrying  again ;  and  the  testator 
continued:  "  And  upon  further  trust  to  pay  and  allow  to 
my  said  wife  during  her  widowhood  the  sum  of  £80  per 
annum  for  the  maintenance  and  support  of  each  of  my 
children  which  shall  be  under  the  age  of  ten  years  at  my 
decease,  until  they  shall  respectively  attain  that  age,  and 
for  each  child  which  shall  be,  or  shall  successively  arrive 
at,  that  age  the  sum  of  £100  per  annum,  for  the  maintenance 
and  support  of  each  such  child  until  he  or  she  shall  attain 
the  age  of  twenty-one  years,  if  my  said  trustees  shall  think 
it  expedient  so  to  do.  Provided  always,  and  I  hereby  de- 
227]  clare,  that  it  shall  be  lawful  for  my  said  *trustees  or 
trustee,  if  necessary  in  their  or  his  opinion,  to  increase  or 
decrease  such  allowance  at  their  or  his  discretion,  whethi^r 
such  child  or  children  shall  reside  with  or  be  supported  by 
my  said  wife  or  not ;  and  that  it  shall  also  be  lawful  for  my 
said  trustees  or  trustee  for  the  time  being,  at  their  or  his 
discretion,  and  with  the  consent  of  my  said  wife  during 
her  widowhood,  to  advance  any  sum  or  sums  of  money, 
not  exceeding  in  the  whole  one-fourth  part  of  the  capital  of 
the  presumptive  share  of  any  such  children  of  mine,  in  or 
towards  the  placing  out  or  advancement  in  life,  or  otherwise 
for  the  benefat  of  such  child  or  children,  as  mv  said  trustees 
or  trustee  shall  in  their  or  his  discretion  think  proi)er." 
And  subject  to  the  said  trusts  the  testator  declared,  that 
his  trustees  or  trustee  should  stand  possessed  of  the  fund 
upon  trust  for  all  his  children,  who  being  sons  or  a  son 
should  attain  the  age  of  twenty-one  years,  or  being  daughters 
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or  a  daughter  shonld  attain  the  age  of  twenty-five  years,  or 
marry  under  that  ace,  in  equal  shares. 

The  will  contained  no  provision  for  the  maintenance  of  un- 
married daughters  of  the  testator  during  the  interval  be- 
tween twenty-one  and  twenty-five. 

The  testator  died  on  the  14th  of  September,  1875,  leaving 
his  wife,  Ann  Breeds,  and  nine  children,  namely,  three  sons, 
aged  23,  14,  and  14 ;  and  six  daughters,  aged  23,  21,  18,  16, 
16,  and  11,  who  were  unmarried  and  residing  with  their 
mother. 

The  testator's  residuary  estate  was  of  the  estimated  value 
of  £100,000,  and  was  producing  an  income  of  about  £4,000. 

The  petition  was  presented  by  the  trustees  under  Lord 
St.  Leonards'  Act,  praying  the  opinion  of  the  court  as 
to  whether  they  might  lawfully  and  properly  make  an 
annual  allowance  for  her  maintenance  and  support  to 
each  of  the  daughters  for  the  time  being  between  the  ages 
of  twenty-one  and  twenty -five,  and  unmarried,  and  an  an- 
nual allowance  to  Mrs.  Breeds  for  the  education  of  her 
infant  daughters,  in  addition  to  the  allowance  for  the  main- 
tenance and  support  of  each  such  daughter  payable  under 
the  will. 

Chitty^  Q.C.,  and  Oaselee^  for  the  petitioners:  Accord- 
ing to  j/he  true  construction  of  the  will,  each  unmarried 
*daughter  takes  a  vested  interest  in  her  share  of  resi-  [228 
due,  i)ayment  only  of  her  share  being  deferred  until  she 
attains  twenty-five  or  marries :  Davies  v.  Fisher  (*).  The 
testator  has  omitted  to  give  maintenance  during  the  interval. 
Lord  Cranworth's  Act  (23  &  24  Vict.  c.  145,  s.  26)  does  not 
reach  the  case,  as  the  persons  requiring  maintenance  are  of 
full  age;  but  interest  might  be  given  by  way  of  mainte- 
nance :  ChaTThbers  v.  Ootawin  (') ;  Martin  v.  Martin  {*) ; 
though  it  has  been  thought  that  this  rule  does  not  extend 
to  adults  whom  the  parent,  if  living,  would  be  under  no 
obligation  to  support :  Roper  on  Legacies  (*).  At  any  rate, 
the  difficulty  may  be  got  over  by  the  trustees,  with  the  con- 
sent of  the  widow,  advancing  out  of  capital  the  necessary 
sums  for  the  purpose. 

Upon  the  second  c[uestion,  they  submitted  that  the  trus- 
tees would  be  justified  in  increasing  the  allowance  to  the 
widow  for  each  infant  daughter,  so  as  to  meet  the  expenses 
of  her  education. 

(»)  5  Beav.,  201.  (»)  Law  Rep.,  1  Eq.,  869. 

(«)  11  Ves.,  1.  (*)  4th  ed.,  p.  1270. 
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Jessel,  M.R.:  I  think  the  power  of  mfdntenance  which, 
by  sect.  26  of  Lord  Cranworfch's  Act  (23  &  24  Vict  c.  145), 
is  given  to  the  tmstees  stops  short  at  minority,  and  does  not 
apply  to  the  interval  between  twenty-one  and  twenty- five. 

When  the  court  is  administering  the  estate  of  the  parent, 
it  will,  where  the  contingencies  are  equal,  and  the  adult 
children,  if  any,  consent,  apply  the  income  of  the  presump- 
tive shares  of  the  infant  cnildren  for  their  maintenance. 
But  this  is  a  rule  of  the  court,  and  does  not  enable  trus- 
tees so  to  apply  the  income  where  the  estate  is  not  under 
administration.  If  there  were  a  suit  to  administer  the 
estate,  I  am  clear  that  I  could  do  what  is  recjuired ;  but 
the  trustees  cannot.  I  think,  however,  that  with  the  con- 
sent of  the  mother,  they  may  do  it  under  the  power  of 
advancement;  for  the  words  *'in  or  towards  the  placing 
out  or  advancement  in  life  or  otherwise  for  his  or  her  bene^ 
fit"  are  large  words,  as  I  recently  decided  in  LowiJierY. 
BentincJc  ('). 

Upon  the  second  question,  I  am  of  opinion  that  the  trus- 
229]  tees  *may  increase  the  allowance  to  Mrs.  Breeds  for 
each  of  her  infant  daughters,  in  order  to  meet  the  expenses 
of  their  education,  for  that  is  included  in  their  maintenance 
and  support. 

Solicitors :  Kingsford  &  Dorman^  agents  for  PhiUips  & 
Gheesman^  Hastings. 

(1)  Law  Rep.,  19  Eq.,  166. 


[Law  Reports,  1  Chancery  Division,  229.] 
M.R.,  Dec.  11,  1876. 

In  re  Wilcocks'  Settlement. 

Abtolute  Interest  in  Personal  Estate — lAmitadon  over  tn  cow  of  hdextac^ — 
Rejntgnancy. 

A  fond  was  settled  in  trust  for  W.,  the  illegitimate  daughter  of  the  settlor,  for  life, 
and  in  the  event,  which  happened,  of  her  not  at  her  death  bein?  under  coverture,  for 
her  absolutely ;  with  a  proviso  that  if  any  estate,  interest,  or  benefit  should,  under 
the  powers  and  provisions  of  the  settlement,  be  undisposed  of,  or  in  the  events  which 
should  happen  would  but  for  the  proviso  be  held  in  trust  for  the  Crown,  or  belong 
beneficially  to  the  Crown,  then  and  in  every  such  case  the  estate,  interest,  or  benefit 
should  belong  to  and  be  held  in  trust  for  her  father  for  life,  and  after  his  death,  for 
her  mother.     W.  having  died  intestate,  the  Crown  claimed  the  fund : 

Hddy  that  the  fund  vested  absolutely  in  W.  at  her  death,  and  that  the  gift  over 
was  repugnant  and  void ;  and  consequently  that  the  Crown  was  entitled  to  &e  fund. 

By  an  indenture  dated  the  28th  of  March,  1874,  a  sum  of 
money  belonging  to  James  Carrall  Wilcocks  was  settled 
upon  trust  for  Celia  Wilcocks,  spinster,  during  her  life,  and 
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after  her  decease,  for  her  children  by  any  marriage  as 
therein  inei\tioned ;  and  it  was  declared  that  in  case  she 
should  not  marry,  or  in  case  there  should  be  no  issue  of  her 
in  whom  the  trust  fund  should  become  absolutely  vested, 
the  trust  fund  and  its  accumulations  should  be  held  upon 
the  following  trusts,  that  is  to  say,  if  Celia  Wilcocks  should 
not  at  her  death  be  under  coverture,  in  trust  for  her,  her 
executors,  administrators,  and  assigns ;  but  if  she  should  at 
her  death  be  under  coverture  (whicn  event  did  not  happen), 
then  upon  the  trusts  therein  mentioned. 

The  indenture  then  continued  :  '*  And  if  any  estate,  inter- 
est, or  benefit  shall  under  the  trusts,  powers,  and  provisions 
of  these  presents  be  undispose<|  of,  or  in  the  event  which 
shall  happen  would,  but  for  this  proviso,  be  held  upgn  trust 
for  the  Crown,  or  belong  beneficially  to  the  Crown,  or  to  the 
trustees  or  trustee  *of  these  presents,  then,  and  in  [230 
every  such  case,  the  said  estate,  interest,  or  benefit  shall 
belong  to,  and  be  held  in  trust  for,  the  said  James  Carrall 
Wilcocks  and  his  assigns  during  his  life,  and  after  his  de- 
cease, in  trust  for  the  said  Celia  Douglas  Wilcocks,  her 
executors,  administrators,  and  assigns." 

James  Carrall  Wilcocks  died  in  April,  1874. 

Celia  Wilcocks,  who  was  the  daughter  of  James  Carrall 
Wilcocks  by  his  wife  Celia  Douglas  Wilcocks,  but  was 
born  before  their  marriage,  and  consequently  illegitimate, 
died  in  August,  1875,  intestate  and  without  having  been 
married,  and  letters  of  administration  to  her  estate  and 
effects  were^  granted  shortly  afterwards  to  the  nominee  of 
the  Crown. 

The  Crown  having  claimed  the  fund  it  was  paid  into  court 
by  the  trustees,  and  Celia  Douglas  Wilcocks  presented  a 
petition  for  nayment  of  it  out  to  herself. 

Marten^  Q.C.,  and  Warmington^  in  support  of  the  peti- 
tion :  The  fund  is  claimed  by  the  Crown  as  bona  vacantia^ 
but  this  it  cannot  be,  by  reason  of  the  limitation  over.  It 
will  be  argued  that  as  the  gift  to  Celia  Wilcocks  became 
absolute  on  her  decease,  the  limitation  over  is  repugnant 
and  void :  Holmes  v.  Oodson  (*),  overruling  Doe  v.  Ctlover  (*). 
But  effect  must  be  given  to  the  intention,  which  manifestly 
was  that  Celia  Wilcocks  should  take  a  life  interest  only, 
with  a  power  of  appointment  by  will,  the  fund  being  limited 
in  default  to  the  petitioner  and  her  late  husband. 

Higby^  for  the  Crown,  was  not  called  upon. 

Ince^  Q.C.,  for  the  trustees  of  the  will. 

(')  8  D.  M.  4  G.,  152.  O  1  C.  B.,  448. 
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Jessel,  M.R.:  ^  This  is  an  extremely  simple  gift.  It  is  an 
absolute  ^ft,  in  a  particular  event,  to  a  lady  who  happened 
to  be  illegitimate.  The  event  happened,  she  died  a  spinster, 
and  consequently  was  absolutely  entitled  to  the  property  at 
her  death.  Immediately  following  the  absolute  gift  there  is 
this  singular  proviso  :  [His  Lordship  read  the  clause  set  out 
above,  and  continued :]  It  is  a  clause  purporting  to  deal 
with  proi)erty  of  Miss  Wilcocks  which  would  but  for  the 
proviso  be  held  in  trust  for  the  Crown,  or  belong  bene- 
231]  ficially  to  *the  Crown.  Bat  it  is  not  the  case  that  the 
fund  would  be  held  in  trust  for  the  Crown  but  for  that  pro- 
viso. It  was  the  lady's  absolute  property,  and  could  only 
be  held  in  trust  for  the  Crojyn  in  case  she  happened  to  die 
intestate.  This  proviso  therefore  amounts  to  this — that  the 
fund  is  limited  over  in  the  event  of  her  dying  intestate. 
The  question  I  have  to  decide  is  whether  such  a  limitation 
can  be  supported.  I  think  it  cannot.  The  law  of  England 
•  has  from  tne  earliest  times  prohibited  the  introduction  of 
new  modes  of  devolution  of  property  by  operation  of  law. 
Of  course  a  man  can  direct  his  property 'to  go  according  to 
any  series  of  limitations  that  he  pleases,  but  he  cannot 
create  a  new  mode  of  devolution  by  operation  of  law.  If 
there  be  a  gift  in  fee,  for  instance,  the  donor  cannot  say 
that  in  the  event  of  the  donee  dying  intestate,  the  estate 
shall  descend  not  to  his  eldest  but  to  his  youngest  son.  In 
Jioss  V.  HossQ)  Sir  Thomas  Plumer  said:  **The  question, 
I  think,  is,  whether  this  will  vests  the  absolute  property  of 
the  legacy  in  the  legatee.  If  it  do  give  the  absolute  prop- 
erty, the  right  of  disposing  of  it,  or  its  devolution  upon  his 
representatives,  would  follow  as  a  matter  of  course."  That 
is,  if  a  man  give  the  property  itself,  it  must  devolve  accord- 
ing to  law,  if  not  disposed  of  by  the  donee  in  his  lifetime. 
A  similar  point  arose  in  Holmes  v.  Godson  ("),  where  Lord 
Justice  Turner  said:  "The  law  has  said  that  if  a  man  dies 
intestate,  the  real  estate  shall  go  to  the  heir  and  the  per- 
sonal estate  to  the  next  of  kin" — meaning  the  person, 
whoever  he  may  be,  who  takes  personal  estate  in  the  event 
of  intestacy — "and  any  disi)osition  which  tends  to  contra- 
vene that  disposition  which  the  law  would  make  is  against 
the  policy  of  the  law,  and  therefore  void."  That  is,  a  man 
cannot  give  property  absolutely,  and  at  the  same  time  say 
it  shall  not  devolve  according  to  law. 

I  therefore  decide  that  the  proviso  is  void  as  repugnant  to 
law,  and  as  a  consequence,  that  the  Crown  is  entitled  to  the 

(')  1  Jac.  A  W.,  164.  («)  8  D.  M.  &  G.,  152,  165. 
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fund.  The  proper  form  of  order  will  be,  that  the  court  be- 
ing of  opinion  that  Miss  Wilcocks  was  absolutely  entitled 
at  her  decease,  order  the  fund  to  be  paid  to  her  legal  per- 
sonal representative. 

Solicitors:  Yarde  and  Loader;  The  SoUcUor  to  the 
Treasury. 

[Law  Reports,  1  Chancery  Division,  282.] 
M.R.,  Dec.  18,  1875. 

*In  re  Cotton.  [232 

Infant — Maintenance — Contififfenl  Interest — 28  <t  24  Vict.  c.  145,  «.  26. 

Trustees  may«  under  28  <b  24  Vict.  c.  146,  s.  26,  apply  for  or  towards  the  mainte- 
nance of  an  infant  the  income  of  property  held  on  trust  for  the  infant  contingently 
on  attaining  the  age  of  twenty -one  years. 

Where  a  fund  was  bequeathed  upon  trust  for  all  the  children  of  A.  who  should 
attain  twenty- one  in  equal  shares,  and  if  there  should  be  bul  one  such  child,  then  for 
that  child,  and  A.  died  leaving  one  infant  child  : 

Held,  that  the  income  of  the  fund  might  be  applied  in  the  maintenance  of  the 
child. 

Eliza  Cotton,  by  her  will,  dated  the  11th  of  March,  1870, 
gave  certain  legacies,  and  bequeathed  the  residue  of  her 
estate  to  trustees  upon  trust  as  to  one  moiety  thereof  to  pay 
the  annual  income  to  her  niece,  Jane  Jackman,  during  her 
life  for  her  separate  use,  and  after  her  decease  to  stand  pos- 
sessed of  such  moiety,  and  the  income  to  arise  therefrom, 
upon  trust  for  all  her  children  who  being  sons  should  attain 
the  age  of  twenty-one  years,  or  being  daughters  should 
attain  that  age  or  marry,  in  equal  shares;  and  if  there 
should  be  but  one  such  child,  then  upon  trust  as  to  the 
whole  of  such  moiety  for  that  child ;  and  if  no  child  should 
live  to  attain  a  vested  interest,  then  over.  The  will  con- 
tained no  power  of  maintenance. 

The  testatrix  died  in  May,  1870.  Her  residuary  estate 
was  of  the  value  of  £3,500,  and  was  invested  on  mortgage 
producing  an  annual  income  of  £170. 

Jane  Jackman  died  in  August,  1876,  having  had  one  child 
only,  a  daughter,  who  was  of  the  age  of  seven  years  at  the 
date  of  the  petition. 

George  Jackman,  the  father  of  the  infant,  being  in  such 
circumstances  that  it  would  be  impossible  for  him  to  bring 
up  and  educate  her  unless  some  allowance  was  made  to  him 
by  the  trustees  for  her  maintenance  and  education  out  of 
the  income  of  her  expectant  share  of  the  residue,  a  petition 
was  presented  by  the  trustees,  under  Lord  St.  Leonards' 
Act,  praying  the  opinion  of  the  court  as  to  whether  they 
would  be  justitied  in  making  such  allowance  to  her  father. 


712  CHANCERY  DIVISIOK.  [L  R. 

1875  In  re  Cotton.  M.Bw 

233]  *  Jason  Smithy  for  the  petitioners:  The  petition  is 
presented  in  conse(jnence  of  donbts  which  have  been  ex- 
pressedy  bnt  which  it  is  submitted  have  no  foundation,  as  to 
sect.  26  of  Lord  Cranworth's  Act  (23  &  24  Vict.  c.  145)  ap- 
plying to  cases  like  the  present,  where  the  income  of  the 
expectant  share  is  not  vested  :  Lewin  on  Trusts  (') ;  David- 
son's Prec.  Conv.  (■). 

Jessel,  M.R.:  With  every  respect  for  the  learned  gen- 
tlemen of  whose  opinions  I  have  been  told,  I  must  say  that 
they  have  done  their  best  to  repeal  this  section.  Lord  Cran- 
worth's  Act  (23  &  24  Vict.  c.  145)  really  extends  to  all  in- 
fants the  benefit  which,  in  Chambers  v.  Ooldwin  (*)  and 
other  cases,  the  court  had  extended  to  infants  for  whom  a 
provision  had  been  made  on  the  contingency  of  their  attain- 
mg  twenty-one  by  a  parent  or  a  person  standing  in  loco 
parentis.  In  cases  where  the  person  making  the  provision 
was  a  parent  or  stood  in  loco  parentis,  the  court  held  that 
the  attaining  of  twenty-one  was  put  in  simply  to  fix  the 
time  of  payment,  and  not  to  deprive  the  child  of  the  benefit 
in  the  meantime,  and  accordingly  it  gave  the  income  by  way 
of  maintenance.  But  it  declined  to  extend  the  rule  to  other 
cases,  and,  consequently,  the  Legislature  intervened  and 
enacted  that  in  all  cases  where  property  is  held  in  trust  for 
an  infant,  either  absolutely,  or  contingently  on  his  attain- 
ing twenty-one,  it  shall  be  lawful  for  the  trustees,  at  their 
sole  discretion,  to  pay  to  the  guardians,  if  any,  of  such  in- 
fant, or  otherwise  to  applv  for  or  towards  the  maintenance 
and  education  of  such  iuMtnt,  the  whole  or  any  part  of  the 


that  "may  be  or  become  entitled"  would  have  satisfied  the 
conveyancers  better.  When  property  is  held  on  tru^  for  an 
infant  contingently  on  his  attaining  twenty-one,  the  infant 
is  not  entitled,  strictly  speaking,  to  the  income  any  more 
than  to  the  capital.  If  he  attains  that  age  he  will  get  both. 
In  fact  he  is  entitled  to  both,  subject  to  the  contingency  of 
234]  his  dying  under  twenty-one.  I  am  clearly  of  *opinion, 
therefore,  that  the  trustees  may  apply  a  moiety  of  the  in- 
come for  the  maintenance  of  the  infant,  and  may  pay  it  to 
her  father,  for  I  think  the  expression  ''guardians^'  m  the 
section  includes  the  father,  as  guardian  by  nature. 
Solicitors :   R.  S.  Taylor  <fe  Son. 

0)  6th  eA,  p.  419.  (»)  3d  ed.,  vol.  iii.,  p.  111.  (»)  11  Yes.,  1. 
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[Law  Reports,  I  Chancery  Dlyision,  284.] 

M.R.,  Dea  20,  1876. 

BUBTON  V.   NeWBBEY. 

[1861     B.     188.] 

Will—Codieil^Oift  to  atUaHng    WUnes9e&-'8ub9equeiU   CodkU  referring  to  WUlr^ 

RepublicaHon. 

A  codicil,  wliich  refers  to  a  will  of  a  particular  date,  and  does  not  refer  to  a  subse- 
quent codicil,  does  not  operate  as  a  republication  of  that  subsequent  codicil 

Chrdon  ▼.  Lord  lUay  (')  dissented  from  and  not  followed. 

A  testator  made  a  will  (dated  before  the  Wills  Act),  hy  which  he  directed  his 
residuary  real  estate  to  be  sold  and  the  proceeds  to  be  divided  (in  the  events  which 
happened)  among  twelve  persons,  of  whom  A.  and  B.  were  two.  He  made  a  first 
codicil  (dated  after  the  Wills  Act),  by  which  he  directed  certain  real  estate  acquired 
subsequently  to  the  date  of  the  will  to  be  sold,  and  the  proceeds  divided  in  the  same 
way  as  the  proceeds  of  his  other  real  estate*  Tliis  codicil  was  attested  by  A.  and  B. 
He  then  made  another  codicil,  described  as  a  codicil  to  his  will  of  a  certain  date, 
but  not  referring  to  the  prior  codicil : 

Held,  that  the  second  codicil  did  not  operate  as  a  republication  of  the  first  codicil ; 
that  the  ffifts  to  A.  and  B.  of  two  twelfth  shares  of  the  proceeds  of  the  property 
comprised  in  the  first  codicil  failed;  and  that  these  shares  fell  into  the  residue,  and 
were  divisible  between  A.  and  B.  and  the  other  ten  residuary  legatees. 

Joshua  Malden,  by  his  will,  dated  the  7th  of  December, 
1837,  and  duly  attested,  devised  certain  real  estate,  speci- 
fically described,  and  all  and  singular  other  his  messuages, 
lands,  tenements,  hereditaments,  and  real  estate  to  George 
Newbery  and  John  Ryland,  and  their  heirs  upon  trust  to 
receive  the  rents  and  profits  thereof  during  the  lives  of  his 
daughters,  Elizabeth  Burton  and  Mary  Morton,  and  apply 
such  rents  upon,  the  trusts  therein  mentioned,  *and  [235 
from  and  after  the  decease  of  Elizabeth  Burton  and  Mary 
Morton  upon  trust  to  sell  the  same,  and  hold  the  proceeds 
of  sale  upon  the  trusts  of  his  (the  testator's)  residuary  per- 
sonal estate ;  and  the  testatof  thereby  bequeathed  his  resid- 
uary personal  estate  upon  certain  trusts  during  the  lives  of 
Elizabeth  Burton  and  Mary  Morton ;  and  after  their  death 
he  directed  the  same  to  be  equally  divided  between  such  of 
his  thuteen  grandchildren  therein  named  (two  of  whom  were 
William  Burton  and  Ann  Burton)  as  should  being  grand- 
sons attain  twenty-one,  or  being  granddaughters  attain  that 
age  or  marry. 

By  a  codicil  dated  tlie  12th  of  October,  1838,  and  attested 
by  Elizabeth  Burton,  William  Burton,  and  Ann  Burton,  the 
testator  directed  that  the  rents  of  certain  real  estate  pur- 
chased by  him  on  the  13th  of  July,  1838,  and  the  10th  of 
October,  1838,  should  be  disposed  of  in  the  same  manner  as 
the  rents  of  all  his  other  estates ;  and  he  further  desired 

(')  6  Sim.,  274. 
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that  his  executors  should  sell  such  real  estate,  and  dispose 
of  the  proceeds  in  the  same  manner  as  the  moneys  arising 
from  aU  his  other  estates. 

The  testator  made  another  codicil,  dated  the  1st  of  April, 
1839,  and  in  the  following  terms :  "This  is  a  codicil  to  my 
last  will  dated  7  December,  1837 :  and  I  hereby  give  and 
bequeath  unto  my  daughter  Elizabeth  Burton  £600,  which  I 
desire  my  executors  to  pay  to  her  within  twenty-four  months 
after  my  decease."  This  codicil  was  duly  attested  by  two 
witnesses. 

The  testator  died  shortly  after  the  date  of  the  last  codicil. 
Of  the  thirteen  grandchildren  named  in  the  will,  twelve 
(including  William  Burton  and  Ann  Burton)  attained 
twenty-one.  * 

The  suit  was  instituted  for  the  administration  of  the  trusts 
of  the  testator's  will,  and  now  came  on  to  be  heard  on  fur- 
ther consideration.  Elizabeth  Burton  and  Mary  Morton 
were  both  dead ;  the  testator's  real  estate  had  all  been  sold ; 
and  the  question  was,  whether  the  testator  had  effectually 
devised  to  William  Burton  and  Ann  Burton  two  twelfth 
shares  of  the  proceeds  of  the  property  comprised  in  the  codi- 
cil of  the  12th  of  October,  1838. 

Waller^  Q.C.,  and  Hamilton  Humphreys^  for  William 
Burton  and  Ann  Burton :  The  codicil  of  the  Ist  of  April, 
236]  1839,  is  a  republication  of  the  *will,  including  the 
prior  codicil  of  the  12th  of  October,  1838,  which  must  be 
taken  to  be  validly  attested  for  all  purposes.  The  law  is 
thus  laid  down  in  Jarman  on  Wills  (*) :  '*  In  applying  the 
doctrine  that  a  refei'ence  in  a  codicil  to  the  prior  or  two  wills 
as  the  actual  will  of  the  testator  sets  it  up  against  a  poste- 
rior will,  it  is  necessary  to  bear  in  mind  that  every  codicil 
is  a  constituent  part  of  the  will  to  which  it  belongs ;  for  in 
a  general  and  comprehensive  sense,  a  will  consists  of  the 
aggregate  contents  of  all  the  papers  through  which  it  is  dis- 
persea ;  and,  therefore,  where  a  testator  in  a  codicil  refers 
to  and  confirms  a  revoked  will,  it  is  not  necessarily  to  be  in- 
ferred that  he  means  to  set  up  the  will  (using  the  word  in  its 
special  and  more  restricted  sense)  in  contradistinction  to, 
and  in  exclusion  of,  any  intermediate  codicil  or  codicils 
which  he  may  have  engrafted  on  it.  He  is  rather  to  be  con- 
sidered as  confirming  the  w^ill  with  every  codicil  which  may 
belong  to  it."  In  support  of  this  proposition  the  author 
cites  Crosbie  v.  MacDoaal  (')  and  Gordon  v.  Lord  Reay  ('), 
the  latter  of  which  cases  is  precisely  in  point  here  ;  and  the 

(1)  3d  ed.,  vol.  i.,  p.  173.  O  4  Ves.,  010.  (»)  5  Sim.,  2T4, 
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doctrine  there  laid  down  is  supported  by  Pigott  v.  Waller  (') 
and  Anderson  v.  Anderson  (").  Moreover/ the  first  codicil 
gives  by  reference  to  the  will,  and  the  other  legatees  can 
take  no  greater  share  in  the  i)roperty  devised  by  the  codicil 
than  they  would  have  done  if  it  had  been  devised  by  the 
will ;  they  ^annot  take  any  benefit  under  the  will  without 
giving  effect  to  all  the  dispositions  of  the  testator. 

Chitty^  Q.C.,  and  JSveriit,  for  some  of  the  other  grand- 
children, referred  to  Aaron  v.  Aaron  (*) ;  Winter  v.  Win- 
ter (*) ;  Farrer  v.  8t.  Catharines  College  (') ;  In  the  Ooods 
of  Reynolds  (*) ;  and  submitted  that  the  gift  to  William 
Burton  and  Ann  Burton  of  two  twelfth  shares  of  the  prop- 
erty specifically  devised  by  the  first  codicil  failed ;  and  that 
these  shares  must  fall  into  the  residue  and  be  divided  in 
twelfths  between  William  Burton,  Ann  Burton,  and  the 
other  ten  grandchildren  who  attained  twenty-one. 

*Southgate,  Q.C.,  Shebbeare^  Joliffe^  Stallard^  White-  [237 
horn^e^  and  F.  W.  Stone^  appeared  for  other  parties. 

Jessel,  M.R.:  The  case  I  have  before  me  is  one  of  some 
little  singularity,  and  perhaps  of  some  novelty,  and  it  com- 

Eels  me  to  consider  some  of  the  prior  authorities,  and  to  say 
ow  far  they  appear  to  me  to  be  consistent  with  principle. 
The  loth  section  of  the  Wills  Act  in  effect  makes  void  any 
gift  by  a  testamentary  instrument  to  attesting  witnesses  and 
certain  other  persons,  such  as  the  wives  and  husbands  of 
attesting  witnesses ;  but  it  does  not  in  any  other  way  affect 
the  validity  of  the  testamentary  disposition.  If,  therefore, 
a  testator  makes  a  testamentary  disposition  containing  a  ^if  t 
to  the  attesting  witness,  the  attesting  witness  takes  nothing 
under  it. 

This  particular  tesfator  bavins  made  his  will  on  the  7th  of 
December,  1837,  before  the  Wills  Act,  made  a  first  codicil, 
which  bears  date  the  12th  of  October,  1838,  and  thereby  gave 
benefits  to  the  attesting  witnesses.  It  is  clear,  if  nothing 
more  had  been  done,  that  those  benefits  would  not  have  been 
taken  by  them.  He  then  made  a  second  codicil,  not,  how- 
ever, calling  it  a  second  codicil,  which  bears  date  the  1st  of 
April,  1839,  and  it  is  in  these  terms:  [His  Lordship  read  it 
as  set  out  above.]  The  first  point  raised  on  behalf  of  the 
claimants  is  this :  they  say  that  the  effect  of  this  second 
codicil  is  equivalent  to  a  re-execution  of  the  first  codicil,  in 
other  words,  that  the  second  codicil  is  not  only  equivalent 
to  the  re-execution  of  the  will  standing  alone,  but  or  the  will 

0)  7  Ves.,  98.  (*)  5  Hare,  306. 

(«)  Law  Rep.,  13  Eq.,  381.  (*)  Law  Rep.,  K,  Eq..  10. 

(8)  3  De  G.  4  Sro.,  476.  («)  Law  Hf-p.,  3  \\  &  M.,  35. 
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plus  the  first  codicil,  and  the  question  I  have  to  decide  is, 
whether  that  is  the  effect  of  tne  second  codicil.  I  wish  I 
could  say  that  the  law  on  the  subject  was  clear ;  that  it  was 
perfectly  consistent  with  principle ;  and  that  the  authorities 
were  not  to  a  great  extent  conflicting.  I  cannot  say  so ;  but 
I  can  say  what  is  mj  opinion  of  the  law  deriveci  from  those 
conflicting  authorities,  and  having  regard  to  principle. 

Now  it  appears  to  me  that  any  testamentary  instrument 
properly  attested  may  incorporate  into  it  by  reference  as  a 
part  of  the  testamentary  instrument  any  pric)r  writing, 
whether  such  prior  writing  be  attested  or  not,  and  that  if  the 
238]  incorporation  is  made  *in  such  a  manner  that  the 
court  can  find  out  from  the  properly  attested  instrument 
what  is  the  prior  instrument  intended  to  be  referred  to,  then 
the  prior  instrument  becomes  a  part  of  the  testamentary  in- 
strument to  all  intents  and  purposes. 

That  I  take  to  be  the  principle,  and  the  question  is  whether 
such  reference  is  necessary.  I  think  it  is,  and  as  I  read  the 
iudgment  of  Baron  Baylev,  in  the  case  of  Doe  v.  Evans  ('), 
he  puts  the  law  very  mucn  in  the  ,w^  I  have  stated.  The 
will  was  written  on  part  of  a  sheet  of  foolscap  paper,  and 
the  codicil  was  written  on  the  same  sheet,  ana  tne  learned 
judge  says:  *'Now,  if  the  codicil  had  not  referred  to  the 
will,  I  should  have  thought  that  it  did  not  set  up  that  in- 
strument ;  but  if  the  codicil  do  refer  to  the  will,  then  I  am 
of  opinion  that  it  does  set  it  up."  In  other  words,  the  mere 
fact  of  its  being  a  codicil  alone  will  not  do  ;  it  must  refer  in 
some  shape  or  another  to  the  instrument  which  is  set  up. 
In  the  case  of  Aaron  v.  Aaron  ('),  which  came  before  Vice- 
Chaucellor  Knight  Bruce,  he  recognized  the  authority  of 
Doe  V.  Evans.  Whether  he  also  intended  to  recognize  the 
authority  of  Gordon  v.  Lord  Reay  (')  I  am  not  sure.  After 
reading  at  length  the  judgment  of  Baron  Bay  ley  in  Doe  v. 
Evans ^  he  says  (*):  ''Now,  it  can  make  no  difference 
whether  the  codicil  be  written  on  the  same  paper  with  the 
wiU  or  written  at  a  subsequent  period  or  not.  Here  a  codi- 
cil is  referred  to,  and  there  is  no  dispute  what  the  instrument 
was."  Then  he  reads  the  codicil  at  full  length,  and  you 
find  that  it  begins  thus:  ''Whereas  I,  John  Aaron,  have 
made  and  duly  executed  my  last  will  and  testament  in  writ- 
ing, bearing  date  the  23d  day  of  August,  1828,  and  also  a 
codicil  annexed  thereto,  bearing  date  the  21st  of  May,  1831.'^ 
Then  he  says,  *'It  is  perfectly  clear,  in  my  opinion,  what 
the  instrument  here  mentioned  is."     Of  course;  it  was  de- 

(')  1  Cr.  AM.,  42.  (»)  6  Sim.,  274. 
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scribed  as  a  codicil.  Then  he  goes  od,  **The  intention  of 
the  second  codicil,  as  collected  from  the  whole  of  it,  was  to 
confirm  the  first  codicil.  That  is  done  by  an  instrument 
duly  attested.  Now,  whatever  I  might  have  thought  of  this 
question  independently  of  the  case  of  Oordon  v.  iZrd  Reay^ 
and  the  observations  of  Bay  ley,  B.,  in  the  case  in  the  Ex- 
chequer, I  must*,  if  I  am  to  decide  myself  without  having 
the  opinion  of  a  court  of  law,  say  *that  the  effect  of  [23§ 
the  will  and  second  codicil  was  to  place  the  first  codicil  in 
the  same  situation  as  if  it  had  been  attested  by  three  wit- 
nesses." He  does  not  say  there  whether  he  does  or  does 
not  approve  of  Oordon  v.  Lord  Reay  (') ;  but  these  two 
cases  of  Doe  v.  Evans  (*)  and  Aaron  v.  Aaron  (')  are  entirely 
in  accordance  with  what  I  consider  to  be  the  principle, 
which  is,  that  the  setting  up  instrument  must  contain  a  dis- 
tinct reference  to  the  prior  writing,  so  as  to  show  that  the 
testator  intends  that  pnor  writing  to  be  a  part  of  his  testa- 
mentarv  disposition. 

Oordon  v.  Lord  Reay  is  a  case  very  difficult  to  deal  with. 
In  argument,  undoubtedly  the  point  was  taken  by  Sir  Ed- 
ward Sugden  for  the  defendants.  He  says  that  an  instru- 
ment duly  attested  can  only  republish  an  instrument  not 
duly  attested  to  which  it  expressly  refers. 

In  Oordon  v.  Lord  Reay  there  was  a  codicil,  which,  as 
the  law  then  stood,  was  perfectly  valid  as  regarded  personal 
estate ;  but  it  was  not  valid  as  regarded  real  estate  for  want 
of  due  attestation.  Then  there  was  a  second  codicil,  which 
was  in  these  terms :  "  Whereas  I  have  in  and  by  my  last 
will  and  testament,  bearing  date  the  17th  of  August,  1812, 
made  several  provisions  and  bequests  in  favor  of  Susan 
Harriet  Hope,"  &c.,  "now  I  do  hereby  confirm  such  bequests 
and  provisions,"  "and  I  do  hereby  ratify  and  confirm  this 
by  my  hand  and  seal,  dated  the  13th  of  August,  1818," 
and  tnere  is  nothing  more.  A  reference  is  made  to  provis- 
ions made  by  the  will,  with  the  date  of  it,  and  a  confirma- 
tion is  made  of  those  provisions.  The  testator  had  also  made 
substantial  provisions  for  the  lady  by  the  first  codicil,  but 
I  confess  I  cannot  find,  on  the  face  of  the  second  codicil, 
anv  reference  whatever  to  the  first  codicil,  nor  can  I  find  any 
reference  to  any  will  which  would  include  the  codicil,  be- 
cause the  only  will  referred  to  is  a  will  bearing  date  the  17th 
of  August,  1812,  which  was  the  date  of  the  original  instru- 
ment, and  the  codicil  was  dated  the  8th  of  April,  1814. 
Therefore  it  is  not  (as  was  put  to  me  in  argument)  the  case 
of  a  man  saying  simply  "1  confirm  my  will,"  and  it  being 

(')  5  Sim.,  274.  (*)  1  Or.  &  M.,  42.  (»)  8  De  G.  A  Sm.,  475. 
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held  that  the  term  **wiir'  included  every  testamentary  dis- 
position, whether  contained  in  a  thing  called  a  will  as  dis- 
240J  tinct  from  a  codicil,  or  in  *a  thing  called  a  wUl,  being 
a  will  plus  several  codicils.  The  only  reference  was  to  a  will 
bearing  date  a  certain  day,  that  is,  as  I  understand  it,  to  a 
described  instrument,  which  excludes  instruments  of  subse- 
quent date.  I  am  obliged  to  say  this,  because  I  admit  that 
the  decision  was  the  other  way.  Unfortunately  we  have  no 
reasons  given.  The  judgment  of  the  Vice-Chancellor  is  in 
these  terms:  "My  opinion  is  that  the  second  codicil  does 
republish  the  first.  The  first  codicil  is  part  of  the  will." 
[It  was  part  of  the  will  for  the  purpose  of  the  personal 
estate,  but  not  part  of  the  wiU  for  the  ovlj  purpose  for 
which  the  Vice-Chancellor  had  to  consider  it — that  is  as 
regarding  real  estate.]  "And  if  the  second  codicil  is  a  re- 
publication of  the  will,  it  is  a  republication  of  everything 
which  is  part  of  the  will.  The  second  codicil  does  refe;*  to 
the  will ;  it  ratifies  and  confirms  the  will,  and  everything 
that  is  part  of  it."  It  does  appear  to  me  that  that  is  a  fal- 
lacy, that  where  you  describe  a  will  by  its  date  you  do  not 
describe  the  subsequent  codicil  as  being  included  in  that 
will.  It  may  well  be,  that  where  you  describe  a  will  gener- 
ally, without  date,  and  say,  "I  confirm  my  will,"  you  might 
interpret  the  word  "will"  as  including  the  whole  of  the 
testamentary  disposition;  but  it  does  appear  to  me  that 
that  was  not  the  case  in  Oordon  v.  Lord  Reay{^\  and  I  cite, 
in  reference  to  this  point,  the  observations  made  in  the 
case  of  Croshie  v.  MdcDoual  ('),  and  those  made  by  Lord 
Selbori^e  in  the  recent  case  oi  Farrer  v.  St,  Gamarin^s 
College  (').  They  both  go  to  this,  that  a  mere  reference  to 
an  instrument  with  a  date  is  not  a  reference  to  the  subsequent 
instrument  The  point  in  Orosbie  v.  MacDouaZ  was  this : 
The  testator  made  a  will ;  he  then  made  several  codicUs,  the 
fourth  of  which  revoked  certain  annuities  given  by  the  will, 
and  then,  last  of  all,  he  made  a  codicU  confirming  the  will, 
but  not  all  the  codicils,  and  the  question  was  wnether  he 
had  revived  the  gift  which  had  been  revoked  by  the  inter- 
mediate codicil.  It  was  held  he  had  not:  and  the  then 
Master  of  the  Rolls  distinguished  the  case  from  the  case  of 
Lord  Walpole  v.  Lord  Orford(^\  where  a  man  having  made 
two  wills,  and  unfortunately  not  having  destroyed  the  first, 
made  a  codicil,  and  the  transcriber  having  the  first  will  be- 
241]  fore  him,  as  well  as  the  second,  by  mistake  *(of  which 
they  would  not  allow  evidence  to  be  given),  confirmed  the 

(')  6  Sm.,  274.  (»)  Law  Rep.,  16  Eq.,  19. 

(<)  4  Ves.,  610.  (*)  3  Ves.,  402. 
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first  will,  which  was  inconsistent  with  and  had  been  revoked 
by  the  second ;  and  it  was  held  that  the  confirmation  of  the 
first  will,  though  it  had  been  revoked,  set  it  up  again.  It 
was  a  writing  which,  though  revoked  and  good  for  nothing, 
was  as  much  incorporated  by  the  codicil  as  though  it  had 
been  written  out  again  in  words,  and  consequently  it  revoked 
the  intermediate  and  inconsistent  will.  But,  as  pointed  out 
by  the  Master  of  the  Rolls,  that  does  not  apply  to  a  will 
and  codicil  followed  by  a  second  codicil  inconsistent  with  the 
prior  codicil ;  there  is  no  occasion  in  such  a  case  to  assume 
that  you  do  revoke  the  intermediate  codicil.  So  in  a  case 
where  you  make  a  will  with  subsequent  codicils,  V<>ii  ^^7 
intend  merely  to  revoke  the  will,  and  leave  the  codicils 
standing,  which  was  the  decision  in  Farrer  v.  SL  Catha- 
rine's CoUege{').  There,  the  argument  was  pressed  that 
the  revocation  of  a  will,  being  the  revocation  of  everything 
which  is  part  of  it,  must  revoke  all  the  codicils.  The 
answer  was,  you  do  not  revoke  the  will  in  that  sense,  but 
you  revoke  an  instrument  called  a  will  of  a  certain  date ; 
therefore  the  revqcation  does  not  go  beyond  that.  I  must 
say  it  does  not  appear  to  me  that  the  case  of  Gordon  v.  Lord 
Heayi^)  was  decided  according  to  principle,  and  that  the 
true  principle  was  that  which  was  laid  down  hy  Baron  Bay- 
ley  in  Doe  v.  Evans  (*),  which  has  been  certainly  followed, 
whereas  I  am  not  able  to  find  that  the  case  of  Gordon  v. 
Lord  Reay^  though  quoted,  has  ever  been  followed  at  all. 

Then  there  is  a  second  point,  which  is  this :  The  codicil 
gives  certain  after-acquired  lands  substantially  on  the  same 
trusts  on  which  the  testator  had  given  the  residue  of  his 
real  estate.  According  to  the  doctrine  now  established  by 
Christie  v.  Gosling  {*)  you  are  to  read  the  words  referred  to 
as  if  they  were  incorporated  in  the  instrument.  The  conse- 
quence would  be  that  the  attesting  witness  would  take  a 
sh^re  of  the.money  to  arise  from  the  sale  of  the  lands ;  but 
then  that  share  is  forfeited  by  the  law.  What  becomes  of 
it !  It  falls  into  the  residue.  Any  lapsed  or  void  gift  falls 
into  the  residue,  and  consequently  the  shares  of  the  attest- 
ing witnesses  will  be  divided  among  all  the  residuary  leg- 
atees. But  *it  was  said  that  the  residuary  legatees  [242 
cannot  take  under  the  first  codicil,  which  directs  the  money  to 
be  divided  in  accordance  with  the  provisions  of  the  will  with- 
out carrying  out  all  these  provisons.  That  appears  to  me  to 
be  a  fallacy.  It  is  not,  in  fact,  a  case  of  election  at  all,  they 
take  simply  what  is  given  to  them  by  the  instrument.     The 

(»)  Law  Rep.,  16  Eq.,  19.  (')  1  Cr.  A  M..  42. 

O  ft  Sim.,  274.  (*)  Law  Rep.,  I  IL  L.,  279. 
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dispositions  of  that  instament  are  not  effectual  to  the  extent 
to  which  a  share  of  the  property  is  given  to  the  attesting 
witness,  not  by  rtoson  of  the  terms  of  the  will  or  codicil, 
but  by  reason  of  the  law  which  annuls  the  gift.  You  have, 
therefore,  to  look,  not  at  the.  meaning  of  the  codicil,  but  to 
the  effect  of  the  codicil  with  the  addition  of  the  statutory 
enactment  which  annuls  a  portion  of  its  effect,  and  you 
have  to  read  it  in  exactly  the  same  way  as  if  these  persons 
had  been  excepted  from  the  portion  of  the  will  incorporated 
by  reference,  consequently  they  can  by  no  possibility  be 
held  to  take  anything  under  such  words  of  reference.  There- 
fore I  hofd  that  their  shares  are  simply  void  gifts  and  fall 
into  the  residue,  and  are  divisible  among  them  as  well  as 
the  other  residuary  legatees. 

Solicitors :  Johnson  &  WeatTieralls  ;  Rhodes  &  Son. 

» 

See  14  Eng.  R. ,  580  note.  to  which  an  executor  is  by  law  entitled 

The  attesting  witnesses  to  a  will  must  in  this  state,  do  not  constitute  such  a 

be  competent  at  the  time  of  attestation,  beneficial  interest  as  to  render  him  or 

The  executor  named  in  a  will,  as  also  his  wife  incompetent  to  attest  the  exe- 

his  wife,  is  a  competent  attesting  wit-  cution  of  a  will :  Stewart  v.  Harrimaa, 

ness.  If  he  takes  uq  beneficial  interest  56  N.  H.,  25. 
under  it.    The  fees  and  commissions 


[Law  Reports,  1  Chancery  Division,  248.] 
V.C.M.,  Nov.  12,  18,  19,  1876. 

243]  *AsHLEY  V.  Ashley. 

Old  Adminisir€Uion  Suit — DeficierU  Estate — I^uuk  tubsequenlly  eommg  m — VntM 
jRights  of  Original  Crediion — Appartummeni  of  Fund, 

Where,  in  the  case  of  a  deficient  estate,  the  creditors  hayo  been  ascertained,  and 
the  available  assets  divided  amongst  them,  and  at  a  subsequent  period  further  funds 
come  in  belonging  to  the  estate,  and  some  only  of  the  creditors  or  their  representa- 
tives appear  In  answer  to  advertisements,  those  who  so  appear  are  only  entitled  to 
the  proportions  of  the  fund  distributable  which  their  deots  beai^to  tne  entire  lia- 
bilities of  tlie  estate,  and  the  remiunder  must  be  retained  to  meet  any  future  chums 
by  the  other  creditors. 

This  was  a  ])etition  seeking  for  distribution  of  certain 
funds  standing  in  court  and  now  claimed  by  the  represent- 
atives of  some  of  the  persons  who  were  creditors  of  one 
Charles  Pitfield,  who  died  in  the  year  1740. 

Shortlj;^  after  the  death  of  Charles  Pitfield  the  present 
suit  was  instituted  for  the  administration  of  his  estate,  and 
a  decree  was  made  in  due  course,  and  advertisements  issued 
for  creditors,  and  the  creditors  and  the  amounts  of  their 
debts  duly  found.  Bv  an  order  of  the  21st  of  July,  1792, 
and  a  report  of  the  Qtn  of  August,  1792,  made  in  pursuance 
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of  the  order,  the  funds  then  in  court  were  apportioned 
amongst  the  creditors  so  found,  but  some  of  those  who  were 
entitled  to  apportioned  parts  never  took  their  dividends  out 
of  court,  and  there  remained  unclaimed  the  sum  of  £425 
10^.  The  funds  then  distributable  were  insufficient  to  pay 
the  creditors  in  full. 

In  or  not  long  previously  to  the  year  1867  a  sum  of  £3,140 
16*.  3d.  J  representing  one-fourth  of  two  shares  in  the  Shad- 
well  Waterworks  Company,  which  had  been  then  dissolved, 
was  paid  into  court  to  the  credit  of  a  suit  of  Sturt  v.  JBer- 
vey^  "the  real  estate  of  Charles  Pitfield,"  and  by^an  order, 
dated  the  lOth  of  July,  1867,  made  upon  a  petition,  an  in- 
quiry was  directed  as  to  who  was  or  were  those  beneficially 
interested  in  this  fund,  and  in  the  sum  of  £425  10^.,  and 
the  two  funds  were  ordered  to  be  invested,  and  advertise- 
ments were  issued  for  the  creditors  of  Charles  Pitfield. 

By  the  Chief  Clerk's  certificate,  dated  the  6th  of  April, 
1876,  it  was  in  effect  found  that  these  funds  were  applicable 
to  the  *payment  in  full  of  the  specialty  debts  of  [244 
Charles  Pitfield,  and  an  apportioned  part  of  his  simple  con- 
tract debts,  and  that  the  only  claim  brought  in  was  that  of 
the  present  petitioners,  who  claimed,  in  respect  of  principal 
and  interest,  the  sum  of  £2,788  5s.  8e2.,  and  that  there  was 
no  claim  made  in  respect  of  another  creditor,  whose  debts 
amounted,  together  with  interest,  to  £1,042  16^.  lid. 

The  petition  asked  that  tne  funds  in  court  might,  after 
payment  of  costs,  be  applied  in  discharge  of  the  petition- 
ers' debt,  and  that  any  balance  might  be  carried  over  to  a 
separate  account. 

Oldsse^  Q.C.,  and  Murray,  for  the  petitioners :  The  rule 
has  been  established  by  Wild  v.  Banning  {'\  that  in  the 
case  of  an  assignment  deed  for  the  benefit  of  creditors  any 
unclaimed  dividends  belong  to  those  creditors  who  appear ; 
and  a  long  series  of  cases  nas  decided,  on  the  same  prin- 
ciple, that  in  cases  like  the  present,  where  a  fund  has  be- 
come distributable  after  a  long  period,  and  only  some  of 
the  parties  who  would  have  been  entitled  come  in  and  claim, 
those  who  do  come  in  are  entitled  to  take  the  entire  fund, 
or  as  much  as  may  be  necessary  to  pay  their  claims  in  full. 
In  1866,  in  Re  Cunningham^  s  Trusts^  where  a  reversionary 
fund  fell  in  and  a  petition  was  presented  hj  one  of  several 
creditors  who  had  previously  proved  against  an  estate, 
Lord  Hatherley,  then  Vice-Chancellor  Wood,  directed,  in 
the  first  instance,  an  inquiry  as  to  who  were  entitled,  and 

(>)  Law  Rep.,  2  Eq.,  677. 

16  Eng.  Rep.  91 
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afterwards  made  a  final  order  distributing  the  fund  exclu- 
sively amongst  those  who  came  and  proved  their  claims. 

The  late  Master  of  the  Rolls  followed  the  same  practice 
in  1868,  in  Horncastle  v.  Sewell^  and  again,  in  1871,  in  Smith 
V.  Smithy  and  Vice-Chancellor  Stuart  took  the  same  course 
in  June,' 1870,  in  Hughes  v.  Lyon.  In  Bickley  v.  Penny ^ 
where  neither  creditors  nor  specific  legatees  made  any  claim 
in  answer  to  the  advertisement,  the  Master  of  the  Rolls,  by 
an  order  of  the  2d  of  March,  1866,  distributed  the  fund 
amongst  residuary  legatees. 

The  practice  of  the  court  was  uniform  in  these  cases  till  a 
case  of  Alderson  v.  Petrie  came  before  Lord  Selborne,  sit- 
ting for  the  Master  of  the  Rolls,  in  June,  1873,  and  he  held 
that  all  the  creditors  whose  debts  had  been  found  had  a 
245]  vested  interest  in  their  *proportion  of  any  fund  which 
subsequentlv  became  distributable,  and  that  only  the  pro- 
portion of  the  fund  which  the  debts  of  those  who  claimed 
payment  at  the  subsequent  period  bore  to  the  entire  debts 
could  be  paid  out,  and  the  rest  must  be  retained  in  court. 
But  this  isolated  decision  cannot  be  treated  as  upsetting  a 
rule  established  by  so  long  a  series  of  authorities. 

The  rule  is  not  newly  established.  It  was  acted  upon  in 
Williamson  v.  Naylor  ('),  and  was  the  rule  in  Bankruptcy 
till  altered  by  sect.  116  of  the  Bankruptcy  Act,  1869. 

J.  Pearson^  Q.C.  {Perriberton^  with  him^,  for  the  official 
solicitor  to  the  suitors'  fund,  commenced  nis  argument,  but 
was  stopped  by  the  court. 

HigginSy  Q.C,  Lovell  and  Udal^  who  appeared  for  the 
representatives  of  Charles  Pitfield,  and  raised  some  ques- 
tions as  to  the  mode  in  which  the  funds  already  distributed 
had  been  apportioned  as  between  the  principal  and  interest 
due  upon  tue  debts,  were  not  heard. 

Malins,  V.C:  I  think  I  had  better  state  the  view  I  take 
of  the  case.  The  point  raised  on  this  petition  is  a  very  im- 
portant one,  and  affects  the  practice  of  the  court,  because 
a  great  number  of  these  claims  of  long  standing  are  brought 
forward.  In  the  present  case  very  large  funds  have  ratlier 
unexpectedly  come  into  court,  of  which  a  considerable 
portion  is  found  to  belong  to  the  estate  of  Charles  Pitfield, 
who  died  as  long  a^o  as  the  year  1740.  There  was  a  suit 
for  the  administration  of  his  estate.  The  usual  advertise- 
ments for  creditors  were  issued,  and  in  1792  it  was  found 
who  were  the  creditors  and  what  was  the  amount  of  their 
debts  ;  and  all  the  funds  available  were  distributed,  except 
a  small  sum  of  between  £400  and  £500,  which  was  appor- 

(')  3  Y.  A  C.  (Ex.),  208. 


Vol  L]  CHANCERY  DIVISION.  723 

V.C.M.  Ashley  v.  Ashley.  1875 

tioned  but  not  taken  out  of  court.  That  is  how  the  case 
was  dealt  with  in  1792,  and  probably  if  it  had  not  been  for 
the  accretion  to  the  estate  by  the  sale  of  the  Shadwell 
Waterworks  that  sum  would  have  remained  forever  unno- 
ticed, and  would  ultimately  have  gone  towards  paying 
*the. national  debt.  But  the  fund  representing  two  [246 
shares  in  the  Shadwell  Waterworks  having  been  paid  into 
court,  a  petition  was  presented  before  me,  and  I  made  the 
usual  reference  to  Chambers  to  ascertain  who  was  entitled 
to  the  money.     It  has  now  been  found  that  a  considerable 

Eortion  of  the  fund  belongs  to  the  estate  of  Charles  Pit- 
eld.  His  creditors  have  not  been  satisfied,  and  I  suppose 
that  if  they  had  all  now  come  forward  it  would  have  taken 
the  whole  fund  to  pay  his  debts.  But  it  happens  that,  ad- 
vertisements having  oeen  again  issued,  a  proportion  only, 
whom  I  will  assume  to  be  two  out  of  twenty  of  the  credit- 
ors, have  come  forward,  and  it  is  contended  on  their  behalf 
that  no  creditor  except  those  who  have  come  forward  is  to 
be  paid. 

Undoubtedly  it  is  the  practice  of  the  court  that  where 
advertisements  for  creditors  are  issued,  those  only  who 
claim  are  treated  as  creditors,  and  if  twenty  claim,  the 
whole  estate  is,  if  necessary,  distributed  amongst  them ; 
and  if  another  person  comes  in  after  the  distribution,  he 
must  obtain  payment,  if  he  can,  from  the  creditors  who 
have  received  the  whole.  In  this  case  the  creditors  were 
found  before  1792,  and  they  were  the  cestuis  que  trust  of 
the  distributable  funds,  whatever  they  were  or  whatever 
they  might  become.  It  happens  that  the  Shadwell  Water- 
works fund  did  not  come  in  till  about  fifty  or  sixty  years 
later,  but  when  it  did  come  in  it  was  just  as  much  appli- 
cable to  pay  the  debts  as  if  it  had  been  originally  part  of 
the  personal  estate.  It  was,"  at  any  rate,  subject  to  the 
same  trusts  for  the  payment  of  the  creditors. 

Authorities  have  been  cited  which  show  that  it  has  been 
Jon^  the  settled  practice  of  the  court,  sanctioned  by  many 
eminent  judges,  including  the  Vice-Chancellor  Wood,  the 
Vice-Chancellor  Stuart,  and  Lord  Romilly,  to  distribute  the 
fund  exclusively  amongst  those  who  came  in  and  claimed 
at  the  subsequent  penod.  I  confess  that,  when  the  case 
was  opened  last  week,  it  did  strike  me  as  a  reasonable 
course  that  those  who  claimed  should  be  paid  in  full  if 
there  are  funds  enough  to  pay  them,  and  that  those  who  do 
not  come  should  be  considered  as  having  abandoned  their 
claim.  But  when  I  find  that  it  does  not  appear  that  any 
case  before  Alderson  v.  Petrie  was  fully  argued,  and  that 
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in  the  earlier  cases  the  principle  upon  which  they  were  de- 
cided appears  to  have  been  acquiesced  in  and  assumed  to 
247]  be  settled  ;  and  that  when  Alderson  *v.  Pelrie  came 
before  Lord  Selborne,  sitting  for  the  Master  of  the  Rolls,  it 
was  fully  argued  and  warmly  contested,  and  that  Lord 
Selborne  came  to  the  conclusion  that  the  rule  ought  to  be 
that  those  who  came  in  and  claimed  at  the  subsequent 
period  should  only  have  such  an  amount  as  was  a  fair  ap- 
portionment on  their  own  debts,  I  think  it  more  fitting,  and 
more  respectful  on  my  part  not  to  depart  from  tlmt  de- 
cision. I  could  not  do  so  unless  very  clearly  satisfied  that 
the  rule  laid  down  ought  not  to  be  maintained  ;  but,  having 
heard  only  the  argument  in  favor  of  the  creditors  who  have 
come  in,  I  am  bound  to  say  that  my  judgment  concurs  with 
that  of  Lord  Selborne.  Therefore  1  cannot  decide  other- 
wise than  as  he  has  done.  The  case  will  probably  be  ap- 
pealed, and  the  Court  of  Appeal  will  settle  the  rule  finally 
one  way  or  the  other.  I  follow  that  decision,  that  the 
creditors  who  have  proved  will  only  receive  their  ratable 
dividend  on  the  amount  of  their  debt. 

Solicitors  :  Ewhanlc  &  Partington  ;  MeyneU  &  Pember- 
ton  /  LoDelly  Son  &  Pitjield. 


[Law  Repoptfl,  1  Chancery  Division,  267.] 
V.C.B.,  July  22,  24 ;  Nov.  9,  1876. 

257]  *Hamilton  V.  Dallas. 

[1874    H.     118.] 

Domicile— Peer  of  Enaland — Code  NapoUon,  Art.  18 — InteHacy — DUUndion  betioeen. 
DomicU  de  facto  and  legal  Ihmieil  in  France. 

A  poer  of  the  British  Parliament  is  not,  by  reason  of  his  obligation  to  attend  th« 
House  of  Peers  whenever  his  presence  tTiere  is  required,  incapacitated  from  acquir- 
ing a  domicil  of  choice  in  a  forei^  country. 

A  de  facto  domicil  governing  Uie  succession  to  personal  property  of  which  he  dies 
intestate  may  be  acquired  in  France  by  a  foreigner  who  has  not  obtained  the  gov- 
ernment authorization  imposed  by  the  Code  Napol6on,  Art.  13,  as  the  condition  for 
enjoyment  by  a  foreigner  resident  in  that  country  of  full  civil  righta 

Adjourned  summons  raising  the  question  of  the  domicil 
of  the  late  Lord  Howden  at  the  time  of  his  death  in  1873, 

Lord  Howden,  a  deputy-lieutenant  of  the  county  of  York, 
G.C.B.,  and  lieutenant-general  in  the  army,  was  born  in 
England,  and  retained  these  titles  until  his  death.  In  1850 
he  went  to  Madrid  as  Her  Majesty's  envoy  extraordinary  to 
the  court  of  Spain. 

In  the  same  year  he  sold  his  house  and  property  at  Grim- 
ston  Park  in  Yorkshire,  and  all  his  real  estate  in  England. 
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A  portion  of  his  fortune  was  invested  in  securities  in  Eng- 
land, and  until  the  time  of  his  death  he  kept  a  current 
account  with  a  London  banker. 

In  1867,  on  his  recall  froift  Madrid,  he  took  up  his  resi- 
dence definitely  in  France,  and  bought  an  estate  near  Ba- 
yonne,  where  he  built  himself  a  house  called  the  Casa  or 
Chateau  Caradoc,  in  which  (except  during  the  sie^e  of  Paris, 
when  he  was  shut  up  in  the  city)  he  lived  until  his  death  in 
1873. 

During  June  and  July,  1859,  he  was  in  England  on  a  visit, 
on  which  occasion  he  attended  for  the  last  time  in  the  House 
of  Lords. 

In  October,  1861,  he  retired  from  the  army  by  the  sale  of 
his  commission,  but,  according  to  the  War  Office  regulations, 
his  name  was  retained  in  italics  in  the  army  list  upon  his 
notifying  (which  was  done  until  his  death)  the  fact  of  his 
being  alive  twice  a  year. 

Early  in  1863  he  paid  a  short  visit  to  an  old  friend,  Mr. 
G.  R.  *Smith,  in  Scotland,  after  which  he  was  never  [258 
again  in  Great  Britain. 

Upon  this  occasion  his  relative.  Sir  Hamilton  Dallas, 
hearing  of  his  being  in  England,  wrote  to  invite  him  to  come 
and  stay  with  him.  In  answer  to  this  invitation,  which  did 
not  reacli  him  until  after  he  had  left  England,  Lord  Howden 
replied  from  Paris,  in  a  letter  dated  the  12th  of  February, 
1863,  as  follows :  ^ 

^'I  regret  that  circumstances  prevent  my  accepting  it  (the 
invitation),  not  so  much  from  its  material  convenience, 
which  is  very  attractive,  as  from  the  opportunity  it  would 
have  given  me  of  seeing  you  and  profiting  by  your  neigh- 
borhood. I  have  no  intention  whatever  of  going  to  England, 
and  I  do  not  see  any  probability  of  my  ever  crossing  that 
riotous  rivulet  again.  As  you  say,  I  am  little  interested  in 
English  politics,  but  I  am  still  much  less  so  in  all  things 
apjx^rtaining  to  what  you  call  'court  circles.'  I  have  been 
displaced  from  the  first,  and  never  had  any  real  relationship 
with  the  second.  We  have  both  seen  a  great  deal  of  warm 
suns  in  our  life;  perhaps  your  affection  for  the  brilliant 
deity  is  not  so  great  as  mine.  I  confess  that  I  seek  hitn  with 
unlimited  devotion,  and  I  am  appalled  by  both  the  moral 
and  physical  gloom  of  England.  I  trust  that  your  health 
keeps  good.  1  see  that  you  write  from  the  country,  and  I 
therefore  presume  you  like  its  exercise.  I  hope  you  will 
not  completely  adopt  the  English  system,  which  has  always 
appearea  to  me  an  oscillation  between  undue  fatigue  and 
undue  tonic." 
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In  1871  an  action  was  commenced  both  at  Bayonne  and 
also  in  the  Court  of  Queen's  Bench  against  Lord  Howden  by- 
one  Albano,  an  architect,  who  had  been  employed  upon  the 
building  of  the  villa  near  Bayonne. 

In  April,  1872,  Messrs.  Freshfields,  who  acted  as  his 
Lordship's  solicitors  in  England,  received  from  him  the  fol- 
lowing letter : 

^'Chdieau  Caradoc^  Bayonne^  France. 
''M  April,  1872. 

''When,  a  short  time  ago,  I  transmitted  to  you  the 
original  writ  for  the  tribunal  of  Bayonne  served  on  me  by 
Mr.  Benedict  Albano,  I  omitted  to  mention  that  I  imnie- 
diately  accepted  the  jurisdiction  of  the  French  tribunal  on 
259J  account  of  my  being  bona  *fide  domiciled,  and  have 
been  so  for  twenty  years,  in  this  country,  ^sine  animo 
revertendi  ;'*  and  that  I  have  no  domicil  in  England  or  any 
other  country  excepting  the  one  from  which  I  now  write.'* 

In  an  affidavit  sworn  by  him  in  this  action  Lord  Howden 
stated : 

"In  or  about  the  year  1860 1  left  England,  and  in  or  about 
1857 1  came  to  reside  in  France,  where  I  have  resided  for  the 
last  fifteen  years.  I  have  no  intention  of  returning  to  Eng- 
land for  the  purpose  of  permanently  stopping  there,  nor 
have  I  any  dwelling-house,  estate,  or  other  real  property  in 
any  country  save  and  except  in  France." 

Lord  Howden  never  acquired  the  authorization  of  the 
French  Government  for  the  establishment  of  his  domicil  in 
France.  He  died  at  the  Ch&teau  Caradoc  on  the  9th  of 
October,  1873,  having  on  the  8th  of  June,  1860,  made  a  will, 
written  ip  his  own  hand  in  English,  thereby  confirming  in 
all  its  contents  his  will  made  at  Paris  on  the  17th  of  Novem- 
ber, 1858  (relating  to  his  property  in  France  only). 

By  the  will  of  June,  1860,  which  related  to  property  in 
England  only.  Lord  Howden  directed  the  residue  of  his 
property  remaining  in  England  after  payment  of  debts  and 
legacies,  &c.,  to  be  divided  into  four  portions,  one  of  which 
was  given  to  Charles  Cradock,  since  deceased. 

The  share  of  Charles  Cradock  having  lapsed  by  his  death 
in  Lord  Howden's  lifetime,  there  was  an  intestacy  as  to  this 
one-fourth  of  the  residue ;  and  a  suit  having  been  institut^^d 
for  the  administration  of  Lord  Howden' s  estate,  it  became 
necessary,  for  the  purpose  of  determining  the  succession  of 
this  one-fourth  of  the  residue  of  which  there  had  been  an 
intestacy,  to  settle  whether  Lord  Howden' s  domicil  was  at 
the  time  of  his  death  French  (in  which  case  the  personalty 
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would  be  divisible  into  two  portions,  one  going  to  the  next 
of  kin  on  the  paternal,  the  other  to  the  next  of  kin  on  the 
maternal  side),  or  English  (in  which  case  Lady  Rose  Meade, 
as  his  sole  next  of  kin  acccording  to  the  Statute  of  Distribu- 
tions, would  be  alone  entitled). 

This  question  having  been  raised  by  adjourned  summons 
was  now  adjourned  into  court. 

*Kay^  Q.C.,  and  Tate  Lee^  for  Sir  R.  Hamilton,  in  [260 
support  of  a  French  domicil :  It  is  established  by  the  evi- 
dence that  Lord  Howden  deliberately  took  up  his  residence 
in  France  in  1857  sine  animo  revertendi,  and  made  it  his 
permanent  home,  and  remained  there  until  his  death,  so  as 
animo  et  facto  to  effect  a  change  of  domicil  and  to  acquire  a 
French  domicil  of  choice ;  Udny  v.  JJdny  (') ;  Forbes  v. 
Forbes  (") ;  and  accordingly  the  right  of  succession  to  the 

Eersonal  property  in  respect  of  which  he  died  intestate  must 
e  governed  by  the  law  of  the  country  in  which  he  was 
domiciled  at  his  death. 

It  will  be  contended  that,  having  regard  to  the  Code 
Nopol6on,  Art.  13  (*),  a  foreigner  cannot  become  domiciled 
in  France,  even  for  the  purposes  of  succession  to  his  personal 
propertv,  without  authorization  by  the  government. 

But  that  article  is  dealing  with  municipal  (droits  civils)  as 
distinguished  from  international  rights.  It  does  not  regulate, 
and  has  nothing  to  do  with,  the  succession  to  an  intestate's 
personal  estate,  and,  indeed,  it  could  not  affect  the  para- 
mount rule  mobilia  sequuntur  personam^  derived  from  the 
ius  gentium^  by  which  questions  of  domicil  are  regulated. 
Moreover,  Art.  13  is  an  enabling  statute,  conferring  impor- 
tant privileges  on  those  who  take  advantage  of  it,  and 
cannot  by  any  legitimate  principles  of  interpretation  be  con- 
sidered as  imposing  by  implication  a  restriction  on  foreign- 
ers to  which  they  were  not  subject  before  the  promulgation 
of  the  Co^e :  Cole  on  Domicil  of  Englishmen  in  France  (*). 
For  the  enjoyment  by  a  sti-anger  of  full  civil  rights,  while 
he  continues  to  reside  in  France,  certain  formalities  have  to 
be  gone  through,  and  he  must  obtain  the  authorization  of  the 
government  admitting  him  to  establish  his  domicil  there. 
But  for  the  purpose  of  determining  questions  of  testacy  or 
intestacy,  and  the  right  of  succession  to  his  movable  prop- 
erty, it  IS  sufficient,  without  the  authorization  of  the  French 
Government,  that   the  stranger  by  the  effect  of  a  lixed 

(})  Law  R«*p.,  1  H.  L.,  Sc,  441.  de  TEmpercur  a  6tablir  son  domicile  en 

(-)  Kay,  341.  France  y  jouira  de  touw  Ich  droits  civils, 

(*)  Cotle  Napoleon,  Art.  13  :  "L'6tran-  tant  qii'il  continuera  d'y  rc^ider." 
ger  qui  aura  6t6  admi8  par  I'autorisation        (■*)  Pag<*«  22,  30,  75. 
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residence,  combined  with  the  intention  of  residing,  shall 
261]  *have  become  ei^/acfo  domiciled  in  France :  Bremer  y. 
jFVeeman  (*).  The  droit  civil  has  nothing  to  do  with  the 
case.  Lord  Howden  did  not  want  any  civil  rights,  and 
did  not  ask  for  any.  We  shall  be  told  that  according  to 
recent  decisions  of  the  French  courts  a  domicil  de  facto 
acquired  in  France  sine  aniTno  revertendij  cannot  supply 
the  authorization  required  by  Article  13:  see  Stcssman-s 
Case  (") ;  Olivarez^  Va^e  (').  But  these  decisions  in  the 
Court  of  Cassation  amount  at  the  highest  to  the  construc- 
tion placed  by  the  French  courts  upon  the  French  Code  and 
the  Law  of  tne  14th  of  July,  1819,  which,  repealing  Arts. 
726  and  912  of  the  Code  as  to  the  disc[ualification  of  for- 
eigners to  succession,  declares  that  foreigners  shall  be  enti- 
tled to  succeed  and  to  dispose  and  to  receive  in  the  same 
way  as  French  subjects  throughout  the  realm :  Lois  Usuelles 
(Roger  et  Sorel)  V^  Aubaine. 

Even  if  it  were  necessary  to  resort  to  the  construction  put 
by  the  French  courts  upon  Art.  13  of  the  Code,  it  is  estab- 
lished by  recent  decisions  in  the  Cour  de  Cassation :  Jjeth- 
bridges  Case{*);  JSpech^s  Case{*),  that  the  authorization  of 
the  government  is  not  a  condition  precedent  to  establishing 
a  domicil  in  France,  but  ensures  to  a  foreigner  the  conse- 
quences of  such  establishment,  so  far  as  regards  the  exercise 
of  all  civil  rights ;  and,  further,  that  a  foreigner  who  resides 
habitually  in  France  without  having  obtained  the  previous 
authorization  of  the  government  can  have  a  de  facto  domicil 
in  that  country  involving  consequences  which  are  certain 
(e.g.,  the  regulation  of  his  sAccession)  though  less  extensive 
than  those  which  are  conferred  by  Art.  13.  This  view, 
which  is  that  ultimately  adopted  by  Merlin,  Repertoire  de 
Jurisprudence,  6°"  ed.  (1827),  tOme  S"**"  Domicile,  in  correc- 
tion of  the  opinion  expressed  in  his  earlier  editions  (see 
Cole,  Domicil,  26),  is  strengthened  by  the  Law  23-25,  April, 
1871.  "4.  Sont  assujettis  aux  droits  de  mutation  par  doces 
les  fonds  publics,  actions,  obligations,  parts  d  interets, 
creances  et  g6n6ralement  toutes  les  valeurs  mobilidres  etran- 
262]  geres,  dequelque  nature  qu'elles  soient,  dependant  *de 
la  succession  d'un  etranger  domicilie  en  France  avec  ou  sans 
autorisation."  Dalloz,  Recueil  Periodique,  1871  ("),  and  as 
stated  in  the  opinions  of  MM.  Betolaud,  de  Coussergues, 

(')  10  Moo.  P.  C,  806.  (^)  DaUoz,   Rec.   P6r.    1874,    Part   L, 

(«)  Dalloz,   Rec.  P6r.   1872,   Part,   ii.,     p.  466. 
p.  65,  (»)  Dalloz,   Rec.   PAr.    1872,    Part  u., 

C)  PhUlim.  Inter.  Law,  vol  iv.,  p.  231.     p.  256. 

(•)  Part  iv.,  p.  62. 
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Senard,  and  Desmarets,  the  advocates  to  whom  the  question 
has  been  submitted,  it  seems  no  longer  possible  in  tne  pres- 
ence of  such  a  formal  legislative  text,  to  contend  that  a  for- 
eigner cannot  be  domiciled  in  France  without  authority 
from  the  government. 

Jackson^  Q.C.,  and  Onslow^  for  the  plain tiflf,  also  sup- 
ported the  above  contention,  and  referred  to  Thomson  v. 
Advocate-Oeneral  (*)  as  showing  that  no  legacy  duty  would 
be  payable  upon  Lord  Howden's  personal  property  in  the 
event  of  his  domicil  at  the  time  of  his  death  bemg  declared 
to  have  been  French.  They  also  cited  Douglas  v.  Wd)- 
ster  (•) ;  Onslovfs  Case  (') ;  Bremer  v.  Freeman  (*). 

Hinde  PaVnier^  Q.C.,  and  NaZder^  for  Lady  Rose  Meade, 
Lord  Howden's  sole  next  of  kin  according  to  the  English 
mode  of  distribution,  and 

TT.  W.  Karslake^  for  the  Commissioners  of  Inland  Reve- 
nue: Lord  Howden's  domicil  at  the  time  of  his  death 
remained  English,  and  the  succession  to  the  property  of 
which  he  died  intestate  must  consequently  be  regulated  by 
English  law. 

1.  His  domicil  of  origin  being  English,  Lord  Howden  had 
no  power  as  a  peer  of  Parliament  to  divest  himself  of  his 
English  and  acquire  a  foreign  domicil,  and  thus  get  rid  of 
the  duties  imposed  by  his  position.  Peers  are  created  for 
two  reasons:  1.  ad  consulendum;  2.  ad  dsfendendum 
regem;  ''  on  which  account  the  law  gives  them  certain  great 
and  high  privileges,  such  as  freedom  from  arrest,  even  when 
no  Parliament  is  sitting ;  because  it  intends  that  they  are 
always  assisting  the  sovereign  with  their  counsel  for  the 
commonwealth,  or  keeping  the  realm  in  safety  by  their 
prowess  and  valor":  Stephen's  Commentaries  (*) ;  Brae- 
ton  (•).  *The8e  high  privileges  and  position  are  not  [263 
personal,  but  held  upon  the  condition  of  discharging  the 
functions  appertaining  to  their  office.  Of  these  the  princi- 
pal one  is  attendance  in  Parliament,  from  which  thev  may 
not  absent  themselves  without  special  dispensation  (which 
dispensation  is  contrary  to  law :  Coke,  4th  Inst.  (') ;  Cruise's 
Dignities  (•)),  on  pain  of  being  amerced  or  otherwise  j^un- 
ished :  5  Ric.  2,  c.  4  ;  6  Hen.  8,  c.  16  ;  it  being  a  high  offence 
for  any  subject  to  deny  the  king  that  assistance  for  the  good 
of  the  public,  either  in  his  councils  or  wars,  which  by  law 
he  is  bound  to  give  him  ;  as  for  a  peer  not  to  come  to  the 

(»)  12  a.  A  F.,  1.  (»)  Vol.  ii.,  book  iv.,  ch.  6. 

(«)  Law  Rep.,  12  Eq.,  fil7.  («)  Lib.  i.,  c.  8,  p.  82;  Co.  Litt,  110. 

(»)  Phillim.  Inter.  Law,  vol  iv.,  p.  227.  (')  Pn^o  49. 

(*)  10  Moo.  P.  C,  306.  (•*)  I'iMje  «^- 

15  Eng.  Rep.  92 
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Parliament  at  the  day  of  summons,  or  to  depart  from  thence 
without  the  king's  license :  Hawkins'  Pleas  of  the  Crown  ('). 

Accordingly,  m  the  time  of  the  Powder  Plot,  Lords  Mor- 
daunt  and  Stourton  were  fined  in  the  Star  Chamber  10,000 
marks  and  6,000  marks  for  not  attending  the  first  day  of 
Parliament,  and  remanded  to  the  Tower  during  the  will  of 
the  king:  Viner's  Abridgement,  "Peer"  (B) ;  Coke,  4th 
Inst.  (•).  These  doctrines,  though  they  smack  of  antiquity, 
have  not  fallen  into  desuetude,  for  it  is  still  usual  on  occa- 
sions of  urgent  business  to  order  the  House  of  Lords  to  be 
called  over,  and  to  enforce  the  order  upon  absent  lords  by 
fine  and  imprisonment,  two  modern  instances  being  the  ill- 
ness of  King  George  III.,  the  1st  of  November,  1810,  and 
the  bill  for  degradation  of  Queen  Caroline,  1820 :  May's  Par- 
liamentary Practice  (").  Being  under  this  positive  obliga- 
tion to  attend  in  their  place  in  Parliament  to  advise  their 
sovereign  on  all  occasions  when  required,  their  i)osition  is 
like  that  of  an  officer  in  the  army,  to  whom,  from  his  obli- 
gation to  return  to  active  service  if  ordered,  it  is  not  compe- 
tent to  acauire  a  domicil  in  a  foreign  country :  Hodgson  v. 
Dt  Beauchesne  (*).  Not  being  in  a  position  to  abandon  his 
English  domicil  of  origin,  the  intention,  even  if  to  a  certain 
extent  complete  by  the  fact  of  his  having  gone  to  Prance 
animo  manendi^  would  not  be  sufficient  to  change  the 
domicil :  Craigie  v.  Lewin  (*).  Residence  and  domicil  are 
two  perfectly  distinct  things ;  and  if  there  was,  as  in  this 
2641  case,  any  ^obstacle  to  getting  rid  of  the  English  and 
acquiring  a  foreign  domicil,  the  domicil  of  origin  will  not 
be  lost  by  the  mere  abandonment  of  an  English  residence : 
Bell  V.  Kennedy  (•). 

2.  Even  assuming  that  Lord  Howden  was  not  incapaci- 
tated by  his  peerage  from  acquiring  a  foreign  domicil;  the 
animus  with  whicn  he  took  up  his  residence  in  France, 
though  coupled  with  IYlq factum  of  long-continued  residence 
there,  is  not  enough  to  make  his  domicil  French,  for  the 
purposes  of  succession  or  testamentary  disposition.  Collier 
v.  Mivaz  ('),  unless  as  is  provided  by  the  Code,  Art  13,  the 
authorization  of  the  government  has  been  obtained.  Brenier 
V.  Freeman  (")  has  been  relied  on  in  support  of  the  conten- 
tion that,  although  the  authorization  of  the  French  Gov- 
ernment under  Art.  13  has  not  been  obtained,  a  domicil 
regulating  all  questions  of  testacy  and  intestacy  may  l>e  ac- 

(»)  Vol  i.,  p.  65.  (')  3  Curt  Eccl.,  435,  446. 

(»)  Page  44.  («)  Law  Rep..  1  H.  L..  Sc.,  307,  820. 

(»)  Pa^e  212.  (')  2  Curl.  Kt-el..  855. 

(*)  12  Moo.  P.  C,  285,  316.  O  10  Moo.  P.  C.  306. 
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quired  in  Prance.  But  this  decision  of  the  Privy  Council 
was  opposed  to  the  decisive  opinion  given  by  ten  advocates 
of  the  highest  reputation  in  France,  named  by  the  President 
of  the  Civil  Tribunal  of  the  Seine  fincluding  MM.  Berryer, 
Dupin,  Marie,  O.  Bairot,  Chaix  d  Est  Ange),  that  in  that 
case  the  testatrix,  not  having  obtained  from  the  French 
Government  the  authorization  to  establish  her  domicil  in 
France  in  the  terms  of  Art.  13,  had  never  acquired  in  France 
a  domicil  capable  of  regulating  her  will  or  the  form  of  her 
will  by  the  law  of  that  country:  see  Phillimore's  Interna- 
tional Law  (*).  Moreover,  it  was  received  with  such  alarm 
that  it  gave  nse  to  the  act  24  &  25  Vict.  c.  114,  which  enacts 
that  without  regard  to  domicil  every  will  made  bj^  a  British 
subject  shall,  as  regards  personal  estate,  be  valid  if  made 
according  to  the  forms  required  by  the  law  of  the  place 
where  it  was  made,  or  by  the  law  of  the  place  where 
such  person  was  domiciled  when  the  same  was  made,  or 
by  the  laws  then  in  force  in  that  part  of  Her  Majesty's 
dominions  where  he  had  his  domicil  of  origin.  As  was 
observed  by  Lord  Lyndhurst  in  the  debate  on  that  bill 
(Hansard's  Parliamentary  Debates  (')),  that  decision  '*had 
tended  very  considerably — at  least  so  far  as  residents  in 
France  were  concerned — to  increase  the  doubt  arid  diffi- 
culty *in  which  the  subject  was  involved,"  and  had  [265 
not  met  with  general  approval:  Sugden's  Real  Property 
Stat.  (').  Mere  domicil  de  facto  in  a  foreign  country  is  not 
sufficient  to  Regulate  the  right  of  succession,  even  by  the 
law  of  nations  (Merlin,  Rep.  de  Jurisp.  V**  Domicile,  §  13), 
and  certainly  is  not  sufficient  by  the  municipal  law  of 
France.  The  most  recent  decision  in  the  Civil  Chamber  of 
the  Cour  de  Cassation,  Forgo' s  Case  (Majr  4,  1875),  decides 
that  domicil  de  facto  without  authorization  from  govern- 
ment is  not  sufficient  to  confer  a  legal  domicil  with  the 
judicial  effects  therewith  connected.  MelizeVs  Ca^e  "(Jan. 
12,  1869)  (*),  Sussman's  Case  (*),  Spec7i's  Case  ("),  are  also 
distinct  authorities  that  without  the  prescribed  authoriza- 
tion a  stranger,  though  he  may  have  nxed  his  residence  in 
France  and  dwelt  there  sine  animo  revertendi^  cannot  ac- 
quire either  the  enjoyments  of  civil  riglits  or  a  domicil  in 
France.  To  the  same  effect  is  Lynch' s  Case  (March  13, 
1850)  (^),  where  the  French  Court  refused  to  entertain  the 
settlement  of  the  succession  of  the  deceased  on  the  ground 

(')  Vol.  iv.,  p.  235.  (»)  Dalloz,  Rec.  P6r.  1872,  Part  ii.,  05. 

O  Vol.  clxii.,  p.  1638.  («)  Dalloz,  Rec.  P6r.  1872,  Part  ii.,  235. 

(8)  Paffe  408.  (1)  Sirev's  Keji.  (1851). 
(*)  Dalloz,  Rec.  P6r.  1869,  Part  I,  294. 
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that,  not  having  been  naturalized  a  Frenchman,  and  not 
having  even  obtained  authorization  to  establish  his  domicil 
in  France,  he  died  an  Englishman,  and  his  fortune,  being 
wholly  personalty,  must  be  governed  by  the  law  of  England. 
Thornum  v.  Owning  (Cour  de  Cassation,  1826)  decides  con- 
versely, that  as  Thornton,  an  Englishman,  had  obtained  the 
authorization  of  government  to  establish  his  domicil  in 
France,  his  succession  and  the  validity  of  his  will  were  sub- 
ject to  the  law  of  France :  Phillimore's  International  Law  (*). 
The  advocates  who  have  been  consulted  on  our  behalf— 
MM.  Carel,  Deraolombe,  Moreau — concur  in  holding  that 
Lord  Howden  could  not  acquire  in  France  a  legal  domicil 
capable  of  affecting  the  transmission  by  way  of  succession 
of  his  movable  property  without  the  authorization  of  the 

fovemment,  and  that  as  he  retained  his  English  nativity, 
is  political  prerogatives  and  titles,  his  personal  status  re- 
mained English,  and  his  movable  property  on  his  death 
became  transmissible  to  his  English  next  of  kin  according 
to  the  rules  of  the  law  of  England. 

266]  *[They  also  referred  to  the  Code  NapoUon  {^)  \ 
Troplong^  le  Code  Expliquei^) ;  Pardessus^  Cours  de  I>roit 
Comm.  (*) ;  DwrantoUy  Cours  de  Droit  Franqais  (') ;  Po- 
thier(^) ;  Pigeau,  La  Procedure  Civile {^),] 

Eddis^  Q.C.,  and  KeJcewich^  for  the  executors  of  the 
English  will. 

Kay^  in  reply :  Upon  the  first  point,  there  is  no  analogy 
between  the  case  of  an  officer  in  Her  Majesty's  armj^,  who 
is  bound,  on  pain  of  losing  his  commission,  to  return  to 
active  service  when  called  upon,  and  that  of  a  peer  who 
might  render  himself  liable  to  a  pecuniary  fine,  but  could 
by  no  possibilitjr  be  deprived  of  his  peerage  or  any  of  the 
privileges  attaching  to  his  rank  for  absence  beyond  the  seas 
and  non-attendance  in  Parliament.  The  cases  of  Hodgson 
V.  De  Beauchesne  ("),  and  Oralgle  v.  Lewin  (*),  have,  there- 
fore, no  application.  It  may  be  that  a  peer  cannot  cliange 
his  political  status^  or,  putting  off  his  allegiance,  become  a 
naturalized  Frenchman.  But  the  question  of  naturalization 
and  allegiance  is  perfectly  distinct  from  that  of  domicil  : 
Udny  V.  Udny{'''\  and  there  is  no  authority  for  holding 
that  a  peer  cannot  change  his  residence,  and  of  his  own 
choice  acquire  a  domicil  in  a  foreign  county  which  will 
regulate  the  succession  to  his  personal  estate :    Berwpde  v. 

(»)  Vol.  iv.,  p.  223  et  seq.  («)  Vol.  vi.,  p.  67,  68. 

(«)  Art.  102.  107,  110.  (')  Vol.  l,  p.  57. 

(3)  Vol.  xvlil,  p.  378.  («)  12  Moo.  P.  C,  286. 

{*)  Page  773.  (»)  8  Curt.  Eccl,  436. 

C-)  Liv.  i.,  tit.  iii.,  353.  (>«)  Law  Rep.,  1  U.  L.,  Sc,  441. 
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Johnstone  {^)  \  Somermlle  v.  Somermlle  {*) ;  Heath  v.  Sam- 
son {^).  Art.  13  of  the  Code  refers  entirely  to  the  enjoy- 
ment of  civil  rights — those  personal  privileges  given  to  a 
French  citizen  of  which  a  foreigner  settled  in  France  may 
wish  to  avail  himself.  But  the  enjoyment  of  civil  rights 
during  life,  a  question  of  municipal  law,  has  nothing  wnat- 
ever  to  do  with  the  succession  to  a  man's  propertv  after  his 
death,  which  is  regulated  by  his  domicil,  a  branch  of  inter- 
national law  depending  on  rules  common  to  the  jurispru- 
dence of  all  civilized  nations,  and,  as  we  submit,  unaffected 
by  the  decisions  of  the  French  courts  upon  provisions 
*of  their  own  municipal  law.  CoUier  v.  Rivaz  (*)  nas  [267 
been  distinctly  overruled  by  Bremer  v.  Freeman  (*) ;  and  it 
is  now  settled,  in  accordance  with  the  law  of  nations,  that 
domicil  de  facto  in  a  f orei^  country  is  enough  to  attract 
the  law  of  succession  prevailing  in  the  country  of  the  de 
faxsto  domicil ;  and,  in  conclusion,  we  say  that  liord  How- 
den  was  not  incapacitated  by  his  peerage  from  abandoning 
his  English  domicil  of  origin  and  acquiring  a  domicil  in 
France ;  and  that,  having  de  facto  acquired  a  domicil  in 
France,  the  succession  to  the  personal  property  of  which  he 
died  intestate  must  be  regulated  by  the  law  of  that  country, 
although  he  never  obtained  the  authorization  to  establish 
his  domicU  in  that  country  required  for  the  enjoyment  of 
full  civil  rights  by  the  Code  Napoleon,  Art.  13. 

Bacon,  V.C:  The  first  question  is  as  to  Lord  Howden's 
domicil.  It  is  asserted,  not  only  that  he  did  not  acquire, 
but  that  he  was  not  competent  to  acquire,  a  domicil  in 
France.  For  the  purpose  of  establishing  that  proposition, 
his  condition  as  a  peer  of  Parliament  is  referred  to,  and  the 
argument  is  strengthened  by  reference  to  cases  in  which 
military  officers,  it  was  said,  were  not  capable  of  acquiring 
a  domicil  in  a  foreign  country  by  reason  of  the  obedience 
which  they  were  bound  to  pay  to  the  military  regulations 
that  existed  in  their  own.  country.  Upon  the  first  point — 
that  is,  the  incapacity  of  a  peer  to  acquire  a  domicil,  be- 
cause of  his  duty  to  advise  the  Queen  whenever  she  calls 
for  his  advice,  or  to  attend  the  House  of  Peers  whenever  his 
attendance  there  is  required — I  should  be  very  sorry,  with- 
out some  plain  authority,  at  this  time  of  day,  for  the  first 
time  to  decide  that  any  such  law  does  now  prevail,  or  that 
it  ever  did  prevail.  That  a  peer  is  under  certain  social 
municipal  obligations,  of  course  need  not  be  said.     If  he 

(')  8  Vee.,  198.  (*)  2  Curt.  Eccl.,  866. 

(•)  6  Ves.,  760.  («)  10  Moo.  P.  C,  806. 

(»)  14  Beav.,  441. 
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neglects  them,  he  may  incur  censure,  perhaps  punishment, 
but  that  is  the  extreme  liability  whicn  he  incurs.  If  he  is 
liable  to  pay  a  fine,  he  must  pay  it ;  but  how  does  that  affect 
the  question  whether  he  can  do  that  which  every  other  man 
can  do,  namely,  change  the  place  of  his  residence,  and  fix 
268]  for  the  whole  of  his  *life  his  residence  in  another 
country?  As  to  the  authorities  which  have  been  referred 
to,  in  my  opinion  neither  the  Star  Chamber,  nor  the  old 
books  referred  to  by  Blackstone,  nor  any  other  authority 
that  I  have  heard  of,  are  sufficient  to  maintain  a  proposition 
which  would  be  startling,  if  it  were  carried  to  its  full  extent, 
and  prevent  a  peer  from  going,  no  matter  for  how  short  a 
residence,  abroad,  and  taking  up  his  residence  at  a  bathing 

Elace,  or  anywhere  else  that  he  thought  fit — that  it  would 
e  positively  against  his  duty  is,  I  think,  sajjing  too  much, 
and  for  the  present  it  is  enough  to  say  that,  in  the  absence 
of  any  kind  of  authority  upon  that  subject,  I  decline  to 
adopt  what  seems  to  me  to  be  so  imaginative  a  proposition. 
The  case  of  the  soldier  is  in  itself  entirely  different.  By  the 
regulations  of  the  military  discipline  in  this  country,  of 
course  a  soldier  is  always  bound  to  obey  commands.  A 
soldier  in  the  service  of  the  East  India  Company  who,  in 
the  discharge  of  his  military  duties,  finds  it  necessary  to 
acquire  a  residence,  gets  by  that  fact,  as  the  case  referred  to 
{Modgson  v.  De  Beauchesne  (') )  recognizes,  what  has  been 
called  an  Anglo-Indian  domicil,  and  the  different  decisions 
establish  that  he  had  there  his  domicil.  Then  he  changes 
that.  Under  what  circumstances?  He  gets  permission, 
which  is  called  a  furlough,  to  come  for  a  time  and  visit 
Europe.  He  does  so ;  he  lives  at  various  places,  but  there 
is  not  the  slightest  indication  of  his  intention  either  of  giv- 
ing up  his  military  rank,  or  parting  with  any  property  that 
he  had  acquired  in  his  place  of  domicil.  Either  m  France 
or  in  Scotfiind  he  sojourns  for  as  long  a  time  as  suited  him, 
but  upon  no  single  occasion  is  it  suggested  that  he  ever  ex- 
pressed an  intention  of  not  returning  to  India.  He  was 
bound  to  do  one  of  two  things:  either  to  return  to  India  if 
he  was  called  upon  to  do  so,  or  to  resign  his  commission. 
There  is  no  evidence  in  either  of  the  cases  which  have  been 
referred  to  that  any  such  intention  existed.  It  is  mere  com- 
monplace, and  hardly  necessary  to  repeat  that  upon  a 
question  of  domicil  the  test  must  always-  be  the  animus 
and  lihe  factum.  The  intention  with  which  a  man  changes 
his  residence  is  easily  ascertained.  The  circumstances  un- 
der which  he  resides  in  a  foreign  country  are  easily  ascer- 

(»)  12  Moo.  P.  C,  285. 
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tained  as  matters  of  fact ;  and  the  matters  of  fact,  as  far  as 
*Lord  Howden  is  concerned,  are,  in  my  opinion,  most  [269 
clear  and  conclusive.  Possessed  of  large  estates,  as  it 
seems,  in  England,  lie  sold  them  all  soon,  after  or  about  the 
time  that  he  went  abroad  in  a  diplomatic  character.  He 
retained  none  of  his  property  in  England,  and  it  is  not  sug- 
gested that  he  ever  had  a  residence  of  any  sort,  or  any  place 
that  he  could  have  inhabited  in  this  country,  belonging  to 
him.  He  went  first  and  performed  his  diplomatic  services 
in  Spain,  and  then  settled  himself  in  France,  near  Bayonne, 
where  he  built  a  house  in  which  he  established  himself,  and 
there  and  in  Paris  he  passed  the  rest  of  his  life,  visiting 
England  only  upon  one  occasion,  which  has  been  men- 
tioned, and  whicn  brought  from  him  that  letter  which  is 
referred  to  in  Sir  Robert  Hamilton's  affidavit.  Nothing  can 
be  plainer  than  the  expressions  in  that  letter.  If  the 
animus  is  to  be  looked  for,  where  can  you  find  it  better 
than  in  the  expressions  in  the  letter  which  has  been  referred 
to,  and  in  the  man's  own  conduct.  He  states  in  the  plainest 
terms  possible,  and  even  gives  his  reason  for  the  determina- 
tion he  has  come  to,  that  he  never  means  .to  visit  England 
a^n ;  that  he  is  dissatisfied  with  England,  and  not  pleased 
with  the  prospect  of  crossing  the  "riotous  rivulet'^  again. 
Could  a  jury,  or  any  other  tribunal  to  whom  those  facts 
were  submitted,  hesitate  for  a  moment  to  say  that  Lord 
Howden  had  established  himself  in  Fi-ance,  and  that  he  had 
done  so  without  the  intention  of  ever  returning  to  England  ? 
It  does  not  rest  upon  that  alone,  because  there  is  his  affida- 
vit, which  had  been  made  upon  the  occasion  of  the  action 
brought  against  him  by  Albano,  in  which  he  explains  his 
residence  m  France,  and  expresses  his  determination  not  to 
return  to  England.  He  expresses  the  same  intention  in  the 
letter  to  Mr.  Freshfield,  wnich  is  mentioned  in  Mr.  Fresh- 
field's  affidavit.  So  that,  upon  this  collection  of  facts,  there 
cannot  be  a  particle  of  doubt  that  Lord  Howden,  as  far  as 
he  was  concerned,  had  positively  and  peremptorily  made 
up  his  mind  to  renounce  his  residence  in  this  country,  and 
to  take  up  his  abode  in  France,  and  there  to  live.  That  de- 
termination seems  to  have  undergone  no  change  during  all 
the  days  of  his  life.  If,  then,  it  was  competent  for  him,  as, 
in  my  opinion,  it  was  abundantly  competent  for  him,  or  any 
other  free  man,  peer  or  peasant,  to  cjiange  his  residence 
from  the  place  of  his  origin,  and  to  take  up  a  domicil  in  a 
foreign  *country,  Lord  Howden  had  ds  facto  cum  [270 
animo  done  that  beyond  all  possibility  of  doubt  or  question. 
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That  is  the  first  point  which  has  been  elaborately,  and  very 
ablv  and  satisfactorily,  argued  before  me. 
.  Then  it  was  suggested  that  by  the  French  law  it  was  not 
competent  for  Lord  Howden  to  acquire  a  domicil.  The  13th 
section  of  the  Code  Napoleon,  which  has  been  referred  to 
for  that  purpose,  in  my  opinion,  bears  no  such  construction 
as  is  sought  to  be  put  upon  it.  It  cannot  be  said  that  he 
could  not  acquire  tne  rignt  to  reside  in  France. 

His  Lordship,  after  referring  to  Art.  13,  proceeded:  In 
the  first  place,  I  ask  myself — there  being  no  questions  of 
testacy  as  in  Bremer  v.  Freeman  (*) — has  he  asserted  any 
right  ?  He  has  asserted  no  right  thiat  I  know  of,  except  the 
right  of  residing,  and  that  he  has  a  right  to  reside  by  the 
law  of  nations,  by  the  law  of  France,  and*  by  every  law  of 
reason  and  good  sense,  is  not  to  be  disputed ;  but  a  right  to 
succeed  to  the  property  of  which  he  has  died  intestate  is  not 
comprehended  in  or  covered  by  the  13th  Article.  On  the 
contrary,  turning  to  that  chapter  of  the  Code  which  treats 
of  the  domicil.  Art.  102  provides  that  the  domicil  of  every 
Frenchman  as  to  the  exercise  of  his  civil  rights  is  in  the 
place  in  which  he  has  his  principal  establishment.  Then  it 
speaks  of  the  change  of  domicil,  and  so  on,  and  it  speaks  of 
other  persons  than  Frenchmen,  saying  that  a  married  woman 
has  no  other  domicil  than  that  of  her  husband,  a  minor  not 
emancipated  shall  live  with  his  .father  or  mother,  or  his 
tutor,  who  may  be  a  foreigner — the  minor  may  be  a  for- 
eigner— ^and  minors  who  serve  or  travel  habitually  with  an- 
other person  shall  have  the  same  domicil  as  the  person  they 
serve,  with  whom  they  work,  and  as  long  as  they  remain  in 
the  same  house,  so  that  the  fact  that  a  foreigner  can  acquire 
a  domicil  de  facto  in  France  is  not  for  a  moment  to  be  called 
in  question.  It  requires  no  provision  in  the  Code  for  that ; 
it  is  a  law  paramount  to  the  law  of  the  Code,  not  provided 
against  nor  provided  for  in  the  Code,  but  a  natural  and  na- 
tional right  a^inst  which  there  is  no  interdiction  or  pro- 
hibition. Now  that  this  must  be  the  law  will  be  found  on 
referring  to  Cole  on  Domicil  ('),  in  which  the  matter  is 
271]  treated,  and  by  the  *authorities  to  which  he  refers 
there ;  and  without  a&opting  Mr.  Cole's  conclusion,  which  I 
have  no  right  to  do — that  is,  to  treat  it  as  an  authority, 
whatever  respect  I  may  feel  for  it — the  passage  in  Merlin 
upon  this  suDiect  of  domicil,  is,  in  my  opinion,  quite  con- 
clusive upon  the  question  now  before  me.     He  says : 

"Disonsdonc  que  1' Stranger  (jui,  sans  la  permission  du 
Gouvemement,  etablit  son  domicile  en  Fi-ance,  se  soumet 

(»)  10  Moo.  P.  C,  306.  («)  Page  24  rf  uq. 
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par  cela  seul  d  la  iuridiction  des  Tribunaux  FranQais,  comme 
il  acc^uiert  par  cela  le  droit  de  se  marier,  dans  le  lieu  qu'il 
choisit  pour  sa  residence  habituelle;  comme  il  determine 
par  cela  seul  la  competence  du  juge  qui,  apr^s  son  dec^s, 
devra  connattre  de  la  succession  qu'il  laissera  en  France." 
So  that  if  I  am  to  take  that  as  an  exposition  of  the  law, 
without  referring  to  particular  cases,  it  is  plainly  announced 
as  being  the  law  that  a  foreigner  who,  without  any  authority 
of  the  government,  shall  establish  his  domicil,  becomes  en- 
titled to  enjoy  certain  civil  rights ;  and,  more  than  that,  he 
submits  to  the  authority  of  the  iudge  of  the  place  which  he 
shall  inhabit,  and  that  judge  shall  have  jurisdiction  over  the 
question  of  the  succession  to  his  property.  That  this  is 
plainly  the  law  is  not  disputed  in  any  of  the  cases  that  have 
been  referred  to.  It  may  be  observed  that  it  is  not  entirely 
lost  siffht  of  in  Udny  v.  Udny  (*),  that  very  valuable  case 
which  nas  been  so  often  referred  to,  where  Lord  Westbury 
expresses  himself,  after  distinguishing  between  the  political 
and  the  civil  status^  which  has  been  ffone  into  at  length,  and 
I  need  not  therefore  refer  to  it  further  than  to  quote  this 

Eassajge:  "The  political  status  may  depend  on  different 
bws  in  different  countries ;  whereas  the  civil  status  is  gov- 
erned universalljr  by  one  single  principle,  namely,  that  of 
domicil,  which  is  the  criterion  established  by  law  for  the 
purpose  of  determining  civil  status.  For  it  is  on  this  basis 
that  the  personal  rights  of  the  party,  that  is  to  say,  the  law 
which  determines  his  majority  or  minority,  his  marriage, 
succession,  testacy  or  intestacy,  must  depend."  The  cases, 
which  have  been  referred  to  are  not,  any  one  of  them,  in  the 
slightest  degree  at  variance  with  that.  Forgoes  Case  must 
be  considered  to  be  at  present  not  in  the  shape  of  a  binding 
authority  as  it  is  still  subject  to  appeal.  That  Forgo  was  a 
resident  in  France  is  beyond  all  doubt,  and  that  Forgo  died 
intestate  is  *likewise  clear.  The  question  was  who  [272 
was  to  succeed  to  his  property  ?  The  government  said  we 
succeed,  because  he  had  not  the  authority  "of  the  govern- 
ment to  live  in  France ;  it  must  have  gone  as  far  as  that. 
That  is,  however,  discountenanced  by  the  Court  of  Cassa- 
tion, and  it  is  •discountenanced  by  and  inconsistent  with 
every  other  authority  that  has  been  referred  to.  SpecKs 
Case  (•)  is  a  direct  authority  against  it.  In  SpecKs  Case^  if 
the  want  of  authorization  hy  the  government  to  a  man's  resi- 
dence in  France,  and  to  making  his  holograph  will  in  France, 
would  have  been  enough,  the  Spanish  consul  was  right  in 
insisting  upon  the  administration  of  his  goods.    It  was  plain, 

(»)  Law  Rep.,  1  H.  L.,  Sc,  441,  467.      (•)  Dalloz,  Rec.  Per.,  1872,  Part  li.,  236. 

15  Eng.  Rep.  93 
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from  the  decision  of  the  Court  of  Cassation,  that  the  Spanish 
consul  was  not  right — that  he  had  no  right  whatever  to  in- 
terfere in  the  administration  of  his  goods,  although  the  tes- 
tator in  that  case  (the  will  not  being  in  question  as  far  as  the 
case  goes  that  I  know  of)  not  having  any  authority  from  the 
French  Government,  yet  enjoyed  civil  rights  to  the  day  of 
his  death,  and  the  persons  who  claimed  the  succession  were 
not  impeded  in  the  slightest  degree  by  the  restrictions  of 
the  13tn  Article.  Another  clause  referred  to  was  Art  110, 
which  provides  that  the  place  where  the  succession  shall 
open  shall  be  determined  hy  the  domicil.  SpecKs  Case  and 
Sussinaii^s  Case  (*)  established,  as  I  take  it,  clearly  this, 
that  upon  the  intestacy  of  a  foreigner,  who  has  not  obtained 
the  authority  of  the  government,  the  succession  shall  open 
in  the  place  where  he  had  established  his  domicil,  and  snail 
be  determined  by  the  local  judge  in  the  first  instance,  and 
(subject,  of  course,  to  any  appeal- that  might  be  brought 
before  a  higher  authoritj^)  that  where  the  succession  opens 
there  it  shall  be  determined,  and  there  the  persons  who,  ac- 
cording to  French  law,  are  entitled  to  claim  his  property, 
may  come  and  have  their  rights  determined.  As  far  as 
Forgoes  Case  goes,  the  notion  that  the  government  can  lay 
hands  upon  all  the  property  and  consider  it  theirs,  for  want 
of  the  formalities  of  the  13th  clause  being  complied  with,  is 
wholly  discountenanced.  Under  these  circumstances,  I  en- 
tertain no  doubt  whatever  upon  the  question  which  has  been 
argued.  I  have  no  doubt  of  Lord  ifowden's  competency  to 
acquire  a  French  domicil.  I  have  no  doubt  of  the  fact  that 
273]  he  did  acquire  that  domicil  beyond  aJl  *possibility 
of  question.  I  have  no  doubt  that  the  13th  Article,  which 
speaks  of  the  enjoyment  by  him  or  anjr  other  foreigner  of 
droits  civils,  neither  in  its  terms  nor  in  its  sense  and  spirit, 
has  anything  to  do  with  the  rights  of  the  person  who  comes 
to  claim  his  property  at  a  time  when  he  and  all  droits  civils 
to  be  exercised  by  him  are  extinguished  and  gone.  That 
disposes  also  of  the  Attorney- General's  objection.  I  am  not 
sorry  to  have  had  an  opportunity  of  hearing  Mr.  Karslake's 
argument  upon  the  subject,  but  I  have  not  the  slightest 
doubt  of  the  well-settled  law,  that  no  legac^  duty  whatever 
is  payable  in  respect  of  this  intestacy,  because  of  what  I 
have  said  before  as  to  the  domicil. 

Solicitors:  BelU  Stewards  &  Co.;  Sevan  &  Daniell; 
FresJifields  &  Williams ;  Solicitor  for  Commissioners  of 
Inland  Mevenne. 

(')  DaUoz,  Rec.  Per.,  1872,  Part  ii.,  66. 
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See  3  Am.  Law  Reg.,  N.S.,  257  ; 
note  to  Attomej-Gen'l  v.  Countess  De 
Wahlstatt,  9  Hurl.  &  Colt.,  891,  John- 
son &  Co.'b  Am.  ed. 

There  must  be  both  the  fact  of  abode 
and  the  intention  of  remaining  indefi- 
nitely, to  constitute  a  domicil :  Hege- 
man  v.  Fox,  81  Barb. ,  475 ;  Jopp  «. 
Wood,  4  De  Gex.  Jones  &  Smith,  616 
and  note,  Mr.  Perkins's  ed. ;  Ripley  v. 
Hebron,  BO  Maine,  879  ;  Parsons  v. 
Bangor,  61  Maine,  457 ;  Lord  v.  Col- 
vin,  4  Drewry,  866,  876 ;  Graham  v. 
Public  Adm'r.  4  Bradf.  Surr.  Rep.,  127  ; 
Crawford  v.  Wilson,  4  Barb. ,  504  ;  Car- 
ter V.  Sommermeyer,  27  Wise. ,  665. 

Both  must  therefore  be  proved.  The 
first  is  readily  proved  as  a  single  fact ; 
the  other  may  be  established  by  decla- 
rations of  the  party,  or  by  his  conduct : 
Hegeman  v.  Fox,  31  Barb.,  475. 

Change  of  residence  alone,  however 
long  continued,  does  not  affect  a  change 
of  domicil ;  there  must  be  an  intention 
to  change  the  domicil:  Morehouse  v. 
Lord.  10  H.  L.  Cas.,  272;  Dupuy  v. 
Seymour,  64 Barb.,  156  ;  Joppt).  Wood, 
4  De  Gex,  Jones  &  Sm.,  616  ;  Visscher 
t>.  Visscher,  12  Barb.,  640 ;  Liscomb  v. 
New  Jersey,  etc.,  6  Lans.,  75. 

Though  a  change  of  domicil  requires 
no  certain  length  of  time ;  a  bona  fide 
and  permanent  change  is  sufficient : 
Visscher  v.  Visscher,  12  Barb. ,  640 ; 
Parsons  «.  Bangor,  61  Maine,  457. 

As  to  what  circumstances  are  suffi- 
cient to  show  that  a  party  has  acquired 
an  actual  residence  with  the  intention 
of  remaining  an  unlimited  or  indefinite 
time,  see  Hegeman  d.  Fox.  81  Barb., 
475 :  Gilman  v.  Gilman,  52  Maine,  165  ; 
Jopp  V.  Wood,  4  De  Gex,  Jones  & 
Smith,  624  and  note,  Mr.  Perkins's  ed. ; 
Atchison  v.  Dixon,  L.  R.,  10  Eq.,  589  ; 
Ames  &  Duryea,  6  Lans. ,  155  ;  Ripley 
V.  Hebron,  60  Maine,  879 ;  Parsons  «. 
Bangor,  61  Maine,  457. 

As  to  what  do  not,  see  White  «. 
Brown,  1  Wall.  Jr.,  217;  Douglas  «. 
Douglas,  L.  R.,  12  Eq.,  617;  Jopp  «. 
Wood,  4  De  Gex,  Jones  &  Smith,  616  ; 
Visscher  v.  Visscher,  12  Barb.,  640; 
Liscomb  v.  New  Jersey,  etc.,  6  Lans., 
75  ;  Lord  v,  Colvin,  4  Drewry,  866. 

A  domicil  once  acquired  continues 
till  a  new  one  is  gained.     While  in 
transit  the  old  domicil  remains  :  Little-  • 
field  V.  Inhabitants  of  Brooks,  2  Am. 
Law  Reg.,   N.S.,   785,  738-740  note, 


50  Maine,  475;  Parsons  v.  Bangor, 
61  Maine,  457 ;  Gilman  v,  Gilman, 
52  Maine,  165 ;  Monson  v,  Fairfield, 
55  Maine,  117;  White  «.  Brown,  1 
Wall.  Jr.,  217  ;  Bell  v,  Kennedy,  L.  R., 
1  Scotch  and  Div.  Anp.,  807  ;  tlndy  v. 
Undy,  L.  R.,  1  Scotcn  and  Div.  App., 
441 ;  Douglas  v.  Douglas,  L.  R.,  12 
Eq.,  617;  Jopp  v.  Wood,  4  De  Gex, 
Jones  &  Smith,  616  and  note,  Mr.  Per- 
kins's ed. ;  Atty.  Gen.  v.  Countess  De 
Walhstatt,  8  Hurl.  &  Colt.,  374;  Lord 
«.  Colvin,  4  Drewry,  866 ;  Pfontz  v. 
Comford,  36  Penn.  St.  R.,  420;  Gra- 
ham V.  Public  Adm'r,  4  Bradf.  Surr. 
R.,  127 ;  Crawford  v.  Wilson,  4  Barb., 
504;  Tibbitts  9,  Townsend,  15  Abb., 
221  ;  Dupuy  v.  Seymour,  64  Barb., 
156;  Liscomb  v.  New  Jersey,  etc.,  6 
Lans. ,  75 ;  Mears  «.  Sinclair,*  1  West 
Va.,  185. 

But  see  Hicks  v.  Skinner, 71  N.  C,  1. 

When  a  domicil  of  choice  is  aban- 
doned, the  domicil  of  origin  revives. 
The  abandonment  of  an  acquired  dom- 
icil ipso  facto  restores  the  domicil  of 
origin.  If  the  domicil  of  choice  be 
abandoned  the  domicil  of  origin  comes 
instantly  into  action  and  continues  un- 
til a  second  domicil  of  choice  has  been 
acquired :  Undy  «.  Undy,  L.  R.,  1 
Scotch  and  Div.  App.,  441. 

As  to  how  far  a  parent  may  change 
the  domicil  of  an  infant,  see  Mears  v. 
Sinclair,  1  West  Va.,  185;  Walcot  v, 
Botfield,  Kay's  Chy.,  534. 

As  to  the  difference  between  domicil 
and  allegiance,  see  Undy  «.  Undy,  L.R., 
1  Scotch  and  Div.  App.,  441  ;  Doug- 
las V.  Douglas,  L.R.,  12  Eq.,  617. 

The  meaning  of  the  word  "resi- 
dence "  is  different  from  that  of  **  dom- 
icil." Residence  imports  personal  pres- 
ence. A  person  may  be  said  to  have 
more  than  one  residence  at  the  same 
time  :  Walcot  v.  Botfield,  Kay's  Chy., 
534;  Pond  v.  Hudson  River,  etc.,  17 
How.  Pr. ,  543  ;  Haggart  v.  Morgan,  5 
N.  T.,  422 ;  Matter  of  Wrigley,  4 
Wend..  602,  note  (2d  ed.) 

As  to  the  difference  between  ''resi- 
dence "and  "domicil,"  see  Walcot  v, 
Botfield,  Kay's  Chy.,  534. 

One  whose  family  resides  perma- 
nently within  the  jurisdiction,  but  is 
himself  obliged  to  be  frequently  ab- 
sent in  the  course  of  his  employment 
as  a  seafaring  man;  is  a  resident :  Duff 
V.  Hore,  Irish  L.  R.,  6  Com.  Law,  508. 
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Many  intricate  cases  as  to  who  are 
residents  under  statutes  relative  to 
taxation,  attachments,  etc.,  have  arisen, 
bat  as  each  case  must  be  determined 
upon  its  own  facts  it  would  be  difficult 
to  lay  down  general  rules. 

As  to  attachments,  etc.,  against  non- 
resident debtors;  as  to  who  are  not, 
see  Qreaton  o.  Morgan,  8  Abb.  Pr. 
Rep.,  64;  Chaine  v.  Wilson,  Id.,  78, 
16  How.,  552  ;  Haggart  v.  Morgan,  5 
N.  Y.,  422 ;  Matter  of  Fitzgerald,  2 
Caines.  818 ;  Lee  v.  Stanley,  9  How. 
Pr.,  272;  Murphy  v.  Baldwin,  41 
How.,  270  ;  Bache  v.  TuthUl,  17  How., 
564;  Frost  v.  Brisbin,  19  Wend.,  11 ; 
Matter  of  Wrigley,  4  Wend.,  602,  8 
Wend.,  602. 

As  to  who  are,  see  Hurlburt  v.  See- 
ley,  11  How.  Pr.,  507  ;  2  Abb.  Pr.,  138  ; 
Turner  v.  Church,  2  Abb.  Pr.,  299; 
Pfontz  V.  Comford,  86  Penn.  St.  R., 
420 ;  Matter  of  Crawford,  3  N.  Y.  Leg. 
Obs.,  76;  Tibbitts  v.  Townsend,  15 
Abb.,  221. 

As  to  voting  :  Fry's  Case,  71  Penn. 
St.  R.,  802;  Crawford  «.  Wilson,  4 
Bai'b.,  504. 

As  to  beinfi"  entitled  to  hold  office  : 
Com.  0.  Eelleher,  115  Mass.,  108. 

As  to  taxation ;  Hilt  v.  Crosby,  26 
How. ,  413  ;  Otis  «.  Boston,  12  Cush. ,  44. 

As  to  the  place- where  a  chattel  mort- 
gage should  be  filed  :  Mellish  «.  Van 
Norman,  18  Upper  Can.  Q.  B.,  451. 

**  Resident "  and  "  inhabitant "  have 
been  said  to  be  tantamount  to  each 
other  :  Rosevelt  v.  Kellogg,  20  Johns., 
208. 

But  see  Frost  v.  Brisbin,  19  Wend., 
13  ;  Matter  of  Wrigley,  4  Wend.,  602 
note. 

One  who  has  no  legal  residence  any- 
where, is  not  a  non-resident :  Barnes 
V.  Harris,  4  N.  Y.,  374. 

Nor  is  he,  it  seems,  an  absconding 
debtor :  Matter  of  Fitzgerald,  2  Caines, 
818. 

Voluntary  transfers  of  personal  prop- 
erty, wherever  in  point  of  fact  the 
aUiis  of  the  property  itself  may  be, 
are  controlled  and  regulated  by  the 
law  of  the  owner's  domicil,  and  if 
valid  there  to  transfer  the  title,  are 
valid  everywhere  else :  Ackerman  v. 
Cross,  40  Barb.,  465. 

Accordingly  held  ^hat  an  assi^ment 
executed  in  Canada,  where  all  the  par- 
ties resided  at  the  time  of  its  execu- 


tion, and  which  was  valid  and  effectual 
by  the  law  of  that  country,  operated 
to  convey  property  in  the  state  of  New 
York,  as  against  an  attachment  valid  in 
form  and  requirements  in  favor  of  a 
creditor  of  the  assignor  and  a  citizen  of 
that  state,  although  the  assignment  was 
not  acknowledged,  filed  or  recorded  in 
New  York,  nor  in  other  respects  in 
conformity  with  the  statute  of  that 
state  :  Ackerman  «.  Cross,  '40  Barb., 
465. 

As  to  whether  a  non-resident  plain- 
tiff may,  in  New  York,  attach  the 
property  of  a  non-resident  debtor,  see 
14  Eng.  Rep.,  441  note  ;  Matter  of 
Maltz,  2  Barb.,  436  ;  Downs  «.  Bouike, 
6  Hill,  297  ;  Matter  of  Fitzgerald,  2 
Caines,  318;  Ex  parte  Schroeder,  <S 
Cowen,  603 ;  Matter  of  Bonnaff^,  23 
N.  Y,  179. 

As  to  when  a  mere  sojourner  may  be 
arrested  and  when  he  wiU  be  dis- 
charged, see  ante,  p.  807  note. 

The  district  courts  of  the  United 
States,  as  courts  of  admiralty,  have 
jurisdiction  of  torts  committed  on  the 
nigh  seas  without  reference  to  the  na- 
tionality of  the  vessel  on  which  they 
are  committed,  or  that  of  the  parties 
to  them. 

Such  jurisdiction  will,  in  the  dis- 
cretion of  the  court,  be  declined  in 
suits  between  foreigners,  where  it  ap- 
pears that  justice  would  be  as  well 
done  by  remitting  the  parties  to  their 
home  forum. 

But  where  the  suit  is  between  for- 
eigners, who  are  subjects  of  different 
governments,  and  therefore  have  no 
common  home  forum,  the  jurisdiction 
will  not  be  declined :  Bemhard  €. 
Creene,  8  Sawyer,  230 ;  see  14  Eng. 
Rep.,  440  note.  Id.,  640  note. 

As  to  when  larceny  in  foreign  coun- 
tries will  be  punished  in  this  country, 
see  1  Monthly  Western  Jurist,  337 ;  14 
Eng.  Rep.,  640  note  ;  People  «.  Mur- 
phy, 51  Cal.,  876. 

As  to  when  wound  inflicted  in  one 
country  or  state  and  death  in  another, 
see  14  Eng.  Rep.,  642  note;  1  Rosaell 
on  Crimes  (9th  Am.  ed.),  753. 

Where  the  residence  of  a  party  is 
shown  to  have  once  been  at  a  partica- 
lar  place,  it  is  presumed,  under  the 
statute  as  to  testimony  taken  de  heM 
essdt  to  continue  there  until  a  change  is 
shown :    Nixon  9.   Palmer,  10  Barb., 
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175  ;  reversed,  but  on  another  point,  8  Evidence  bj  an  old  settler  in  a  local- 

K.  T.,  398 ;  Bronner  v.  Franenthal,  87  \tj  that  he  does  not  know  and  never 

N.  Y.,   169  ;    Pfontz  v.  Comford,    86  heard  of  a  person  is  prima  facie  evi- 

Penn.  St,  420.  dence  that  he  is  not  a  resident  thereof : 

The  law  presumes  that  all  persons  Thomas  v.  Boss.,  8  Wend.,  672. 
reside  in  the  locality  where  tnej  are 
found :  Allen  v.  Stone,  9  Barb.,  61. 


[Law  Reports,  1  Chancery  Division,  282.] 
V.C.BL,  Dec.  17,  1876. 

*In  re  Ayles'  .Trusts.  [282 

Beqtiest  hy  a  Orandfaiher — JlUffitinuUe  Children — DaughUr — Reputation. 

A  testator,  in  1839,  gave  property  to  trustees  in  trust  to  pay  the  income  to  his 
"daughter  A.,  the  wife  of  J.  H.,"  for  life,  and  to  divide  the  principal  between  all  the 
children  of  his  daughter  A.  when  they  should  attain  twenty-one  m  equal  shares,  and 
in  case  all  the  children  of  his  daughter  A.  s'hould  die  under  twenty-one  without  issue 
there  was  a  gift  over  in  favor  of  a  son.  For  some  time  prior  to  the  date  of  the  will 
and  the  death  of  the  testator  in  1840,  J.  H.  and  the  daughter  JL.  were  living  together 
as  man  and  wife  at  B.,  whore  the  testator  resided  until  within  a  few  months  of  his 
death.  They  were  married  in  1846.  Three  children  were  born  before  the  marriage — 
one  before  the  testator's  will  and  two  after  his  death.  One  child  was  born  after  the 
marriage : 

Heid,  that  the  legitimate  child  only  was  entitled  to  the  bequest. 

OcelesUm  v.  Full<ilove  (*)  and  Dorin  v.  Dorin  (•)  discussed. 

John  Ayles,  of  Burley,  Southampton,  by  will,  dated  in 
March,  1839,  cave  to  trustees  the  sum  of  £450  upon  trust 
to  invest,  ana  to  pay  the  income  "  to  my  daughter  Ann, 
the  wife  of  James  Hicks,  for  her  separate  use  for  life,"  with- 
out power  of  anticipation,  and  to  divide  the  principal  be- 
tween ''all. the  children  of  my  daughter  Ann  as  and  when 
they  shall  respectively  attain  the  ages  of  twenty-one  years 
in  equal  shares."  There  were  clauses  of  survivorship  and 
maintenance;  and  in  case  all  the  children  of  the  testator^  s 
daughter  Ann  should  die  under  the  age  of  twenty-one  with- 
out issue,  there  was  a  gift  over  in  favor  of  his  son  John. 
The  testator  gave  thp  rents  and  profits  of  some  cottages  and 
land  to  his  daughter  Ann  for  life,  and  directed  that  after 
her  death  the  property  should  be  sold,  and  the  proceeds 
invested  and  be  held  by  the  trustees  upon  the  same  trusts 
as  directed  in  reference  to  the  sum  of  £450. 

The  testator  died  in  1840.  For  some  time  previously  to 
his  death,  and  at  the  dates  of  tHe  will  and  his  death,  James 
Hicks  and  the  daughter  Ann  were  living  together  as  man 
and  wife  at  Burlev,  where  the  testator  resided  until  witliin 
a  few  months  of  his  death,  but  no  ceremony  of  marriage 
had  been  or  was  gone  through   till  *the  10th  of    [2o3 

(')  Law  Rep.,  9  Ch.,  147;  8  Eng.  Rep.,  («)  Law  Rep.,  7  H.  L.,  568;  18  Eng. 
788.  Rep.,  90. 
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October,  1845,  when  they  were  married.  Three  children 
were  bom  before  the  marriage — one  before  the  testator's 
will  and  two  after  his  death,  and  one,  the  petitioner,  aft«r 
the  marriage.  They  were  all  baptized  and  described  as  the 
children  of  James  and  Ann  Hicks.  The  daughter  Ann  died 
on  the  2d  of  October,  1871,  having  received  the  income,  and 
the  rents  and  profits  during  her  life.  The  real  estate  had 
been  sold.  The  money  had  been  paid  into  court.  The 
petitioner  claimed  to  be  entitled  to  the  whole  of  the  property. 

Dundas  Oardiner^  for  the  petitioner,  after  stating  the 
facts,  asked  for  a  declaration  that  he  was  entitled  to  the  whole 
of  the  property,  submitting  that  there  was  clearly  no  intention 
to  provide  for  illegitimate  children. 

Mander^  for  respondents — illegitimate  children  of  the 
daughter  Ann — contended  that,  as  the  testator  must  have 
known  all  the  facts  and  circumstances  connected  with  his 
daughter  and  James  Hicks,  and  their  firstborn  child,  as 
they  were  all  residing  at  Burlejr,  where  the  testator  had  the 
opportunity  of  seeing  them  daily,  they  had  acquired  the 
reputation  ^or  at  any  rate  the  one  who  was  born  oef ore  the 
•testator's  will  and  death  had)  of  being  the  children  of  James 
Hicks  and  his  daughter;  and  that  upon  the  authority  of 
the  decisions  in  Occleston  v.  FullaloGe{^\  In  re  Brown^s 
T^Tists  (*j,  and  In  re  OoodwMs  Tricsts  ('),  they  were  entitled 
to  share  in  the  property. 

Bddcock^  for  the  trustees,  and  Speedy  for  a  respondent 
interested  in  the  gift  over. 

Oardiner^  in  reply,  referred  to  the  case  of  Dorin  t. 
Dorin  (*). 

Hall,  V.C.  :  I  do  not  think  that  the  case  of  Occleston  v. 
FuUalone^  and  other  cases  of  the  same  class,  apply  to  a  case 
like  the  present.  That  case  was  the  case  of  a  father  or 
284]  reputed  father  of  children.  The  *case  of  Dorin  v. 
Dorin^)  clearly  shows  that  the  word  "children"  must  be 
taken  to  mean  legitimate  children,  as  much  as  if  the  word 
"  legitimate  "  had  been  introduced  before  it,  and  that  it  can- 
not, in  cases  like  the  present,  be  construed  to  include  ille- 
gitimate children.  Therefore  the  petitioner,  the  legitimate 
child,  is  entitled  to  the  whole  of  the  property  after  the  pay- 
ment of  all  the  costs  of  the  petition. 

Solicitors:  Valpy  &  Chaplin;  Dawson^  Bryan  &  Daw- 
son^ agents  for  W.  Meadej  Bingwood ;  C.  P.  Titt;  Vizard^ 
Crowder  &  Co.^  agents  for  Davy  <6  Daoy^  Ringwood, 

(')  Law  Rep.,  9  Ch.,  U1.  «  Law  Rep.,  7  H.  L.,  568. 

(-)  Law  Rep.,  16  Eq.,  289.  («)  Law  Rep.,  7  IL  L.,  668. 

(»)  Law  Rep.,  17  Eq.,  846. 
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[Law  Reports,  1  Chancery  Division,  286.] 
C.J.B.,  Dec.  2,  1876. 

*Ex  parte  Hale.      In  re  Binns.  [285 

Bankruptcy — LawUord — IHslressfor  Rent — Eent  accrued  due  after '  Commencement 
of  hquidatum^Bankruptcy  Act,  1869  (32  <fr  83  Viet,  e,  11 ),  <s.  28,  81,  84. 

When  the  trustee  of  a  liquidating  debtor  continues  in  possession  of  promises  of 
which  the  debtor  was  tenant,  not  having  disclaimed  the  lease,  the  lanolord  has  a 
right,  as  against  the  trustee,  to  distrain,  without  obtaining  any  leave  from  the  court, 
for  rent  accruing  due  after  the  commencement  of  the  liquidation,  even  though  it  be 
rent  which,  under  the  terms  of  the  lease,  is  payable  in  advance. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Huddersfield  County  Court. 

On  the  24th  of  June,  1876,  Thomas  Binns,  a  woollen  man- 
ufacturer at  Huddersfield,  tiled  a  liquidation  petition,  under . 
which  Thomas  Westerby  was,  on  the  14th  of  July,  ap- 
pointed trustee. 

On  the  27th  of  May,  1875,  an  agreement  in  writing  had 
been  entered  into  between  Thomas  Hale  and  Binns,  whereby 
Hale  agreed  to  let  and  Binns  agreed  to  take  from  the  15th 
of  February,  1875,  the  top.  floor  of  a  mill  belonging  to  Hale, 
called  River  Mill,  and  Hale  agreed  to  find  and  provide  the 
main  line  shafting  and  steam  power  for  working  certain 
machinery  which  Binns  intended  to  have  and  use  on  the 
premises.  And  it  was  agreed  that  Binns  should  pay  on 
the  15th  of  February,  1875,  £35  for  one  quarter's  rent  in 
advance,  on  the  15th  of  May  £29  3^.  4d.  for  rent  up  to  the 
1st  of  August,  1875,  and  on  the  1st  of  August,  1875,  £55 
for  one  quarter's  rent  in  advance,  and  should  make  other 
subsequent  payments. 

At  the  commencement  of  the  liquidation  there  were  in 
the  floor  which  Binns  occupied  certain  machinery  and  goods 
belonging  to  him,  of  which  the  trustee  took  possession.  The 
trustee  did  not  disclaim  the  lease,  nor  did  he  expressly 
adopt  it,  but  he  continued  in  actual  possession  of  the  de- 
mised premises  for  the  purpose,  as  he  said,  of  winding  up  the 
estate.  There  was  evidence  on  the  part  of  Hale  that  since 
the  liquidation  commenced  he  had  continued  to  supply 
steam  power  under  the  agreement  just  as  before. 

On  tne  12th  of  August,  1875,  Hale  levied  a  distress  for 
the  £55  *rent  which  became  due  on  the  1st  of  August,  [286 
and  under  this  distniss  some  of  the  machinery  and  other 
goods  were  seized.  No  application  had  been  made  to  the 
court  for  leave  to  levy  this  distress.     The  judge,  on  the 


744  CHANCERY  DIVISION.  [L.  B. 

;870  £z  parte  Hale.      In  re  Biims.  C.J.6. 

application  of  the  trustee,  made  an  order  restraining  Hale 
from  proceeding  with  his  distress. 

Hale  appealed. 

Hobson,  for  the  appellant :  There  is  nothing  in  the 
Bankruptcy  Act,  1869,  to  take  away  the  landlord's  statu- 
tory right  to  distrain.  Sect.  34  Q)  does  not  Apply  to  rent 
accrued  due  after  the  commencement  of  the  liquidation. 
The  trustee,  not  having  disclaimed  under  the  provisions  of 
sect.  23,  was  occupying  the  premises  under  the  terms  of  the 
agreement,  and  was  subject  to  the  ordinary  liabilities  of  a 
tenant. 

Joseph  Beaumont^  and  Priestly^  for  the  trustee :  Under 
sect.  31  the  landlord  is  enabled  to  prove  for  rent  accruing 
due  after  the  commencement  of  the  bankruptcy.  This  he 
could  not  do  under  the  former  law.  Moreover,  sect.  34 
differs  from  sect.  129  of  the  Bankrupt  Law  Consolidation 
•Act,  1849,  which  dealt  with  the  landlord's  right  to  distrain 
for  rent.  Sect.  129  was  a  disabling  clause,  whereas  sect. 
34  is  an  enabling  clause.  The  reasonable  inference  is  that 
the  right  of  distress  for  rent  accruing  after  the  commence- 
ment of  a  bankruptcy  was  not  intended  to  remain.  That 
right  does  not,  as  we  contend,  exist  unless  the  trustee  has 
expressly  or  impliedly  adopted  the  lease.  So  long  as  the 
lease  may  or  may  not  be  adopted  on  behalf  of  the  bank- 
rupt's estate,  the  right  of  distress  is  limited  by  sect.  34,  and 
the  right  of  proof  is  regulated  by  sect.  31. 

[Thev  referred  to  Bx  parte  Llynvi  Coal  arid  Iron  Com- 

287j  *Sacon,  C.J.:  If  I  were  to  accede  to  Mr.  Beau- 
mont's argument,  the  consequence  would  be  that  a  trustee 
in  bankruptcy  might  make  use  of  a  man's  property  without 
paying  any  rent  for  it,  and  might  snap  his  fingers  at  him. 
The  meaning  of  sect.  34  is  that,  if  a  landlord  has  been  so 
weak  as  to  allow  his  tenant  to  get  into  arrear  with  his  rent 
for  more  than  a  year,  he  can,  in  the  event  of  the  tenant's 
bankruptcy,  only  prove  as  an  ordinary  creditor  for  the  ar- 
rears beyond  the  year.     It  does  not  restrain  his  rights  in 

(*)  Section  84 :  "The  landlord  or  other  it  shall  be  available  only  for  one  year's 

person  to  whom  any  rent  is  dae  from  the  rent  accrued  due  prior  to  the  date  of  the 

bankrupt  may  at  any  time,  either  before  order  of  adjudication,  but  the  landlord  or 

or  after  the  commencement  of  the  bank-  other  person  to  whom  the  rent  may  be 

ruptcy,  distrain  upon  the  goods  or  effects  due  from  the  bankrupt  may  prove  imder 

of  the  bankrupt  for  the  rent  due  to  him  the  bankruptcy  for  the  overphis  due  for 

from  the  bankrupt,  with  this  limitation,  which   the  distress  may   not  have  been 

that,  if  such  distress  for  rent  be  levied  af-  available." 

terthe  commencement  of  the  bankruptcy,  (*)  Law  Rep.,  7  Ch.,  28. 
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any  other  way.    There  is  no  ground  whatever  for  this  in- 
junction, and  the  order  must  m  discharged. 

Solicitors  for  landlord:  Layton  &  Jaques^  agents  for 
Clouah  <6  SoTiy  Huddersfield. 

Solicitors  for  trustee :  Learoyd  <6  Cb.,  agents  for  Learoyd^ 
Learoyd  &  Morrison^  Huddersfield. 


An  executor,  a  general  assignee  for 
the  benefit  of  creditors,  a  receiver,  etc., 
who  enters  into  possession  and  occu- 
pies lands  demised  to  the  testator,  as- 
signor, etc.,  is  liable  personally  to  the 
landlord  for  such  rent :  Jermain  «. 
Pattison,  46  Barb.,  9;  Joumeaj  «. 
Brackley,  1  Hilton,  447;  Young  v. 
Peyser,  8Bosw.,  308  ;  Morton  v,  Pinck- 
ney,  8  Bosw.,  136,  139 ;  Todd  «.  Cam- 
eron, 2  Upp.  Can.  Err.  and  App.,  484  ; 
8  Redfield  on  Wills,  319  marg.  p. 

See  Earl  of  Donoughmore,  Irish  L. 
R.,  6  Com.  Law  Rep.,  443;  Lewis  v. 
Burr,  8  Bosw.,  140. 

So  in  his  representative  capacity  : 
Pugsley  V.  Aikin,  11  N.  T.,  494;  8 
Redf.  on  Wills,  282,  319  marg.  p. 

But  see  Lewis  «.  Burr,  2  Am.  Law 
Beg.,  N.S.,  801,  8  Bosw.,  140;  Dennis- 
ton  «.  Hubbell,  10  Bosw.,  155 ;  Jones 
«.  Hausmann,  lo  Bosw.,  168. 

Though  it  seems  not  for  the  rent 
named  in  the  lease  to  the  lessee,  but 
only  for  the  value  of  the  use  and  occu- 
pation :  Jermain  v.  Pattison,  46  Barb., 
12  ;  8  Redf.  on  Wills,  819  marg.  p. 

But  see  Ansel  v.  Robson,  2  Cromp. 
&  Jervis,  610 ;  Orattan  «.  Wall,  Irish 
Law  Rep.,  2  Com.  Law,  484 ;  Pugsley 
«.  Aikin,  11  N.  Y.,  474. 

He  may  notify  the  lessor  and  surren- 
der the  premises,  when  he  will  not  be 
liable  for  the  rent  beyond  the  assets  in 
his  hands:  Jermain  v.  Pattison,  46 
Barb.,  12  ;  8  Redf.  on  Wills,  319,  marg. 
paging. 

Though  as  he  is  liable  only  as  as- 
signee of  the  lease,  his  personal  lia- 
bility ceases  as  soon  as  he  assigns  and 
surrenders  possession  of  the  premises 
to  his  assignee  :  Joumeay  'o.  Brackley, 
1  Hilt.,  447  ;  Young  u.  Peyser,  3  Bosw. , 
808;  Liefke  «.  Koch,  31  How.  Prac. 
Rep.,  888 ;  8  Redfield  on  Wills,  309, 
marg.  p. 

See  Trabue  v.  McAdams,  8  Bush 
(Ky.),  74. 

A  lessor  who  assigns  a  lease  after 
rent  has  become  due  may  recover  it  of 
the  lessee,  for  that  does  not  pass  by 
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the  assifi;nment  as  incident  to  the  es- 
tate :  Phelps  D.  Van  Dusen,  4  Trans. 
App.,  899. 

Though  not  for  rent  becoming  due 
after  the  assignment :  Perdue  «.  Hays, 
81  Upper  Can.  Q.  B.,  Ill ;  Childs  «. 
Clark,  8  Barb.  'Chy.,  52. 

An  under-tenant  is  not  liable  to  the 
lessee  for  the  rent,  but  an  assignee  of 
the  lease  is ;  and  the  law  presumes  that 
one  who  occupies  is  an  assignee  :  Be4- 
ford  «.  Terhune,  80  N.  Y.,  458;  Coit 
V.  Planer,  4  Abb.,  N.S.,  140,  7  Rob., 
418,  2  Sweeny,  78 ;  Glover  v.  Wilson, 
2  Barb.,  264. 

A  lessor  cannot  recover  upon  a  com- 
plaint for  use  and  occupation,  when  it 
appears  from  the  evidence  that  there 
was  a  lease  of  the  premises  to  other 
parties,  and  that  the  defendants  were  in 
as  assignees  of  the  term.  But  in  such 
case  the  court  may,  on  the  trial,  allow 
an  amendment  of  the  complaint  to  con- 
form to  the  proof  and  permit  a  recov- 
ery for  the  rent  due  on  the  lease,  when 
it  does  not  appear  that  the  defendants 
are  suprised  by  the  amendment :  Bed- 
ford «.  Terhune,  80  N.  Y.,  458,  27 
Howard,  422. 

Although  an  assignee  of  a  lease  is 
liable  for  the  rent  which  falls  due  after 
the  assignment :  Graves  «.  Porter,  11 
Barb.,  592;  Van  Rensselaer  o.  Smith, 
27  id.,  104  ;  Carter  «.  Hammett,  12  id., 
253,  18  id.,  608 ;  Main  v.  Feathers,  21 
id.,  646 ;  Van  Rensselaer  v,  Bonesteel, 
24  id.,  365 ;  Demainville  v.  Mann,  32 
N.  Y.,  197  ;  McKeon  v.  Whitney,  3 
Den.,  452;  Van  Rensselaer  v.  Gallup, 
5  Den.,  454  ;  Glover  v.  Wilson,  2  Barb., 
264  ;  Cliilds  c.  Clark,  8  Barb.  CHiy.,  52  ; 
Selby  V,  Robinson,  15  Upp.  Can.  Com. 
PI.,  870. 

See  Bourke  v.  Bourke,  Irish  L.  R., 
8  Com.  L.,221. 

Still  he  is  not  liable  for  the  rent  of 
a  new  story  put  on  after  the  original 
lease  under  a  new  agreenuMit,  although 
the  use  of  the  story  passes  by  the  as- 
signment :  Coit  r.  Brannsdorf,  2  Swee- 
ny, 71 
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An  assignee  of  a  lease,  remaining  in  immaterial.     The  relation  of  landlord 

Eossession,  is  liable  for  the  rent  after  and  tenant  does  not  exist  between  them: 

e  mortgagee  the  property  :  Main  v.  WoodhuU  v.  Rosenthal,  61  N.  Y.,  382  ; 

Green,  32  Barb.,  449,  38  id.,  186.  Demainville  v.  Mann,  32  N.  Y.,  197; 

Though  the  mortgagee  who  has  not  Astor  v.  Miller,  2  Paige,  68  ;  Van  Bens- 
entered  into  possession  is  not:  Childs  selaer  v.  Gallop,  5  Den.,  454;  Van 
V.  Clark,  3  Barb.  Chy.,  52.  Horn  tJ.  Crain,  1  Paige,  455  ;  ChUds  ©. 

The  assignee  of  the  lessor  is  entitled  Clark,  8  Barb.  Chy.,  52. 

to  recover  rent  falling  due  after  the  See  Main  v.  Green,  32  Barb.,  449, 

assignment:  Main  v. Feathers,  21  Barb.,  33  id.,  136. 

646 ;  Van  Wicklin  v.  Paulson,  14  id..  As  soon  as  an  assignee  assigns  he 

654;   Marshall  v.  Moseley,  21  N.  Y.,  ceases  to  be  liable:  Van  Schaaick  e. 

280 ;  Fay  v.  Hollerain,  35  Barb.,  295.  Third  A  v.  R.  R.,  25  Howard,  446,  re- 

If  the  assignor  of  the  lease  reserve  a  versing  8  Abb.,  380 ;  Liefke  «.  Koch, 

single  day  of  the  term,  the  assignee  is  31  id.,  383. 

an  under-tenant  and  not  liable  for  the  Though  the  original  lessee  cannot  by 

rent :  Davis  v.  Morris,  35  Barb. ,  227,  36  lissigment  relieve  himself  from  liability 

N.  Y.,  569.  for  the  payment  of  the  rent  unless  the 

Though  one  to  whom  he  transfers  lessor  accepts  the  assignee  as  his  ten- 

the  wholjB  term  of  a  part  of  the  premi-  ant :  Shine  «.  Dillon,  Irish  Law  Rep., 

ses  is  an  assignee  though  he  take  under  1  Com.  Law,  277  ;  House  «.  Burr,  24 

a  lease.    The  farm  of  the  transfer  is  Barb.,  525. 


[Law  Reports,  1  Chancery  Division,  290.] 
C.J.B.,  Dec,  6,  1875. 

290]     *^^  parte  Winder,    In  re  Winstanley. 

Act  of  Bankpiptey — BiU  of  Sale — Assiffnment  of  whole  Properly  to  secure  patl  Debt  and 
further  Advances — Parol  Agreement  to  nuike  further  Advances — Subsequent  Adtxinoa 
mad&^Bafikruptci/  Act,  1869  (82  d:  33  Vict.  c.  71),  s.  6,  subs,  2. 

An  assignment  of  substantially  the  whole  of  a  mortgagor's  property  to  secure  a 
previously  existing  debt  and  further  advances  is  not  an  act  of  bankruptcy,  if  there  is 
a  contemporaneous  parol  agreement  on  the  part  of  the  mortgagee  to  make  further 
advances  to  a  sufficient  amount,  and  stich  advances  are  afterwards  in  fact  made,  even 
though  the  deed  contains  no  covenant  or  obligation  on  the  part  of  the  mortgagee  to 
make  any  further  advances. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Wigan  County  Court. 

John  Winstanley  was  a  brass  founder  at  Wigan.  Messrs. 
Winder  &  Harrop  were  wholesale  lead  merchants  at  Man- 
chester. At  the  beginning  of  December,  1874,  Winstanley 
was  indebted  to  them  in  the  amount  of  £287  for  goods  sup- 
plied by  them  to  him  for  the  purposes  of  his  trade.  He  sent 
them  an  order  for  more  goods,  but  they,  having  heard  that 
he  was  surety  to  a  large  amount  for  a  i)erson  named  Ley- 
land,  who  had  then  lately  failed,  before  supplying  any 
more  goods,  asked  Winstanley  for  security  tor  the  debt 
291]  which  he  owed  them,  and  he  agreed  to  give  them  a 
bill  of  sale  of  his  stock-in-trade  and  other  property.  The 
bill  of  sale  was  executed  on  the  11th  of  December,  1874,  It 
recited  that  Winstanley  was  the  lessee  of  thf^  Caledonian 
brass  foundry  in  Wigan,  for  the  residue  of  a  term  of  foui- 
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teen  years,  computed  from  the  1st  of  April,  1867 ;  that  lie 
was  indebted  to  Winder  &  Harrop  in  the  sum  of  £287  for 
goods  supplied  to  him  by  them  ;  and  that  they  had  agreed 
at  his  request  to  give  him  further  time  for  the  payment  of 
the  £287,  and  also  to  give  him  further  credit  for  goods  to  be 
supplied  to  him  by  them,  so  that  the  whole  amount  owing 
should  not  exceed  £500,  upon  condition  that  the  moneys  so 
owing  or  to  become  owing  by  him,  with  interest,  should  be 
secured  in  manner  thereinafter  expressed.  And  it  was 
thereby  witnessed  that  in  consideration  of  the  £287,  and  of 
the  sums  (if  any)  thereafter  to  become  owing  by  Winstanley 
to  Winder  &  Harrop,  he  thereby  assigned  to  them,  first,  all 
the  machinery,  engines,  boilers,  stock,  plant,  trade  fixtures, 
chattels,  and  effects  then  standing  and  oeing  in  or  upon  his 
works  and  premises,  and  also  all  such  things  of  a  like  na- 
ture which  should  at  any  time  or  times  during  the  continu- 
ance of  the  security  be  erected  on,  added  to,  or  Drought  upon 
the  premises;  secondly,  all  his  household  furniture  and 
effects  in  his  dwelling-house,  and  also  all  the  household 
furniture  and  effects  which  should  at  any  time  thereafter 
during  the  continuance  of  the  security  be  brought  into  his 
dwelling-house,  or  any  other  dwelling-house  which  he  might 
occupy :  To  hold  the  same,  subject  to  redemption  on  pay- 
ment by  Winstanley  upon  demand,  or  within  twenty-four 
hours  after  demand,  of  the  £287  and  such  further  moneys 
(if  any)  as  should  for  the  time  being  be  owing  to  Winder  & 
Harrop  under  the  covenants  and  provisions  thereinafter 
contained.  There  was  a  proviso  that,  if  default  should  be 
made  in  payment  of  the  moneys  thereby  secured,  or  any 

})art  thereof,  for  twenty-four  hours  after  payment  thereof 
lad  been  demanded  by  the  mortgagees,  it  should  be  lawful 
for  the  mortgagees  to  take  possession  of  the  property  and  to 
sell  the  same  and  pay  themselves  the  moneys  due  to  them. 
There  was  no  covenant  on  the  part  of  Winder  &  Harrop  to 
supply  Winstanley  with  any  more  goods  on  credit. 

The  bill  of  sale  was  registered  on  the  21st  of  December, 
1874.  *At  the  date  of  its  execution  Winstanley,  in  [292 
addition  to  the  property  comprised  in  it,  possessed  the  lease 
of  his  business  premises,  book  debts,  which  he  estimated  as 
worth  £650,  and  the  equity  of  redemption  of  his  dwell- 
ing-house, which  he  valued  at  £100.  At  the  same  time  he 
owed  debts  to  the  amount  of  £8,000.  Shortly  after  the 
execution  of  the  deed  Winder  &  Harrop  supplied  him  with 
more  goods  on  credit,  and  on  the  lOth  of  May,  1875,  he  owimI 
them  £5Q0  3^.  6cZ.  for  goods  supplied.  On  that  day  Winder 
&  Harrop  made  a  formal  demand  for  payment,  and  on  the 
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11th  of  May  they  took  possession  of  the  property  comprised 
in  the  bill  of  sale.  On  the  lOth  of  June,  1876,  a  bankruptcy 
petition  was  presented  against  Winstanley,  the  act  of  banlt- 
ruptcy  alleged  being  the  execution  of  the  bill  of  sale,  and 
on  the  23d  of  June  ne  was  adjudicated  a  bankrupt.  The 
debts  proved  in  the  bankruptcy  amounted  to  £8,183.  Of 
these  £7,000  were  debts  which  had  been  due  at  the  time 
when  the  bill  of  sale  was  executed.  On  the  15th  of  July, 
1875,  the  creditors  resolved  to  sell  the  whole  of  the  bank- 
rupt's estate  for  £1,350. 

The  trustee  made  an  affidavit  in  which  he  stated  that  he 
had  made  a  careful  examination  of  the  books  of  the  bank- 
rupt which  had  come  into  his  hands,  and  that  from  them  it 
appeared  that  at  the  time  when  the  bill  of  sale  was  given, 
and  for  some  time  previously,  the  bankrupt  was  hopelessly 
and  irretrievably  insolvent.  The  trustee  further  stated  that 
he  had  made  careful  inquiries  in  order  to  ascertain  what 
property  the  bankrupt  possessed  at  the  date  of  the  execu- 
tion of  the  bill  of  sale,  and  that  to  the  best  of  his  knowledge, 
infdtmation,  and  belief  the  bill  of  sale  included  substantially 
the  whole  of  the  bankrupt's  property,  and  the  only  property 
of  the  bankrupt  not  included  in  it  consisted  of  book  debts 
of  small  amount  and  questionable  value. 

On  the  11th  of  August,  1875,  the  judge  made  an  order 
declaring  that  the  bill  of  sale  was  an  act  of  bankruptcy  and 
void  as  against  the  trustee,  and  that  the  property  comprised 
in  it  belonged  to  the. trustee.  From  this  order  Winder  & 
Harrop  appealed. 

De  UeXy  Q.C.,  and  Bagley^  for  the  appellants:  The  evi- 
dence shows  that  the  bill  of  sale  did  not  comprise  all  the 
bankrupt's  property;  on  the  contrary,  there  was  a  very 
293]  ^substantial  exception.  The  execution  of  the  bill  of 
sale  did  not,  therefore,  amount  to  an  act  of  bankruptcy. 

But  even  if  the  deed  did  comprise  substantially  the  whole 
of  the  property,  still  there  was,  as  appears  by  the  recitals, 
parol  agreement  by  Winder  &  Harrop  to  supply  further 
goods  on  credit,  and  thus  to  enable  the  bankrupt  to  carry 
on  his  trade,  and  further  goods  beyond  the  amount  agreed 
upon  were  in  fact  siipplied.  This  is  sufficient  to  support 
the  deed :  Ex  parte  Bollandi^) ;  Ex  parte  Chester  (^). 

Q)  20  W.  R.,  8G2.  Dungate,  a  trader,  executed,  on  the 

O  C.  J.  B.,  1874.     Nov.  10.  17th  of  April,  1874,  a  bill  of  sale  of  all 

Ex  parte  Chester  ^^^^  furniture  and  other  effects  men- 

7/1  rf  DtiNfiATP  ***^"®^  ?  **^®  schedule,  to  Chester,  to 

iti  re  i^uNGATE.  secure  the  payment  of  a  then  existing 

This  was  an  appeal  from  a  decision  debt  of  £1(K)  and  any  further  sums 

of  the  judge  of  the  Hastings  County  wliich  might  become  due  from  Dungat« 

Court.  to  Chester.     The  schedule  did  not"  in- 
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When  a  bill  of  sale  is  executed  bona  fide  with  the  view  of 
enabling  *a  trader  to  carry  on  his  business,  it  is  not  [294 
an  act  of  bankruptcy :  Bittlestone  v.  Cook  (*) ;  Pennell  v. 
Reynolds  (*).  Chase  v.  Oohle  (')  shows  that  when  the  deed 
does  not  in  terms  assign  the  whole  propertv,  the  onus  of 
proof  is  on  those  who  assert  that  it  did  so  in  fact. 

Little^  Q.C.,  and  Smyly^  for  the  trustee:  The  execution 
of  the  bill  of  sale  was  the  act  of  bankruptcy  on  which  the 
adjudication  was  founded.  The  bankriipt  was  utterlv  in- 
solvent when  he  executed  it.  The  deed!^  included  all  his 
tangible  property.  The  only  things  omitted  from  it  were  a 
valueless  equity  of  redemption,  the  lease  of  the  business 

S remises,  wliich  was  probably  worth  nothing,  and  the  book 
ebts.  Even  if  the  latter  were  worth,  as  is  said,  £650,  that 
was  an  insignificant  sum  compared  with  the  bankrupt's  then 
indebtedness  of  £8,000.  The  deed  was  purely  one-sided ; 
the  mortgagee  was  under  no  obligation  to  make  any  further 
advances.  The  making  of  further  advances  voluntarily, 
there  being  no  obligation  to  make  them,  will  not  support  the 
deed :  LiTidon  v.  Sharp  (*).  Ex  parte  Bollandi^)  and  Ex 
parte  Chester  are  distinguishable  from  the  present  case.  In 
BUtlestone  v.  Cook  the  debtor  obtained  a  present  actual  ad- 
vance, and  the  deed  was  not  a  security  for  a  past  debt.     In 


dude  by  description  Dangate's  stock- 
in-trade  or  his  book  debts.  There  was 
no  covenant  by  Chester  to  make  any  fur- 
ther advances.  But  Chester  had  made 
a  verbal  promise  to  Dungate  that,  if  the 
latter  would  five  the  bill  of  sale,  the 
former  would  continue  to  supply  him 
with  goods  on  credit  up  to  tne  value 
of  £S)0,  and  goods  to  a  considerable 
amount  were  afterwards  supplied. 
Dungate,  in  June,  1874,  filed  a  liquida- 
tion petition.  The  bill  of  sale  was  duly 
registered,  and  possession  was  taken  of 
the  property  by  the  mortgagee  three 
days  before  the  petition  was  filed. 
The  judge  declared  this  bill  of  sale  to 
be  void  as  against  the  trustee.  Ches- 
ter appealed. 

De  Oex,  Q.  C,  and  E.  C.  WUlis,  for 
the  appellant. 

FinUiy  Knight^  for  the  trustee. 

Bacon,  C.J.,  said  that  he  could  not 
find  that  the  deed  was  an  assignment 
of  the  whole  of  the  bankrupt's  prop- 
erty. It  was  an  assignment  only  of 
what  was  mentioned  in  the  schedule, 
and  the  stock-in-trade  and  book  debts 
were  not  mentioned  there.     But,  even 


if  it  had  been  otherwise,  he  thought 
that  the  execution  of  the  deed  was  by 
no  means  an  act  of  bankruptcy.  The 
bankrupt  was  in  need  of  further  credit, 
and  he  induced  the  mortgagee  to  accept 
this  security  for  hi^  then  existing  debt, 
and  for  such  further  supplies  of  goods 
on  credit  as  he  might  require.  The 
clear  consideration  for  the  deed  was 
the  agreement  that  the  mortgagee 
would  continue  to  supply  goods,  and 
the  goods  so  supplied  were  the  very 
means  which  enabled  Dungate  to  con- 
tinue his  business.  The  mortgagee 
was  entitled  to  retain  the  property,  and 
the  order  of  the  County  Court  must  be 
discharged. 

From  this  decision  the  trustee  ap- 
pealed, and  on  the  12tli  of  December, 
1874,  the  appeal  was  dismissed  by  the 
Lords  Justices,  on  the  ground  that  it 
was  not  proved  that  the  whole  of  the 
debtor's  property  was  included  in  the 
bill  of  sale. 

(»)  6  E.  <fe  B.,  296. 

O  11  C.  B.  (N.a)709,  720. 

(«)  2  Man.  A  G,,  930. 

(*)  6  Man.  A  G.,  896. 

(»)  20  W.  R.,  862. 
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PenneU  v.  Reynolds  there  was  a  present  advance.  Ex 
parte  Foxley  (*)  is  a  case  precisely  in  point,  and  there  the 
bill  of  sale  was  held  to  be  an  act  of  bankruptcy. 

Bacon,  C.  J. :  I  think  the  order  cannot  be  sustained.  The 
statute  prohibits  a  fraudulent  transfer  by  a  debtor  of  the 
whole  or  any  part  of  his  estate.  It  has  to  be  considered, 
therefore,  with  regard  to  every  transaction  by  which  a  debtor 
parts  with  his  property,  whether  it  has  been  fraudulent 
within  the  meaning  of  the  statute  or  within  the  well-estab- 
lished law  in  bankruptcy.  These  are  the  facts  which  I  have 
to  consider  in  the  present  case  before  I  impute  fraud.  The 
debtor  was  in  trade  ;  he  owed  £287  to  the  present  appellants, 
and  he  wanted  further  credit  from  them  to  enable  him  to 
295]  carry  on  his  *trade.  He  asked  them  to  give  him  fur- 
ther credit.  They  said,  We  will  not  give  you  credit  unless 
you  give  us  security,  and  thereupon  he  gives  them  a  sectirity. 
what  fraud  is  there  in  that?  How  can  I  impute  to  the 
debtor  a  fraudulent  intention  %  Not  only  can  I  find  no  trace 
of  any  fraudulent  intention  on  his  part,  but  the  transaction 
seems  to  me  to  be  as  honest  a  one  on  both  sides  as  can  be 
conceived:  most  honest  on  the  part  of  the  debtor,  who 
wanted  to  carry  on  his  trade,  whose  only  object  in  asking 
for  the  further  supply  of  goods  was  that  he  might  be  en- 
abled to  carry  on  his  trade.  He  cannot  get  that  supply  of 
goods  except  on  the  terms  of  giving  a  security,  which  the 
creditors  have  a  good  right  to  require  from  him,  and  so  the 
bill  of  sale  is  executed.     It  is  said  that  the  bill  of  sale  com- 

})rehended  the  whole  of  his  estate.  It  is  quite  clear  that, 
iterally,  it  did  not.  How  much  it  comprehended  I  have 
not,  nor  had  the  learned  judge  of  the  County  Court,  the 
means  of  perfectly  ascertaining.  But  it  appears  from  the 
evidence  given  that  at  least  £600  worth  of  book  debts  were 
excluded  from  the  assignment,  because  all  "that  the  trustee 
says  is  that  the  book  debts  were  of  small  amount  and  ques- 
tionable value.  When  a  trustee,  who  has  the  means  of 
looking  into  the  bankrupt's  books  and  satisfying  himself 
upon  that  particular  point,  says  only  that  the  book  debts 
were  of  small  amount  and  questionable  value,  I  cannot  pre- 
fer that  vague  statement  of  his,  or  indeed  ascribe  any  weight 
to  it,  in  opposition  to  the  plain  statement  on  the  other  side 
that  they  were  worth  £600  or  £700.  In  considering  the 
fraudulent  motive  which  is  ascribed  to  the  bankrupt,  which 
is  the  root  and  basis  of  this  case,  it  is  very  material  to  ob- 
serve that  his  object  was  to  carry  on  his  trade ;  that  he 
secured  that  object  by  procuring  a  supply  of  goods  upon 

0)  Law  Rep.,  tt  Ch.,  615. 


Vol.  L]  CHANCERY  DIVISION.  '      751 

C.J.B.  Ex  parte  Winder.     In  re  Winstanley.  1875 

credit  from  the  present  appellants,  and  that  he  retained  in 
his  own  hands  tnd  management  of  his  book  debts,  because 
they  were  essential  to  the  very  object  for  which  he  asked 
the  credit,  viz.,  to  enable  him  to  carry  on  his  trade.  These 
facts  are  uncontradicted.  So  far  from  there  being  any 
fraudulent  intention  on  the  part  of  the  debtor,  I  think  that 
the  arrangement  is  just  that  which  any  man  in  his  circum- 
stances might  honestly  and  reasonably  enter  into,  his  object 
being  to  pay  all  his  creditors — to  pay  them  by  the  exercise 
of  his  trade,  and  therefore  to  acquire  the  means  of  carrying 
on  that  trade.  There  is  not  a  word  in/ the  bill  of  sale 
which  excites  the  slightest  suspicion  or  doubt  in  my  mind 
*with  regard  either  to  the  appellants  or  to  the  debtor.  [296 
It  is  said  that  it  contains  no  covenant  by  the  mortgagees  to 
make  further  advances.  It  is  not  necessary  that  it  should. 
One  feature  in  the  case  of  Ex  parte  FoxUy  ('),  as  well  as  in 
Pennell  v.  Reynolds  ('),  and  many  other  cases,  was  the  ab- 
sence of  a  stipulation  to  make  further  advances.  But  here 
I  find  the  plainest  possible  stipulation  to  do  so,  though  it  is 
true  there  is  no  binding  covenant.  But  it  would  be  incon- 
sistent with  th^  very  nature  of  the  deed  that  there  should  be 
a  binding  covenant  to  supply  further  goods  in  any  event, 
for  there  is  a  power  for  the  giuntees  at  any  time  to  demand 
payment  of  what  is  due  to  them,  and  if  that  payment  was 
not  made,  of  course  they  would  have  a  perfect  right  to  refuse 
to  make  any  further  advances.  But  there  is  a  plain  stip 
ulation  that  the  appellants  intend  to  make  further  advances. 
Nobody  who  reads  the  deed  can  doubt  that  it  does  not  come 
within  those  cases  where,  there  being  no  such  stipulation, 
the  decision  was  one  way ;  but  where,  it  is  just  to  infer, 
that,  if  there  had  been  such  a  stipulation,  the  decision 
would  have  been  the  other  way.  But  it  is  not  only  that 
stipulation  which  I  have  to  Consider.  I  am  bound  also  to 
consider  what  was  the  intention  of  the  parties  to  this  trans- 
action. What  are  the  facts  ?  As  soon  as  the  deed  was*ex- 
ecuted,  supplies  of  goods  were  obtained  by  the  debtor  from 
the  appellants  in  the  ordinary  course  of  his  trade ;  not  sham 
advances — ^not  bills,  but  a  positive  delivery  of  the  goods 
which  were  necessary  for,  and  were  employed  by  the  bank- 
rupt in,  the  carrying  on  his  trade,  and  this  was  continued 
down  to  the  time  when  the  appellants  found  it  necessary  to 
put  their  security  in  force.  1  think  the  evidence  is  all  on 
one  side.  There  is  no  fact  from  which  I  can  infer  that  the 
bankrupt  intended  to  make  a  fraudulent  disposition  of  his 
property.     On  the  contrary,  I  think  that  he  made  a  dispo- 

(»)  Law  Rep.,  3  Ch.,  516.  O  -11  C.  B.  (N.S.),  709. 
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sition  of  his  property  which  he  was  perfectly  competent  to 
make ;  that  he  made  an  honest  bill  of  sale,  which  is  a  valid 
security  to  the  appellants.  The  order  of  the  learned  judge 
must,  therefore,  be  discharged. 

Solicitors  for  appellants :  Shaw  &  Trem^Zen^  agents  for 
J.  H,  DewhuTst^  Manchester, 

Solicitors  for  trustee :  Chester^  Urquhart  &  Go,^  agents 
for  Dawson  &  Scowcrqft^  BoUon. 


[Law  Reports,  1  Chancery  BiviBion,  297.] 
C.J.B.,  Dec.  18,  1876. 

297]        *^^  parte  Trevor.    In  re  Burohardt. 

Act  of  Bankruptcy — Aanmment  of  whole  Property  to  tecure  pott  Debt — A^aignmeni 
of  aU  separate  Aaaete^—Partnermip  Afaet»  not  included— BUI  of  Sale — Power  to  eeiee 
-^Bankruptcy  Act,  1869  (82  <fc  83  Viet,  c.  71),  ».  6,  mb  «.  2. 

One  of  two  partners  in  trade  assigned  the  whole  of  his  separate  assets,  and  gave 

"    '  for  a  previously 


iptcy,  notwithstanding 
the  fact  that  none  of  the  partnership  assets  were  in  terms  incladcd  in  the  deed. 

A  bill  of  sale  contained  a  provision  that  it  should  be  void  in  case  the  mortgagor 
should  pay  the  principal  money  thereby  secured  "  upon  demand,  if  and  when  the 
mortgagee  should  so  require  by  a  notice  in  writing  "  and  until  payment  of  the  prin- 
cipal should  pay  interest  thereon  half-yearly,  and  also  a  proportionate  part  thereof 
"  to  the  expiration  of  the  said  notice,  when  the  same  shall  be  given."  And  in  de&ult 
of  payment  power  was  given  to  the  mortgagee  to  seize  and  sell  the  property  com- 
prised in  the  deed. 

Semble,  that  the  mortgagee  was  not  entitled  to  seize  on  the  same  day  on  which  he 
made  a  demand  for  payment,  the  demand  not  being  at  once  complied  with. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Manchester  County  Court. 

Francis  Burghardt  and  Augustus  Kreuels  were  merchants 
in  i)artnership.  On  the  6th  of  April,  1875,  they  tiled  a 
liquidation  petition,  under  which  C.  K.  Trevor  was  appointed 
trustee. 

On  the  16th  of  March,  1875,  Burghardt  applied  to  Robert 
Aders,  who  had  formerly  been  in  partnership  with  him,  for 
a  loan  of  £700  on  his  private  account.  He  said  that  he  only 
wanted  the  money  for  a  few  days.  Aders  lent  it  to  him. 
About  the  end  of  March  Aders  heard  unfavorable  rumors  as 
to  the  solvency  of  Burghardt' s  firm,  and  on  the  1st  of  April 
he  wrote  to  him  that,  fl  he  did  n,ot  at  once  repay  the  tempo- 
rary loan  or  give  him  a  proper  security  for  it,  he  should 
institute  legal  proceedings  against  him  to  recover  it,  and 
should  also  take  steps  in  bankruptcy  against  him.  No 
answer  having  been  sent  to  this  letter,  Aders  placed  the 
matter  in  the  hands  of  his  solicitor,  who,  on  the  2a  of  April, 
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issued  a  writ  against  Burghardt  for  the  £700.  Upon  being 
♦served  with  the  writ  Burghardt  offered  to^ive  a  oill  [298 
of  sale  of  his  furniture  to  secure  the  debt.  This  was  agreed 
to,  and  on  the  3d  of  April  the  bill  of  sale  was  executed,  and 
proceedings  in  the  action  were  stayed. 

The  bill  of  sale  contained  a  recital  that,  in  consideration 
of  Aders  forbearing  the  further  prosecution  of  the  action  for 
the  £700,  Burghardt  had  agreed  to  make  the  assignment 
thereinafter  contained  for  securing  the  repayment  of  the 
£700,  and  it  was  witnessed  that  Burghardt  did  thereby  as- 
sign unto  Aders  all  and  every  the  household  goods  and  fur- 
niture and  other  the  chattels  and  effects  then  in,  about,  and 
b^onging  to  the  dwelling-house  and  premises  then  in  the 
occupation  of  Burghardt,  to  have  and  to  hold  the  same  to 
Aders,  subj^t  to  the  proviso  for. redemption  thereinafter 
contained.  And  for  the  more  effectually  securing  to  Aders 
the  payment  of  the  £700  and  interest,  Burghardt  appointed 
Aders  his  attorney,  in  his  name  at  any  time  or  times  there- 
after "to  sign,  seal,  and  deliver,  or  by  delivery  to  make  and 
perfect,  any  assignment  or  delivery  of  any  goods,  chattels, 
or  other  personal  estate  or  effects  not  passing  by  the  effect 
of  this  assignment,  and  to  which  Burghardt  shall,  before  the 
satisfaction  of  this  security,  become  beneficially  possessed 
or  entitled,  and  all  the  estate  of  Burghardt  tnerein  and 
thereto,  to  a  purchaser  or  purchasers,  or  otherwise,"  and 
also  to  demand,  sue  for,  receive,  and  cive  valid  discharges 
for  any  rights  or  claims  in  respect  of  aul  or  any  of  the  said 
goods,  chattels,  effects,  and  premises.  There  was  a  proviso 
making  void  the  deed  in  case  Burghardt,  his  executors  or 
administrators,  should  pay  to  Aders,  his  executors,  ad- 
ministrators, or  assigns,  the  £700  '*upon  demand,  if  and 
when  he  or  they  shall  so  require  by  a  notice  in  writing,"  to 
be  given  or  left  for  Burghardt,  his  executors  or  administra- 
tors, and  in  the  meantime,  until  payment  of  the  £700,  pay 
interest  thereon  half-yearly,  and  '*  also  a  proportionate  part 
thereof  to  the  expiration  of  the  said  notice  when  the  same 
shall  be  given."  And  it  was  thereby  declared  that,  in  case 
default  siiould  be  made  in  payment  of  the  £700  and  interest, 
or  any  part  thereof,  contrary  to  the  tenor  and  effect  of  the 
aforesaid  proviso,  it  should  be  lawful  for  Aders,  his.  execu- 
tors, administrators,  or  assigns,  to  take  possession  of  and  to 
hold  and  enjoy  the  goods,  chattels,  and  premises  thereby 
assigned,  *and  also  to  sell  and  dispose  thereof,  and  of  [29y 
the  goods,  chattels,  and  effects  to  be  comprised  in  any  assign- 
ment to  be  made  of  the  furniture,  property,  and  effects  of 
Burghardt,  in  pursuance  of  the  power  thereinbefore  con- 
16  Eng.  Rep.  95 
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tained,  or  any  part  thereof,  at  discretion,  and  to  repay  them- 
selves out  of  the  moneys  arising  from  the  sale,  the  principal 
and  interest  due,  and  to  pay  over  the  surplus  (if  any)  to 
Burghardt,  his  executors,  administrators,  and  assigns.  And 
it  was  declared  that  until  default  should  be  made  *'in  pay- 
ment of  the  £700,  or  any  part  thereof,  at  the  time  to  be  ap- 
Sointed  by  the  notice  to  be  given  as  aforesaid,  or  until 
efault  should  be  made  in  payment  of  the  interest,  or  any 
part  thereof,  at  the  respective  times  thereinbefore  appointed 
for  payment  thereof,  it  should  be  lawful  for  Burghardt,  Ms 
executors  and  administrators,  to  retain  possession  of  the 

goods,  chattels,  and  premises  thereby  assigned.  And  Burg- 
ardt  thereby  covenanted  with  Aders  that  he,  his  heirs, 
executors,  or  administrators,  would,  on  demand  by  the  no- 
tice to  be  given  as  aforesaid,  pay  to  Aders,  his  executors, 
administrators,  or  assigns,  the  £700,  or  so  much  thereof  as 
might  be  then  owing,  with  interest  thereon ;  and  in  the  mean- 
time, and  until  such  payment  should  be  made,  would  pay  to 
Aders,  his  executors  or  admimistrators,  interest  for  the 
£700,  ol-  so  much  thereof  as  should  for  the  time  being  re- 
main unpaid,  half -yearly. 

Soon  after  the-  execution  of  this  bill  of  sale  Aders  again 
heard  unfavorable  rumors  about  Burghardt' s  firm ;  and  on 
the  6th  of  April  he  instructed  his  solicitor  to  take  st^ps  to 
enforce  the  security.  On  the  same  day  his  solicitor  wrote 
a  letter  to  Burghardt,  demanding  immediate  payment  of 
the  £700  and  interest,  and  stating  that,  in  the  event  of 
payment  not  being  made,  Aders  would  proceed  to  enforce 
the  security  for  his  own  protection.  Payment  not  having 
been  made,  a  Mr.  Mercer  on  the  same  day  took  possession, 
on  behalf  of  Aders,  of  Burghardt' s  furniture  unaer  the  bill 
of  sale,  having  previously  made  a  demand  on  him  person- 
ally for  payment.  The  next  day  the  liquidation  petition 
was  filed.  The  trustee  afterwards  applied  to  the  court  for 
an  order  declaring  the  bill  of  sale  void  against  him  as  an 
act  of  bankruptcy.  It  was  admitted  that  Burghardt  had  no 
separate  property  other  than  the  furniture  comprised  in  the 
deed,  and  the  trustee  deposed  that  on  the  3d  of  April  the 
300]  debts  of  the  partnership  were  *£31,216,  and  that  their 
assets  would  realize  about  £6,000.  Also  that  Burghardt' a 
separate  liabilities  were  £7,462.  The  judge  held  that  the 
bill  of  sale  was  valid. 

The  trustee  appealed. 

Little^  Q.C.,  and  Winslow^  Q.C.,  for  the  appellant :  The 
County  Court  judge  held  that  the  bill  of  sale  was  good,  on 
the  ground  that  it  included  only  Burghardt' s  household 
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furniture.    We  contend,  however,  that  the  terms  of  the  deed 
are  large  enough  to  include  the  whole  of  the  mortgagor's 

gersonal  property,  even  his  interest  in  the  surplus  (if  there 
ad  been  any)  of  the  partnership  assets  after  payment  of  the 
partnership  debts.  The  execution  of  such  an  assignment  to 
secure  a  past  debt  was  an  act  of  bankruptcy. 

Moreover,  the  seizure  of  the  property  which  was  made  by 
Aders  was  not  authorized  by  the  deed.  It  was  not  intended 
that  there  should  be  a  power  to  seize  contemporaneously 
with  the  making  of  the  demand  for  payment.  Some  inter- 
val was  to  elapse.  The  provision  that  interest  should  be 
paid  "to  the  expiration  of  the  notice"  makes  this  clear. 
[They  were  stopped  by  the  court  upon  the  first  point.] 
Jordan^  and  Finlay  Knight^  for  Aders :  An  assignment 
of  a  part  of  a  trader's  property  to  secure  a  past  debt,  if  made 
under  pressure,  is  valid :  Smith  v.  Timms  (*).  Partners  are 
in  effect  joint  tenants  of  the  partnership  assets,  without  any 
jus  dccrescendi.  Each  partner  is  owner  of  the  whole  of  the 
partnership  assets.  It  is  true  that  the  equitable  interest  of 
each  partner  is  only  his  share  of  the  surplus  of  the  partner- 
ship assets  after  payment  of  the  partnersnip  debts.  But  for 
the  purpose  of  determining  the  question  whether  the  execu- 
tion of  the  bill  of  sale  was  an  act  of  bankruptcy,  the  court 
must  look  only  at  the  visible  tangible  assets,  not  at  the  sol- 
vency or  insolvency  of  the  assignor.  In  Smith  v.  Timms^ 
and  other  cases  like  it,  of  course  the  assignor  was  insolvent, 
or  the  question  would  never  have  arisen.  When  a  man  who 
is  insolvent  gives  a  bill  of  sale  of  part  only  of  *his  [301 
assets,  if  an  account  of  his  debts  was  taken  it  could  not  be 
said  that  he  had  any  property  not  comprised  in  the  bill  of 
sale.  But  in  such  cases  the  court  has  always  regarded  the 
amount  of  the  actual  visible  assets,  without  any  reference  to 
the  debts.  So  here,  the  partnership  assets  should  be  taken 
into  account  without  any  reference  to  the  partnership  debts. 
And  if  that  is  so,  it  is  clear  that  the  bill  of  sale  did  not  com- 
prise anything  like  the  whole  of  Burghardt' s  property. 

Bacon,  C.JT:  That  this  deed  was  an  assignment  of  the 
whole  of  the  bankrupt's  estate  is  as  plain  as  anything  can 
well  be,  and,  as  it  was  made  only  to  secure  a  previously 
existing  debt,  its  execution  was  an  act  of  bankruptcy.  The 
deed  purports  to  assign  all  the  bankrupt's  chattels  in  a  par- 
ticular house,  and  power  is  also  given  to  the  mortgagee  to 
assign  and  deliver  to  a  purchaser  all  the  bankrupt's  estate 
of  any  kind  whatever.  He  either  could  or  could  not  assign 
the  partnership  assets  to  secure  his  own  private  debt.     If 

(')  I  H.  A  C,  849. 
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he  could,  he  has  done  so  by  this  deed.  But  in  truth  he  had 
by  law  no  power  to  do  so.  Under  such  an  assignment  the 
assignee  would  take  no  interest  until  all  the  partnership 
debts  had  been  paid.  Whichever  way  you  look  at  it,  the 
execution  of  this  deed  was  an  act  of  bankruptcy.  At  the 
time  when  it  was  executed  the  firm,  as  well  as  Burghardt, 
was  utterly  insolvent.  The  possibility,  therefore,  of  there 
being  anything  to  come  from  nis  interest  in  the  surplus  of 
the  partnership  assets  was  out  of  the  question.  The  execu- 
tion of  the  deed  was  as  plain  an  act  of  bankruptcy  as  was 
ever  committed. 

Though  I  did  not  hear  the  argument  out  upon  the  con- 
struction of  the  deed,  I  do  not  wish  to  part  with  the  case 
without  saying  that,  according  to  my  present  opinion,  the 
mortgagee  had  no  right  to  take  possession  when  he  did. 
The  condition  upon  which  his  power  to  do  so  was  to  arise 
had  not  been  complied  with.     The  appeal  must  be  allowed. 

Solicitors  for  trustee:  Johnson  <6  Weatkeralls^  agents 
for  E.  Stover^  Manchester. 

Solicitors  for  mortgagee  :  Rowley^  Page  &  Rowley^  Lon- 
don and  Manchester. 


[Law  Reports,  1  Ch&ncery  Division,  802.] 
C.J.B.,  Dec.  20,  1876. 
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B/epated  Oumerah^ — Order  and  Disposition — Post-nupH/d  SetiUnurU  of  Fumiiwrt^ 
Costs  of  Afpeai^Bankruptcy  Act,  1869  (32  df  S3  Vict,  e,  71),  ss.  15  (subs,  6), 
91,  92. 

A  husband  and  wife,  at  a  time  when  the  wife  was  under  age,  executed  a  deed 
which  purported  to  convey  freehold  property  of  the  wife  to  a  purchaser  for  £600. 
The  deed  was  not  acknowledged  by  the  wife.  The  husband  received  the  £600l 
The  purchaser  afterwards  contracted  to  sell  the  property,  and  his  sub-purchaser 
required  the  concurrence  of  the  wife  in  the  conveyance  to  him.  The  wife,  who  was 
then  of  age,  refused  to  concur,  unless  the  husband  would  execute  a  bill  of  sale  of  his 
furniture  to  a  trustee  for  her,  to  secure  the  payment  of  £426  for  her  8eparat«  u^e. 
This  was  done  by  the  husband ;  and  she  then  executed  the  conveyance  to  the  sub- 
purchaser. The  bill  of  sale  was  regplstered.  Possession  of  the  furniture  was  given 
to  the  trustee  by  delivering  to  him  a  silver  fork  in  the  name  of  the  whole,  and  the 
Jceys  of  the  house  where  the  furniture  was.  But  the  furniture  remained,  until  the 
husband  filed  a  liquidation  petition,  in  the  house  which  was  occupied  by  hiim  and  hit 
wife,  and  it  was  used  by  them : 

ffeld,  that  the  execution  of  the  bill  of  sale  amounted  to  a  purchase  of  the  wife*9 
concurrence  in  the  conveyance ;  that  the  possession  was  consistent  with  the  terms 
of  the  deed ;  and  that  the  wife's  trustee  was  entitled  to  the  fiimiture  as  against  the 
trustee  under  the  liquidation. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
East  Stonehouse  County  Court. 
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George  Palmer  Reed  was  a  wine  merchant  at  Compton 
Giflford.  In  the  year  1869  the  business  was  carried  on  by 
him  in  partnership  with  his  father,  and  the  firm  wanted  to 
borrow  money  from  their  bankers,  but  the  bankers  declined 
to  lend  any  money  without  security.  G.  P.  Reed's  wife 
was  entitled  in  fee  to  a  freehold  house  in  Plymouth,  and  ho 
arranged  with  his  father  that  the  father  snould  purchase 
the  house  from  the  wife  for  £500,  and  that  the  title  deeds 
should  then  be  deposited  with  the  bankers  as  security  for 
a  loan  to  the  firm.  Accordingly,  on  the  3d  of  April,  1869,  a 
deed  was  executed  by  G.  P.  Reed  and  his  wife,  by  which 
they  purported  to  convey  the  house  to  the  father  for  £500. 
This  sum  was  never  i)aid  to  the  wife,  but  credit  was  given 
for  it  to  G.  P.  Reed  in  the  partnership  accounts.  When 
this  deed  was  executed,  Mrs.  Reed  was  under  the  age  of 
twenty-one,  and  when  she  went  to  acknowledge  the  deed  be- 
fore a  commissioner  he  refused  to  take  her  *acknowl-  [303 
edgment  on  the  ground  of  her  minority.  The  deed  was 
consequently  not  acknowledged,  but  it  was  treated  as  a 
good  deed,  and  was  deposited  with  the  bankers  as  security 
for  a  loan  made  by  them  to  the  firm. 
Reed's  father  died  in  1874,  and  in  1875  Reed,  wishing  to 
►ay  off  the  debt  due  to  the  bankers,  contracted  to  sell  the 
ouse.  The  purchaser  took  the  objection  to  the  title  that 
the  deed  of  April,  1869,  had  not  been  acknowledged  by  Mrs. 
Reed,  and  required  that  she  should  confirm  the  deed.  Her 
husband  thea  asked  her  to  execute  a  deed  of  confirmation, 
but  she,  on  the  advice  of  her  solicitor,  refused  to  do  so,  ex- 
cept on  the  condition  that  the  husband  would  give  her 
security  for  the  £500.  Ultimately  he  consented  to  execute 
a  bill  of  sale  of  his  furniture  to  secure  the  payment  of  £425 
to  a  trustee  for  her  benefit,  and  on  this  bill  of  sale  being 
executed,  she  executed  the  required  deed  of  confirmation. 
The  bill  of  sale  was  executed  on  the  30th  of  March,  1875. 
It  was  never  registered.  The  trustee  to  whom  the  furniture 
was  assigned  discovered  after  its  execution  that  it  did  not 
give  him  power  to  take  possession  till  a  year  after  its  date, 
and  he  required  another  deed  to  be  substituted  for  it.  This 
was  done.  The  substituted  bill  of  sale  bore  date  the  24th 
of  May,  1875.  It  was  made  between  Reed  of  the  first  part, 
his  wife  of  the  second  part,  and  George  Cox  of  the  third 

{)art.  It  contained  a  recital  that  the  wife,  being  seised  in 
ee  of  the  house  in  Plymouth,  did,  at  the  rt^quest  and  for 
the  benefit  of  her  husband,  and  during  her  minority,  sell 
and  dispose  of  the  same,  and  that  by  a  deed  dated  the  3d 
of  April,  1869,  she  assumed  to  convey  the  said  house  to 
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Joseph  Reed  and  his  heirs ;  and  a  recital  that  on  a  snb-sale 
of  the  house  by  the  trustees  of  Joseph  Reed,  the  purchaser 
required  the  execution  of  a  deed  of  confirmation  by  the 
wife,  but  that,  inasmuch  as  she  had  received  no  considera- 
tion for  the  conveyance  to  Joseph  Reed,  G.  P.  Re^,  in 
order  to  obtain  a  confirmation  of  tne  conveyance,  had  agreed 
to  make  and  execute  to  Cox,  as  trustee  for,  and  for  the  ben- 
efit of  the  wife,  a  mortgage  of  his  furniture  as  thereinafter 
mentioned  for  £426,  being  the  amount  for  which  the  house 
had  then  been  sold,  and  in  consideration  thereof  the  wife 
had  agreed  to  concur  in  the  deed  of  conveyance  to  the  sub- 
304]  purchaser ;  and  it  was  witnessed  *tnat  in  pursuance 
of  the  said  agreement  Reed  (at  the  request  of  his  wife)  as- 
signed to  Cox  all  the  household  furniture  and  effects  in  his 
dwelling-house,  to  hold  the  same,  subject  to  a  proviso  for 
making  void  the  deed,  upon  the  trusts  and  with  the  power 
thereinafter  expressed.  And  there  was  a  proviso  that,  if 
Reed  should  pay  to  Cox  the  £425,  with  interest,  on  demand, 
the  deed  should  cease  and  be  void,  and  a  further  proviso 
that,  in  case  default  should  be  made  in  payment  of  the  £425 
and  interest,  or  any  part  thereof,  on  demand,  it  should  be 
lawful  for  Cox,  at  the  request  of  Mrs.  Reed,  to  sell  and 
dispose  of  the  property ;  and  Cox  was  to  stand  possessed 
of  the  moneys  arising  from  the  sale  on  trust,  first,  to  pay 
the  expenses  of  the  sale,  and  next,  to  pay  to  and  for  Mrs. 
Reed,  and  for  her  sole  and  separate  use  and  benefit,  the 
sum  of  £425  and  interest,  or  so  much  thereof  respectively  as 
should  be  then  due,  and  as  to  the  surplus  on  trust  for  Reed. 
The  attestation  clause  stated,  that  at  the  tittfe  of  the  execu- 
tion of  the  deed  full  and  complete  possession  of  the  furni- 
ture and  effects  was  given  by  tne  delivery  of  one  silver  fork 
in  the  name  of  the  whole,  upon  the  trusts  in  the  deed  men- 
tioned. This  deed  was  duly  registered  under  the  Bills  of 
Sale  Act.  The  keys  of  the  dwelling-house  were  also  de- 
livered to  Cox  before  the  25th  of  May.  The  furniture 
remained  after  the  execution  of  the  deed  in  the  house, 
which  was  occupied  by  Reed  and  his  wife,  and  it  was  used 
by  them. 

On  the  25th  of  May,  1875,  a  sheriff's  officer  attempted  to 
levy  an  execution  on  the  furniture  under  a  writ  issued 
against  Reed,  but  Mrs.  Reed  refused  to  allow  him  to  do  so, 
telling  him  that  the  furniture  was  hers,  not  her  husband's. 
The  officer  entered  into  possession,  and  on  the  29th  of  May 
a  formal  notice  was  served  on  him  on  behalf  of  Cox.  An 
interpleader  summons  was  then  issued,  and  an  interpleader 
issue  was  directed  to  be  tried  at  the  Summ\?r  Assizes  between 
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Cox  and  the  execution  creditor ;  but  before  this  could  be 
done,  Reed,  on  the  30th  of  July,  1875,  filed  a  liquidation 
I)etition.  The  trustee  under  the  liquidation  dlaimed  the 
furniture,  and  on  the  ITtll  of  November  the  judge  of  the 
County  Court  made  an  order  that  the  trustee  was  entitled 
to  the  sum  of  £267,  the  price  of  the  furniture,  which  had 
been  sold  by  arrangement.     Cox  appealed. 

*0,  W.  Lawrance,  for  the  appellant :  The  wife's  con-  [305 
currence  in  the  conveyance  to  the  sub-purchaser  was  a  valu- 
able consideration  sufficient  to  support  the  bill  of  sale,  and 
to  prevent  its  being  avoided  either  as  a  fraudulent  prefer- 
ence under  sect.  92,  or  a  voluntary  settlement  under  sect. 
91  of  the  act.  The  only  question,  therefore,  is  whether 
there  was  a  change  in  the  possession  of  the  furniture  suffi- 
cient to  exclude  the  operation  of  the  reputed  ownership 
clause  (sect.  16,  sub-sect.  5).  If  the  settlement  had  been  an 
ante-nuptial  one,  what  took  place  would  have  been  suffi- 
cient: JaTTnan  v.  WooUoion{') ;  Simmons  v.  Edwards  (^). 
The  principle  of  these  cases  applies  equally  to  the  question 
of  possession  under  a  post-nuptial  settlement.  And  in 
Ashton  V.  BlacJcsJiaw  {*)  it  was  held  that  a  post-nuptial  set- 
tlement of  furniture  would  have  been  good  as  against  the 
creditors'  assignee  of  the  husband  if  it  had  been  registered. 
Here  the  deed  has  been  registered. 

Horton  Smithy  for  the  trustee  in  the  liquidation :  The 
original  conveyance  of  the  freehold  house  conveyed,  at  any  ■ 
rate,  the  husband's  interest  in  it  during  the  joint  lives  of 
himself  and  his  wife,  an  interest  which  he  was  competent 
to  convey  alone :  Oleaves  v.  Paine  (') ;  Robertson  v.  N(yr- 
ris  (*).  The  whole  purchase-money  was  received  by  the  hus- 
band, and  it  must  be  assumed  that  the  wife  consented  to 
his  taking  that  part  of  it  which  represented  her  interest. 
If  any  suDsequent  confirmation  by  the  wife  was  required, 
that  was  for  the  benefit  of  the  purchaser,  from  whom,  not 
from  the  husband,  the  consideration  ought  to  have  moved. 
The  bill  of  sale  ought,  therefore,  to  be  considered  as  volun- 
tary on  the  part  of  the  husband,  and  void  under  sect.  91  or 
sect.  92  of  th^  act. 

Bacon,  C.J.:  In  my  opinion  this  bill  of  sale  was  not, 
proi)erly  speaking,  a  settlement  at  all.  The  transaction  was 
a  bargain  by  the  husband  *with  the  wife  to  enable  [306 
him  to  perfect  the  title  of  the  purchaser  from  him  of  that 
estate  wliich  was  the  wife's,  and  which,  by  reason  of  the 

(>)  8  T.  R.,  618.  (*)  1  I).  J.  A  S,  87. 

(«)  16  M.  <fe  W.,  838.  C)  11  Q.  B.,  916. 

(3)  Law  Uep.,  9  Eq.,  510. 
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deed  which  purported  to  convey  it  not  having  been  ac- 
knowledged by  her,  had  never  ceased  to  be  her  estate.  He 
bought  her  concurrence  iti  and  confirmation  of  the  convey, 
ance,  and  in  exchange  for  it  he  agreed  to  transfer  his  furni- 
ture to  a  trustee  for  her.  That  was  no  fraud  upoji  his 
creditors.  The  fact  that  he  was  insolvent  at  the  time  did 
not  render  him  incompetent  to  purchase  the  confirmation  of 
his  wife,  any  more  than  it  would  have  incapacitated  him 
from  buying  a  horse  or  any  other  chattel.  The  subsequent 
possession  of  the  furniture  appears  to  have  been  consistent 
with  the  terms  of  the  deed.  The  deed  was  duly  registered 
under  the  Bills  of  Sale  Act,  and  the  wife's  trustee  is  entitled 
to  the  money  which  now  represents  the  furniture.  The  ap- 
peal must  be  allowed,  but  the  transaction  is  so  doubtful  I 
cannot  give  the  appellant  his  costs. 

Solicitors  for  appellant :  Parle  Nelson  &  Morgan. 
Solicitors  for  Trustee  :  Lanfear  &  Stewart 


See  10  Eng.  Rep.,  801  note  ;  14  Eag. 
Rep^  418  note. 

Where  the  hasband  retains  sufficient 
according  to  all  the  ordinary  vicissi- 
tudes of  business  to  pay  all  his  debts, 
it  is  ordinarily  a  question  of  fact 
whether  a  transfer  by  him  to  his  wife 
was  made  with  intent  to  defraud  his 
subsequent  creditors  or  creditors  whose 
rights  are  expected  to  shortly  super- 
vene, or  those  whose  rights  may  and 
do  supervene.  Though  indebtedness 
to  any  considerable  extent  at  the  time 
of  executing  a  voluntary  conveyance, 
is  prima  fade  evidence  that  the  deed 
is  fraudulent  as  to  creditors,  and  the 
onu9  is  thrown  upon  the  grantee  to 
prove,  in  order  to  repel  the  fraudulent 
intent,  that  the  grantor,  at  the  time, 
was  in  prosperous  circumstances,  and 
possessed  of  ample  means  to  pay  all 
his  debts.  Nor  is  a  transfer  by  hus- 
band to  wife  Tiecesmrily  fraudulent  as 
to  his  existing  creditors  :  1  Sto.  Eq., 
§§  355-^66,  874;  2  Story's  Eq.  Jur., 
^^  1374-7, 1380  ;  2  Sug.  Vend,  and  Pur. 
(8th  Am.  ed.),  443,  marg.  p.,  706  ;  Will. 
Eq.  (Potter's  ed.),  227-237 ;  2  Kent's 
Com.  (12th  ed.),  441,  note  1. 

See  cases  cited  3  Abb.  Dig.,  510^11, 
516. 

Canada,  Upper :  Equity  here  seems 
to  regard  such  transfers  with  less  favor 
than  in  the  states  :  Buckland  v.  Rose,  7 
Grant's  Chy.,  440;  King  ©.  Keating,  12 


id.,  29  ;  Mulholland  v.  Williamson,  12 
id.,  91,  modified  14  id.,  291  :  JacksoR 
9. Bowman,  14  Grant's  Chy.,  156  ;  Moors 
D.  Davis,  16  Grant,  224 ;  McEdwards 
«.  Ross,  6  Grant's  Chy.,  373;  Saunders  r. 
Stull,  18  Grant's  Chy.,  590 ;  Com.  Bank 
V.  Cooke,  9  Grant,  524. 

Oonnecticnt:  Hitchcock  t?.  Kiely, 
41  Conn.,  611. 

Bngland:  Scarf  o.  Scully,  1  Hall  & 
Twells.  426,  reviewing  the  English  au- 
thorities. 

Georgia:  Lloyd  «.  Fulton.  91  U.  S. 
Rep.,  479. 

niinois:  Wgoldridge  t).  Gage,  68 
Ills.,  157  ;  Emerson  v.  Bemis,  69  Uls., 
537;  Phillips  «.  North,  77  Ills.,  243; 
Patrick  tJ.  Patrick,  Id.  555. 

Indiana:  Spinner  v.  Weick,  50  Ind., 
213  ;  McConnell  v.  Martin,  52  Ind.,  434. 

Iowa :  Lloyd  «.  Bunce,  41  Iowa,  660 ; 

Maine:  Ferguson  e.  Spear,  65  Me., 
277. 

Maryland:  Ellinger  v.  Crowl,  17 
Md.,  361  ;  Myers  ©.  King,  42  Md..  66 ; 
Drury  «.  Briscoe,  Id.,  154. 

Michigan:  Doak  «.  Kunyan,  2& 
Mich.,  75. 

Mississippi :  Edmonson  v.  Mfiacham, 
50  Miss.,  34. 

Missouri:  Payne  «.  Stanton,  59  Mo., 
158  ;  Stivers  «.  Home,  62  Mo.,  473. 

New  Jersey :  Ruhl  o.  Martin,  26  K. 
J.  Ell. .  60  ;  Woodruff  v.  Bitter,  26  N.  J. 
Eq.,   80. 
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N«w  York '}  Holden  «.  Bamham,  68 
N.  Y.,  74 ;  Dygert «.  RemerBchneider, 
82  N.  Y.,  629 ;  Sedgwick  v.  Place,  12 
Blatdif.,  168  ;  Beecher  «.  Qark,  12 
Blatchf.,  256 ;  Diinlap  «.  Hawkins,  59 
N.  Y.,  842  ;  Young  v,  Herrmans,  8 
Weekl:  Dig.,  204,  Coart  Appeals; 
Baker  v.  QUman,  52  Barb.,  26  ;  Fellows 
V.  Emperor,  18  Barb.,  92 ;  Bamum  v. 
Farthing,  40  How  Prac.,  25  ;  Newman 
V,  Coidell,  48  Barb.,  449. 

Ohio:  Oliver  «.  Moore,  26  Ohio  St., 
298. 

Oregon :  Bonser  v.  Miller,  5  Oregon, 
110  ;  Elfelt  V.  Hinch,  5  Oregon,  255. 

Tennessee:  Perkins  v.  Perkins,  1 
Tenn.  Chy.,  587. 

United  SUtes :  Smith  v.  Vodges,  92 
U.  S.  R.,  188  ;  Jackson  v.  Jackson,  91 
D.  S.  R.,  122;  Lloyd  v.  Fulton,  91 
U.  8.  Rep.,  479;  Offert  v.  King,  1 
Wash.  Law  Rep.,  190,  8.  C,  1  Mac- 
Arthur,  812. 

Wisconsin :  Hoxie  v.  Price,  81  Wise., 
82. 

A  creditor  who  is  a  party  to  a  settle- 
ment of  property  by  the  husband  upon 
the  wife  may  be  estopped  from  im- 
peaching its  invalidity  :  2  Sug.  Vend, 
and  Pur.  (8th  Am.  ed.),  448  note,  706 
niarg.  p. ;  Olliver  v.  King,  8  De  Gex, 
Macnaghten  &  Gordon,  110 ;  Pell  v. 
TredweU,  5  Wend.,  661 ;  Baker  «.  QU- 
man, 52  Barb.,  26. 

A  transfer  by  husband  to  wife  is  to 
be  judged  by  the  circumstances  as  they 
exist  at  the  time  the  same  is  made  : 
May  on  Fraud.  Transf.  267,  Ist  Eng. 
edition. 

Where  the  husband  has  behaved  in 
such  a  way  towards  his  wife  as  to  en- 
title her  to  claim  a  separation  and  ali- 
mony, he  may,  if  done  in  good  faith, 
in  order  to  avoid  the  consequences  of  a 
suit,  arrange  the  terms  of  a  separation 
between  himself  and  wife,  and  make 
provision  for  her  maintenance  and  that 
of  their  children.  Such  an  instrument 
cannot  be  set  aside  by  the  husband's 
creditors  on  the  ground  that  it  is  volun- 
tary and  not  founded  on  a  valuable 
consideration :  Hunt  on  Fraudulent 
Con  v.,  74  (citing  Hobbs  v.  Hull,  1  Cox, 
445 ;  Munn  v,  Arlsmore,  8  T.  R.,  521 ; 
Fitzer  «.  Fitzer,  2  Atk.,  511 ;  Wilson 
V.  Wilson,  14  Sim.,  405,  1  H.  L.  Cas., 
538,  5  id.,  40  ;  Van  Sittart  v.  Van  8it- 
tart,  4  K.  &  J.,  63  ;  2  De  Oox  &  Jones, 
249  ;  Joddrell  v.  Joddrell,  9  Beav.,  4o  ; 


Elworthy  «.  Bird,  Sim.  &  Stu.,  872); 
1  Bish.  Husb.  and  Wife,  §g  785,  742, 
758-5,  756,  758,  760;  Bump.  Fraud  • 
Conv.  (1st  ed.),  813-4  ;  Bispham's  Eq., 
§§  114^115, 247  ;  Kerr  on  Fraud  Conv., 
Tlst  Am.  ed.),  20(^205 ;  Fry's  Specif. 
Pepf.,  507-8,  §§966-970;  May's  Fraud. 
Trans.  (1st  Eng.  ed.),  268-294.  591 ;  1 
Pars.  Cent.  (6th  ed.),  860  ;  Shelf.  Mar. 
and  Div.,  617-625,  marg.  p.,  particularly 
p.  628. 

California:  Wells  v.  Stout,  9  Cal., 
479,  498. 

Canada,  Upper :  Mason  v.  Scott,  20 
Grant's  Chy.,  Si  ;  Adams  v.  Loomis,  22 
id.,  99. 

Georgia:  See  Baggs  v,  Baggs,  54 
Geo.,  95. 

Main*:  Burnett  v.  Paine,  62  Maine, 
122. 

Michigan:  Johnson  «.  Whittemoce, 
27  Mich.,  468. 

New  York:  Youmans  v.  Boom- 
hower,  8  Thomp.  &  Cooke,  21 ;  Wal- 
lace 0.  Bassett,  41  Barb.,  92  ;  Shelve «. 
Kaiser,  52  Barb.,  109  ;  McCartney  «. 
Welch,  44  Barb.,  271  ;  Woodworth  v. 
Sweet,  Id.  268  ;  Tisdale  «.  Jones,  88 
Barb.,  528  ;  Hunt  v.  Johnson,  44  N.  Y., 
27  ;  Brace  0.  Gould,  1  Thomp.  &  Cooke, 
226;  Shepard  v.  Shepard,  7  Johns. 
Chy.,  57  ;  Simmons  «.  McElwain,  26 
Barb.,  419;  Peck  «.  Brown,  2  Rob., 
119, 181. 

See  Griffin  v.  Banks,  87  N.  Y.,  621. 

Pennsylvania:  Hutton  v.  Duey,  8 
Penn.  St.  Rep. ,  100 ;  Hitner's  Appeal, 
54  Penn.  St.  R,  110. 

United  States :  Kehr  v.  Smith,  20 
Wall.,  81.  Thoufi^h  clearly  not  good 
if  largely  out  of  proportion  to  the 
debtor's  property  and  his  debts  :  Kehr 
«.  Smith,  20  Wall.,  81. 

A  deed  by  which  a  husband  on  arti- 
cles of  separation  between  him  and  his 
wife,  binds  himself  to  pay,  in  trust  fur 
her,  a  certain  amount  of  money  (cap- 
ital), and  interest  on  it  till  paid,  be- 
comes a  voluntary  settlement  if,  before 
payment  is  made,  the  parties  are  recon- 
ciled, make  null  all  the  covenants  of 
the  articles  of  separation,  and  cohabit 
again  with  an  agret^nient  that  the  set- 
tlement shall  stand  as  agreed  on,  ex- 
cept that  the  husband  shall  not  pay 
interest  while  he  and  his  wife  live  to- 
gether. 

A  voluntary  settloment  of  |;7,01K) 
cannot  be  Hustuinctl  ngainst  creditors 
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when  the  person  owes  $9,306,  and  has 
of  all  sorts  of  property,  the  same  being 
net  cash,  not  more  than  $16,182  :  KeL? 
«.  Smith,  20  Wall.,  31. 

See  also  WeUs  v.  Stout,  0  Cal.,  479. 

A  conveyance  from  husband  to  wife, 
in  consideration  of  love  and  affection, 
will  not  be  set  aside  after  the  divorce 
of  the  parties,  on  the  ground  that  the 
wife  had  a  husband  living  at  the  time 
of  her  marriage  to  the  grantor  if  he 
had  knowledge  of  that  fact  at  the  time 
of  its  execution :  Chew  v.  Chew,  88 
Iowa,  405. 

The  relinquishment  of  dower  by  a 
wife  for  the  benefit  of  her  husband  is  a 
sufficient  consideration  for  a  subsequent 
settlement  upon  Jier  by  him  ;  and  such 
settlement  is  not  fraudulent  as  to  cred- 
itors of  the  husband  if  the  relinquish- 
ment was  obtained  upon  a  bana  fide 
express  agreement  with  her  that  the 
settlement  should  be  made,  and  the 
property  settled  upon  her  as  a  fair  equi- 
valent for  the  dower  released.  If  the 
value  of  the  property  exceeds  the  value 
of  the  dower  relinquislied  by  the  wife, 
the  deed  will  be  vacated  as  to  the  excess 
and  supported  as  to  the  residue  :  Bur- 
well  «.  Lumsden,  24Gratt.  (Va.),  443 ; 
Nalle  «.  Lively,  15  Florida,  130  ;  Foster 
«.  Foster,  5  Hun,  557 ;  Youmans  «. 
Boomhower,  3  Thomp.  &  Cooke,  21  ; 


Garlock  «.  Strong,  3  Paige,  440  ;  ^mar 
«.  Canaday,  53  N.  Y.,  298 ;  Forrest  c. 
Laycock,  18  Grant's  (U.  C.)  Chy.,  611 ; 
Beal  V.  Storm,  26  N.  J.  Eq.,  372,  375-6 ; 
Bartlett  «.  Van  Zandt,  4  Sandf.  Chy., 
396  ;  Searing  «.  Searing,  9  Paige,  440  ; 
Williams  v.  Williams,  3  West.  Law 
Month.,  157  ;  Sykes  «.  Chad  wick,  18 
Wall.,  141 ;  Johnston  t>.  Gill,  27  Gr«t., 
587. 

Otherwise,  if  done  with  intent  to  de- 
fraud creditors  :  Black  v.  Fountain,  23 
Grant's  (U.  C.)  Chy.,  174. 

Suit  was  brought  on  the  following 
note  :  "  For  value  received,  one  day 
after  I  at  any  time  become  intoxicated 
or  drunk,  or  mistreat  or  abuse  Minnie 
Myers,  I  promise  to  pay  to  L.  M.  Phil- 
lips the  sum  of  $600  for  the  use  of 
Minnie  Myers,  with  ten  per  cent,  inter- 
est from  maturity  until  paid."    Held  : 

1.  That  where  a  husband  and  wife  do 
not  live  together  on  good  terms,  and 
separate,  the  agreement  on  the  part 
of  tli6  wife  to  return  is  a  sufficient 
consideration    to    support    the    note. 

2.  That  the  note  would  be  valid  even 
without  an  agreement  on  the  part  of 
the  wife :  Phulips  «.  Myers,  1  Month. 
Jur.,  110,  Sup.  Court,  Ills.;  Nicholls  c. 
Dan  vers,  2  Vem.,  671 ;  and  see  Mr. 
Raithbys  note. 


[Law  Reports,  1  Chancery  Division,  807.] 
C.A.,  Aug.  3;  Nov.  3,  6,  26, 1876. 

307]        *I^  ^^  European  Assurance  Society. 

HORTS  CASE. 
GRAIN'S  CASE. 

Jfuurance  Company — Dissolution — TVansfer  of  Liabilities — Unincorporated  Company 
— Power  to  make  Calls —  Winding-up  Acts, 

By  the  deed  of  settlement  of  the  A.  insurance  company  it  was  provided  that  th^ 
fiinds  and  property  of  the  company  should  alone  be  answerable  for  claims  on  the 
company ;  provision  was  also  made  for  cnablins;  the  proprietors  to  dissolve  Uio 
company,  /md  tlier«upon  the  directors  were  to  obtain  from  some  other  company  an 
undertaking  to  pay  tlie  claims  on  the  A.  compjuiy,  and  were  to  transfer  to  that  other 
company  a  sufficient  amount  of  the  assets  of  the  A.  company.  The  A.  company  w»s 
accordingly  dissolved,  and  a  portion  of  its  funds  was  transferred  to  the  B.  com(>any. 
which  covenanted  to  satisfy  the  liabilities  of  the  A.  company.  Full  notice  of  this 
transaction  was  sent  to  the  policy-holders  of  tlie  A.  company ;  and  in  the  policies  of 
that  company  it  had  been  declared  that  the  funds  and  profwrty  of  the  eoroiiany 
should  alone  he  liable  to  make  good  the  claims  under  the  policy,  and  the  devil  of 
settlement  was  also  referred  to.  lioth  companies  were  wound  up,  and  came  under 
the  European  As.sui  auce  Society  Arbitration  Act^j : 
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Hdd^  that  the  A.  company  had,  without  the  consent  of  the  policy-holders,  a  right 
to  dissolve  itself  and  trans/er  its  liabilities  to  the  B.  company ;  and  that  a  policy- 
holder could  claim  only  against  the  B.  company. 

Per  Hellish,  L.J.:  On  such  a  policy  the  nolder  could  not  have  sued  the  share- 
holders separately ;  nor,  after  the  company  was  dissolved,  would  there  have  been  any 
means  of  compelling  the  shareholders  to  pay  calls  on  their  shares,  the  company 
being  unincorporated,  and  having  been  formed  before  the  passing  of  the  Joint  Stock 
Companies  Acts  and  the  Winding-up  Acts ;  nor  had  the  passing  of  those  acts  affected 
the  rights  and  liabilities  of  the  parties. 

The  Royal  Naval,  Military,  and  East  India  Company 
Life  Assurance  Society  was  f onned  under  a  deed  of  settle- 
ment dated  the  1st  of  January,  1839.  The  company  was 
not  a  corporation,  and  the  deed  was  in  the  then  usual  form 
of  mutual  covenants  between  the  shareholders  and  certain 
trustees,  as  stated  in  the  judgment  of  the  Lord  Justice  Hel- 
lish. The  132d  clause  of  the  deed  provided  for  the  insertion 
in  every  policy  and  contract  of  a  clause  that  no  director  or 
proprietor  of  the  company  should  be  liable  to  any  claim 
thereunder,  beyond  the  amount  of  the  unpaid  part  of  his 
or  her  share  in  the  subscribed  capital,  in  the  company.  The 
131st  clause  provided  that  the  lunds  and  property  of  the 
company  for  the  time  *being  unapplied  and  undis-  [308 
posed  01  should  alone  be  answerable  for  the  claims  of  per- 
sons assuring  with  the  company,  and  of  other  creditors  of 
the  company ;  that  the  directors  signing  policies  should  be 
personally  liable  for  the  application  of  the  funds  and  prop- 
erty of  the  company  in  discharge  of  the  money  secured  by 
the  policies,  and  not  otherwise  ;  and  that  directors  and  pro- 
prietors should  not  be  personally  liable  beyond  the  amount 
of  the  unpaid  part  of  their  respective  shares.  The  172d 
clause  provided  that  it  should  be  lawful  for  an  extraordinary 
court  of  directors  to  recommend  a  dissolution  of  the  com- 
pany, whereupon  extraordinary  courts  of  the  company 
should  be  called,  and  if  a  resolution  for  dissolving  should 
be  entered  into  at  one  extraordinary  court  and  confirmed  at 
a  second,  then  the  company  should  be  dissolved,  and  the 
business  concluded.  Trie  173d  clause  was,  "That  imme- 
diately upon  the  dissolution  of  the  company,  the  court  of 
directors  shall,  out  of  the  funds  or  property  of  the  com- 
pany, pay  and  satisfy  all  immediate  claims  and  demands  on 
the  company  arising  fit)m  assurances,  annuities,  or  otiier 
contracts  or  engagements,  and  shall  (but  subject  and  with- 
out prejudice  to  the  provision  hereinafter  contained),  obtain 
from  the  directors  or  managers  of  some  other  assurance 
company  or  society  an  undertaking  to  pay  and  satisfy  all 
or  any  such  as  the  court  of  directors  may  think  proper  of 
the  remainder  of  the  claims  and  demands  on  the  company 
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arising  from  assurances,  aimnities,  or  other  contracts  or 
engagements,  when  and  as  the  times  for  the  payment  and 
satisfaction  of  the  same  shall  respectively  arrive,  and  shall 
cause  to  be  transferred  to  some  of  the  trustees  of  such  other 
assurance  company  or  societv  so  much  of  the  funds  or 
property  of  the  company  as  shall  be  agreed  upon  between 
the  contracting  parties  as  sufficient,  with  the  premiums  that 
may  become  payable  in  respect  of  all  or  any  of  the  existing 
policies,  to  enable  the  company  or  society  from  whose 
directors  or  managers  the  undertaking  shall  have  been  ob- 
tained to  comply  therewith,  and  shall  make  such  arrange-  - 
ments  with  the  said  directors  or  managers  in  re^rd  to  tne 
said  undertaking  as  the  court  of  directors  shall  in  their  dis- 
cretion think  fit,  and  shall  cause  to  be  done  and  executed 
all  such  acts,  deeds,  and  things  as,  in  the  opinion  of  the 
court  of  directors,  shall  be  necessary  or  advisable  for  carrying 
309]  the  said  arrangement  into  effect.  Provided,  *never- 
theless,  that  the  court  of  directors  shall  be  at  liberty  to 
continue  for  such  period  as  they  may  think  fit  the  business 
of  the  company  so  far  as  regards  all  or  any  of  the  remain- 
der of  the  claims  and  demands  on  the  company  arising  from 
assurances,  annuities,  or  other  contracts,  and  the  receipt  of 
premiums,  and  the  benefits  of  any  contract  with  the  com- 
pany ....  And  if  any  funds  or  property  of  the  company 
shaft  remain  after  answering  the  several  purposes  aforesaid, 
the  court  of  directors  shall  cause  the  same,  or  so  much 
thereof  as  shall  not  consist  of  money,  to  be  sold,  got  in,  or 
otherwise  converted  into  money,  and  shall  cause  the  moneys 
arising  from  the  said  remaining  funds  or  property,  or  of 
which  the  same  shall  consist,  to  oe  paid  and^  distributed  at 
such  time  or  times  as  they  shall  thmk  fit  to  and  amongst 
the  proprietors  and  other  holders  of  shares  in  the  capital  of 
the  company,  according  to  their  respective  rights  and  inter- 
ests therein ;  and,  notwithstanding  the  dissolution  of  the 
company,  these  presents  and  the  provisions  herein  con- 
tained, and  all  powers,  privileges,  rights,  and  duties  of  the 
proprietors  and  other  holders  of  shares,  including  the  pow- 
ers to  call  and  hold  extraordinary  general  courts,  and  the 
powers  to  call  for  and  enforce  tUe  payment  of  further 
instalments  on  shares,  shall,  until  all  claims  and  demands 
shall  have  been  respectively  satisfied  "and  provided  for  as 
aforesaid,  and  until  a  final  division  shall  have  been  made  of 
the  residue,  if  any,  of  such  moneys  as  aforesaid,  remain 
and  continue  in  full  force,  so  far  as  the  same  may  be  necvs- 
sary  for  winding  up  the  concerns  of  tlie  company,  and  for 
enabling  the  court  of  directors  to  dispose  of  the  funds  and 
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property  of  the  company,  and  to  satisfy  and  provide  for 
fiucn  claims  and  demands,  and  to  make  such  payments  and 
disbursements  as  aforesaid." 

On  the  11th  of  December,  1865,  Mr.  Hort  effected  with  the 
Royal  Naval  Society  an  assurance  on  his  own  life  for  £200. 
The  i)olicy  stipulated  that,  on  payment  of  the  premiums  as 
therein  mentioned,  "the  capital,  stock,  and  funds  of  the 
society  shall,  according  and  subject  to  the  provisions  of  the 
deed  of  settlement  of  the  said  society,  be  liable  to  pay  to 
the  executors,  administrators,  or  assigns  of  the  said  assured, 
within  three  calendar  months  after  proof  satisfactory  to  the 
directors  of  the  said  society  shall  have  been  given  of  the 
death  of  the  assured,  the  sum  of  *£200."  This  was  [310 
subject  to  a  proviso  *'that  the  subscribed  capital  and  other 
the  stocks,  funds,  securities,  and  properties  of  the  society 
which  at  the  time  of  any  demand  made  in  respect  of  this 
policy  may  remain  unapplied  and  undisposed  of  in  pur- 
suance of  the  trusts,  powers,  and  authorities  contained  in 
the  deed  of  settlement  of  the  said  society,  shall  alone  be 
liable  to  make  good  the  claims  and  demands  upon  the 
society  in  re8i)ect  of  this  policy,  and  that  the  directors  sign- 
ing this  policy  shall  not  be  responsible  to  any  greater  extent 
than  the  funds  and  property  of  the  society  in  their  hands 
or  power  at  the  time  of  the  claim  being  made  shall  be  com- 
petent to  discharge,  and  that  no  proprietor  shall  in  any 
event  whatever  be  liable  beyond  the  amount  of  the  unpaid 
proportion  of  his  share  or  shares  in  the-  said  subscribed 
capital." 

On  the  5th  of  February,  1857,  Mr.  Hort  effected  another 
assurance  with  the  society  for  £300,  the  policy  being  in  sim- 
ilar terms. 

In  August,  1866,  negotiations  were  carried  on  for  the 
transfer  of  the  business  of  the  Royal  Naval  Society  to  the 
Euroj)ean  Assurance  Society,  and  extraordinary  courts  of 
proprietors  of  the  Royal  Naval  Society  were  duly  held,  at 
which  resolutions  were  duly  passed  approving  of  the  trans- 
fer. In  the  meantime,  on  the  18th  of  August,  1866,  a  cir- 
cular was  sent  by  the  chairman  of  the  Royal  Naval  Society 
and  was  received  bv  Mr.  Hort.  It  stated  that  the  chairman 
and  his  colleagues  had  been  anxiously  considering  whether 
the  interests  of  the  assured  and  of  the  proprietors  would 
not  be  maintained  and  promoted  by  the  union  of  the  busi- 
ness with  that  of  some  larger  company,  and  that  thev  had 
arrived  at  the  conclusion  that  such  would  undoubtedly  be 
the  case.  That  the  business  of  the  society  was  restricted, 
but  was  and  ever  had  been  in  a  sound  and  healthy  state,  and 
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would  be  a  valuable  accession  to  any  office  of  greater 
means.  It  then  proceeded  thus:  "Under  this  beuef  we 
have  entertained  overtures  from  a  company  of  very  laree 
business  and  undoubted  security  who  are  willing  to  take 
over  the  society's  business  and  responsibilities  under  an  ar- 
rangement which,  after  adequately  securing,  as  the  primary 
consideration,  the  society's  policy-holders,  will  give  the 
shareholders  a  return  of  their  onginal  paid-up  capital  in 
311]  cash,  or  at  their  *option,  in  shares  of  that  company, 
and  in  the  latter  case  with  a  considerable  bonus.  The  con- 
stitution of  all  modem  companies  provides  for  these 
advantageous  unions  or  amalgamations,  and  this  proposed 
arrangement  virtually  amounts  to  union  or  amalgamation 
with  the  company  referred  to.  The  society's  deed  of  settle- 
ment, though  not  expressly  providing  for  union  or  amal- 
gamation, does  in  effect  render  it  practicable  by  a  dissolution 
of  the  society ;  and  after  due  deliberation  we  have  deemed 
it  our  duty  to  call  an  extraordinary  general  meeting  of  the 
shareholders  to  take  the  subject  into  consideration,  as  indi- 
cated in  the  annexed  notice,  and  we  trust  the  movement 
mav  receive  your  cordial  approval  and  co-operation." 

The  arrangement  between  the  companies  having  been  ap- 
proved of  at  the  courts  of  proprietors,  in  order  to  carry  it 
into  effect  two  indentures  were  made  and  executed.  By 
one  indenture,  dated  the  17th  of  September,  1866,  and 
made  between  the  two  companies,  after  reciting  the  due 
holding  of  the  meetings  and  the  passing  of  the  resolutions 
for  dissolving  the  Royal  Naval  Society,  and  that  the  pre- 
sumed value  of  the  assets  of  the  Royal  Naval  Society  was 
agreed  to  be  taken  at  JB98,060,  of  which  £83,951  should  be 
taken  as  the  proportion  which,  with  the  premium  to  become 
payable,  would  enable  the  European  Society  to  pay  and 
satisfy  th^  liabilities  and  engagements  of  the  Royal  rfaval 
Society,  and  reciting  an  agreement  that  such  proportion  of 
the  property  and  assets  should  be  transferred  to  the  Euro- 
pean Society,  it  was  witnessed  that  the  European  Society 
and  its  directors  covenanted  with  the  trustees  of  the  Royal 
Naval  Society,  that  the  European  Society,  and  the  property 
and  assets  of  the  same  company,  including  the  assets  and 
property  of  the  Royal  Naval  Society  made  over  as  afore- 
said as  part  thereof,  should  undertake  and  be  bound  by  and 
pay  ana  satisfy  all  the  liabilities  on  life  or  annuity  policies 
granted  by  the  Royal  Naval  Society  and  on  foot  on  the  6th  of 
August,  1866,  and  all  other  debts,  liabilities,  claims  and  de- 
mands whatsoever,  whether  present  or  future,  of,  upon,  or 
against  the  Royal  Naval  Society.     And  also  that  the  Euro- 


Vol.  I.]  CHANCERY  DIVISION.  767 

C.A.  Hort'8  Case.  ISIh 

pean  Society  would,  out  of  the  property  and  assets  of  the 
European  Society,  inclusively  of  the  assets  of  the  Royal 
Naval  *Society  to  be  made  over  to  them,  save  harm-  [312 
less  and  indemnify,  and  keep  indemnified,  the  trustees, 
directors  and  proprietors  of  the  Royal  Naval  Society,  and 
everj  of  them  and  their  respective  heirs,  executors  and  ad- 
ministrators, and  their  respective  estates  and  eflfects,  from 
and  against  all  the  said  liabilities  on  life  or  annuity  poli- 
cies, and  other  debts,  liabilities,  claims  or  demands  lastly 
thereinbefore  mentioned. 

On  the  18th  of  September,  1866,  Mr.  Hort  received  a 
second  circular,  signed  by  the  chairman  of  the  Royal  Naval 
Society,  with  a  letter  annexed,  signed  by  the  manager  of 
the  European  Society,  both  addressed  to  tne  policy-holders 
in  the  Royal  Naval  Society. 

The  material  parts  of  the  circular  were  as  follows  :  "  Ad- 
verting to  the  circular  I  addressed  to  you  on  the  18th  of 
August  last,  I  have  now  the  satisfaction  to  inform  you  that 
the  two  extraordinary  general  courts  of  the  proprietors  re- 
quired by  the  society's  deed  of  settlement  for  the  purpose, 
unanimously  decided  upon  a  dissolution  of  the  society, 
and  that  its  dissolution  takes  place  as  from  the  14th  instant. 
The  first  duty  of  the  directors  was  to  make,  in  accordance 
with  the  deed  of  settlement,  an  arrangement  with  another 
company  for  undertaking  the  obligation  of  your  policies 
and  securing  the  interests  of  the  assured,  and  they  have  ac- 
cordingly made  such  an  arrangement  with  the  European 
Assurance  Society,  who  will  in  future  be  the  substitute  of 
the  Royal  Naval,  Military  and  East  India  Company  Life 
Assurance  Society. 

"The  terms  and  conditions  of  your  policies  remain,  of 
course,  unaltered  by  the  arrangement,  and  although  each 
policy-holder  is  fully  guaranteed  for  all  claims  under  the 
present  policies  by  the  covenants  of  ^the  European  Society, 
in  the  deeds  between  the  two  companies  carrying  out  the 
arrangement,  any  of  the  assured  desiring  it  may  for  greater 
security  either  have  an  indorsement  to  that  eflfect  made  on 
their  policies,  or  may  have  a  policy  guaranteeing  the  exist- 
ing policy,  or  a  new  policy  of  the  European  Society. 

"All  communications  should  now  be  addressed,  and  all 
premiums  paid,  to  the  European  Assurance  Society,  at  the 
office,  17  Waterloo  Place,  Pall  Mall,  where  the  Royal 
Naval,  Military  and  East  India  Department  will  be  con- 
ducted. 

*"  Should  you,  however,  have  been  accustomed  to  [313  ■ 
pay  your  renewal  premium  through  an  agent,  you  will  still 
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be  able  to  do  so,  as  arrangements  will  be  nmde  by  the  Euro- 
pean Society  to  continue  the  agents  of  the  Royal  Naval 
and  Military  Society." 

The  letter  from  the  manager  of  the  European  Society  was 
to  a  similar  effect. 

Mr.  Hort  sent  in  his  policies  to  the  office  of  the  European 
Society,  and  thev  were  returned  to  him  with  indorsements 
in  the  following  form,  sealed  with  the  seal  of  the  European 
Society,  and  signed  by  three  of  its  directors,  on  the  11th  of 
April,  1867 : 

"Memorandum.  It  is  hereby  declared  that,  subject  to 
the  proviso  hereunder  stated,  the  funds  and  property  of  the 
European  Assurance  Society  of  London,  as  provided  for  in 
the  aeed  of  settlement  of  tne  said  society,  shall  be  liable 
for  the  payment  of  the  sum  of  £200  (without  profits)  as- 
sured by  the  within  policy  with  the  Royal  Naval,  Military 
and  East  India  Life  Assurance  Society  of  London  to  the 
person  or  persons  legally  entitled  to  receive  the  same.  Pro- 
vided always  that  the  future  premiums  pajable  in  resjyect 
of  the  said  policy  be  duly  paid  to  the  •  said  European  As- 
surance Society  at  the  time  and  in  the  manner  set  forth  in 
the  said  policy. 

"Printed  receipts  of  renewal  premiums  issued  from  the 
chief  office  will  alone  be  admitted  as  valid." 

The  European  Society,  immediately  after  the  transfer  of 
the  business  of  the  Royal  Naval  Society,  removed  their 
business  to  the  offices  of  the  Royal  Naval  Society.  Mr. 
Hort  continued  to  pay  his  premiums  at  the  office,  and  the 
receipts  were  given  by  the  European  Society,  having  on 
them  the  words  "  Royal  Naval  Society  Depajrtment." 

On  the  12th  of  January,  1872,  an  order  was  made  for 
winding  up  the  European  Societjr ;  and  on  the  1st  of  March, 
1872,  an  order  was  made  for  winding  up  the  Royal  Naval 
Society. 

The  affairs  of  both  the  companies  came  within  the  Euro- 
pean Assurance  Society  Arbitration  Act,  1872  (36  &  36  Vict, 
c.  cxlv.),  and  Mr.  Hort  made  a  claim  in  respect  of  his  poli- 
cies against  the  Royal  Naval  Society.  His  case  came  be- 
fore Lord  Westbury  as  arbitrator  under  the  act.  Lord 
314]  Westbury  held  that  Mr.  Hort  had  *not  accepted  the 
liability  of  the  European  Society  instead  of  that  of  the 
Royal  Naval  Society,  and  made  an  order  that  Mr.  Hort 
was  entitled  to  prove  on  both  his  policies  against  the  Royal 
Naval  Society  without  prejudice  to  any  claim  against  the 
European  Society. 

The  official  liquidator  of   the  Royal  Naval  Society  ap- 
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pealed,  and  the  case  then  came  before  Mr.  ReiUy,  the  arbi- 
trator appointed  under  the  European  Assurance  Society  Act, 
1875  (38  &  39  Vict.  c.  clvii.),  who,  under  the  pojyersof  that 
act,  stated  a  special  case  for  the  opinion  of  the  Court  of 
Appeal  in  Chancery. 

Tjie  case  came  on  for  hearing  on  the  8d  of  August,  1875. 

Higgins^  Q.C.,  and  Romero  tor  the  official  Uquidatoir : 
The  arrangement  between  the  two  companies  was  within 
their  powers,  and  the  policy-holder  might  have  remained 
with  tne  Roval  Naval  Society,  but  he  has  accepted  the  con- 
ditions and  has  had  his  policy  indorsed,  so  that  he  cannot 
now  turn  round  and  claim  against  the  Royal  Naval  Society : 
OriffitKs  Gase{^\  Spencers  Oasef^),  He  might  have  ob- 
jected, but  he  did  not :  Ex  parte  Blood  (").  The  Royal 
Naval  had  power  to  transfer  their  liabilities,  and  they  did 
so.  Mr.  Hort,  no  doubt,  had  a  charge  on  the  assets,  but  he 
could  not  compel  the  Royal  Naval  Society  to  go  on  until 
the  sum  secured  became  due :  In  re  Tiraes  Assurance  and 
OuararUee  Company  (*).  The  proof  ought  to  be  allowed 
against  the  European  Society  only. 

Ince^  Q.C.,  and  MiUar^Hor  Mr.  Hort:  Our  policy  is  a 
clear  contract  with  the  Royal  Naval  Society,  which  gives  us 
a  perfect  prima  facie  case.  •  The  deed  of  settlement  contem- 
plates not  that  the  policy-holders  shall  be  turned  over  to 
the  new  company,  but  that  the  trustees  of  the  old  com- 
pany will  on  its  dissolution  obtain  a  guarantee  which  shall 
shield  the  proprietors  of  the  old  company,  but  the  liability 
of  the  proprietors  to  the  policy-holaers  remains  as  it  was. 
The  circulars  state  that  the  policy-holders  will  have  a  fur- 
ther security,  and  they  could  not  have  suspected  that  they 
were,  instead  of  getting  any  further,  *to  lose  all  their  [315 
rights:  In  re  Manchester  and  London  Life  Assurance 
and  Loan  Association  ('). 

The  company  must  state  clearly  what  they  intend,  or  else 
the  policy -nolder  is  not  bound  :  In  re  Family  Bndoioment 
Society  (*).  The  adoption  of  a  new  firm  by  a  creditor  does 
not  absolve  the  old  firm,  and  both  may  remain  liaJble: 
Denaynes  v.  Nolle  (') ;  David  v.  Ellice  (*)• 

By  the  deed  of  settlement  the  Royal  Naval  Society  might 
continue  to  exist,  and  the  policy-holders  might  reasonably 
suppose  that  it  would  do  so. 

MigginSy  in  reply. 

(')  Law  Rep.,  6  Ch.,  874.  (*)  Law  Rep.,  6  Ch.,  640 

(*)  Ibid.,  862.  (•)  Ibid.,  118. 

{»)  Law  Rep..  9  Eq.,  816.  (')  1  Mer.,  629. 

(*)  Law  Rep.,  6  Ch.,  881.  («)  6  B.  «k  C:,  196. 

15  Eng.  Rep.  97 
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Their  Lordships  then  reserved  judgment  until  they  had 
heard  other  cases  of  a  similar  nature  which  were  to  come 
before  them. 

Grain's  Case. 

Colonel  Grain  had,  in  1861,  effected  a  policy  of  insurance 
on  his  own  life  with  the  Royal  Naval  Society,  and  the  cir- 
cumstances of  his  case  were  similar  to  those  of  Mr.  Hort's 
case,  except  that  Colonel  Grain  had  not  sent  his  policy  to 
be  indorsed.  There  was,  however,  a  memorandum,  indorsed 
and  signed  by  the  manager  of  the  European  Society,  that 
on  payment  of  an  additional  premium  Colonel  Grain  might 
go  to  Jamaica  without  vitiating  his  policy. 

The  claim  of  Colonel  Grain  came  before  Lord  Romilly, 
who  decided  that  Colonel  Grain  had  not  accepted  the  liabil- 
ity of  the  European  Society,  and  could  claim  against  the 
Royal  Naval  Society. 

The  official  liquidator  appealed,  and  the  appeal  came  be- 
fore Mr.  ReiUy,  who  stated  a  case  for  the  opinion  of  the 
Court  of  Appeal  in  Chancery.  jThe  case  came  on  for  argu- 
ment on  the  3d  of  November,  and  again  on  the  5th  and  25th 
of  November. 

Higgins^  Q.C.,  and  Romer^  -for  the  official  liquidator: 
The  deed  of  settlement  is  incorporated  in  the  policy,  and 
the  policy-holder  is  bound  by  its  terms.  The  company  must 
3 Id]  ^nd  at  *some  time,  and  the  mode  provided  hj  the  deed 
has  been  strictly  followed.  The  proprietors  are  liable  only 
until  dissolution.  Colonel  Grain  cannot  say  that  he  paid 
the  premiums  to  the  European  Society  as  agents  for  the 
Royal  Naval  Society,  for  the  circulars  show  it  was  not  so, 
ana  at  all  events  the  indorsed  memorandum  is  conclusive  on 
that  point.  The  extra  premium  was  paid  to  the  Europeun 
Society.  He  had  full  notice  of  the  transfer  and  knew  what 
was  done. 

JdcJcsoriy  Q.C.,  and  Millar^  for  Colonel  Grain':  The  dis- 
solution of  the  company  was  like  that  of  a  private  partner- 
ship, and  cannot  release  the  company.  In  re  Waterloo 
lAfe  Assurance  Company  C)  has  not  been  approved  of. 
We  do  not  claim  against  the  proprietors  but  against  the 
company,  and  the  liquidator  must  make  calls  or  get  the 
money  as  he  thinks  fit.  The  deed  of  settlement  never 
contemplated  insolvency,  and  the  case  has  not  been  pro- 
vided for. 

No  doubt  where  there  is  a  provision  of  this  kind  a  policy- 
holder cannot,  as  in  Kearns  v.  Leafi^\  obtain  an  injunction 

(')  33  Beav.,  542.  (•)!&<&  M.,  681. 
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to  restrain  the  company  from  parting  with  the  assets,  but 
that  is  all.  We  say  that  Colonel  Grain  cannot,  nolens 
volens^  be  made  a  policy-holder  in  another  company,  and 
that  he  has  done  nothing  to  show  that  he  accepted  those 
terms.  The  European  Society  were  merely  agents  for  the 
Royal  Naval  Society,  and  as  such  received  the  regular 
premiums,  and  the  extra  premiums  when  payable.  To 
whom  else  could  Colonel  Grain  apply  ?  If  the  fund  trans- 
ferred had  been  set  aside  or  ear- marked  it  might  be  different, 
but  it  was  not. 

Biggins,  in  reply. 

Lord  Cairns,  L.C.:  Before  disposing  of  Grain's  Ocbse  it 
is  necessary  to  dispose  of  HtyrVsCase,  which  was  argued 
at  the  last  sitting,  and  what  is  to  be  said  on  that  case  will, 
to  a  great  extent,  if  not  altogether,  govern  Grain! s  Case. 

HorVs  Case  was  this :  [His  Lordship  then  stated  the  facts 
of  *HotVs  Case,  and  read  the  parts  of  the  policy  and  [317 
deed  of  settlement  which  bore  upon  the  question :] 

The  policy  which  Mr.  Hort  accepted  was,  therefore,  a 
policy  not  merely  providing  for  payment,  on  his  death,  of  a 
specific  sum  of  money,  but  providing  that  that  sum  should 
be  paid  onlv  by  the  application  of  tne  capital  of  the  com- 
pany, and  that  that  capital  was  to  be  applied  according  to 
the  provisions  of  the  deed  of  settlement  of  the  company, 
whatever  those  provisions  might  be. 

Now,  it  may  be  said  that  it  is  an  unwise  thing  for  any 
man  to  take  a  contract  for  the  insurance  of  his  life,  not 
making  simply  some  person  or  some  corporation  liable  to 
pay  the  sum  insured,  but  taking  as  his  only  security  for  the 
payment  of  the  sum,  the  promise  to  administer  the  funds 
of  the  company  according  to  the  provisions  of  the  deed  of 
the  settlement,  which  very  probably  the  person  insured  has 
not  taken  the  trouble  to  read.  And  it  may  be  said  that  it 
is  equally  an  unwise  thing  for  a  person  to  insure  his  life 
with  a  company  and  to  enter  into  a  contract  by  which  his 
only  remedy  is  against  the  capital,  or  a  fund  which,  accord- 
ing to  the  deed  of  settlement,  may  be  handed  over  to  another 
company,  the  other  company  taking  the  liability  of  paying 
on  the  policies  of  insurance. 

All  these  things  may  be  said,  and  with  some  truth ;  but 
there  is  something  to  be  said  on  the  other  side.  It  is  not, 
after  all,  very  extraordinary  that  those  who  are  content  with 
insuring  their  lives,  and  taking  no  other  security  than  that 
which  is  derived  from  the  character  of  the  directors  and  the 
confidence  that  they  will  administer  the  fund  in  their  hands 
rightly  and  honestly  and  wisely,  may  reasonably  say:  " If 
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those  directors  in  whose  honesty  and  wisdom  we  have  con- 
fidence think  it  right,  think  it  more  economical  or  more 
likely  to  conduce  to  the  prosperity  of  the  basiness  to  hand 
over  their  business  to  another  company,  to  hand  over  their 
funds  and  their  obligations  on  tne  policies,  they  are  at 
liberty  to  do  so  ;  and  we,  the  policy-holders,  may  be  satis- 
fied to  be  bound  by  anv  such  arrangement."  There  may 
be  considerable  reason  for  a  policy-holder  entering  into  a 
contract  of  that  description,  and  the  more  so  because  it  is 
to  be  observed  that  unless  some  arrangement  of  this  kind 
for  the  transfer  of  the  business  of  insurance  companies  is 
inserted  in  their  deeds  of  settlement,  there  is  no  practical 
318]  *mode  by  which  an  insurance  company  can  ever  come 
to  an  end.  Other  companies  may  wind  up  their  work  and 
may  cease  to  carry  on  business,  but  an  insurance  company, 
if  some  arrangement  of  this  kind  cannot  validly  be  made, 
must  go  on  for  an  indefinite  period  of  time,  or  at  all  events 
for  the  period  which  will  be  covered  by  the  aggregate  lives 
of  all  the  parties  insured. 

However,  whether  the  contract  be  wise  or  unwise,  that  is 
the  contract  which  Mr.  Hort  entered  into ;  a  contract  which, 
as  I  read  it,  contains  a  power  given  to  those  who  contracted 
with  him,  in  the  due  execution  of  their  duty,  provided  they 
do  so  honestly  and  bona  fide^  to  make  over  tneir  funds  to 
any  other  society  which  will  take  upon  itself  the  obligation 
of  paying  on  the  policies  which  have  been  effected. 

Now,  what  was  done  in  this  case  ?  The  Royal  Naval 
Society  agreed  to  make  over  their  business  to  the  European 
Society,  and  in  pursuance  of  that  agreement  a  deed  or  ar- 
rangement, dated  the  17th  of  Septemoer,  1866,  was  executed. 
[His  Lordship  then  read  the  parts  of  the  deed  which  have 
been  hereinbefore  stated.]  Therefore  there  is  an  arrange- 
ment which  has  followed  literally  and  properly  the  provi- 
sions of  the  deed  of  settlement  or  the  Royal  Naval  Society. 
The  Royal  Naval  Society  have  obtained  a  company  to  stand 
in  their  place,  and  to  take  on  themselves  the  liabilities  on 
the  policies.  The-  Royal  Naval  Society  and  the  European 
Society  have  made  an  estimate  of  the  sum  adequate  to  pro- 
vide for  those  liabilities,  and  that  sum  out  of  tne  assets  of 
the  Royal  Naval  Society  has  been  handed  over  to  the 
European  Society ;  the  remainder  of  the  property  of  the 
•Royal  Naval  Society  has  been  divided,  and  the  company 
has  been  dissolved  as  far  as  it  could  projjerly  be  so,  and  has 
ceased  to  carry  on  any  business.  There  is  no  imputation  on 
the  ^ood  faith  of  that  arrangement.  It  is  not  suggested 
that  it  was  done  unfairly  or  improperly  to  get  rid  of  their 
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liabilities ;  it  was  done  openly ;  not  in  a  corner,  but  openly 
announced.     Meetings  were  openly  held,  and  the  parties 

f)rofessed  to  follow,  and  evidently  thought  they  were  fol- 
owing  to  the  letter,  the  deed  of  settlement  under  which 
they  were  acting. 

That  being  the  course  which  the  companies  took  as  be- 
tween themselves,  we  now  turn  to  the  concimunications 
which  they  made  to  the  policy-holders.  And  before  read- 
ing them,  I  may  point  out  *that  if  this,  which  was  [319 
done  by  the  company,  was  intra  mres^  and  was  war- 
ranted by  the  contract  of  insurance  which  Mr.  Hort  entered 
into,  this  case  is  not,  in  any  respect,  a  case  of  what  has 
been  tei-med  "novation " — it  is  a  case  of  a  different  kind — 
a  case  which  simply  raises  the  question  whether  that  which 
was  done  by  the  Koyal  Naval  Society  was  what  they  were 
authorized  and  empowered  to  do  as  a  matter  of  right,  and 
whether  Mr.  Hort  was  bound  to  submit  to  it  when  done  ? 
If  he  was  bound,  then  even  if  he  refused  to  submit,  his  re- 
fusal would  have  been  vain.  Still  more  if  he  has  acquiesced, 
and  the  deeds  of  arrangement  and  transfer  have  been 
actuallv  carried  into  effect. 

On  the  18th  of  August,  1866,  this  circular  was  sent  from 
the  Royal  Naval  to  Mr.  Hort. 

[His  Lordship  then  read  the  terms  above  stated,  and  ob- 
served that  nothing  could  be  more  frank  than  the  way  in 
which  the  circular  appealed  to  the  deed  of  settlement  of  the 
Royal  Naval  Society  as  the  authority  for  what  was  being 
done.  His  Lordship  then  read  part  of  the  circular  of  the  18th 
of  September,  1866,  and  said  tnat  he  did  not  look  on  this  as 
the  proposal  of  three  alternatives,  but  as  saying  that  the 
policy-holder  might  please  himself  as  to  the  form,  but  the 
result  would  be  the  same,  and  be  the  result  contemplated 
by  the  deed  of  settlement.  His  Lordship  then  read  the 
indorsement  on  the  policies.] 

That  indorsement  appears  to  carry  the  matter  no  further 
than  if  it  had  not  been  made.  It  merely  makes  the  funds  of 
the  European  Society  liable,  which  they  clearly  were  by 
the  contract  between  that  society  and  the  Royal  Naval 
Society. 

It  appears  to  me,  without  looking  to  the  terms  of  the  re-, 
ceipts  which  were  subsequently  given  by  the  European  So- 
ciety, that  this  has  proved  to  be  a  very  plain  case.  Mr. 
Hort's  original  contract  was  not  that  in  all  events  and  under 
all  circumstances  he  would  have  a  claim  against  the  Royal 
Naval  Society,  but  was  a  contract  in  its  nature  open  to  the 
chance  of  shifting.     If  pursuing  the  course  laid  down  by  the 
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deed,  by  which  he  was  content  to  be  bound,  the  Royal 
Naval  Society  entered  into  an  engagement  to  dissolve,  and 
handed  over  sufficient  woperty  to  another  company,  and 
took  the  undertaking  of  the  other  company  to  provide  for 
their  liabilities,  they  were  at  liberty  to  make  over  to 
320]  *the  other  company,  and  upon  those  terms,  the  funds 
against  which  alone  Mr.  Horfc  had  a  claim.  Upon  that  foot- 
ing they  informed  Mr.  Hort  that  they  had  acted,  and  thus 
directed  him  to  pav  the  premiums  to  the  new  company.  He 
had  clear  notice  of  what  was  being  done,  and  I  am  of  opin- 
ion that  he  could  not  have  objected.  But  he  did  not  object ; 
he  acted  on  the  directions,  and  paid  the  premiums  accord- 
ingly. In  my  opinion,  therefore,  he  is  a  creditor  of  the 
European  Society,  and  not  of  the  Royal  Naval  Society. 

James,  L.J.:  I  am  of  the  same  opinion.  At  the  time 
when  the  Royal  Naval  Society  accepted  the  proposal  of 
Mr.  Hort,  and  granted  bim  a  policy,  there  was  no  general 
mode  by  which  these  companies  could  be  incorporated. 
They  were  an  unincorporated  body  of  persons,  but  although 
they  were  in  point  of  law  and  in  point  of  fact  not  absolutely 
a  corporation,  it  is  quite  clear  that,  as  between  all  the  par- 
ties to  these  deeds  of  settlement,  it  was  their  intention  to 
make  themselves  for  all  practical  purposes  as  like  a  corpora- 
tion as  in  the  then  state  of  the  law  was  possible  to  be  done 
by  a  mere  contract.  It  was  intended  that  they  should  not 
be  a  partnership  of  the  particular  individuals  existing  at 
that  time,  but  that  they  should  be  a  body  of  persons  with 
continuous  and  perpetual  succession  (until  dissolved  ac- 
cording to  the  terms  of  the  constitution  of  their  own  body) 
as  between  themselves,  and  as  between  them  and  all  per- 
sons having  dealings  and  transactions  with  them.  The 
same"  principle  was  the  basis  of  all  the  arrangements.  No- 
body effecting  a  policy  of  insurance  with  such  a  society  as 
this  ever  intended  to  be  left,  or  ever  thought  he  was  left,  or 
that  his  executors  would  be  left  after  his  death,  to  the  ne- 
cessity of  bringing  an  action  against  the  survivors  of  the 
individuals  tv^ho  happened  to  constitute  the  particular  body 
of  persons  on  the  day  on  which  his  policy  was  signed.  The 
intention  was  that  it  should  be  a  bargain  with  a  quusi  cor- 
poration, and  a  liability  against  the  quasi  corporation  and 
against  the  persons  who  at  the  time  when  the  policy  ripened 
into  2i*debitum  would  be  the  persons  to  provide  for  it. 

Another  consideration  is  not  immaterial  in  this  matter — 
that  is,  that  these  contracts  are  contracts  for  life  assurance, 
and  that  every  life  assijrance  society — there  may  be  others 
321]  as  well — but  *every  life  assurance  society'is  substan- 
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tially  and  materially  a  mutual  life  assurance  society.  The 
method  by  which  it  is  intended  to  provide  for  payment  of 
the  sums  secured  by  the  policies  is  by  investing  the  pre- 
miums and  accumulating  the  money  so  as  to  form  a  fund 
out  of  which  the  claims  are  ultimately  to  be  satisfied.  The 
capital  of  the  shareholders,  and  the  sums  which  the  share- 
holders undertake  and  make  themselves  liable  to  ijay,  are 
in  truth  only  a  guarantee  against  the  possible  contingency 
of  the  accumulated  insurance  fund  being  insufficient. 

That  being  the  state  of  things,  if  in  any  such  office  a  suffi- 
cient amount  of  business  is  not  obtained  to  begin  with,  or  if 
the  business  falls  oflf,  so  that  the  assets  and  the  probable 
future  income  of  the  society  will  not  be  sufficient  to  provide 
ampl^  for  all  the  liabilities  which  it  has  entered  into  and  is 
entering  into,  the  honest  and  proper  course  is  to  get  some 
larger,  stronger,  and  more  prosperous  society  to  accept  the 
liabilities  of  the  unprosperous  society  which,  out  of  its 
assets,  would  pay  a  sufficient  sum»to  induce  the  more  pros- 
perous society  so  to  do.  In  fact,  this  court  has,  in  more 
than  one  instance,  done  this  very  thing  in  winding  up  an 
insurance  company,  and  has  in  other  instances  sanctioned 
such  a  bargain  when  incomplete.  In  truth,  to  do  otherwise 
would  be  to  commit  a  fraud  on  the  younger  lives,  who  would 
be  left  in  the  same  position  in  whicn  a  ^eat  number  of  poor 
persons  are  often  left  in  connection  with  friendly  societies 
where  their  rates  have  been  insufficient  and  the  funds  are 
exhausted  in  paying  to  the  -older  members,  so  that  the 
younger  members  are  left  unprovided  for.  Therefore  it  is 
not  that  there  is  anything  wrong  in  the  provisions,  because 
it  was  a.  reasonable  and  proper  provision  to  make  for  the 
safety,  not  only  of  the  shareholders,  but  of  the  persons 
insured. 

When,  with  these  considerations,  we  come  to  the  construc- 
tion of  the  deed,  it  appears  to  me  that  if  we  do  not  feel  our-  * 
selves  compelled  to  put  a  strained  construction  against  the 
shareholders,  and  in  favor,  as  it  would  ultimately  be,  of  the 
policy-holders — if  we  do  not  feel  constrained  to  do  other- 
wise than  put  the  ordinary  construction  upon  the  deed — I 
agree  with  the  Lord  Chancellor  that,  beyond  doubt,  the  con- 
struction of  the  deed  is,  that  the  policy  authorized  the  so- 
ciety to  transfer  its  business,  including  all  its  *liabili-  [322 
ties,  to  the  other  society,  and  that  in  this  case  that  transfer 
was  duly  effected.  It  seems  to  me  that  there  really  is  noth- 
ing more  unreasonabh*,  in  the  whole  body  of  shareholders 
transferring  their  liabilities  to  another  whole  bodv  of  share- 
holders than  there  is  in  a  shareholder,  or  every  siiareholder 
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one  after  another,  going  out  of  the  society  and  transferring 
his  i^hstres  to  a  new  shareholder,  who  will  not  be  the  person 
with  whom  the  policy-holder  effected  his  secnrity^. 

I  entirely  agree  with  the  Lord  Chancellor  that  it  is  a  q  ues- 
tion  of  the  construction  of  the  deed.  Possibly  the  deeds 
were  not  sufficiently  considered  in  some  former  cases  in 
which  the  thing  was  treated  too  much  as  a  mere  question  of 
"novation,"  a  word  which  was  unfortunately  introduced 
into  these  oases,  and  which  has  lead  to  a  considerable 
amount  of  expense,  which  must  fall  upon  some  of  those 
who  are  concerned. 

Mellish,  L.J.:  I  also  have  come  to  the  conclusion  that, 
according  to  the  true  construction  of  the  deed,  the  Royal 
Naval  Society  had  a  right,  without  the  consent  of  the  jwlicy- 
holders,  to  transfer  to  a  proper  company  the  entire  assets  of 
the  Royal  Naval  Society  ;  and  after  they  had  done  so,  and 
had  obtained  from  the  new  company  a  proper  covenant 
making  the  new  company  liable  on  the  policies,  then  the 
members  of  the  old  company  were  discharged. 

Now  it  is  necessary,  as  has  been  said  already,  to  look 
carefully  at  the  exact  terms  of  this  policy,  and  the  exact 
terms  of  the  deed  of  settlement,  and  at  the  position  of  the 
policy-holder.  The  capital,  stock,  and  funds  are  alone  to 
be  liable,  and  no  proprietor  is  to  be  liable  beyond  the 
amount  of  his  shares  in  that  capital  stock.  It  was  held  by 
the  Exchequer  Chamber,  in  the  case  of  Halletty,  Dowdall{'% 
that  undei'  a  clause  of  that  description  no  action  at  law  could 
be  maintained  against  the  shareholders  jointly,  because  the 
provision  that  each  proprietor  was  only  to  be  liable  to  the 
extent  of  his  own  share  m  the  capital  stock  was  inconsistent 
with  the  joint  liability  at  law.  One  or  two  of  the  judges  in 
that  case  who  were  in  the  majority  did  throw  out  an  opinion 
323J  that  *pos8ibly  a  separate  g^ction  might  have  been 
'  maintained  against  each  proprietor,  but  I  think  that,  on 
carefully  studying  the  case,  it  will  appear  that  the  majority 
of  the  judges  were  not  of  that  opinion.  I  am  of  opinion 
that  a  separate  action  at  law  could  not  have  been  maintained 
against  each  proprietor,  and  for  this  reason — If  a  separat43 
action  could  be  maintained  against  each,  the  proprietors  to 
be  sued  would  have  been  not  the  persons  who  were  proprie- 
tors at  the  time  when  the  death  occurred  and  the  policy  be- 
came payable,  but  the  persons  who  were  proprietors  at  the 
time  when  the  policies  were  effected.  Nothing  can  be  clearer 
than  the  clause  respecting  the  transfer  of  shares.  It  is  said 
in  the  plainest  terms  that  when  the  transfer  is  effected,  the 

(')  18  Q.  B.,  2. 
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transferring  person  is  to  be  absolutely  released  and  dis- 
charged from  all  liability,  and  yet  if  they  were  liable  8e;>a- 
rately  the  transfer  would  be  no  answer  in  a  court  of  law,  and 
he  would  ^;>e  liable  to  be  sued. 

I  am  of  opinion,  therefore,  that  no  action  could  be  main- 
tained, and  if  that  is  so  the  only  remedy  is  in  equity.  Now 
what  was  the  remedy  in  equity  1  It  must  be  remembered 
that  at  that  time  no  Winding-up  Act  had  passed,  and  there 
was  no  Joint  Stock  Companies  Acts  and  no  other  act  relat- 
ing to  this  society,  and,  beyond  all  question,  a  court  of 
equity  could  not  have  interfered  with  the  assets  which, 
according  to  the  terms  of  the  deed,  had'  been  transferred 
to  the  European  Society. 

Then  it  is  said  that  the  creditors  could  have  reached  the 
unpaid  shares  of  the  proprietors.  But  how  could  they  have 
done  so?  They  themselves  could  not  have  made  calls  on 
these  proprietors.  Before  the  passing  of  the  Winding-up 
Acts  and  the  Joint  Stock  Companies  Acts,  a  court  of  equity 
had  no  power  to  make  calls  on  the  shareholders.  All  that 
it  could  have  done  would  be  to  compel  the  directors  to  make 
calls,  and  the  directors  must  have  made  them  in  accordance 
with  the  provisions  of  the  deed  of  settlement.  And  it  will 
be  found  that  the  only  mode  in  which  the  calls  could  be 
made  would  be  by  bringing  an  action  at  law  on  his  cove- 
nant against  each  proprietor  who  executed  the  deed,  or  each 
proprietor  who  haa  taken  a  transfer  on  the  covenant  that  he 
would  perform  the  duties  of  a  proprietor.  In  the  deed  of 
settlement  every  person  party  to  the  deed  covenants  with 
five  trustees,  and  these  five  trustees  covenant  with  other 
persons  to  observe  all  the  terms  of  *the  deed.  There  [324 
is  also  a  provision  that  every  transferee  of  a  share  is  to  exe- 
cute a  covenant  that  he  will  perform  all  the  duties  of  a  pro- 
prietor. That  being  so,  all  that  a  court  of  equity  could  do 
would  be  to  order  actions  to  be  brought  on  those  covenants. 
Then  the  q^uestion  arises,  whether  an  action  could  be  main- 
tained against  each  of  these  proprietors  years  after  the  dis- 
solution, and  years  after  all  the  affairs  of  the  society  had 
been  wound  up.  That  question  could  be  raised  only  be- 
tween the  persons  who  had  been  shareholders  and  the  cove- 
nantees who  were  bringing  that  action,  and  it  appears  to 
me,  from  the  terms  of  the  173d  clause  of  the  deed,  that  such 
an  action  could  not  have  been  maintained.  It  contains  an 
express  provision  that,  notwithstanding  the  dissolution, 
they  are  to  transfer  to  the  other  company  such  policies  or 
liabilities  as  they  please  ;  but  they  may  keep  other  policies 
or  liabilities,  and  not  wind  up  immediately  ;  and  then  it 
15  Eng.  Rep.  98 
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goes  on  to  say  that  there  shall  be  power  for  the  general 
meetinffs  and  for  the  courts  to  call  for  and  enforce  payment 
of  further  instalments  until  all  claims  shall  have  been  re- 
spectively satisfied  and  provided  for.  I  think  there  cannot 
be  a  doubt  that  '' satisfied"  means  until  those  claims  which 
have  become  payable  have  been  paid,  and  that  "provided 
for"  means  until  those  claims  which  are  to  be  provided  for 
by  getting  another  company  to  covenant  have  been  thus  pro- 
vided for.  Until  all  that  lias  taken  place  calls  may  be  made 
to  assist  the  winding-up,  but  it  is  plainly  implied  that  when 
the  winding-up  is  over,  and  when  the  surplus,  supposing 
there  is  one,  has  been  divided  among  the  snareholaers  for 
the  time  being,  no  further  calls  are  to  be  made.  It  is  absurd 
to  suppose  that  after  the  aflfairs  of  the  company  are  wound 
up,  and  after  the  shareholders  who  do  not  choose  to  come 
into  the  new  company  have  received  their  shares  of  the 
assets  after  the  winding-up,  and  the  company  is  dissolved, 
any  further  call  should  be  made. 

I  am,  therefore,  of  opinion  that,  according  to  the  true 
construction  of  the  deed,  treating  it  as  a  strict  matter  of  law, 
there  would  be  an  answer  to  an  action  on  the  covenant,  and 
that  there  would  have  been  no  breach  of  covenant  in  refus- 
ing to  pay  up  an  instalment,  even  supposing  that  any  direct- 
ors could  be  found  to  make  a  call.  It  seems  to  me  that  a 
court  of  equity  would  have  had  no  means  of  compelling  the 
325]  proprietors  to  pay.  That  being  so,  *the  subsequent 
act  enabling  calls  to  be  made  by  the  court  cannot  make 
people  liable  who  would  not  have  been  liable  if  no  such  act 
had  been  passed. 

Lord  Cairns,  L.C:  The  costs  will  be  providied  for  out 
of  such  funds  as  the  arbitrators  shall  direct,  as  in  the  other 
cases. 

Grain's  Case. 

Lord  Cairns,  L.C:  The  observations  which  have  been 
made  in  reference  to  HorVs  Case  will  i-eally  cover  Orains 
Case,  which,  up  to  a  certain  point,  is  exactly  the  same  as 
Horvs  Case,  There  is  this  peuHarity,  that  Colonel  Grain, 
having  occasion  to  go  on  service  to  the  West  Indies  aft«*r 
the  European  Society  had  taken  the  business  of  the  Royal 
Naval  Society,  made  an  arrangement  with  the  European 
Society  by  which,  for  a  higher  premium,  he  received  per- 
mission to  go  to  the  destination  for  which  he  was  setring 
out.  If  what  we  have  said  in  I  fort's  Case  did  not  cover 
(Traill's  Case^  it  might  have  become  necessary  to  consider 
what  the  effect  of  that  special  contract  made  with  the  Euro- 
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j>ean  would  have  been.  It  is  unnecessary  however,  to  con- 
sider that  question,  because  what  we  have  said  in  Horffs 
Case  will  cover  OraMs  Cdse^  and  shows  that  he  also  can 
rank  as  a  creditor  only  against  the  European  Society.  His 
costs,  as  well  as  the  costs  of  all  parties,  will  be  provided  for 
by  the  arbitrator. 

Solicitors  for  the  official  liquidator :  Mercer  &  Mercer, 

Solicitor  for  Mr.  Hort :  T.  Donnithorne, 

Solicitors  for  Colonel  Grain :   Wood^  Street  &  Hayier, 


[Law  Reports,  I  Chancery  Division,  846.] 
C.A.,  Nov,  10,  1876. 

*Olivant  v.  Wright.  [346 

[1878    O.     18.] 
WiU — Constructifm — Tenant  for  lAfe — "  Die  without  Issue  " — Period  of  IHvition. 

A.  testatrix  devised  and  l^eqaeathed  her  separate  estate  to  her  husband  for  life, 
and  after  his  death  to  be  divided  amongst  hor  five  children,  and  if  any  of  her  chil- 
dren should  die  without  issue,  that  then  that  child's  share  should  be  divided  among 
the  childen  then  living ;  but  if  any  child  should  die  leaving  issue,  that  issue  should  take 
its  parent's  share.    The  five  children  of  the  testatrix  all  survived  the  tenant  for  life: 

HeU  (reversing  the  decision  of  Bacon,  V.C.),  that  the  estate  was,  at  the  death  of  the 
tenant  for  life,  to  be  divided  between  the  five  children  absolutely. 

(/Mahoney  v.  Burdett  (*)  and  Ingram  v.  Souilen  (*)  distinguished. 

Ann,  wife  of  James  Nicholson,  being  possessed  of  sepa- 
rate estate,  real  and  personal,  made  her  will,  dated  the  29th 
of  November,  1844,  containing  the  words  following : 

"I  give  and  bequeath  unto  my  husband,  James  Nicholson, 
all  my  real  and  personal  property,  whether  houses,  land,  or 
whatever  else  I  am  entitled  to  from  mv  late  aunt's* estate, 
and  all  other  effects  belonging  to  me,  wheresoever  they  may 
be  at  the  time  of  my  decease,  during  his  natural  life  to  re- 
ceive all  the  rents,  *interest,  and  profits  arising  from  [347 
them,  for  his  own  use ;  and  after  his  decease  to  be  divided 
amongst  my  five  children,  share  and  share  alike ;  and  if  any 
of  my  children  should  die  without  issue,  then  tliat  child  or 
children's  share  shall  be  divided,  share  and  share  alike, 
among  the  children  then  living;  but  if  any  of  my  children 
should  die  leaving  issue,  then  that  child  (if  only  one)  should 
take  its  parent's  share,  and  if  more  than  one,  to  be  divided 
equally  amongst  them,  share  and  share  alike." 

The  testatrix  died  on  the  31st  of  August,  1846,  feaving 
her  husband  and  the  five  children  her  surviving. 

Her  husband,  the  tenant  for  life,  died  in  March,  isryl. 

(»)  12  Eng.  Rep.,  22.  («)  12  Eng.  Rep.,  40. 
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Richard  Nicholson,  one  of  the  five  children,  died  in 
Angust,  1874,  having  had  one  son,  James  Nicholson,  who 
died  in  July,  1866.  Ann  Parkinson,  another  child,  had 
died  in  1868,  leaving  fonr  children  her  surviving. 

The  Vice-Chancellor  Bacon,  in  construing  this  will,  had 
decided  that  the  interests  of  the  children  of  the  testatrix,  on 
their  deaths  leaving  issue,  went  to  their  respective  children 
living  at  their  deaths;  and  that  the  share  of  Richard 
Nicholson  devolved  upon  the  three  surviving  children,  as 
reported  (*). 

Sarah  Nicholson,  widow  of  Richard  Nicholson,  and  his 
devisee  and  general  legatee,  appealed. 

Swanston^  Q.C.,  and  A.  T.  Watson,  for  the  appellant: 
We  say  that  Richard  Nicholson,  as  a  child  who  survived 
the  tenant  for  life,  took  a  fifth  absolutely.  The  q^uestion  is 
whether  the  words  "die  without  issue?  and  *'die  leaving 
issue"  refer  to  death  at  any  time,  or  to  death  before  the 
period  of  division,  and  we  say  to  death  before  the  period  of 
division.  There  are  in  this  will  expressions  which  prevent 
the  cases  of  O'Mahoney  v.  IBurdett  (*)  and  Ingram  v.  Scmt^ 
ten  (")  from  applying. 

[They  also  referred  to  Treharne  v.  Layton  (*).] 

Hastings,  Q.C(.,  and  Everitt,  for  the  children  of  Mrs. 
Parkinson:  The  construction  contended  for  on  the  other 
side  cannot  be  given  without  inserting  after  the  word  ''die," 
34:8]  the  words  "in  the  *lifetime  of  James  Nicholson." 
No  doubt  there  is  a  direction  to  divide,  but  that  is  not  con- 
clusive, or  else  many  of  the  cases  on  similar  words  would 
not  have  arisen :  Gosling  v.  Tomnshend  (*) ;  Borjoers  v. 
Bowers  H. 

Ince,  Q.C.,  and  North,  for  other  parties. 

James,  L.J.:  The  Vice-Chancellor  has,  it  appears  to  me, 
laid  down  accurately  the  rule  that  where  there  is  a  gift  over 
in  the  event  of  death  without  issue,  that  direction  must  be 
held  to  mean  death  without  issue  at  any  time,  unless  a  con- 
trary intention  appears  in  the  will ;  and  that  the  introduc- 
tion of  a  previous  life  estate  does  not  alter  that  principle  of 
construction.  That  rule  was  so  laid  down  by  the  House  of 
Lords  in  dealing  with  the  case  of  O  Mahoney  v.  Burdetti^), 
and  in  dealing  with  the  case  of  Ingram  v.  SovMen  ('),  where 
the  Lord  Justice  and  myself  had  thought  that  we  ought  to 
follow  as  a  general  rule  the  4th  canon  of  construction  in  the 

(')  Lftw  Rep.,  20  Eq.,  220.  (^)  Law  Rep.,  10  Q.B.,  459. 

(«)  Law  Rep.,  7  H.  L.,  388.  (*)  17  Beav.,  245. 

(=«)  Law  Rep.,  7  \l.  L.,  408.  (•)  Law  Rep.,  6  Ch.,  244. 
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case  o*  Edwards  v.  Edwards  (*),  and  had  laid  down  that 
the  introduction  of  a  previous  life  estate  altered  the  onus 
probandij  and  raised  a  presumption  that  the  death  referred 
to  was  to  be  considered  as  a  death  in  the  lifetime  of  the 
tenant  for  life,  unless  a  contrary  intention  appeared  in  the* 
will.  But  the  House  of  Lords  appears  to  be  of  opinion  that 
the  rule  was,  in  Edwards  v.  Eawards,  laid  down  in  terms 
too  general,  and  that  a  gift  over  in  the  event  of  death  with- 
out issue  was  to  be  construed  in  the  same  way,  whether 
there  was  a  tenancy  for  life  or  not. 

In  every  case  these  rules  must  be  governed  by  the  quali- 
fication which  the  Vice-Chancellor  has  introduced  in  this 
case,  that  is  to  say,  unless  a  contrary  intention  appears  in 
the  will.  Now,  applying  that  qualifacation  to  this  particu- 
lar will,  it  seems  to  me,  with  all  deference  to  the  Vice-Chan- 
cellor, that  a  contranr  intention  does  appear  almost  in 
express  words.  [His  Lordship  then  read  the  will.]  What 
is  the  meaning  of  the  words  '*  and  after  his  decease  ? "  Can 
there  be  any  doubt  that  *' after  his  *decease"  means  [349 
the  time  when  the  estate  for  life  comes  to  an  end,  and  when 
the  property  is  to  be  divided  ?  I  do  not  think  it  material 
to  consider  whether  this  is  real  or  personal  estate;  but  a 
consideration  does  arise  that  this  is  a  gift  of  both  real  and 
personal  estate,  which  must  be  absolutely  divided  between 
the  children ;  and  the  will  goes  on  further  to  say  how  the 
division  is  to  be  in  the  event  of  there  not  being  five  children 
then  living  to  receive  their  shares.  The  will  says  "if  any  of 
my  children  should  die  without  issue,  then  that  child  or 
children's  share  shall  be  divided,  share  and  share  alike, 
among  the  children  then  living."  The  natural  meaning  of 
the  word  "then"  would  be  the  time  of  the  division,  which 
was  before. spoken  of  as  to  be  made  at  the  death  of  the  tenant 
for  life ;  and  according  to  the  plain  and  natural  meaning  of 
the  words,  this  can  only  mean  that  immediatly  after  his  de- 
cease the  executors  and-  the  trustees  are  to  see  that  her 
property  is  actually  divided  among  her  five  children.  In 
my  opinion  there  is  throughout  this  will  only  one  period  of 
division  contemplated. 

The  whole  scneme  of  the  will  seems  to  be  as  plain  and 
reasonable  as  any  scheme  of  a  will  can  be.  There  is  to  be  a 
division  at  the  death  of  the  tenant  for  life,  and  every  event 
which  can  occur  at  the  death  of  the  tenant  for  life  has  been 
provided  for.  All  is  consistent  with  the  intention  that  there 
IS  then  to  be  a  final  division.  Any  other  construction 
would  lead  to  so  many  absurdities  and  contradictions,  that 

(»)  16Beav.,367. 
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I  cannot  bring  myself  to  entertain  any  doubt  whatever  as  to 
what  the  intention  of  the  testatrix  was.  It  is  the  duty  of  a 
court  of  construction  to  ^ve  effect  to  that  which  appears  to 
the  court  to  be  the  plain  intent  of  the  words  used. 

I  am,  therefore,  of  opinion  that  the  Vice-Chancellor  did 
not  make  a  correct  application  of  the  rule  he  himself  laid 
down  as  applied  to  tnis  particular  will. 

Hellish,  L.  J. :  I  am  of  the  same  opinion.  I  think  it  is 
quite  clear  that  by  the  word  "divided^'  the  testatrix  meant 
that  the  executors  were  actually  to  divide  the  property,  and 
that  the  corpus  of  the  property,  real  and  personal,  was  to 
be  actually  handed  over  and  given  to  the  children  or  their 
350]  issue,  as  the  case  might  be.  That  seems  to  me  *to  be 
made  quite  clear  by  the  draerence  in  the  description  as  to 
how  the  property  is  to  be  enjoyed  during  the  lifetime  of  the 
tenant  for  life,  and  how  it  is  to  be  enjoyed  afterwards.  The 
tenant  for  life  is  only  to  receive  the  rents,  interest  and  pro- 
fits, and  is  not  to  have  the  corpus  ;  but  after  his  decease  it 
is  to  be  divided  amon^  the  five  children.  If  when  the  execu- 
tors come  to  the  division  they  find  one  of  the  children  is 
dead,  and  is  dead  without  leaving  issue,  they  are  to  divide 
his  share  among  the  other  children  who  are  then  alive,  but 
if  any  of  the  cnildrea  have  died  leaving  issue,  then  that 
issue  will  take  the  parent's  share.  All  appears  to  me  to 
point  to  one  period  of  division,  whereas,  according  to  the 
argument  on  the  other  side,  there  might  be  several  ]3eriods 
of  division ;  and  what  is  to  happen  if  all  the  five  children, 
one  after  the  other,  die  without  leaving  issue,  does  not 
exactly  appear. 

Following  the  rule  of  the  House  of  Lords,  it  does  appear 
clearly  in  tliis  case,  that  there  are  contrary  intentions  ex- 
pressed in  the  will,  which  show  that  '*  dying  without  leaving 
issue"  was. not  intended  to  refer  to  the  time  of  death  of  the 
person  who  dies,  but  the  time  of  death  of  the  tenant  for  life. 

Bramwell,  B.  :  I  am  of  the  same  opinion.  I  have  only 
this  additional  observation  to  make,  that  if  the  construction 
put  upon  the  will  by  the  respondent  is  right,  the  conse- 
quence follows,  which,  as  I  understand  it,  the  Vice-Chancel- 
lor held  did  follow,  that  the  surviving  children  take  the 
shares  of  the  child  dying  without  issue,  to  the  exclusion 
of  the  issue  of  the  child  who  died  with  issue,  which  certainly 
is  unreasonable.  Another  consequence  which  follows,  as  I 
understand,  is  that  a  child  mav  die  leaving  issue,  living  the 
tenant  for  life,  and  though  that  issue  may  die,  living  the 
tenant  for  life,  he  is  still  entitled  to  the  snare,  which  also 
seems  unreasonable.     That  is  to  say,  a  grandchild  dying 
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during  the  life  of  the  tenant  for  life  would  take  that  which 
a  child  dying  during  the  life  of  the  tenant  for  life  would 
not  take. 

Brett,  J. :  I  am  of  the  same  opinion.  I  agree  that  the 
Vice-Chancellor  has  laid  down  a  proper  rule,  but  has  mis- 
applied that  rule  to  this  *will.  Tne  question  here  is,  [351 
wliether  there  is  a  contrary  intention  apparent  on  the  face 
of  the  will.  Now,  it  seems  to  me  that  there  is  an  express 
direction  to  divide  at  a  particular  time — the  death  of  the 
tenant  for  life — not  restricted  or  modified  by  any  other 
express  stipulation  or  intimation  of  a  contrary  intention. 
Here  it  is  obvious,  upon  consideration  of  the  absurdity  of 
what  would  happen  under  anv  other  construction,  that  the 
meaning  of  the  words  ^' after  nis  decease"  is  "at  the  time 
of  the  decease."  It  appears  to  me  that  the  general  rule 
does  not  prevail,  as  a  contrary  intention  appears  on  the  face 
of  the  will ;  and  the  construction  of  the  Vice-Chancellor  on 
this  will  is  therefore  wrong. 

MiNTJTEB :  Declare  that  the  order  of  the  Vice-Chancellor  be  varied  by  making  a 
declaration  that  under  the  will  of  Ann  Nicholson,  Richard  Nicholson,  as  survivin;^ 
James  Nicholson,  took  an  absolute  interest  in  one-fifth  share  of  the  estate  devised  and 
bequeathed  by  the  will  of  Ann  Nicholson,  and  that  Sarah  Nicholson,  as  representing 
him,  is  entitled  thereto.     Costs  of  the  appeal  by  arrangement  to  be  costs  in  the  cause. 

Solicitors:  Miller  &  Wiggins;  Johnston. 


[Law  Reports,  1  Chancery  Division,  862.] 
C.A.,  Nov.  26 ;  Dec.  I,  2,  1876. 

*WlMBLEDON  AND  PUTNEY  COMMONS   CoNSERVA-      [362 
TORS  V.    DiXON. 
[1876     W.     90.] 
Right  of  Way — Road  for  all  Purposes — Change  in  the  Use  of  Dominant  Tenement. 

The  immemorial  user  of  a  richt  of  way  for  all  purposes  for  which  a  road  was 
wanted  in  the  then  condition  of  the  property,  does  not  establish  a  right  of  way  for 
all  purposes  in  an  altered  condition  of  the  property  where  that  would  impose  a 
greater  burden  on  the  servient  tenement.  Where  a  road  had  been  immemorially 
used  to  a  farm  not  only  for  usual  agricultural  purposes,  but  in  certain  instances  for 
carrying  building  materials  to  enlarge  the  farm  house  and  rebuild  a  cottage  on  the 
farm,  and  for  carting  away  sand  and  gravel  dug  out  of  the  farm  : 

Held  (affirming  the  decision  of  Jessel,  M.R.),  that  that  did  not  establish  a  right 
of  way  for  carting  the  materials  required  for  building  a  number  of  new  houses  on 
the  land. 

ScmbUf  the  fact  that  the  occupiers  of  the  farm,  in  passing  with  carts  from  a  par- 
ticular point  to  a  certain  gate  over  a  common  on  which  no  definite  road  was  marked 
out,  did  not  keep  to  one  line,  but  used  several  tracks,  did  not  prevent  their  acquir- 
ing a  right  of  way  between  that  point  and  the  gate. 

This  was  an  appeal  by  the  defendant  from  a  decree  of  the 
Master  of  the  Rolls  granting  a  perpetual  injunction. 
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By  the  Wimbledon  and  Putney  Commons  Act,  1871,  the 
fee  simple  of  Wimbledon  Common,  including  the  roads 
hereinaiter  mentioned,  became  vested  in  the  plaintiffs.  Up 
to  that  time,  it  had  been  vested  in  Earl  Spencer,  as  lord  of 
the  manors  of  Wimbledon  and  Battersea  and  Wandsworth, 
or  one  of  them. 

Adjoining  the  south  side  of  the  common  was  an  ancient 
earthwork  known  as  Csesar's  Camp,  inclosing  about  fifteen 
acres.  On  the  eastern  side  of  Caesar's  Camp  were  three 
messuages  built  in  or  soon  after  the  year  1867,  and  adjoin- 
ing the  south  side  of  the  common.  Access  to  these  houses 
was  obtained  from  the  east  by  a  road  called  the  New  Road, 
which  ran  westwardly  over  the  common  near  its  southern 
boundary,  from  a  public  road  called  Workhouse  Lane^  and 
by  two  short  roads  running  southwards  out  of  the  New 
Road  to  the  entrance  gates  of  the  messuages,  these  short 
363]  roads  *being  nearly  at  right  angles  to  the  New  Road. 
The  most  westerly  of  these  two  cross-roads  was  at  the  west- 
ern end  of  the  New  Road,  and  at  a  distance  of  about  sixty 
yards  from  Caesar's  Camp.  / 

Caesar's  Camp,  the  sitt)S  of  the  above  three  messuages,  and 
the  farm  and  lands  on  the  southerly  and  westerly  sides  of 
them,  known  as  Warren  Farm,  Shadwell  Wood,  and  War- 
ren Cottage,  were  the  property  of  Mr.  Drax,  and  Caesar's 
Camp  formed  part  of  the  farm.  Before  1867;  access  for 
horses  and  carriages  to  these  lands  was  obtained  by  an  old 
private  road  running  from  Workhouse  Lane  to  a  cottage, 
called  Camp  Cottage,  adjoining  the  north-east  corner  of  the 
most  easterly  of  the  above  three  messuages,  and  by  several 
old  tracks  over  the  common,  leading  from  the  end  of  the 
road  near  Camp  Cottage,  to  agate  which  formed  the  eastern 
entrance  to  Caesar's  Camp.  Tnis  user  was  admitted  to  have 
been  immemorial. 

In  1867  Mr.  Drax  let  to  the  defendant  the  site  of  the  three 
above-mentioned  messuages.  The  defendant  negotiated 
with  Earl  Spencer  for  a  right  of  way  to  them.  No  grant  of 
a  right  of  way  was  ever  made,  but  Earl  Spencer  made  the 
New  Road  and  the  two  cross-roads  at  his  own  expense, 
making  a  conrplete  road  up  to  the  most  westerly  of  the 
cross-roads.  There  was  some  conflict  of  testimony  as  to 
whether  the  New  Road  was  carried  completely  to  tbe  gate 
of  the  camp,  but  the  result  appeared  to  be  that  a  finished 
road  was  made  up  to  the  cross-road,  and  that  from  that 
point  to  the  gate  little  was  done,  but  that  something  like  a 
road  existed.  It  appeared  that  up  to  Camp  Cottage  the 
New  Road  was  nearly  identical  with  the  old  private  road 
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mentioned  above.  Until  the  passing  of  the  act  the  defen- 
dant paid  Earl  Spencer  £10  a  year  for  the  use  of  the  roads. 

In  1872  the  defendant  became  tenant  to  Mr.  Drax  of  part 
of  Caesar's  Camp  and  some  adjoining  land,  and  made  prepa- 
rations for  building  a  house  within  the  camp.  The  plain- 
tiffs thereupon  gave  him  notice  that  they  recognized  no 
right  of  access  to  the  camp  over  Wimbledon  Common,  ex- 
cept along  the  existing  road  or  track  to  the  gate  of  the 
camp  for  the  purposes  of  agricultural  occupation  only. 
The  defendant  rephed,  asserting  his  right  to  use  the  roads 
for  access  to  any  nouses  he  might  build,  but  did  not  proceed 
any  further  till  1875,  when  he  commenced  building  opera- 
tions. The  plaintiffs  *thereupon  filed  their  bill,  pray-  [364 
ing  that  the  defendant  might  be  restrained  from  drawing 
along  the  New  Road  leading  from  Workhouse  Lane  to  the 
entrance  to  CsBsar's  Camp,  or  any  part  of  it,  any  building 
materials  for  the  erection  of  houses  or  other  buildings  on 
Caesar's  Camp,  or  on  any  part  of  Warren  Farm,  and  from 
otherwise  using  the  New  Koad  as  a  means  of  access  to  Jihe 
camp  and  lands  in  excess  of  the  user  to  which  it  was  liable 
as  a  road  made  in  substitution  for  the  ancient  tracks  across 
the  common. 

It  was  not  dispujied  by  the  plaintiffs  that  the  occupier  of 
Warren  Farm  and  the  other  lands  mentioned  above  had 
from  time  immemorial  enjoyed  the  right  of  using  the  way 
for  all  ordinary  agricultural  purposes  connected  with  the 
farm  and  adjoining  land.  Csesar'  s  Camp  was  much  resorted 
to  by  visitors,  who,  when  they  wished  to  enter  it  in  a  car- 
riage, used  to  send  for  the  kev  of  the  rate,  which  was  kept 
on  the  farm,  the  gate  usually  being  locKed.  The  defendant, 
however,  claimed  a  right  of  way  for  all  purposes,  and  in 

{)roof  of  the  road  having  been  used  by  the  occupiers  of  the 
arm  for  all  purposes,  he  adduced  evidence  to  the  following 
effect :  That  about  thirty  years  ago,  when  a  wing  was  added 
to  the  farm  house  and  a  new  stable  built,  the  materials  were 
carted  along  the  road  through  the  gate  into  Csesar's  Camp 
and  thence  to  the  farm ;  that  about  the  year  1856  buildings 
were  being  erected  on  Wimbledon  Hill,,  and  that  for  several 
weeks  large  quantities  of  sand  and  gravel  were  dug  out  of 
the  ground  which  afterwards  was  the  site  of  the  above-men- 
tioned three  messuages,  and  carted  along  the  road  past 
Camp  Cottage  and  through  the  gate  into  the  camp  and 
thence  to  Wimbledon  Hill ;  and  that  about  the  year  1859 
Warren  Cottage  was  q^ltered  from  a  clay  tenement  into  a 
brick-built  cottage,  and  the  materials  carted  to  it  by  the 
same  way ;  and  that  the  road  was  used  by  persons  having 
15  Eng.  Rep.  99 
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the  right  of  shooting  on  the  farm.  There  was  also  some 
evidence  as  to  another  cottage  having  been  bnilt  on  the  farm 
and  the  materials  brought  along  the  new  road. 

The  Master  of  the  Kolls  granted  a  perpetual  injunction 
restraining  the  defendant  from  drawing,  or  causing  to  be 
drawn,  along  the  New  Boad  leading  from  Workhouse  Lane 
to  or  towards  the  entrance  to  Caesar's  Camp,  or  along  any 
Dart  of  the  said  New  Road,  any  bricks,  stone,  or  other 
o65]  building  materials  to  be  used  in  the  ^erection  of  houses 
or  other  buildings,  other  than  ordinary  farm  buildings,  upon 
Caesar's  Camp,  or  any  part  thereof,  or  upon  any  of  the  lands 
then  or  then  lately  forming  part  of  the  Warren  Farm,  and 
in  which  the  defendant  claimed  to  be  entitled  under  his 
agreement  with  Mr.  Drax,  except  for  the  ordinary  farming 
purposes  of  the  said  camp  and  lands  respectively;  and 
from  otherwise  using  the  said  New  Road  as  a  means  of 
access  to  the  said  camp  and  lands  in  excess  of  the  user  to 
which  it  was  liable  as  a  road  made  in  substitution  for  an- 
cient tracks  across  Wimbledon  Common.  The  defendant 
appealed. 

miller y  Q.C.,  and  BiisJi^  for  the  appellant:  The  injury 
to  the  plaintiffs  is  too  slight  to  make  a  case  for  an  in- 
junction. 

[Mellish,  L.J.:  But  must  we  not  determine  whether  you 
have  the  right  you  claim  ?] 

We  have  enjoyed  a  right  of  way  from  time  immemorial, 
and  it  has  been  used  for  all  purposes  for  which  we  had 
occasion  to  use  it.  A  right  of  way  for  all  purposes  across 
a  common  may  be  established  by  slighter  evidence  than 
across  a  private  field.  Cowling  v.  Higginson  (')  and  Dare 
V.  Heathcote  (')  show  that  a  user  for  all  purposes  for  which 
the  owner  has  required  to  use  the  land,  shows  a  general 
right  of  way  for  all  purposes.  The  case  of  Urtited  Land 
Company  v.  Qreat  Eastern  Railway  Company  (")  supports 
our  case.  The  quanium  of  inconvenience  is  the  test :  Gale 
on  Easements  (*) ;  and  to  the  owner  of  a  common  there  is  no 
sensible  inconvenience  in  a  right  of  way  for  all  puri)oses. 
The  grant,  therefore,  which  is  presumed  from  immemorial 
user  IS  to  be  supposed  a  general  one.  The  Wimbledon  Com- 
mon Act  (34  &  35  Vict.  c.  cciv.\  s.  107,  helps  us,  the  words 
being  "enjoyed  and  used"  witnout  saying  "entitled." 

t Mellish,  L.J.:    That  is  only  a  saving  clause. 
Jramwell,  B.:    You  wish  to  turn  "shall  not  prejudi- 
cially affect"  into  "  shall  beneficially  affect."] 

(»)  4*M.  A  W.,  245.  (8)  Law  Rep.,  10  Ch.,  686. 

(«)  26  L.  J.  (Ex.),  246.  {*)  Ed.  1868,  p.  330. 
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*CMtty,  Q.C.,  and  W.  R.  Fisher,  for  the  plaintiflfs :  [866 
We  admit  a  right  of  way  for  farm  purposes,  and  that  we 
have  never  disputed.     The  onus  lies  on  the  defendant  to^ 
show  that  he  is  entitled  to  anything  more. 

[Mellish,  L.J.:  The  case  you  nave  to  meet  is  that  the 
road  has  been  used  for  every  purpose  for  which  the  owners 
of  the  dominant  tenement  wanted  it,  which  Parke,  B.,  in 
Cowling  v.  Higgin^on  ('),  appears  to  consider  sufficient  evi- 
dence of  a  general  right  of  way.] 

Williams  v.  James  (')  lays  down  the  rule  applicable  to 
the  case.  User  is  evidence  only  of  a  right  to  use  the  way 
for  all  purposes  reasonably  incident  to  the  property  as  it 
stood,  not  to  the  property  when  artificially  altered  into 
something  quite  different.  Cowlina  v.  Higgin^on  was  cited 
in  that  case.  In  Allan  v.  Oomme^^  the  rule  seems  to  have 
been  laid  down  somewhat  too  strictly  as  to  the  dominant 
tenement  remaining  exactly  in  the  same  condition,  and 
probably  Parke,  B.,  only  meant  to  obiect  to  this.  In  that 
case  p  Jackson  v.  Stacey{*)  was  cited  with  approbation. 
SIciUl  V.  Glenister  (')  affirms  the  same  rule. 

[James,  L.J.,  referred  to  Henning  v.  Burn^C).] 

A  reasonable  amount  of  variation  in  the  use  oi  the  domi- 
nant tenement  is  allowed,  but  the  burden  must  not  be  sub- 
stantially increased :  Baxendale  v.  McMurray  (").  In  Dare 
V.  Heathcote  (*)  it  might  well  be  found  that'  changing  the 
farm  from  an  ordinary  farm  to  a  cattle  farm  was  omy  a  rea- 
sonable change  of  the  use  of  the  property  in  its  existing 
state. . 

Miller ,  in  reply. 

Jahes,  L.J.:  lam  of  opinion  that,  subject  to  a  slight  al- 
teration in  the  words  of  the  injunction,  the  order  of  the 
Master  of  the  KoUs  ought.to  be  affirmed. 

*The  question  between  the  parties  is  whether  Mr.  [367 
Dixon  is  entitled  to  convert  a  piece  of  land  forming  part  of 
an  estate  or  farm  called  Warren  Farm,  and  hitherto  uncul- 
tivated, into  sites  for  several  houses,  and  to  use,  for  the 
purpose  of  bringing  materials  for  their  erection,  and  for  all 
purposes  connected  with  the  houses  when  built,  a  right  of 
way  which  the  owners  and  occupiers  of  the  farm  have  from 
time  immemorial  enjoyed  over  land  of  the  plaintiffs.  The 
right  which '  Mr.  Dixon  claims  under  his  landlord,  Mr. 
Drax,  is  an  unlimited  right  of  way  for  all  purposes  over 

0)  4  M.  «k  W.,  246.  (•)  16  0.  B.  (N.8.),  81. 

(«)  Law  Rep.,  2  C.  P.,  577.  (')  8  Ex.,  187,  194. 

(»)  11  A.  <&  E.,  769.  (8)  Law  Rep.,  2  Ch.,  790. 

(*)  Page  771.  (•)  26  L.  J.  (Ex.),  246. 
(»)  Holt,  N.  P.,  466. 
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the  plaintiffs'  land  to  and  from  every  portion  of  the  land 
constituting  the  Warren  Farm,  after  the  whole  of  the  farm 
.has  been  laid  out  for  building  purposes  and  turaed  into  a 
town,  if  he  should  be  minded  and  aole  so  to  convert  it.  As 
far  as  we  have  any  evidence  before  us,  the  farm  in  respect 
of  which  this  right  is  claimed  has  been  substantially  in  its 

E resent  state  from  time  immemorial,  during  which  it  is  to 
e  assumed  that  the  right  of  way  has  been  exercised,  that 
is  to  say,  there  were  a  farm  house,  farm  lands,  and  a  piece 
of  woodland.  The  only  alterations  of  which  we  have  any 
evidence  in  the  state  of  the  property,  have  been  an  enlarge- 
ment of  the  farm  house  to  a  small  extent,  the  change  of  a 
mud  cottage  into  a  brick  cottage,  and  probably  the  erection 
of  another  cottage — whether  an  erection  or  change  I  am  not 
quite  sure.  But  those  are  the  only  changes  which  are  al- 
leged to  have  taken  place  in  the  property..  Now,  that  those 
changes  may  be  material,  and  may  be  to  some  extent  evi- 
dence of  such  a  general  right  as  is  claimed,  it  is  probably 
difficult  to  deny  ;  but  whetner  they  amount  to  evidence  suf- 
ficient to  justify  the  inference  of  fact  that  such  a  right  ex- 
isted, is  another  question.  I  am  of  opinion  that  the  mere 
fact  that  over  a  common  some  building  materials  were  taken 
for  the  purposes  I  have  mentioned,  is  not  sufficient  to  jus- 
tify the  inference  of  fact  that  the  right  of  way  belonging 
to  the  house  and  property  was  to  be  an  unlimited  right  of 
going  to  and  from  the  land  for  all  purposes,  to  whatever 

Eurposes  the  land  might  be  applied.  The  way  has  also 
een  used  for  ordinary  agricultural  purposes — for  sporting, 
which  seems  to  me  the  same  thing  as  an  agricultural  pur- 
I>ose,  and  for  taking  gravel  from  a  gravel  pit  in  one  of  the 
fields.  That  is  insufficient,  as  it  seems  to  me,  to  enable  us 
to  draw  the  inference  of  fact  that  the  extended  right  claimed 
368]  by  Mr.  Dixon  ever  existed.  *The  evidence  practically 
comes  to  this,  that  the  right  of  way  has  been  exercised  for 
all  purposes  connected  with  the  use  of  the  farm  for  residen- 
tial or  agricultural  purposes. 

We  have  then  to  consider  whether  the  character  of  the 
property  can  be  so  changed  as  substantially  to  increase  or 
alter  the  burden  upon  the  servient  tenement.  I  said  when 
this  case  was  first  opened,  that  I  was  strongly  of  opinion 
that  it  was  the  settled  law  of  this  country  that  no  such 
change  in  the  character  of  a  dominant  tenement  could  be 
made  as  would  increase  the  burden  on  the  servient  tene- 
ment. The  dicta  and  observations,  which  are  entitled  to 
very  great  weight,  of  Lord  Abinger  and  Mr.  Baron  Parke 
in  the  cases  which  have  been  referred  to,  inclined  me  at  first 
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to  think  that  the  opinion  I  had  formed  was  wrong,  ^nt 
when  we  consider  those  remarks  in  connection  with  the  very 
clear  language  of  the  Court  of  Queen's  Bench  in  Allan  v. 
OommeC\  and  of  the  Lord  Chief  Justice  Bovill  and  Mr. 
Justice  Willes,  in  the  case  of  Williams  v.  James  ('),  I  am 
satisfied  that  the  true  principle  is  the  principle  laid  down 
in  these  cases,  that  you  cannot  from  evidence  of  user  of  a 
privilege  connected  with  the  enjoyment  of  property. in  its 
original  state,  infer  a  right  to  use  it,  into  whatsoever  form 
or  for  whatever  purpose  that  property  may  be  changed,  that 
is  to  say,  if  a  right  of  way  to  a  held  be  proved  by  evidence 
of  user,  however  general,  for  whatever  purpose,  qu&  field, 
the  person  who  is  the  owner*of  that  field  cannot  from  that 
say,  I  have  a  right  to  turn  that  field  into  a  manufactory,  or 
into  a  town,  and  then  use  the  way  for  the  purposes  of  the 
inanufactorv  or  town  so  built.  I  therefore  think  that  the 
faster  of  the  Rolls  was  right  in  the  result  at  which  he  ar- 
rived. 

But  I  think  it  right  to  say,  as  the  judgment  of  the  Master 
of  the  Rolls  has  been  read  to  us,  that  1  am  unable  to  agree 
with  the  view  which  apparently  he  formed,  that  there  could 
be  no  right  of  way  at  all  in  respect  of  what  are  called  the 
tracks  over  the  common.  I  am  not  at  all  prepared  to  as- 
sent to  that  as  a  true  statement  of  the  law  of  this  country- 
If  from  one  terminus  to  another,  say  from  the  gate  here  to 
the  end  of  a  road  200  yards  off,  persons  have  found  their 
way  from  time  immemorial  across  a  common,  although 
sometimes  going  by  one  track  and  sometimes  by  another,  I 
am  not  prepared  to  say  that  a  right  of  road  across  the  com- 
mon *from  one  terminus  to  the  other  may  not  be  [369 
validly  claimed,  and  mav  not  be  as  good  as  a  right  over  any 
formed  road,  but  I  fully  concur  in  all  that  the  Master  of 
the  Rolls  has  said  as  to  there  being  no  right  to  use  the  way 
further  than  for  all  purposes  according  to  the  ordinary  and 
reasonable  use  of  the  land  in  the  state  in  which  it  formerly 
was.  It  probably,' however,  would  be  better  that  the  words 
in  the  order,  "except  for  the  ordinary  farming  purposes  of 
the  said  camp  and  lands  respectively,"  should  be  altered 
into  some  such  expression  as  ''except  for  the  purposes  to 
which  the  land  has  been  heretofore  applied." 

Mellisii,  L.J.:  I  am  of  tlj/e  same  opinion.  The  qu^lstion 
is  whether  Mr.  Drax  and  his  tenants  are  entitled  to  use  this 
right  of  way  for  the  purpose  of  turning  the  land  into  build- 
ing land,  for  erecting  new  buildings  upon  it,  and  then,  after 
the  buildings  ai-e  erected,  for  the  purposes  of  those  build- 

(')  11  A.  <fe  E.,  759.  C)  Law  Rop.,  2  C.  P.,  677. 
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ingi.  It  is  admitted  in  the  bill,  and  proved  in  point  of  fact, 
that  the  right  of  way  did  exist  for  some  purposes,  and  I  do 
not,  any  more  than  the  Lord  Justice,  agree  with  what  was 
thrown  out  by  the  Master  of  the  Rolls  as  to  the  consequence 
of  the  track  not  being  a  perfectly  definite  track  over  the 
common,  but  being  a  track  going  in  varying  lines  previously 
to  the  time  when  the  new  road  was  made.  No  doubt  if  a  per- 
son has  land  bordering  on  a  common,  and  it  is  proved  that  he 
went  on  the  common  at  any  place  where  his  land  might  hap- 
pen to^  adjoin  it,  sometimes  in  one  place  and  sometimes  m 
another,  and  then  went  over  the  common  sometimes  to  one 
place  and  sometimes  to  another,  it  would  be  difficult  from 
that  to  infer  any  right  of  way.  But  if  you  can  find  the  ter- 
minus a  qiw  and  the  terminus  ad  quem^  the  mere  fact  that 
the  owner  does  not  go  precisely  in  the  same  track  for  the 
purpose  of  going  from  one  place  to  the  other,  would  not 
enable  the  owner  of  the  servient  tenement  to  dispute  the 
right  of  road.     Suppose  the  owner  of  this  common  had 

f granted  by  deed  to  Mr.  Dixon  the  right  to  go  from  the  gate 
eadinff  out  of  CaBsars  Camp  to  the  highway  by  the  Na- 
tional School  with  carriages  and  horses  at  his  free  will  and 
pleasure,  I  cannot  suppose  that  the  grant  would  fail  in 
point  of  law,  because  it  did  not  point  out  the  precise  definite 
3701  track  between  the  one  terminus  and  the  *other  in 
whicn  he  was  to  go  in  using  the  right  of  way.  If  the  owner 
of  the  servient  tenement  does  not  point  out  the  line  of  way, 
then  the  grantee  must  take  the  nearest  way  he  can.  If  the 
owner  of  the  servient  tenement  wishes  to  confine  him  to  a 
particular  track,  he  must  set  out  a  reasonable  way,  and  then 
the  person  is  not  entitled  to  go  out  of  the  way  merely  be- 
cause the  way  is  rough,  and  there  are  ruts  in  it,  and  so 
forth.  In  my  opinion  the  bill  has  properly  admitted  that 
the  defendant  has  a  right  of  way  for  some  purposes. 

Then  comes  the  question,  what  is  the  extent  of  that  right 
of  way?  That  depends  partly  on  a  q\jestion  of  law  and 
partly  on  a  question  of  fact,  but  mainly  on  a  (juestion  of 
law.  When  the  question  of  law  is  settled  there  is  no  great 
difficulty  in  arriving  at  a  proper  conclusion  in  point  of  fact. 
The  question  of  law  is  this :  Assuming  that  it  is  made  out 
that  Jlr.  Drax  and  his  tenants  have  used  this  way,  not  ex- 
clusivelv  for  agricultural  purposes,  but  for  all  purposes  for 
which  tney  wanted  it,  in  the  state  in  which  the  land  was  at 
the  time  of  the  supposed  grant — at  the  time  when  the  way 
first  began — and  assuming  that  there  has  been  no  material 
alteration  in  the  premises  since  that  time,  does  that  entitle 
Mr.  Drax  to  alter  substantially  and  increase  the  burden  on 
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the  servient  tenement  by  building  any  number  of  house*  he 
pleases  on  this  property  and  giving  to  the  persons  who 
inhabit  those  houses  a  right  to  use  the  way  for  all  purposes 
connected  with  the  houses.  I  certainly  was  under  the  im- 
pression when  this  case  was  opened  that  the  owner  of  the 
dominant  tenement  could  not  increase  or  alter  the  burden  on 
the  servient  tenement  in  any  such  way  as  that.  Mr.  Miller 
called  our  attention  ve^'y  pointedly  to  the  language  of  Mr. 
Baron  Park^  in  Cowling  v.  Higginson  ('),  which  certainly 
raised  some  doubt  in  my  mind  as  to  what  the  true  rule  of 
law  is.  But  now  that  the  other  cases  have  been  cited,  I 
doubt  whether  Baron  Parke  had  the  q^uestion  now  before  us 
present  to  his  mind,  and  I  am  of  opinion  that  the  true  rule 
IS  that  laid  down  by  Lord  Chief  Justice  Bovill  and  Mr.  Jus- 
tice Willes  in  the  case  of  WilUams  v.  James  (•),  and  sub- 
stantially assented  to  bv  Baron  Parke  himself  in  the  case 
of  Henning  v.  Burneu  (").  In  Cowling  v.  Higginson  (*) 
*Lord  Abinger  is  cautious  in  the  way  in  which  he  lays  r371 
down  the  rule.  He  says  (*) :  ''If  a  way  has  been  used  for 
several  purposes,  there  may  be  a  ground  for  inferring  that 
there  is  a  nght  of  way  for  all  purposes  ;  but  if  the  evidence 
shows  a  user  for  one  purpose,'  or  for  particular  purposes 
only,  an  inference  of  a  general  right  would  hardly  be  pre- 
sumed." If  he  has  used  it  only  for  purposes  connected  with 
the  occupation  of  the  land  in  its  existing  state,  that  may  be 
considered  to  be  a  user  for  particular  purposes,  and  I  nave 
a  doubt  whether  Baron  Parke  really  intended  the  contrarj^, 
for  if  the  facts  in  Cowling  v.  Higginson  are  looked  at  it  will 
be  found  that  the  mines  had  been  opened,  and  therefore, 
though  they  had  not  been  worked  for  seventy  years,  it  was 
a  property  with  existing  mines  in  it.  The  way,  it  is  true, 
had  not  been  used  for  tnose  mines,  but  as  the  property  was 
a  property  within  which  there  were  opened  mines,  it  might 
fairly  be  inferred  that  the  right  extended  to  using  the  road 
for  the  purposes  of  the  mines,  the  working  them  being  a 
reasonable  use  of  the  land  in  the  condition  in  which  it  was. 
But  however  that  mav  be,  in  my  opinion  the  true  rule  is 
that  stated  by  Lord  Cnief  Justice  Bovill,  that  when  a  right 
of  way  to  a  piece  of  land  is  proved,  then  that  is,  unless 
something  appears  to  the  contrary,  a  right  of  way  for  all 
purposes  according  to  the  ordinary  and  reasonable  use  to 
which  that  land  might  be  applied  at  the  time  of  the  sup- 

0)  4  M.  A  W.,  246.  (<)  4  M.  A.  W.,  246,  266. 
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posed  grant.      Mr.  Justice  Willes  evidently  agrees  with 
that  view. 

That  being  the  rule,  what  are  the  purposes  for  which,  ac- 
cording to  the  ordinary  and  reasonable  uses  to  which  this 
land  might  be  applied,  according  to  its  state  at  the  time  of 
the  grant  or  supposed  grant,  this  road  may  be  used.  When 
Warren  Farm  was  first  inclosed  we  do  not  know,  but  at 
whatever  time  it  may  have  been  inclosed,  one  cannot  sup- 

gose  that  anybody  tnought  of  its  being  used  for  general 
uilding  purposes,  thougn  no  doqbt  the  owner  of  the  farm 
must  always  have  required,  first  of  all,  the  way  to  the 
Kingston  Koad  in  one  direction,  and  then  a  way  to  Wim- 
bledon, which  lies  in  another  direction.  Is  there  any  such 
evidence  of  user  for  purposes  beyond  what  was  necessary, 
and  beyond  what  was  reasonably  required  for  the  occupa- 
372]  tion  of  the  land  in  its  existing  state,  as  that  *we  can 
find  that  the  right  extends  beyond  that?  I  agree,  if  we 
found  that  several  houses  had  been  built  from  time  to  time, 
and  that  the  owner  had  carried  the  materials  over  this  road, 
and  the  occupiers  of  the  new  houses  had  used  the  road,  we 
might  infer  that  the  right  of^  way  was  not  to  be  confined  to 
those  particular  houses,  because  that  was  not  the  original 
grant,  out  that  the  parties  contemplated  building  generally 
at  the  time  of  the  original  grant,  and  intended  to  include  in 
it  a  right  of  way  to  all  future  houses.  I  will  not  say  that 
there  is  no  evidence  here  of  such  a  right,  but  there  is  not 
sufficient  evidence  for  us  to  act  upon,  or  to  lead  us  to  say 
that  there  is  a  right  beyond  what  is  necessary  and  reason- 
able for  the  occupation  of  the  premises  as  a  farm.  The  en- 
largement of  Warren  Farm  House  does  not  carry  the  right 
beyond  a  right  for  farming  purposes.  It  would  be  a  very 
narrow  construction  to  say  that  where  a  small  farm  house 
with  some  small  buildings  was  erected  200  or  300  years  ago 
the  right  of  way  to  it  did  not  include  a  right  of  carting  ma- 
terials to  enlarge  the  farm  buildings  so  as  to  adapt  them  to 
the  present  state  of  agriculture. 

Tnen  with  regard  to  the  changing  a  mud  cottage  into  a 
brick  cottage.  That  is  very  weak  evidence,  if  it  is  evidence 
at  all ;  because  if  a  mud  cottage  becomes  unfit  for  human 
habitation,  and  is  rebuilt  with  brick,  although  there  is  the 
carrying  of  bricks  for  the  time,  the  burden  is  not  perma- 
nently increased,  for  going  to  the  brick  cottage  after  it  is 
once  built  is  no  greater  burden  than  the  going  to  the  mud 
cottage.  The  other  users  that  occurred  of  taking  away 
gravel,  of  going  there  for  the  purposes  of  shooting,  are 
users  reasonably  connected  with  the  occupation  of  the  prem- 
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ifles,  as  they  have  been  daring  the  whole  time  that  the  right 
of  way  has  existed,  as  far  as  we  know.  I  am  therefore  of 
opinion  that  it  is  not  made  oat  that  there  is  any  ri^ht  to  ase 
this  road  for  the  purpose  of  erecting  entirely  new  buildings, 
and  then,  after  those  buildings  are  erected,  to  use  the  road 
for  the  purpose  of  those  buildings.  I  agree,  therefore,  that 
the  appeal  must  be  dismissed. 

B  AGO  ALL  AY,  J.  A. :  I  am  of  the  same  opinion.  It  appears 
to  me  that  there  are  two  *questions  for  decision  in  [373 
this  case.  First,  what  is  the  ^extent  of  the  right  of  way 
which  is  proved  by  the  evidence  in  the  case,  and,  secondly, 
if  a  right  of  way  is  established  limited  to  particular  pur- 
poses, whether  it  can  be  extended  consistently  with  the 
rules  of  law  applicable  to  questions  of  the  like  kind.  I 
think  the  judgment  of  Mr.  Baron  Parke  in  the  case  of  Cow- 
liTig  V.  Higginson  (*)  has  been  interpreted  so  as  to  extend 
its  application  beyond  what  that  learned  Baron  intended. 
It  is  true  that  in  one  part  of  the  judgment  he  uses  this  ex- 
pression: **If  it  is  snown  that  the  defendant,  and  those 
under  whom  he  claimed,  had  used  the  way  whenever  they 
had  required  it,  it  is  strong  evidence  to  show  that  they  had 
a  general  right  to  use  it  for  all  purposes,  and  from  which 
a  jury  might  infer  a  general  right."  Those  words  taken  by 
themselves  point  in  the  direction  of  Mr.  Miller's  argument; 
but  I  think  those  wide  words  are  qualified  by  this  further 
statement :  '*  If  the  way  is  confined  to  a  particular  purpose, 
the  jury  ought  not  to  extend  it ;  but  if  it  is  proved  to  nave 
been  used  for  a  variety  of  purposes,  then  they  might  be 
warranted  in  finding  a  way  for  all."  Now  let  us  take  the 
case  of  an  agricultural  district  where  there  had  been  a  right 
of  way  to  certain  land  exercised  for  agricultural  purposes 
only  for  a  length  of  time,  and  then  it  appears  that  there  is 
valuable  gravel  on  the  estate,  and  the  gravel  is  raised  and 
sold  from  time  to  time,  and  carried  over  the  way  previously 
used  for  agricultural  purposes  alone ;  if  afterwards  other 
mineral  produce  is  found  and  raised,  and  the  way  is  ysed 
for  carrying  that  away,  and  then  the  way  is  used  for  a 
variety  of  other  purposes  that  from  time  to  time  arise  in  the 
course  of  the  occupation  of  the  land,  I  can  understand  that 
if  the  case  went  to  a  jury,  with  user  for  all  this  variety  of 
purposes  established,  the  jury  would  or  might  infer  that 
the  ori^nal  grant  was  a  grant  for  all  purposes.  No  such 
case  anses  here.  If  it  is  not  jjroved  by  evidence — as  I  think 
it  is — it  is  admitted  that  the  right  of  way  was  used  for  agri- 
cultural purposes  from  time  immemorial.     In  addition  to 

(')  4  M.  ik  W.,  25«. 
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that,  two  or  three  users  are  suggested  as  going  beyond  agri- 
cultural purposes,  but  do  not  appear  to  me  to  do  so,  such 
as  building  a  new  barn,  adding  a  wing  to  the  house,  and  the 
shooting.  Then  we  have  two  slight  circumstances — the  re- 
374]]  placing  a  mud  cottage  upon  a  portion  of  *the  prop- 
erty by  a  more  substantial  building,  and  the  taking  gravel 
ana  carting  it  away.  We  have  no  evidence  of  usur  for  any 
purposes  beyond  the  purposes  I  have  referred  to.  If  the 
case  came  before  me  as  a  juryman  to  say  whether  I  would 
infer  a  right  to  use  the  way  for  all  purposes,  I  should  answer 
'^  No."  It  is  not  like  a  general  user  for  all  purposes,  such  as 
Baron  Parke  contemplated.  Therefore  the  first  question 
must  be  answered  that  the  right  of  way  extended  to  the  pur- 
poses for  which  it  has  hitherto  been  enjoyed,  and  no  f  urtuer. 

Then  the  second  question  is,  whether  the  right  to  use  this 
way  being  limited  to  the  particular  purposes,  as  to  which 
there  has  been  actual  proof,  can  be  extended  to  the  pur- 
poses for  which  the  defendant  desires  to  use  it  I  think  he 
cannot  do  that  consistently  with  the  rules  of  law  which  have 
been  from  time  to  time  enunciated,  and  particularly  in  the 
case  of  WilUaifbS  v.  James  (*),  that  you  must  neither  in- 
crease the  burden  on  the  servient  tenement,  nor  substantially 
change  the  nature  of  the  user.  Answering  the  questions 
that  arise  in  this  case  in  the  way  I  have  suggested,  it  ap- 
pears to  me  that  the  judgment  of  the  Master  of  the  Rolls  is 
correct ;  and,  subject  to  the  modification  which  has  been 
mentioned  by  the  Lord  Justice,  there  must  be  an  injunction. 

Beamwell,  B.  :    I  agree.     I  have  nothing  to  add. 

Solicitors :  Home  &  Hunter  ;  Ward  &  Letchworth. 

Q)  Law  Rep.,  2  C.  P.,  577. 
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Constnustion — SettUment — Limitation  to  Chifdr<n — Omission  supplied. 

By  a  post-nuptial  settlement  reciting  an  intention  to  make  further  provision  for 
the  children  of  the  marriage,  certain  sums  of  stock  were  vested  in  trustees  in  trust 
for  the  wife  for  life,  and  after  her  decease  upon  trust  for  all  and  every  tlie  child  and 
children  of  the  marriage  who  being  a  son  or  sons  should  attain  the  age  of  twenty -one 
years,  equally  to  be  divided  between  or  among  them  and  their  respective  exct^^utors 
and  administrators ;  and  if  there  should  be  but  one  such  child,  the  whole  to  be  in 
trust  for  such  one  or  only  child,  Am  or  her  executors  and  administrators.  There  fol- 
lowed a  clause  directing  that  the  trustees  should,  during  the  minority  of  each  of  the 
said  children,  pay  to  the  father,  to  be  by  him  applied  or  not  as  he  should  think  fit^ 
and  after  his  decease  should  apply,  the  income  of  the  presumptive  share  of  every 
such  child  fur  or  towards  hhi  or  fur  niaintenauce  and  education  until  ht9  or  fui-  share 
*  should  become  vested,  or  he  or  she  should  previously  die  : 
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Hdd  (reyerslng  the  decision  of  the  Master  of  the  Bolls),  that  daughters  who  at- 
tained twenty-one  were  entitled  to  share  in  the  fund. 
SembUf  daughters  would  not  acquire  a  vested  interest  till  they  attained  twenty-one. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the 
Rolls. 

By  a  post-nuptial  settlement  dated  the  26th  of  May,  1831, 
reciting  that  Tnomas  Daniel,  for  the  purpose  of  making 
some  further  provision  for  Anna  Maria  his  wife,  and  his 
children  by  her,  was  desirous  and  had  agreed  to  assign  and 
settle  the  several  sums  of  stock  thereinafter  mentioned, 
Thomas  Daniel  settled  several  sums  of  stock  upon  trust  to  pay 
the  income  to  Anna  Maria  Daniel  for  life  for  her  separate  use, 
and  after  her  decease  "In  trust  for  all  and  every  the  child 
and  children  of  the  said  T.  Daniel  by  the  said  A.  M.  his  wife, 
begotten  or  to  be  begotten,  who  being  a  son  or  sons  have  or 
hath  already  attained  or  shall  hereafter  live  to  attain  the 
age  of  twenty-one  years,  equally  to  be  divided  between  or 
among  them,  share  and  share  alike,  as  tenants  in  common, 
and  their  respective  executors  and  administrators ;  and  if 
there  shall  be  but  one  such  child,  the  whole  shall  be  in  trust 
for  such  one  or  only  child,  and  his  or  her  executors  and 
administrators ;  and  upon  further  trust  that  they  the  said 
[trustees]  shall  and  do  in  the  meantime,  after  the  decease  of  the 
*said  A.  M.  Daniel,  during  the  minority  of  each  of  [376 
the  said  children,  pay  unto  the  said  T.  Daniel,  to  be  by  him 
applied  or  not  as  ne  shall  think  proper,  and  after  his  de- 
cease do  and  shall,  by  themselves  or  himself,  pay  and  ap- 
ply the  dividends  and  annual  proceeds  of  the  presumptive 
share  of  every  such  child  in  the  said  trust  funds  and  prem- 
ises for  or  towards  his  or  her  respective  support,  main- 
tenance and  education  until  such  his  or  her  respective  share 
shall  become  vested,  or  he  or  sJte  shall  previously  die." 
There  followed  a  power  to  sell  all  or  any  part  of  the  ex- 
pectant share  "oi  each  of  the  said  sons"  in  the  trust  funds, 
and  appljr  the  same  for  his  preferment  or  advancement, 
though  his  share  should  not  then  have  become  vested. 

There  were  eight  children  of  Mr.  and  Mrs.  Daniel,  three 
sons  and  three  daughters  who  attained  twenty-one,  and  two 
sons  who  died  in  early  infancy.  Mrs.  Daniel  being  dead, 
the  question  now  was  whether  the  fund  was  divisible  in  sixths 
among  the  sons  and  daughters  who  attained  twenty-one,  or 
whether  it  belonged  to  the  three  sons  only.  The  Master  of 
the  Rolls  decided  in  favor  of  the  latter  view.  One  of  the 
daughters  and  her  husband  appealed. 

Beaumont^  for  the  appellants,  having  opened  the  case, 
was  stopped  by  the  court. 
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Bagshawe^  Q.C.,  and  W,  8.  Owen^  for  the  respondents: 
We  may  conjecture  that  there  has  been  an  accidental  omis- 
sion, but  it  is  only  a  conjecture,  there  being  no  ambiguity 
in  the  words  of  the  operative  clause.  The  words  "'who 
being  a  son  or  sons"  are  a  part  of  the  description  of  the 
takers.  If  the  daughters  took  shares  at  all,  their  interests 
were  evidently  intended  to  be  subject  to  a  contingency. 
But  what  was  the  contingency?  No  doubt  this  settlement 
was  made  up  out  of  forms  providing  for  daughters  as  well  as 
sons,  but  it  is  mere  conjecture  that  the  limitations  in  favor 
of  daughters  were  omitted  by  accident,  and  not  struck  out 
on  purpose.  Cholmondeley  v.  Clinton  (')  supports  our  case. 
In  JjangsUm  v.  Langston  ( )  there  were  words,  such  as  do  not 
occur  here,  to  show  an  intention  that  the  eldest  son  should 
377]  take.  The  *words  ''his  or  her  executors  and  admin- 
istrators" are  pure  surplusage,  and  much  weight,  therefore, 
ought  not  to  be  given  to  them. 

JamAs,  L.  J. :  With  all  respect  to  the  decision  of  the  Master 
of  the  Rolls,  and  with  a  full  sense  of  the  importance  of  not 
allowing  ourselves  in  the  construction  of  instruments  to  im- 
port into  them,  by  conjecture  an  intention  which  they  do  not 
express,  I  think  this  case  reasonably  clear.  In  the  first 
place,  there  is  a  recital  of  an  intention  to  make  provision  for 
the  children  of  the  marriage.  Then  the  trust  commences 
with  the  words  "for  all  and  every  the  child  and  children^^ 
and  concludes  with  ''and  if  there  shall  be  but  one  such 
child,  the  whole  shall  be  in  trust  for  such  one  or  only  child 
and  his  or  her  executors  and  administrators."  There  fol- 
lows a  provision  that,  after  the  decase  of  the  wife,  the  trus- 
tees should,  during  the  minority  of  each  of  the  said  children, 
pay  to  the  husband,  and  after  his  decease,  apply  the  income 
of  the  presumptive  share  of  every  such  child  for  or  towards 
his  or  her  maintenance  and  education  until  his  or  her  share 
should  become  vested,  or  he  or  she  should  previously  die. 
There  is,  therefore,  on  the  face  of  the  settlement  abundant 
evidence  of  an  intention  to  provide  for  children  both  male 
and  female.  The  only  reason  for  excluding  daughters  is 
the  insertion  of  the  words  "who  being  a  son  or  sons  shall 
attain  the  age  of  twenty-one  years,"  which  are  said  to  be 
a  necessary  qualification  of  the  takers,  and  to  confine  the 
class  to  male  children.  These  words  are  part  of  a  common 
form,  and  we  must  deal  with  the  case  as  if  the  clause  liad 
run  "for  all  and  every  the  child  and  children  who  being  a 
son  or  sons  shall  attain  the  age  of  twenty-one  years,  or  be- 
ing a  daughter  or  daughters  shall — and  if  there  shall  be  but 

(0  2  Jac.  &  W.,  1.  O  2  CI.  A  F.,  194. 
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one  such  child  then  the  whole  shall  be  in  trast  for  such  one 
or  only  child,  his  or  her  executors  and  administrators." 
The  only  question  then  would  be  what  is  to  be  supplied ; 
and  as  maintenance  is  given  during  minority,  I  shoula  have 
no  diflBculty  in  supplying  "  attain  twenty-one."  If  we  were 
to  affirm  the  decision  of  the  Master  of  the  Rolls,  I  think  we 
should  be  adhering  to  the  mere  letter  and  disregarding  the 
spirit  of  the  instrument. 

*Mellish,  L.  J. :  I  am  of  the  same  opinion.  If  the  [378 
operative  part  of  an  instrument  is  clear,  effect  must  be  given 
to  it,  but  if  it  is  obscure  and  inconsistent,  we  may  resort  to 
any  other  part  of  the  instrument  to  explain  it.  Here,  if  the 
declaration  of  trust  had  contained  onlv  the  words  "for  all 
and  every  the  child  and  children  who  being  a  son  or  sons 
shall  attain  the  age  of  twenty-one  years,"  every  one  must 
have  said  that  if  the  intention  was  to  provide  for  sons  only 
the  sentence  was  most  awkwardly  framed,  and  that  it  was 
impossible  to  say  why  "child  and  children"  had  been  used 
instead  of  "  son  and  sons,"  and  it  would  have  been  impos- 
sible to  avoid  thinking  it  very  probable  that  there  had  been 
an  accidental  omission  of  some  wor^s  applying  expressly  to 
daughters,  though  I  do  not  think  that  this  probability  would 
have  been  enough  to  enable  the  court  to  hold  the  daughters 
entitled.  But  when  we  look  at  the  concluding  part  of  the 
declaration,  "and  if  there  shall  be  but  one  such  child,  in  trust 
for  such  one  or  only  child  and  his  or  her  executors  and 
administrators,"  we  find  ^bat  the  words  "  his  or  her"  create 
an  ambiguity,  and  we  may  look  at  the  rest  of  the  instru- 
ment to  remove  it.  When  we  look  at  the  recital  and  the 
maintenance  clause,  we  find  clear  indications  of  an  intention 
to  provide  for  daughters  as  well  as  sons,  and  as  the  daugh- 
ters have  attained  twenty-one,  I  am  of  opinion  that  they 
are  entitled  to  share  in  the  fund. 

Baggallay,  J.  a.  :  I  am  of  the  same  opinion  ;  and  I  think 
that  this  conclusion  may  be  arrived  at  on  the  operative  part 
of  the  instrument  alone,  without  reference  to  tne  recital  or 
to  the  power  of  maintenance.  The  operative  part  speaks 
first  of  "children,"  and  then  of  a  single  "child,  his  or  her 
executors  and  administors."  The  words  "his  or  her  "  show 
that  "child"  in  the  latter  part  of  the  clause  means  "son  or 
daughter."  The  settlor  therefore  has  shown  in  what  sense 
he  uses  the  word  "child."  We  may  then  read  the  clause 
thus:  " Upon  trust  for  all  and  every  the  son  or  daughter, 
sons  or  daughters,  who  being  a  son  or  sons  shall  attain  the 
age  of  twenty-one  years,  and  if  there  shall  be  only  one  such 
son  or  daughter,  upon  *  trust  for  such  one  or  only  [379 
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son  or  daughter,  his  or  her  executors  or  administrators." 
Thus  read,  fhe  gift  is  a  gift  to  sons  and  daughters  with  a 
(Qualification  as  to  the  sons  alone.  The  settlor,  no  doubt, 
intended  a  qualification  as  to  the  daughters  also,  but  so  far 
as  the  operative  part  is  concerned,  he  has  omitted  it,  though 
probably  it  might  be  implied  from  the  maintenance  clause. 
I  think,  therefore,  that,  taking  the  operative  part  alone, 
daughters  as  well  as  sons  are  the  objects  of  the  gift ;  and 
this  conclusion  is  much  strengthened  by  the  recital  and 
the  maintenance  clause.  * 

Blackburn,  J.:  I  am  of  the  same  opinion.  The  first 
words  of  the  declaration  of  trust  include  all  the  children, 
daughters  as  well  as  sons,  and  daugliters  must  therefore  be 
objects  of  gift  unless  the  words  "  who  being  a  son  or  sons" 
are  intended  to  express  a  necessary  qualification  of  all  per- 
sons who  are  to  take.  The  concluding  words  '^his  or  her 
executors  and  administrators "  show  that  in  some  cases  a 
daughter  might  take.  The  words  '^  who  being  a  son  or  sons 
shaU  attain  the  age  of  twenty -one  years"  cannot  therefore 
be  construed  as  expressing  a  qualification  of  all  the  objects 
of  gift,  but  only  a  modification  of  the  gift  to  such  of  the 
children  as  were  sons.*  Mr.  Bagshawe  argued  that  the 
words  '*his  or  her  executors  and  administrators"  were  sur- 
plusage, and  that  therefore  much  regard  was  not  to  be  had 
to  them  ;  but  I  cannot  accede  to  that  argument.  The  lan- 
guage of  the  maintenance  clause  shows,  further,  that  daugh- 
ters were  intended  to  be  included..  There  might  have  been 
a  difficulty  if  any  of  the  daughters  had  died  under  twenty- 
one,  but  as  they  all  attained  twenty-one  this  question  does 
not  arise. 

Solicitors :  Few  &  Co.;  Oole^  Cole  &  Jackson. 


[Law  Reports,  1  Chancery  Division,  880.] 
C.A.,  Dec  9,  1876. 

380]  *SwABEY  V.  Goldie. 

[1873    S.     100.] 

WUl — Construction — DutrihuHon  per  Capita  or  per  Stirpes. 

A  testatrix  ^ave  the  income  of  one  moiety  of  her  residuary  estate  to  her  daogfater 
Margaret  for  life,  and  the  income  of  the  other  n^oiety  to  her  daoghter  Mary  Ann 
for  life,  and  then  directed  her  trustees  to  stand  possessed  of  one  moiety  of  her  estate 
from  and  after  the  death  of  Margaret,  and  of  the  other  moiety  from  and  after  the 
death  of  Mary  Ann.  in  trust  to  pay,  transfer,  and  assign  the  same  unto  and  amongst 
all  the  children  of  Margaret  living  at  her  decease,  and  the  issue  then  living  of  any 
childen  of  hers  who  should  have  died  in  her  lifetime,  and  all  the  children  of  Mary 
Ann  who  should  be  living  at  her  decease,  and  the  issue  then  living  of  any  children 
of  hers  who  should  have  died  in  her  lifetime,  to  be  equally  divided  between  or 
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among  them  if  more  than  one,  and  if  there  should  be  but  one  such  child  and  no  issue 
of  any  deceased  child,  or  no  such  child  and  only  one  grandchild  of  such  other  issue, 
then  the  whole  to  such  one  child,  grandchild,  or  other  issue ;  the  issue  of  a  deceased 
child  taking  their  parent's  share  : 

Held  (affirming  the  decision  of  Bacon,  V.C.),  that  the  full  and  elaborate  language 
of  the  will,  which  clearly  imputed  a  distribution  of  the  whole  fund  per  capita  among 
the  children  of  both  daughters  could  not  be  controlled  on  the  ground  of  the  incon- 
venience of  keeping  a  moiety  of  the  fund  in  suspense  from  the  death  of  one  daughter 
till  the  death  of  the  other,  though  in  some  cases,  where  the  language  was  very  con- 
cise and  obscure,  the  court  had  held  the  share  of  each  of  the  tenants  for  life  divisible 
on  his  death  among  his  own  children  exclusively. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Bacon  on  the  construction  of  a  will. 

The  testatrix,  by  will  dated  the  16th  of  October,  1832, 
directed  her  trustees  to  stand  possessed  of  the  proceeds  of 
her  residuary  estate  upon"  trust  to  invest  them  as  therein 
mentioned,  and  to  stand  possessed  of  the  trust  moneys  and 
the  investments  thereof,  ''upon  trust  to  pay,  apply  and 
dispose  of  one  moiety  of  the  dividends,  interest  and  annual 
proceeds  thereof,"  during  the  life  of  her  daughter  Margaret 
Simpson,  to  such  persons  as  M.  Simpson  should  appoint, 
and  in  default  of  appointment,  to  M.  Simpson  for  her  sepa- 
rate use.  "And  as  to  the  other  half  part  or  share  of  the 
said  residue  of  the  said  trust  moneys  and  the  stocks,  funds 
and  securities  on  which  the  same  shall  be  invested,"  upon 
trust  to  pay,  apply  and  dispose  of  the  income  thereof  during 
the  life  of  the  testatrix's  daughter  Mary  *Ann  Swabey,  [381 
''in  like  manner  and  subject  to  the  like  directions  for  the 
separate  and  exclusive  use  and  benefit  during  the  natural  life 
of  my  said  last  named  daughter,  as  I  have  hereby  expressed 
of  and  concerning  the  other  moiety  of  the  said  dividends, 
interest  and  annual  proceeds  for  the  benefit  of  my  said 
daughter  Margaret  Simpson."  She  then  proceeded  as 
follows : 

"  And  I  further  direct  that  the  said  [trustees]  and  the  sur- 
vivor of  them,  his  executors,  administrators,  and  assigns, 
shall  stand  possessed  of  one  equal  half  part  or  share  of  the 
said  trust  moneys,  stocks,  funds,  and  securities  arising  from 
the  residue  of  mv  personal  estate,  from  and  immediately 
after  the  death  oi  the  said  Margaret  Simpson,  and  of  the 
said  other  half  part  or  share  thereof  from  and  after  the 
death  of  the  said  M.  A.  Swabey,  upon  and  for  the  trusts 
and  purposes  and  subject  to  the  provisos,  declarations,  and 
directions  hereinafter  expressed  and  declared  of  and  con- 
cerning the  same  (that  is  to  say),  in  trust  to  pay,  transfer, 
and  assign  the  same  unto  and  amongst  all  ana  every  the 
child  and  children  of  my  said  daughter  M.  Simpson,  begot- 
ten or  to  be  begotten,  living  at  the  time  of  her  decease,  and 
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the  lawful  issue  then  living  of  any  child  or  children  of  her 
my  said  daughter  Margaret  Simpson  who  shall  have  died  in 
her  lifetime,  and  all  and  every  the  child  and  children  of  my 
said  daughter  M.  A.  Swabey,  begotten  or  to  be  begotteB, 
living  at  the  time  of  her  decease,  and  the  lawful  issue  then 
living  of  any  child  or  children  of  her  my  said  daughter 
M.  A.  Swabey  who  shall  have  died  in  her  lifetime,  to  be 
equally  divided  between  or  among  them,  if  more  than  one, 
share  and  share  alike,  and  if  there  shall  be  but  one  such 
child  and  no  issue  of  any  deceased  child,  or  no  such  cliild 
and  only  one  grandchild,  or  such  other  issue,  then  the  whole 
to  such  one  child,  grandchild,  or  other  issue.  Nevertheless 
my  will  is  that  the  issue  of  any  such  deceased  child  or  chil- 
dren shall  take  the  same  and  no  greater  share  than  his,  her, 
or  their  parent  or  parents  would  have  been  entitled  to  if  then 
living." 

The  testatrix  died  in  1838.  M.  A.  Swabey  died  in  1869, 
leaving  ten  children  and  one  grandchild,  the  issue  of  a  de- 
ceased child.  The  trustees  thereupon  divided  one  moiety 
of  the  residuary  estate  in  elevenths  among  the  children  and 

f-andchild. 
82]  ^Margaret  Simpson  died  in  1872,  leaving  two  chil- 
dren and  six  ffrandchildren,  the  children  of  a  daughter  who 
had  died  in  her  lifetime.  The  question  was  then  raised 
whether  the  view  which  had  been  acted  upon  in  1869  was 
correct,  and  this  bill  was  filed  to  take  the  opinion  of  the 
court. 

Vice-Chancellor  Bacon  decided  that  the  entire  residuary 
estate  was  divisible  in  fourteenths,  the  issue  of  the  two 
daughters  forming  only  one  class.  The  children  of  Mrs- 
Simpson  appealed. 

Aay,  Q.C.,  and  Macnaghten^  for  the  appellants:  We 
contend  that  at  the  death  of  each  daughter  ner  moiety  be- 
came divisible  among  her  issue.  The  principle  of  the  cases 
is,  that  where  the  fund  is  to  be  kept  together  and  divided 
at  one  i)eriod,  there  is  no  reason  for  inferring  distribution 
per  stirpes  ;  but  if  it  is  divisible  at  different  times,  then  the 
distribution  per  stirpes  is  to  be  preferred:  Hawkins  on 
Construction  of  Wills  (') ;  Willes  v.  Doiiglas  O  ;  Arrow  v. 
Mellish  (");  Waldronv.  BovUer  (*) ;  Turner  v.  Whittaker  (') ; 
WiUs  V.  WiUs  (") ;  Jarman  on  Wills  (0- 

In  Smith  v.  ^reatfield  (")  there  were  directions  which  made 

(1)  Page,  114.  (»)  23  Beav.,  196. 

(«)  10  Beav.,  41  (•)  Law  Rep.,  20  Eq.,  842. 

(3)  1  De  G.  A  Sm.,  366.  O  8d  ed.,  vol  ii.,  pp.  181-188, 

{*)  22  Beav.,  284.  (»)  1  Mer.,  858. 
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.the  fund  divisible  at  one  time.  Here  we  have  directions  for 
immediat^division  as  to  each  moiety,  and  if  the  division  is 
per  capita^  any  immediate  division  on  the  dropping  of  the 
first  life  is  impossible. 

[Blackburn,  J. :  The  direction  is  that  from  and  imme- 
diately after  the  dropping  of  a  life  the  trustees  are  to  hold 
that  share  in  trust,  «c.,  and  not  that  they  are  at  once  to 
divide  it.] 

Jackson^  Q.C.,  and  KeJcewich^  for  the  respondents:  We 
admit  that  the  argument  ab  inconvenienti  has  great  weight 
where  the  language  of  the  will  is  obscure,  but  it  has  none 
where  the  language  is  clear.  All  the  cases  referred  to 
against  us  are  cases  of  very  concise  and  inaccurate  lan- 
guage, which  might,  without  doing  any  violence  to  it,  be 
construed  either  way.  Here  we  have  a  will  which,  though 
not  skilfully  framed,  is  full  and  *elaborate,  and  its  [SoS 
distinct  terms  cannot  be  departed  from.  Abrey  v.  ifeW' 
Tnan  (*)  and  Malcolm  v.  Martin  (')  show  this. 

MacnagTiteTiy  in  reply:  Malcolm  v.  Martin  has  often 
been  doubted,  and  is  not  in  point,  for  there  it  was  held  to 
be  only  one  period  of  division. 

James,  L.J.:  The  construction  which  the  Vice-Chancel- 
lor  has  put  upon  this  will  might  have  led  to  great  incon- 
venience, though  in  the  event  it  happens  not  to  have  done 
so ;  but,  having  regard  to  the  elaborate  way  in  which  the 
will  is  framed,  and  to  the  mode  in  which  the  testatrix  with 
legal  assistance  has  worked  out  her  intention,  it  would^  be 
dangerous  if  we  were  to  interpolate  words>  or  to  alter  the 
words  constituting  the  clause.  There  was  an  inconvenience, 
which  the  testatrix  appears  to  have  overlooked,  in  keeping 
a  moiety  of  the  fund,  both  principal  and  income,  in  sus- 
pense from  the  death  of  one  tenant  for  life  to  that  of  the 
other,  but  everything  else  is  against  the  appellants.  The 
testatrix  first  deals  with  one  moiety,  giving  a  life  interest  in 
it.  Next  she  gives  a  life  interest  in  the  other.  She  then 
puts  the  two  moieties  together  for  the  purpose  of  disposing 
of  the  capital  as  a  whole.  The  context  appears  to  me  to  be 
rather  in  favor  of  than  against  the  literal  construction. 
There  is  no  direction  for  an  immediate  division  when  the 
daughter  dies,  but  on  her  death  the  trustees  are  to  stand 
possessed  of  that  moiety  in  trust  for  division  among  a  cer- 
tain class,  which  is  quite  consistent  with  the  view  that  the 
class  might  not  be  ascertained  at  once.  In  my  opinion  the 
appeal  must  be  dismissed. 

Hellish,  L.J.:    I  am  of  the  same  opinion. 

0)  16  Beav.,  481.  (»)  8  Bro.  C.  C,  50, 

15  Eng.  Rep.  101    , 
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Baggallat,  J. a.:  I  also  am  of  opinion  that  the  decision 
of  the  Vice-Chancellor  was  right.  We  ranst  look  to  what 
the  fund  is,  among  whom  it  is  to  be  divided,  ani  when  the 
384]  division  is  to  take  place.  .  The  *testatrix  disposes  of 
two  moieties,  keeping  them  distinct  in  the  first  part  of  the 
will  and  combining  tnem  in  the  second  part,  where  they  are 
mven  to  a  compound  class  consisting  of  children  of  A. 
living  at  her  death,  and  children  of  B.  living  at  her  death. 
The  disposition  in  fact  amounts  to  this,  "  Subject  to  the 
*  above  life  interests,  I  give  my  whole  estate  among,"  &c. 
In  every  one  of  the  cases  cited  by  Mr.  Kay  a  form  of  words 
was  used  which  was  ambiguous  from  its  conciseness,  and 
in  four  of  them  death  was  spoken  of  in  the  sigular  num- 
ber, though  several  persons  could  not  be  expected  to  die 
at  once. 

Blackburn,  J, :  I  am  of  the  same  opinion.  If  the  will 
had  dealt  with  each  moiety  separately,  giving  it  over  in  the 
same  terms  as  those  which  have  been  used,  there  could  have 
been  no  dispute.  If  the  testatrix  had  consulted  us  we 
might  have  said,  ''  Do  you  observe  that  you  are  making  half 
the  fund  available  to  nobody  from  the  death  of  one  of  your 
daughters  till  that  of  the  other."  And  she  would  very 
likely  have  attached  great  weight  to  this,  if  what  she  was 
giving  had  been  the  whole  provision  for  the  family  ;  but,  for 
anytmng  we  know,  it  may  have  been  nothing  but  pocket- 
money,  and  she  might  have  said,  ''There  is  an  incon- 
venience in  that,  but  still  I  prefer  this  mode  of  division  to  a 
division  per  stirpes.^ ^  To  give  effect  to  the  contention  of 
the  appellants,  we  must  interpolate  after  the  words  "in 
trust  to  pay,  transfer,  and  assign  the  same,"  the  words  *'as 
regards  the  share  of  my  daughter  Margaret,"  and  then  fur- 
ther on,  before  the  words  ''all  and  every  the  child  and  chil- 
dren of  my  daughter  Margaret  Simpson,"  the  words  "and 
as  regards  the  share  of  my  daughter  Mary  Ann,  unto  and 
amongst."  That  is  putting  in  a  great  deal.  The  testatrix, 
if  it  had  been  called  to  her  attention,  might  have  prefer- 
red it,  but  on  the  other  hand  it  might  have  defeated  her 
intention.  % 

Solicitors :  Burton,  Teates  &  Hart;  Fern  &  Co. 
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[Law  Reports,  1  Chancery  Division,  886.] 
C.A.,  Dec.  3,  6,  13,  1876. 

*MuTLow  V.  Bigg.  [385 

[1878    M.     29.] 

Convenion  mtopenonaliy—Iieconveraion  into  BeeUfy — EUeHon  hy  Conduct — Dnttt  for 
Sale,  JProceecU  to  become  Pereonal  Estate — JUghta  of  unpaid  Legatees. 

A  testator,  after  giving  certain  legacies,  devised  a  freehold  house  to  A.,  B.  and  C, 
in  trust  for  sale,  the  proceeds  to  be  considered  part  of  his  personal  estate,  and  gave 
his  residuary  real  and  personal  estate  to  A.,  B.  and  C.  A.,  B.  and  0.  paid  all  the 
legacies  except  two  out  of  other  parts  of  the  testator's  estate,  and  kept  the  house 
unsold,  granting  a  lease  of  it  to  a  tenant.  The  house  remained  unsold  for  fifty 
years,  and  the  two  legatees  permitted  their  legacies  to  remain  during  all  that  time 
unpaid,  without  requiring  a  sale  or  any  formal  security  on  the  house  : 

Held,  in  a  suit  by  the  personal  representative  of  C.  against  the  real  and  personal 
representatives  of  the  testator  for  the  administration  of  his  estate,  that  A.,  B.  and 
C.  had  by  their  conduct  elected  to  take  the  house  as  reconverted  into  real  estate ; 
that  the  assent  of  the  unpaid  legatees  might  be  inferred;  and  bill  dismissed  accord- 
ingly. 

The  decree  of  Hall,  V.C,  reversed  on  further  evidence. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
HallC). 

Edward  Bigg,  by  his  will,  dated  the  6th  of  January, 
1820,  after  giving  certain  legacies,  made  the  following  dis- 
positions: "  I  give  to  my  son  Edward  Smith  Bigg  and  to 
my  daughters  Sarah  Anne  Bigg  and  Emma  Frances  Bigg, 
my  executor  and  executrixes  hereinafter  named,  their  heirs 
and  assigns,  my  freehold  messuage  or  tenement  in  Fen- 
church  Street,  and  also  my  two  freehold  messuages  or  tene- 
ments in  Fenchurch  Buildings,  London,  to  hold  th^  same 
to  my  said  executor  and  executrixes,  their  heirs  and  assigns, 
in  trust  to  sell  and  dispose  of  the  same,  and  convert  the 
same  into  money,  and  the  money  arising  by  such  sale  to  be 
considered  part  of  my  personal  estate."  The  testator  then 
bequeathed  to  his  daughter  Anne  Lucy  Hallen,  for  her 
separate  use,  the  sum  of  £1,000,  to  his  daughters  Ellen 
Elizabeth  Bigg,  Lucy  Maria  Bigg,  and  his  sons  Smith 
Henry  Bigg  and  William  Robert  Bigg,  the  sum  of  £2,500 
each ;  and  he  then  demised  and  bequeathed  unto  the  said 
Edward  Smith  Bigg,  Sarah  Anne  Bigg,  and  Emma  Fran- 
ces *Bigg,  all  the  rest,  residue  and  remainder  of  his  [386 
estate  and  effects  whatsoever  and  wheresoever,  freehold, 
copyhold  and  personal,  to  hold  to  them  as  tenants  in  com- 
mon, their  several  and  respective  heirs,  executors,  adminis- 
trators and  assigns  forever. 

(>)  9  Eng.  Rep.,  784. 
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The  testator  died  on  the  23d  of  July,  1823,  and  his  will 
was  proved  by  Edward  Smith  Bigg  and  Sarah  Anne  Bigg 
alone  on  the  8th  of  November,  1823. 

Besides  the  freeholds  specified  in  the  will,  the  testator 
died  possessed  of  three  freehold  houses  in  Middlesex,  and 
certain  leaseholds,  and  other  personal  estate. 

Edward  Smith  Bigg  took  possession  of  the  real  and  per- 
sonal estate,  and  paid  out  oi  the  jMjrsonal  estate,  irrespect- 
ive of  the  leaseholds,  the  testator's  debts  and  some  oi  the 
legacies ;  but  he  was  unable  to  pay  all  the  legacies  without 
having  recourse  to  the  freeholds  and  leaseholds. 

In  the  year  1829  Edward  Smith  Bigg,  Sarah  Anne  Bigg, 
and  Emma  Frances  Bigg  sold  the  freehold  houses  in  Fen- 
church  Buildings  for  £1,010.  At  the  same  time  they  at- 
tempted to  sell  the  house  in  Fenchurch  Street,  but  could 
not  get  the  price  at  which  it  was  valued,  and  it  remained 
unsold  up  to  the  time  of  the  filing  of  the  bill. 

In  the  year  1832  Edward  Smith  Bigg,  Sarah  Anne  Bigg, 
and  Emma  Frances  Bigg  conveyed  the  three  houses  in 
Middlesex,  which  were  not  comprised  in  the  trust  for  sale, 
to  Smith  Henry  Bigg  in  satisfaction  of  his  legacy  of  £2,500. 

The  defendants  stated  that  Edward  Smith  Bigg  aud  his 
two  sisters,  Sarah  Anne  Bigg  and  Emma  Frances  Bigg, 
were  desirous  of  keeping  the  nouse  in  Fenchurch  Street, 
both  because  it  had  been  in  the  family  some  time,  and  be- 
cause the  property  was  rising  in  value.  In  the  year  1838 
Edward  Smith  Bigg,  Sarah  Anne  Bigg,  and  Emma  Frances 
Bigg  joined  in  granting  a  lease  of  the  house  for  twenty-one 
years  to  a  tenant,  in  which  the  rent  of  £210  was  reserved 
to  them,  their  heirs  and  assigns.  On  that  occasion  Edward 
Smith  Bi^g  laid  out  a  considerable  sum  of  his  own  money 
in  improving  the  property.  It  was  also  proved  that  he  ex- 
pended some  of  his  own  money  in  payment  of  some  of  the 
legacies ;  and  it  was  also  statea  by  the  defendants  that  some 
of  his  sisters  had  advanced  money  for  the  same  purpose. 
387]  *In  the  year  1837  Edward  Smith  Bigg  passed  the 
residuary  account  of  the  testator's  estate.  At  that  time  all 
the  debts,  funeral  and  testamentarv  expenses,  were  paid, 
and  all  the  legacies,  except  those  of  £2,600  each  to  Ellen 
Elizabeth  Bigg  and  Luc^  Maria  Bigg,  which  remained  un- 
paid at  the  time  of  the  filmg  of  the  bill. 

Emma  Frances  Bigg  died  intestate  in  May,  1844.  Ed- 
ward Smith  Bigg  was  her  heir-at-law. 

Sarah  Anne  Bigg  died  in  July,  1865,  having  by  her  will 
given  her  residuary  real  and  personal  estate  to  the  children 
of  her  brother,  Smith  Henry  Bigg.     Administration  with 
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her  will  annexed  was  granted  to  her  sister  Lucy  Maria 

Bigg- 
in the  year  1869  Edward  Smith  Bigg  and  Sarah  Anne 
Bigg  sold  some  of  the  leasehold  property  comprised  in  the 
residuary  gift  for  £3,000 ;  and  for  the  purpose  of  comple- 
ting the  title,  Edward  Smith  Bigg  took  out  administration 
to  the  estate  of  his  deceased  sister,  Emma  Frances  Bigg. 

After  the  death  of  Sarah  Anne  Bigg,  Edward  Smith  Bigg 
sold  another  portion  of  the  leaseholds  for  £2,440.  The  re- 
mainder of  the  leaseholds  still  remained  unsold  at  the  time 
of  the  tiling  of  the  bill. 

The  residuary  legatees,  Sarah  Anne  Bi^  and  Emma 
Frances  Bigg,  and  also  their  sisters  Ellen  Elizabeth  Bigg 
and  Lucy  Maria  Bigg,  after  their  father's  death,  went  to  re- 
side with  their  brother  Edward  Smith  Bigg,  and  he  paid 
them  from  time  to  time  sums  of  money  for  pocket-money 
out  of  the  income  of  their  father's  property  for  the  time 
being  remaining  unsold,  the  rest  of  the  income  being  ex- 
pended by  him  in  housekeeping  for  the  family.  But  no 
written  agreement  was  made,  and  no  settlement  was  come 
to,  either  with  Sarah  Anne  and  Emma  Frances  as  to  their 
shares  in  the  residuary  estate,  or  with  the  other  two  sisters 
as  to  their  legacies  oi  £2,500  each.  A  memorandum  was, 
however,  found  after  the  institution  of  the  suit,  in  the 
handwriting  of  Edward  Smith  Bigg,  but  without  date  and 
in  the  following  terms : 

''Memorandum — That  the  legacies  given  by  my  father's 
will  to  my  sisters  Ellen  and  Lucy  have  been  unpaid,  and 
the  principal  sums  of  £2,600  each  are  still  due  and  payable 
upon  his  property,  two-thirds  of  which  are  now  my  prop- 
erty, and  one- third  belongs  to  my  sister  Sarah  Anne  Bigg." 

^Edward  Smith  Bigg  died  in  February,  1871,  hav-  [388 
ing  by  his  will,  dated  tne  7th  of  September,  1869,  given  his 
residuary  real  and  personal  estate  to  the  children  of  his 
brother  Smith  Henry  Bigg,  share  and  share  alike,  and  ap- 
pointed his  sister  Lucy  Maria  Bigg  his  sole  executrix. 

After  the  death  of  Edward  Smith  Bigg,  the  plaintiff, 
Mary  Mutlow,  who  was  a  niece  of  Emma  Frances  Bigg, 
took  out  administration  de  bonis  non  to  her  estate,  and  she 
and  her  husband  filed  the  present  bill  against  Lucy  Maria 
Bigg  and  Smith  Henry  Bigg,'  the  executrix  and  heir-at-law 
of  Edward  Smith  Bigg-,  praying  for  administration  of  the 
personal  estate,  and  the  execution  of  the  trusts  of  the  will 
of  the  original  testator,  Edward  Bigg. 

The  principal  object  of  the  suit  was  to  obtain  possession 
of  Emma  Frances  Bigg's  share  of  the  freehold  houses  in 
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Fenchurch  Street,  which  had  greatly  increased  in  valne 
since  the  testator's  death. 

The  defendants  by  their  answer  set  up  the  Statute  of 
Limitations. 

The  Vice-Chancellor  held  that  the  trust  was  an  express 
trust  within  the  26th  section  of  the  Statute  of  Limitations 
(3  &  4  Will.  4,  c.  27),  and  declared  the  plaintiffs  entitled  to 
a  decree  for  the  execution  of  the  trusts  of  the  will  so  far  as  ^ 
related  to  the  unsold  land.  The  decree,  however,  as  drawn  * 
up  extended  to  all  the  property  devised  in  trust  for  sale. 
From  this  decree  the  defendants  appealed. 

The  appeal  came  on  to  be  heard  before  the  full  Court  of 
Appeal  on  the  12th  of  November,  1874,  when  the  counsel 
for  the  appellants  relied  upon  an  objection  to  the  title  of 
the  plaintiffs,  which  was  not  urged  at  the  hearing  before 
the  Vice-Chancellor,  namely,  that  Edward  Smith  Bigg, 
Sarah  Anne  Bigg,  and  Emma  Frances  Bigg,  had  elected  to 
take  the  house  in  Fenchurch  Street  as  real  estate,  and  that 
the  plaintiffs,  who  were  only  the  personal  representatives 
of  Emma  Frances  Bigg,  had  no  title,  even  though  the 
Statute  of  Limitations  were  no  bar ;  and  their  Lordships, 
considering  that  the  whole  of  the  facts  bearing  on  the  ques- 
tion of  the  reconversion  of  the  property  into  real  estate 
were  not  before  the  court,  ordered  the  appeal  to  stand  over, 
with  liberty  to  the  plaintiffs  to  amend  the  biU  and  for  the 

Sa^rties  to  put  in  fresh  evidence. 
89]  *The  plaintiffs  accordingly  amended  the  bill,  mak- 
ing the  children  of  Smith  Henry  Bigg,  who  were  the  devisees 
of  the  real  estate  of  Emma  Frances  Bigg,  defendants,  and 
the  original  defendants  put  in  a  voluntary  answer.  The 
dealings  with  the  property,  as  stated  above,  were  thu^  fully 
brought  before  the  court.  The  defendants  also  stated  that 
the  legacies  to  Ellen  Elizabeth  and  Lucy  Maria  Bigg  had  in 
fact,  since  the  filing  of  the  bill,  been  satisfied  out  of  the 
assets  of  Edward  Smith  Bigg. 

The  appeal  now  came  on  again  for  hearing  before  the  Court 
of  Appeal. 

Morgan^  Q.C.,  and  Marcy^  for  the  original  defendants, 
Lucy  Maria  Bigg  and  Smith  Henry  Bigg  :  Tne  whole  fact^  so 
far  as  it, is  now  possible  to  ascertain  them,  being  before  the 
court,  it  is  clear  that  the  residuary  legatees  elected  to  retain 
this  ireehold  house  in  specie,  and  tnat  it  yas,  as  between 
their  real  and  personal  representatives,  reconverted  into 
real  estate.  In  that  case  the  plaintiffs  have  no  interest  inde- 
pendently of  the  effect  of  the  Statute  of  Limitations.  The 
three  residuary  legatees  were  absolutely  entitled  to  the  house 
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subject  to  the  payment  of  the  testator's  debts  and  legacies. 
In  the  year  1837  all  the  debts  had  been  paid,  and  all  the 
legacies,  except  those  due  to  the  two  sisters  Ellen  Elizabeth 
and  Lucy  Maria  Bigg.  In  1832  the  residuary  legatees  satis- 
fied Smith  Henry  Bigg's  legacy  by  the  sale  to  him  of  another 
part  of  the  estates  not  included  in  the  trusts.  If  they  had 
in  like  manner  paid  off  the  two  sisters'  legacies,  there  would 
have  been  no  question  as  to  their  right  to  take  the  house  as 
real  estate.  W  hat  difference  could  tne  non-payment  of  these 
two  legacies  mike  ? 

The  evidence  is  conclusive  that  the  legatees  acquiesced  in 
the  postponement  of  the  legacies,  and  it  is  exactly  the  same 
as  if  they  had  accepted  a  formal  mortgage  of  the  hpuse 
instead  of  payment.  It  would  be  unreasonable  that  the 
court  shoula  hold  that  land  devised  in  trust  for  sale  could 
retain  for  an  indefinite  time  the  character  of  personal  estate 
although  all  parties  interested  acquiesced  in  its  being  held 
in  specie. 

The  defendants  expressly  state  that  the  object  of  the  three 
^residuary  legatees,  and  indeed  of  the  whole  family,  [390 
was  not  to  sell  the  property,  both  because  it  had  been  in  the 
family  some  time,  and  because  it  was  increasing  in  value ; 
and  the  Whole  circumstances  of  the  case,  especially  the 
payment  of  Smith  Henry  Bigg's  legacy  by  means  of  the 
sale  of  another  part  of  the  property,  the  granting  of  a  lease 
of  the  house  in  Fenchurch  Street,  and  the  laying  out  of 
money  by  Edward  Smith  Bigg  in  improving  the  property, 
confirm  that  view.  We  contend,  therefore,  that  they  both 
had  the  power  to  elect,  and  did  elect,  to  take  the  house  as 
real  estate :  Crdbtree  v.  Bramble  (*) ;  Davies  v.  AsJifordC) ; 
OrieshacJc  v.  Freemantle{^)\  Putteney  v.  Darlington  (*) ; 
Cookson  V.  Cookson  (*) ;  Fletcher  v.  Ashhurneri^). 

With  respect  to  the  Statute  of  Limitations,  we  contend 
that  the  Vice-Chancellor  wap  wrong  in  holding  that  there 
was  an  express  trust  under  the  25th  section  of  the  3  &  4 
Will.  4,  c.  27.  There  was  no  relation  of  trustee  and  cestui 
que  trust  created  between  the  devisees  in  trust  for  sale  and 
the  leeatees.  There  was  only  a  direction  to  the  trustees  to 
turn  the  estate  into  money  so  that  it  might  become  part  of 
the  testator's  personal  estate  in  the  hands  of  the  executors. 
The  plaintiffs,  as  personal  representatives  of  Emma  Frances 
Bigg,  can  only  claim  a  share  as  residuary  legatees. 

If  the  executors  and  trustees  for  sale  had  been  different 

(»)  8  Atk.,  680.  (*)  1  Bro.  0.  C.  223. 

(«)  16  Sim.,  42.  (*)  12  Cl.  *fe  F..  121. 

(»)  17  Beov.,  314.  (•)  1  Wli.  <t  T.  L.  C,  741,  3d  ed. 
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persons  the  right  of  a  residuary  legatee  against  the  execu- 
tors  would  have  been  now  barred  by  the  statute,  and  the 
legatee  could  not  have  proceeded  against  the  trustees  to 
force  them  to  sell  the  estate:  Dickenson  v.  Teasdale{'); 
Knox  V,  Kelly  {^);  Young  v.  Wilton  {*);  Shelf ord's  Real 
Property  Statutes  (*) ;  Philippo  v.  Munnings  (*) ;  Pawsey 
V.  Barnes  C). 

Davey^  Q.C.,  for  the  children  of  Smith  Henry  Bigg,  sup- 
ported the  same  contention  as  to  the  reconversion  of  the 
property  into  real  estate,  and  referred  to  Dixon  v.  Gay- 
fere  i^). 

391]  ^Dickinson,  Q.C.,  and  Bunting,  for  the  plaintiffs: 
We  contend,  first,  that  the  three  residuary  legatees,  Edward 
Smith  Big^,  Sarah' Ann  Bigg,  and  Emma  Frances  Bigg, 
were  never  in  a  position  in  wnich  they  could  elect  to  treat 
the  estate  as  reconverted  into  realty.  However  distinctly 
thev  might  have  expressed  their  desire  to  elect,  whether 
veroally  or  in  writing,  they  had  no  power  to  elect  so  long 
as  any  of  the  legacies  remained  unpaid.  Whether  the  lega- 
tees consented  or  not  makes  no  difference.  No  doubt  they 
consented  to  postponement  of  payment  for  one  reason  or 
another ;  but  there  is  no  proof  that  they  agreed  to  accept  a 
permanent  charge  on  the  estate  instead  of  a  right  of  pay- 
ment under  the  trusts  of  the  will.  The  undated  memoran- 
dum is  clearly  subsequent  to  the  death  of  Emma  Prances 
Bigg,  whom  we  represent,  and  is  itself  a  proof  that  no  such 
arrangement  was  made  in  her  lifetime.  If  the  legal  estate 
had  been  in  other  persons  as  trustees,  they  were  never  in  a 
position  to  say  to  them,  "All  the  purposes  of  the  trust  for 
conversion  are  at  an  end ;  convey  the  legal  estate  to  us." 
They  were  never  completely  domini  of  me  estate :  Sisson 
V.  (Hies  (■) ;  Barker  v.  May  (*). 

In  the  second  place,  we  say  that  the  residuary  legatees 
never  did  elect  to  hold  the  house  as  land.  It  is  true  that 
they  postponed  the  sale  of  it,  but  that  was  merely  for  the 
purpose  of  waiting  for  a  better  market,  as  the  property  was 
rising  in  value  ;  and  it  is  in  evidence  that  in  1829  they  did 
actually  attempt  to  sell  it.     The  mere  fact  of  keeping  the 

Sroperty  unsold  is  not  an  election  to  take  it  as  land.     They 
eait  with  the  leasehold  property  in  the  same  way,  selling 
from  time  to  time  as  they  had  a  good  opportumty.    The 

(»)  1  D.  J.  A  S.,  62.  (•)  20  L.  J.  (Oh.),  393. 

(«)  6  Jr.  Eq.  Rep.,  279.  0)  1*^  Be»v.,  483. 

P)  10  Ibid.,  10.  (8)  3  D.  J.  A  S.,  614. 

(*)  7th  ed.,  p.  218.  (•)  9  B.  <fe  C,  489. 
C)  2  My.  <&  Or.,  809. 
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fact  of  their  granting  a  lease  of  the  house  is  not  inconsistent : 
it  would  possibly  make  the  freehold  sell  better. 
In  the  third  place,  we  contend  that  we  are  entitled  to  a 

Sneral  administration  decree.  The  plaintiff  Mary  Anne 
utlow  is  the  administratrix  of  Emma  Frances  Bigg,  and 
there  is  no  statute  which  prevents  our  getting  a  decree 
against  the  defendant  Lucy  Maria  Bigg,  who  represents  the 
original  testator  Edward  Bigg,  for  the  administration  of  his 
estate.  In  the  year  1869,  which  is  less  than  twenty  years 
ago,  some  part  of  the  testator's  leasehold  estate  was  still  in 
the  hands  of  Edward  Smith  Bigg  and  Sarah  *Anne  [392 
Bigg,  his  surviving  executors,  unsold,  and  they  then  sold  it 
for  £1,100.  On  that  occasion  Edward  Smith  Bigg  took  out 
administration  to  Emma  Frances  Bigg  to  complete  the  title, 
but  the  two  survivors  received  the  purchase- monej  as  ex- 
ecutors. In  1872,  Lucy  Maria  Bigg,  as  the  administratrix 
of  her  sister  Sarah  Anne  Bigg,  received  a  sum  of  money  as 
her  share  of  the  residuary  estate  of  the  original  testator. 
Surely,  we  may  call  her  to  account  for  this. 

James,  L.J.:  It  is  not  necessary,  I  think,  to  deal  with 
the  part  of  the  case  which  was  before  the  Vice-Chancellor. 
The  only  question  before  him  was  as  to  the  effect  of  the  two 
sections  ox  the  Statute  of  Limitations ;  but  there  was  a  point 
which  was  raised  when  the  matter  was  before  the  Court  of 
Appeal  on  a  former  occasion,  and  which  appeared  to  the 
court  as  then  constituted  not  to  have  been  sufficiently  raised 
on  the  pleadings  and  evidence,  namely,  as  to  the  effect  of 
the  conduct  of  the  parties  in  producing  what  is  called  in 
this  court  a  reconversion.  This  matter,  therefore,  is  now 
fully  brought  before  us  under  circumstances  showing  what 
great  danger  there  frequently  is  in  endeavoring  to  give  an 
effect  to  that  which  has  been  done  for  a  long  course  of  years, 
contrary  to  that  which  people  themselves  have  been  doing, 
when  they  have  had  no  opportunity  of  explaining  the  cir- 
cumstances under  which  they  began  doing  it.  In  this  case 
the  testator  died  as  far  back  as  the  year  1823 ;  from  the 
year  1823  until  the  filing  of  the  bill  on  the  31st  of  Januarv, 
1873,  that  is  very  nearly  fifty  years,  a  certain  portion  of  the 
real  estate  of  the  testator — his  remaining  real  estate — has 
been  enjoyed  and  dealt  with  as  real  estate ;  but  in  the  year 
1873  a  person  having  some  interest  in  the  personal  estate  of 
a  legatee  under  the  will  of  the  original  testator  who  died  in 
1823,  has  filed  a  bill  for  the  purpose  of  having  it  declared 
that  that  property  which  has  been  enjoyed  as  real  estate  for 
fifty  years  has  all  along  been  in  contemplation  of  the  Court 
of  Equity  personal  estate,  and  is  now  to  be  sold  and  dealt 
16  Eng.  Rkp.  102 


812  CHANCERY  DIVISION.  [L.  B. 

1875  Mutlow  Y.  Big|.  G.A. 

The  existence  of  the  right,  such  as  it  was,  in  them  would 
not  prevent  the  residuary  legatees  from  exercising  their 
election  to  take  the  property  either  in  one  character  or  in 
another.  Just  in  the  same  way,  it  appears  to  me  that  if 
there  had  been  any  ordinary  trust  of  an  estate  to  sell  and 
pay  oflf  a  mortgage,  and  then  to  divide  the  surplus  between 
three  particular  persons,  and  those  three  persons  arranged 
with  tiie  mortgagee,  and  said.  We  do  not  want  to  have  the 
mortgage  paid  off,  and  we  wish  to  take  the  estate  as  realty 
and  not  personalty,  the  existence  of  a  mortgage  would  not 
prevent  them  being  in  the  same  position  as  any  other  owners 
of  such  a  trust  estate.  I  am  of  opinion  that  under  these 
circumstances  the  residuary  legatees  have  expressed  suffi- 
ciently their  intention  to  elect,  and  that  the  charge  on  the 
estate,  so  far  as  it  was  a  trust  in  favor  of  the  particular 
legatees,  could  not  operate  to  prevent  their  making  and 
giving  effect  to  that  election. 

Then  there  is  another  part  of  the  case,  as  to  the  general 
residuary  estate  of  this  gentleman,  who  died  in  the  year  1823, 
the  final  accounts  of  which  were  passed  solne  time  in  1837. 
This  being  in  the  second  generation,  all  the  next  of  kin  liv- 
ing at  that  time,  and  all  the  people  interested,  having  years 
and  years  ago  been  quite  satisfied  with  everything  that  had 
been  done,  had  never  made  a  claim,  and  nobody  from  that 
time  until  this  suit  was  instituted  has  endeavored  in  any 
way  to  interfere  with  what  has  been  done  with  the  property, 
or  to  upset  any  of  the  former  arrangements.  But  it  was 
said  that  there  were  some  assets  admitted  to  bo  in  their 
hands.  On  the  contrary,  what  is  alleged  with  regard  to  the 
assets  is  that  they  were  dealt  with  in  a  manner  which 
showed  that  they  belonged  to  the  trustees  themselves  and 
not  to  the  testator's  estate. 

Under  these  circumstances  I  am  of  opinion  that  the  case 
fails  altogether,  and,  that  the  bill  ought  to  be  dismissed. 
396]  *Melli8H,  L.  J. :  I  am  of  the  same  opinion.  The  evi- 
dence proving  that  the  three  residuary  legatees  wished  to 
take  this  as  real  estate,  assuming  that  tney  nad  the  power  to 
take  it  as  real  estate,  seems  to  me  to  be  so  strong  as  to  leave 
the  question  beyond  all  possibility  of  doubt.  First  of  all, 
a  great  number  of  years  have  passed,  and  you  find  them 
leasing  the  property  as  if  it  were  their  own.  Then  you  find 
the  payment  of  one  of  the  legacies  out  of  the  other  real 
estate  which  has  been  left,  and  a  dealing  with  this  estate 
in  a  way  as  if  it  were  their  own.  I  do  not  think  any  of  the 
cases  which  have  been  cited  come  at  all  near  the  present 
with  regard  to  the  strength  of  the  evidence  that  the  parties 
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intended  to  take  the  property  as  realestate.  It  is  said  that 
they  did  not  intend  to  take  it  as  real  estate,  because  in  the 
first  instance  they  put  it  up  for  sale  and  withdrew  it,  find- 
ing that  they  could  not  get  a  sufficient  sum.  From  that  it 
is  assumed  that  they  were  always  intending  to  have  it  sold. 
In  a  certain  sense  people  possessed  of  property  which  they 
only  keep  because  it  is  of  value  to  them,  may  be  said  to 
intend  to  sell  at  a  favorable  opportunity.  Here  was  prop- 
erty in  the  middle  of  the  city  of  London,  which  evidently 
Edward  Smith  Bigg,  who  was  the  brother  who  managed  the 
property  altogether  for  his  sisters,  thought  was  property 
likely  to  increase  in  value,  and  that,  no  doubt,  was  a  per- 
fectly good  reason  for  not  selling  it.  If  he  wished  it  to  con- 
tinue to  be  kept  as  a  permanent  investment,  I  do  not  see 
how  it  is  possiole  to  come  to  any  other  conclusion  than  that 
he  desired  to  keep  it  as  real  estate.  That  being  so,  the  only 
real  question  is  whether  the  circumstance  oi  two  of  the 
legacies  not  beinc  pjaid  during  Edward  Smith  Bigg's  life- 
time does,  as  a  rule  in  this  court,  make  it  impossible  that 
they  should  have,  elected  to  take  it  as  real  estate.  If  (as 
was  fairly  put  in  the  argument)  the  residuary  legatee  and 
the  trustees  for  sale  were  different  persons,  the  residuary 
legatees,  not  having  the  legal  estate  in  them,  could  not  elect 
to  take  the  property  as  real  estate  so  long  as  the  trustee 
kept  it  directly  under  the  trust  for  sale  without  the  consent 
of  the  persons  who  were  entitled  to  call  on  the  trustees  to 
sell  for  the  purpose  of  paying  oflf  the  legacies,  because, 
*as  long  as  the  trustees  held  it,  it  was  their  primary  [397 
duty  to  sell  it. 

Therefore,  in  that  state  of  things,  if  they  wanted  to  take 
it  as  real  estate  they  would  have  to  obtain  the  assent  of  the 
legatees.  At  the  same  time,  if  the  legatees  assented  to  the 
trustees  that  it  should  be  held  by  the  cestuis  que  trust  as 
real  estate,  it  being  understpod  that  they  were  to  continue 
to  have  the  charge  on  it,  and  in  the  meantime  receive  the 
interest,  I  do  not  see  why  the  trustees  should  not  carry  out 
that  intention.  Here  the  trustees  and  the  residuary  lega- 
tees are  the  same  persons.  What  difference  does  that 
make  ?  Of  course  if  a  very  short  time  had  elapsed  the  court 
would,  I  think,  require  stronger  evidence  where  there  were 
legacies  outstanding  than  if  the  legacies  had  been  paid.  At 
the  same  time  it  must  be  perfectly  possible  for  the  legatees 
to  give  such  a  consent  as  would  justify  the  residuary 
legatees  in  treating  the  property  as  real  estate,  and  if  you 
can  clearly  see  that  the  condition  of  things  is  such  that  the 
real  position  of  the  legatees  is  not  injured  in  the  least  by 


812  •  CHAJBTCERY  DIVISION.  [L.  R. 
1876 Mutiow  V.  Bigg. OA. 

The  existence  of  the  right,  such  as  it  was,  in  them  would 
not  prevent  the  residuary  legatees  from  exercising  their 
election  to  take  the  property  either  in  one  character  or  in 
another.  Just  in  the  same  way,  it  appears  to  me  that  if 
there  had  been  any  ordinary  trust  of  an  estate  to  sell  and 
pay  oflf  a  mortgage,  and  then  to  divide  the  surplus  between 
three  particular  persons,  and  those  three  persons  arranged 
with  tne  mortgagee,  and  said.  We  do  not  want  to  have  the 
mortgage  paid  off,  and  we  wish  to  take  the  estate  as  realty 
and  not  personalty,  the  existence  of  a  mortgage  would  not 
prevent  them  being  in  the  same  position  as  any  other  owners 
of  such  a  trust  estate.  I  am  of  opinion  that  under  these 
circumstances  the  residuary  legatees  have  expressed  suffi- 
ciently their  intention  to  elect,  and  that  the  cnarge  on  the 
estate,  so  far  as  it  was  a  trust  in  favor  of  the  particular 
legatees,  could  not  operate  to  prevent  their  making  and 
giving  effect  to  that  election. 

Then  there  is  another  part  of  the  case,  as  to  the  general 
residuary  estate  of  this  gentleman,  who  died  in  the  year  1823, 
the  final  accounts  of  which  were  passed  solne  time  in  1837. 
This  being  in  the  second  generation,  all  the  next  of  kin  liv- 
ing at  that  time,  and  all  tne  people  interested,  having  years 
and  years  ago  been  quite  satisfied  with  everything  that  had 
been  done,  had  never  made  a  claim,  and  nobody  from  that 
time  until  this  suit  was  instituted  has  endeavored  in  any 
way  to  interfere  with  what  has  been  done  with  the  property, 
or  to  upset  any  of  the  former  arrangements.  But  it  was 
said  that  there  were  some  assets  admitted  to  bo  in  their 
hands.  On  the  contrary,  what  is  alleged  with  regard  to  the 
assets  is  that  they  were  dealt  with  in  a  manner  which 
showed  that  they  belonged  to  the  trustees  themselves  and 
not  to  the  testator's  estate. 

Under  these  circumstances  I  am  of  opinion  that  the  case 
fails  altogether,  and.  that  the  bill  ought  to  be  dismissed 
396]  *Mellish,  L.  J. :  I  am  of  the  same  opinion.  The  evi- 
dence proving  that  the  three  residuary  legatees  wished  to 
take  this  as  real  estate,  assuming  that  they  had  the  power  to 
take  it  as  real  estate,  seems  to  me  to  be  so  strong  as  to  leave 
the  question  beyond  all  possibility  of  doubt.  First  of  all, 
a  great  number  of  years  have  passed,  and  you  find  them 
leasing  the  property  as  if  it  were  their  own.  Then  you  find 
the  payment  or  one  of  the  legacies  out  of  the  other  real 
estate  which  has  been  left,  and  a  dealing  with  this  estate 
in  a  way  as  if  it  were  their  own.  I  do  not  think  any  of  the 
cases  which  have  been  cited  come  at  all  near  the  present 
with  regard  to  the  strength  of  the  evidence  that  the  parties 
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intended  to  take  the  property  as  realestate.  It  is  said  that 
they  did  not  intend  to  take  it  as  real  estate,  because  in  the 
first  instance  they  put  it  up  for  sale  and  withdrew  it,  find- 
ing that  they  could  not  get  a  sufficient  sum.  From  that  it 
is  assumed  that  they  were  always  intending  to  have  it  sold. 
In  a  certain  sense  pjeople  possessed  of  property  which  they 
only  keep  because  it  is  of  value  to  them,  may  be  said  to 
intend  to  sell  at  a  favorable  opportunity.  Here  was  prop- 
erty in  the  middle  of  the  city  of  London,  which  evidently 
Edward  Smith  Bigg,  who  was  the  brother  who  managed  the 
property  altogether  for  his  sisters,  thought  was  property 
likely  to  increase  in  value,  and  that,  no  doubt,  was  a  per- 
fectly good  reason  for  not  selling  it.  If  he  wished  it  to  con- 
tinue to  be  kept  as  a  permanent  investment,  I  do  not  see 
how  it  is  possible  to  come  to  any  other  conclusion  than  that 
he  desired  to  keep  it  as  real  estate.  That  being  so,  the  only 
real  question  is  whether  the  circumstance  oi  two  of  the 
legacies  not  heins  paid  during  Edward  Smith  Bigg's  life- 
time does,  as  a  rule  in  this  court,  make  it  impossible  that 
they  should  have,  elected  to  take  it  as  real  estate.  If  (as 
was  fairly  put  in  the  argument)  the  residuary  legatee  and 
the  trustees  for  sale  were  different  persons,  the  residuary 
legatees,  not  having  the  legal  estate  in  them,  could  not  elect 
to  take  the  property  as  real  estate  so  long  as  the  trustee 
kept  it  directly  under  the  trust  for  sale  without  the  consent 
of  the  persons  who  were  entitled  to  call  on  the  trustees  to 
sell  for  the  purpose  of  paying  oflf  the  legacies,  because, 
*as  long  as  the  trustees  held  it,  it  was  their  primary  [397 
duty  to  sell  it. 

Therefore,  in  that  state  of  things,  if  they  wanted  to  take 
it  as  real  estate  they  would  have  to  obtain  the  assent  of  the 
legatees.  At  the  same  time,  if  the  legatees  assented  to  the 
trustees  that  it  should  be  held  by  the  cestuis  que  trust  as 
real  estate,  it  being  understood  that  they  were  to  continue 
to  have  the  charge  on  it,  and  in  the  meantime  receive  the 
interest,  I  do  not  see  why  the  trustees  should  not  carry  out 
that  intention.  Here  the  trustees  and  the  residuary  lega- 
tees are  the  same  persons.  What  difference  does  that 
make  ?  Of  course  if  a  very  short  time  had  elapsed  the  court 
would,  I  think,  require  stronger  evidence  where  there  were 
legacies  outstanding  than  if  the  legacies  had  been  paid.  At 
the  same  time  it  must  be  perfectly  possible  for  the  legatees 
to  give  such  a  consent  as  would  justify  the  residuary 
legatees  in  treating  the  property  as  real  estate,  and  if  you 
can  clearly  see  that  the  condition  of  things  is  such  that  the 
real  position  of  the  legatees  is  not  injured  in  the  least  by 
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their  giving  that  consent^  then  the  conrt  would  infer  that 
consent  was  given  on  slight  evidence.  In  the  present  case 
the  evidence  is  that  the  two  sisters  whose  legacies  remained 
unpaid  lived  all  their  lives  with  their  brother,  left  the 
j)nncipal  with  their  brother,  although  they  received  from 
time  to  time  sums  on  account  from  him,  allowing  him  to 
deal  with  the  property  just  as  he  pleased.  They  perfectly 
well  knew,  as  is  proved  by  the  evidence  of  Lucy  Maria 
Bigg,  that  he  wished,  and  the  other  two  sisters  wished,  to 
keep  the  property;  they  all  assented  to  its  being  kept 
Something  was  said  about  their  wishing  it  to  be  kept  oe- 
cause  it  was  family  property.  I  rely  verv  little  on  that. 
Some  reference  was  made  to  the  fact  that  they  wished  it  to 
be  kept  because  they  knew  it  was  very  valuable ;  they  were 
all  near  relations  to  each  other,  all  interested  in  the  prop- 
erty being  kept  provided  that  it  was  the  best  thin^  to  be 
done  for  the  interest  of  everybody.  Therefore  I  think  we 
mav  fairly  infer  that  they  did  assent  to  its  being  kept  as 
real  estate ;  and  certainly  it  is  a  most  inconvenient  thing 
that  property  which  really  is  real  estate  should  remain  for 
an  indefinite  time — fifty  years,  as  in  this  case — and  that  it 
398]  should  be  treated  all  *that  time  as  personal  estate. 
Therefore  where  so  many  years  have  elapsed  there  is  a 
stronger  reason  for  assuming  it  had  been  treated  as  real 
estate  with  the  assent  of  all  persons  whose  consent  was  ne- 
cessary. Therefore  it  appears  to  me  in  this  case  we  are 
perfectly  justified  in  assuming,  that  with  the  consent  of  the 
legatees  and  all  the  rest  of  the  family  it  was  agreed  that 
this  should  be  kept  as  real  estate.  1  agree  entirely  with 
what  Lord  Justice  James  has  said  as  to  the  second  point. 

Baggallay,  J. a.:  I  am  of  the  same  opinion,  and  for  the 
same  reasons.  The  only  additional  circumstance  which  I 
think  it  necessary  to  allude  to  is,  that  during  the  whole 

Eeriod  of  fifty  jears  no  member  of  the  family  who  could 
ave  raised  this  question  ever  thought  it  desirable  to  raise 
it,  and  the  question  is  now  raised  by  representative  persons 
who  took  out  administration  to  Emma  Frances  Bigg  one 
week  before  the  bill  was  filed. 

Jakes,  L. J.:  The  bill  must  be  dismissed  with  costs ;  but 
that  will  include  the  costs  of  only  one  hearing,  namely, 
the  present.  The  costs  of  the  hearing  before  the  Vice- 
Chancellor  and  of  the  former  hearing  before  the  Court  of 
Appeal  will  not  be  allowed. 

Solicitors  for  appellants :  Prior,  Bigg,  Church  <fe  Adarns. 
Solicitors  for  respondents :  Singleton  &  TattershaU. 
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[Law  Reports,  1  Chancery  Division,  899.] 
C.A.,  Dec.  18,  14,  1876. 

*Allen  V.  Jackson.  [399' 

[1874    A.     64.] 
WiU — JRestraifU  of  Marriage — Second  Marriage  of  a  M<m» 

A  condition  in  restraint  of  the  second  marriage  whether  of  a  man  or  a  woman  is 
not  Toid. 

A  testatrix  gave  the  income  of  certain  property  to  her  niece  (who  was  her 
adopted  daughter)  and  her  niece's  husband  during  their  joint  lives,  and  to  the  sur- 
vivor during  his  or  her  life,  with  a  proviso  that  if  the  husband  survived  his  wife 
and  marrieo  again,  the  property  ahould  go  over.  The  husband  survived  his  wife 
and  married  again  : 

Held  (reversing  the  decision  of  Hall,  V.C),  that  the  proviso  was  valid,  and  that 
the  gilt  over  took  effect. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Hall  (0. 

Mrs.  Prances  Jackson,  a  widow,  by  her  will,  dated  the 
7th  of  March,  1862,  beqneathed  the  residue  of  her  estate  and 
effects  to  T.  Allen  and  W.  H.  Jackson,  whom  she  appointed 
her  executors,  upon  trust  out  of  the  annual  income  to  pay 
to  her  niece  and  adopted  daughter,  Ellen  Ada  Jackson,  the 
wife  of  the  defendant,  Robert  Noble  Jackson,  the  annual 
sum  of  £40  for  her  life  for  her  sole  and  separate  use,  and,  in 
the  next  place,  to  pay  the  whole  remaining  income  unto  her 
nephew,  the  defendant  H.  N.  Jackson,  and  the  said  Ellen 
Ada  Jackson  and  their  assigns  during  their  joint  lives,  and 
after  the  decease  of  either  of  them  then  to  the  survivor  dur- 
ing his  or  her  life  for  their,  his,  or  her  own  use  and  benefit. 
Provided,  nevertheless,  and  she  declared  her  will  to  be,  that 
if  the  said  Ellen  Ada  Jackson  should  depart  this  life  in  the 
lifetime  of  her  husband,  the  said  R.  N.  Jackson,  and  he 
should  marry  again,  then  she  directed  her  said  trustees  and 
the  survivors  of  them  to  stand  possessed  of  the  said  trust 
property  upon  the  trusts  thereinafter  declared.  And  after 
the  decease  of  her  said  niece  and  her  surviving  husband 
(if  any),  and  subject  to  his  marrying  a  second  wife  as  afore- 
said, she  directed  the  said  trustees  or  trustee  to  stand  pos- 
sessed of  the  said  trust  property  in  trust  for  the  children 
and  grandchildren  of  her  said  niece,  Ellen  Ada  Jackson,  as 
therein  *mentioned,  and  in  default  of  children  or  [400 
grandchildren  of  her  said  niece,  then  in  trust  for  the  chil- 
dren of  the  testatrix's  sister,  Jane  McCormick,  who  should 
be  living  at  the  time  of  the  death  of  her  said  niece  without 

(1)  18  Eng.  Rep.,  564. 
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issue,  in  equal  shares  as  tenants  in  common.  The  will  con- 
tained powers  of  maintenance  and  advancement  for  the  ben- 
efit of  the  infant  children. 

By  a  codicil  the  testatrix  gave  Jane  McCormick  an 
annuity  out  of  the  income  of  the  trust  property. 

The  testatrix  died  in  January,  1863. 

Ellen  Ada  Jackson  died  in  January,  1864,  without  issue. 

In  January,  1874,  her  husband,  R.  N.  Jackson,  married 
again. 

The  trustees  filed  the  present  bill  against  R.  N.  Jackson 
and  Mrs.  McCormick  and  her  children,  praying  for  execu- 
tion of  the  trusts  of  Mrs.  Jackson's  will,  and  for  a  declara- 
tion that  R.  N.  Jackson  had  forfeited  his  life  interest  in  the 
trust  property. 

The  Vice-dnancellor  held  that  the  proviso  defeating  the 
life  estate  of  the  husband  on  his  second  marriage  was  yoid, 
and  that  he  was  entitled  to  the  income  of  the  property  not- 
withstanding his  second  marriage. 

Mrs.  McCormick  and  her  cnildren  appealed  from  this 
decision. 

Fry^  Q.C.,  and  Smarts  for  the  appellants :  The  condition 
in  restraint  of  the  second  marriage  of  the  husband  is  valid. 
Conditions  in  general  restraint  of  marriage  of  an  unmarried 
person,  whether  a  man  or  a  woman,  were  considered  at  com- 
mon law  to  be  against  public  policy,  and  therefore  void ; 
but  that  rule  never  extended  to  special  restraints,  such  as 
against  marriage  with  a  particular  person,  or  at  a  particular 
time,  or  without  consent :  Tounge  v.  Furse  (') ;  Harvey  v. 
Aston  (•) ;  Per  tin  v.  Lyon  (")  ;  Scott  v.  Tyler  (*) ;  Haughton 
V.  Haughton  (*).  Nor  did  it  extend  to  the  second  marriage 
of  either  a  man  or  a  woman.  With  respect  to  a  woman,  it 
has  been  expressly  held  that  such  a  condition  is  valid, 
whether  the  person  who  imposes  it  is  the  first  husband 
401]  or  a  stranger :  Evans  v.  Jiosser{*)\  Newton  v.  *Mars- 
den{^).  And  there  is  no  distinction  in  principle  between  the 
second  marriage  of  a  man  and  of  a  woman.  By  the  com- 
mon law  second  marriages  of  all  persons  are  discountenanced 
and  considered  bigamy.  And  by  the  Lex  Julia  in  the  old 
Roman  law,  a  man  might  impose  a  restriction  upon  his 
widow  marrying  a^in,  putting  her  to  her  election  either  to 
abstain  from  marriage  or  to  lose  her  legacy ;  and  a  woman 
could  impose  a  similar  restriction  on  ner  husband.     The 

(»)  8  D.  M.  A  G.,  766.  (»)  1  MoU.,  611. 

(«)  1  Atk.,  861.  (•)  2  H.  A  M.,  190. 

(»)  9  East,  170.  (')  2  J.  A  H.,  866. 

{*)  2  Wh.  A  T.  L.   C.  126,  8d  ed. ; 
S.  C,  2  Bro.  C.  C,  481. 
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common  law  followed  the  same  principle  as  to  second 
marriages,  and  by  the  custom  of  Gavelkind  the  husband 
of  a  woman  who  died  seised  forfeited  his  •  freebench  if 
he  married  again:  Viner's  Abr.,  Gavelkind  (*) ;  Low  v. 
Peers  ('). 

Such  a  restraint  is  a  very  reasonable  one,  for  in  the  case 
of  a  second  marriage  the  interests  of  the  first  family  have  to 
be  considered,  and  in  that  view  there  is  no  reason  applica- 
ble to  a  woman  which  does  not  apply  with  equal  force  to  a 
man.  We  say,  therefore,  that  there  is  neither  law,  nor  au- 
thority, nor  reason  for  not  extending  the  rule  which  estab- 
lishes the  validity  of  a  condition  in  restraint  of  the  second 
marriage  of  a  woman  to  the  second  marriage  of  a  man. 

But  m  the  present  case  we  also  contend  that  the  gift  in 
the  event  of  the  husband  marrying  again  is  an  alternative 
limitation,  and  not  a  gift  over  on  forfeiture  of  the  life  estate. 
The  gift  may  not  be  expressed  in  skilful  language,  but  if 
the  frame  or  the  will  is  considered,  it  is  clear  that  the  gift  is 
only  a  gift  to  the  husband  so  long  as  he  should  remain  un- 
married ;  and  a  limitation  over  after  such  a  gift  would  be 
good  even  in  the  case  of  an  unmarried  person :  Heath  v. 
Lewis  (") ;  Potter  v.  Richards  (*) ;    Webb  v.  Grace  (*). 

Dickinson^  Q.C.,  and  E,  T.  Holland^  for  R.  N.  Jackson : 
With  respect  to  the  form  of  the  limitation,  the  distinction  is 
clearly  established  between  a  gift  to  a  man  until  he  does  a 
particular  thing,  and  when  he  does  that  thing  then  over,  and 
a  gift  to  man  with  a  condition  forfeiting  his  estate  if  he  dt)e8 
a  particular  act.  In  the  latter  case,  if  the  thing  to  be  done  be 
against  public  *policy  the  gift  over  is  void,  although  [402 
in  the  former  case  it  may  be  supported.  The  distinction 
may  or  may  not  be  reasonable,  but  it  is  well  established,  and 
the  courts  are  bound  to  uphold  it.  The  present  is  clearly  a 
condition  of  forfeiture,  and  the  fact  that  the  testator  might 
have  avoided  the  diflBculty  by  wording  the  gift  otherwise, 
makes  no  difference. 

With  respect  to  the  rule  against  restraint  of  marriage,  it 
is  useless  to  coniecture  on  what  ground  it  was  originally 
founded,  or  whether  the  same  grounds  of  public  policy  may 
or  may  not  exist  now.  At  the  present  time  there  exists  a 
well-established  rule  that  a  condition  in  restraint  of  mar- 
riage forfeiting  a  previous  estate  is  void,  with  certain  excep- 
tions ;  and  unless  the  appellants  can  bring  themselves  within 
those  exceptions,  the  court  is  bound  to  act  upon  the  rule, 

(«)  D.  4.  (<)  24  L.  J.  (Ch.),  488. 

(•)  4  Borr.,  2226.  (•)  2  Ph.,  701. 

(»)  8  D.  M.  A  G.,  954. 

16  Eng.  Rep.  103 
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and  not  to  make  fresh  law  for  each  case.  One  of  these  ex- 
ceptions is  restraint  on  the  second  marriage  of  a  woman, 
which  has  been  recognized  in  recent  cases ;  but  there  is  noth- 
ing in  the  reasoning  of  those  cas^^s  to  lead  the  court  to  ex- 
tend tlie  doctrine  to  the  second  marriage  of  a  man.  And  in 
all  the  cases  in  which  the  restraint  of  marriage  lias  related 
to  a  man  the  expressions  used  are  perfectly  general,  and 
there  is  nothing  to  show  that  the  court  was  referring  to  men 
who  had  been  never  previously  married.  In  fact,  for  any- 
thing that  appears  in  the  reports,  some  of  the  cases  may 
have  been  taose  of  men  previously  married:  Baker  v. 
White  (') ;  Scott  v.  Tyler  (*) ;  Morley  v.  Rennoldson  {') ; 
Lloyd  V.  Branton  (*) ;  Marples  v.  Bainbridge  (*) ;  Ll^yd  v. 
Lloyd  (•). 

Langwortliy^  for  the  plaintiff. 

James,  L.J.:  It  is  somewhat  singular  that,  although 
something  very  like  the  question  involved  in  this  case  was 
decided  in  the  case  of  Japans  v.  Rosser  ('),  yet  the  exact 
point  itself  is  now  for  the  first  time  to  be  decided. 
403]  *It  seems  to  have  been  laid  down  by  a  great  num- 
ber of  cases  that  what  is  called  a  general  restraint  upon 
marriage  is  against  the  policy  of  the  law.  That,  of  course, 
can  be  the  only  principle  which  can  be  the  foundation  of 
any  rule  at  all  on  the  subject.  The  general  restraint  of 
marriage,  for  some  reason  or  other,  probably  a  good  reason, 
is  to  be  discouraged,  and  a  condition  subsequently  annexed 
by  way  of  forfeiture  to  a  marriage  is  therefore  void.  That 
is  the  law  both  as  to  man  and  woman  ;  but  it  has  been  most 
distinctly  settled  that  with  regard  to  the  second  marriage  of 
a  woman,  that  law  does  not  apply,  that  whether  the  gift  be 
a  gift  to  a  widow  by  a  husband  or  a  gift  to  the  widow  by 
some  other  person,  the  law  does  not  apply  to  that  case,  and 
that  such  a  condition  is  perft^ctly  valid. 

Now,  there  is  no  act  of  Parliament  which  has  provided, 
and  there  is  no  decision  of  any  court  whatever  which  has 
established,  that  there  is  any  distinction  whatt^ver  between 
the  second  marriage  of  a  woman  and  the  second  marriage  of 
a  man ;  and  in  the  absence  of  any  decision  to  the  contrary, 
I  am  myself  unable  to  see  any  principle  whatever  upon 
which  the  distinction  can  be  drawn  between  them  ;  and  in 
truth,  so  far  as  there  is  any  law  at  all  upon  the  subiect,  the 
most  ancient  common  law  perhaps  that  we  have  in  the  coun- 


(>)  2  Vern.,  216.  (*)  1  Madd.,  690. 

(«)  2  Wh.  <Se  T.  L.  C,  125.  8d  ed.  («)  2  Sim.  (N.S.),  266. 

(8)  2  Hare,  670.  (')  2  H.  A  M.,  190. 

(♦)  8  Mer.,  108. 
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try,  the  law  of  Gavelkind  in  Kent,  has  expressly  provided 
that  the  second  marriage  of  a  husband  entitled  to  freebench 
in  his  wife's  estate  is  to  operate  as  a  forfeiture  of  that  free- 
bench  ;  and  it  is  difficult  to  understand  any  principle  of 
public  policy  which  would  make  that  a  right  thing  in  Kent 
and  an  improper  thing  in  Surrey.  The  case  before  us  seems 
to  me  to  show  what  immense  mischief  one  would  be  doing 
if  one  were  to  introduce  a  different  rule  of  law  in  the  case 
of  a  widower  to  that  in  the  case  of  a  widow.  Now,  in  the 
case  of  a  widow,  it  has  been  considered  to  be  very  right  and 
proper  that  a  man  should  prevent  his  widow  from  marrying 
again.  Probably,  if  she  were  a  widow  with  children,  he 
might  think  that  his  children  would  not  be  so  well  cared  for 
and  protected  if  his  widow  formed  a  second  alliance  and 
became  the  mother  of  a  second  family.  That  might  perhaps 
have  been  the  origin  of  the  exception,  and  it  was  held,  when 
the  thing  came  to  be  applied,  that  it  might  very  well  apply 
to  a  gift  by  a  stranger  *who  was  not  the  husband.  [404 
Supposing  we  h^  the  case  of  a  married  woman  having  a 
property  which  she  had  power  to  dispose  of  by  her  will, 
and  she  left  it  to  her  husband  by  reason  of  his  being  the 
widower,  and  for  the  purpose  of  enabling  him  to  perform 
his  duties  properly  as  the  liead  of  the  family  which  she  may 
have  left,  it  would,  it  seems  to  me,  be  monstrous  to  say  that 
when  she  provided  for  the  contingency  of  the  husband  mar- 
rying a  second  time  and  having  a  new  wife  and  a  new  family, 
she  should  not  be  able  to  say,  "  In  that  case  he  is  to  lose  the 
estate,  and  it  is  to  go  over  for  the  benefit  of  my  children." 
In  this  particular  case  it  was  not  the  wife  who  was  doing  it, 
but  it  was  a  person  who  places  .herself  in  the  position  oi  the 
wife — the  wire's  mother — and  who  says,  making  a  provision 
for  her  adopted  daughter,  that  she  gives  her  the  income  of 
her  property  for  her  life,  and  then  gives  it,  after  her  death, 
to  her  surviving  husband,  evidently  in  his  character  of 
widower,  with  a  declaration  that  if  he  should  marry  again 
it  should  go  over  to  the  child  of  the  daughter  who  was  the 
first  object  she  intended  to  provide  for — ^a  most  reasonable 
and  proper  provision,  with  respect  to  which  it  seems  impos- 
sible to  suggest  that  there  is  any  ground  of  public  policy 
against  it.  On  that  ground  simply,  that  there  is  no  dis- 
tinction in  principle  or  authority  between  the  second  mar- 
riage of  a  man  and  the  second  marriage  of  a  woman,  I  am 
prepared  to  say  that  the  law  should  be  the  same  as  to  the 
one  as  to  the  other. 

In  this  particular  case  it  possibly  might  not  have  been 
absolutely  necessary  to  decide  that,  because,  having  read 
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this  will  over  from  beginniflg  to  end,  ahd  looking  at  the  tes- 
tatrix's  own  declaration  as  to  what  she  meant,  I  cannot  bring 
myself  to  the  conclusion  that  this  was  in  any  respect  other 
than  a  limitation  to  the  husband  while  remaining  a  widower ; 
that  it  was,  in  fact,  a  case  of  successive  limitations.     The 

fift,  however,  in  the  first  instance,  is  expressed  as  a  gift  to 
im  for  life,  with  a  condition  defeating  it  which  may  bring 
it  within  some  of  the  cases,  and  perhaps  we  ought  not  to 
appear  to  overrule  them  without  more  necessity  for  doing 
so.  On  the  first  ground,  I  am  of  opinion  that  the  gift  over 
on  the  marriage  of  a  widower  is  exactly  on  the  same  footing 
as  a  gift  over  on  the  marriage  of  a  widow. 
405]  *Mellisii,  L.J.:  I  am  of  the  same  opinion.  The 
Vice-Chancellor,  in  giving  his  judgment  in  this  case,  not 
unnaturally  said  that  he  would  be  making  a  new  law  if  he 
held  that  this  gift  over  was  good.  I  should  be  sorry  to  con- 
travene that  rule,  as  far  as  it  is  properly  applicable,  although 
I  may  observe  that  the  whole  of  the  rules  of  equity,  and 
nine^tenths  of  the  rules  of  common  law,  have  in  fact  been 
made  by  the  judges.  To  a  certain  extent,  I  suppose,  we 
have  the  same  authority  as  our  predecessors;  but  we  are 
limited  by  this,  that  where  there  has  been  a  rale  established 
by  our  predecessors,  we  have  no  right  to  alter  it,  and  we  are 
bound  by  that  established  rule  just  as  much  as  we  should 
be  bound  by  an  act  of  Parliament.  But  when  what  is  an 
established  rule  of  law  is  sought  to  be  applied  to  circum- 
stances to  which,  as  far  as  the  authorities  appear  to  go,  it 
has  never  been  applied  before,  and  when  the  court  has  to 
determine  whether  it  is  to  be  applied  to  this  new  state  of 
circumstances,  then  I  think  ^:he  court  is  entitled  to  inquire 
into  the  principle  of  the  rule,  and  see  whether  it  comes  within 
the  principle  or  only  within  the  letter  of  it. 

Now,  it  has  been  argued  that  this  rule  against  restraint  of 
marriage  is  not  founded  on  any  principle,  that  it  has  nothing 
to  do  with  public  policy,  but  is  a  positive  rule  of  law, 
adopted  nobody  can  tell  why,  and  that  because  it  is  a  rule 
of  law  adopted  nobody  can  tell  for  what  reason,  and  with- 
out any  regard  to  public  policy,  therefore  it  is  imDOSsible  to 
make  an  exception  to  it,  and  that  the  court  can  ao  nothing 
with  it  but  carry  it  out.  I  cannot  agree  with  that.  It  may 
be,  no  doubt,  that  in  these  modern  times  we  should  not  for 
the  first  time  establish  such  a  rule  ;  but  of  course  if  a  rule 
has  been  established  as  a  rule  of  law  because  it  was  thought 
agreeable  to  public  policy  and  to  the  interest  of  the  nation 
at  the  time  it  was  established,  it  may  be  that  the  courts  can- 
not alter  it  because  circumstances  have  altered,  and  that  this 
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must  be  done  by  the  Legislature.  I  am  not  at  all  convinced 
that  in  ancient  times  there  was  anything  very  irrational  in 
the  rule  that,  as  applied  to  unmarried  men  and  unmarried 
women,  conditions  of  forfeiture  which  would  prevent  their 
marrying  ought  to  be  discouraged.  It  may  well  have  been 
considered  that  such  a  condition  Was,  to  say  the  least  of  it, 
a  very  arbitrary  condition,  and  contrary  to  tiie'  policy 
*of  the  nation,  which  was  then  thinly  populated,  and  [406 
the  law  would  not  allow  it.  It  does  not  appear  to  me  that 
there  is  anything  very  absurd  in  that. 

If,  then,  that  was  the  rule  of  public  policy,  we  are  to  con- 
sider how  that  rule  applies  to  second  marriages.  It  has  never 
been  decided  that  it  applies  to  second  marriages.  All  that 
is  said  is  that  "out  of  some  of  the  cases  that  occurred  there 
probably  are  some  cases  in  which  you  cannot  tell  from  the 
reports  whether  the  person  to  whom  the  rule  was  applied 
was  married  or  not,  and  you  must  not  assume  on  that  account 
that  he  was  not  married.  At  any  rate,  the  question  yrhether 
there  ought  to  be  any  such  distinction  has  never  been  de- 
termined. It  appears  to  me  very  obvious  that  if  it  is 
regarded  as  a  matter  of  policy,  there  may  be  very  essential 
distinctions  between  a  first  and  second  marriage.  '  At  any 
rate,  there  is  this,  that  in  the  case  of  a  second  marriage, 
whether  of  a  man  or  a  woman,  the  person  who  makes  the 
gift  to  the  man  or  the  woman  may  have  been  influenced  by 
their  friendship  towards  the  wife  in  the  one  case,  and  towards 
the  husband  in  the  other.  That  is  to  say,  regarding  the 
case  of  somebody  in  the  husband's  family,  he  may  make  a 
gift  to  the  husband  for  life,  and  then  make  a  gift  to  the 
wife  because  she  is  the  wife  of  that  particular  husband,  and 
because  he  thinks  it  is  more  for  the  benefit  of  the  children 
that  the  wife  should  have  the  money  while  the  children  are 
young  rather  than  that  the  children  should  have  it.  That 
may  very  well  influence  his  mind,  and  therefore  he  says,  If 
she  marries  again  I  wish  the  children  to  have  it.  It  was 
decided  by  Lord  Hatherle^,  in  the  case  of  of  Newton  v. 
Marsd€n{\  for  the  first  time,  that  not  merely  a  husband 
but  anybody  might  put  tliat  restriction  validly  on  a  second 
marriage  of  the  widow.  It  appears  to  me  that  that  was 
quite  as  bold  a  decision  as  this  that  we  are  making,  and  it  is 
perhaps  stronger,  because  to  my  mind  we  must  either  over- 
rule that  decision  or  carry  it  to  its  full  extent.  I  think  the 
cases  in  reference  to  a  husband  are  probably  likely  to  be 
much  fewer,  that  is,  cases  where  the  person  would  be  in- 
fluenced to  make  a  gift  lo  a  liusband,  not  because  the  per- 

(')  2  J.  ik  H.,  350. 
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son  making  the  gift  has  any  peculiar  affection  for  the 
husband,  but  because  he  has  a  peculiar  affection  for  the 
407]  wife,  and  wishes  to  provide  for  the  *wife  and  the 
children  of  the  wife,  and  thinks  a  gift  to  the  husband  is  the 
best  mode  of  carrying  out  his  intention  of  bounty  towards 
the  wif^  and  the  wife"s  children.  But  such  cases  will  occur, 
and  this  obviously  is  a  case  of  that,  kind.  It  is  a  gift  by 
the  testatrix  to  her  adopted  daughter;  knowing  that  her 
adopted  daughtei;,had  then  one  child,  and  probably  contem- 
plating that  she  may  have  many  more,  she  makes  a  gift  to 
lier  adopted  daughter,  and  then  to  her  adopted  daughter's 
husband,  and  says  if  the  husband  marries  again  it  is  to  go 
to  the  children.  It  seems  to  me  that  in  no  rational  way 
could  that  ever  be  considered  as  against  any  public  policy. 

In  my  opinion,  therefore,  we  are  entitled  to  say  that  this 
point,  being  now  raised  for  the  first  time,  does  not  come 
within  the  principle  of  the  rule  which  relates  to  restraints 
on  marriage,  although  it  may  come  within  the  letter  of  the 
rule  as  hitherto  laid  down,  and  therefore  that  we  ought  to 
hold  that  the  condition  in  this  case  is  not  void. 

I  do  not  wish  to  give  my  opinion  upon  the  other  point, 
as  to  whether  this  was  a  condition  or  a  limitation. 

Baggallay,  J. a.:  I  am  of  the  same  opinion.  The  testa- 
trix in  this  case  has  directed  her  trustees  tp  pay  the  whole 
income  to  arise  from  her  estate  unto  her  nephew  Robert 
Noble  Jackson  and  Ellen  Ada  Jackson,  then  nis  wife,  and 
their  assigns,  during  their  joint  lives,  and  after  the  decease 
of  either  of  them,  then  to  the  survivor  for  his  or  her  life, 
with  a  proviso  added,  that  if  Ellen  Ada  Jackson  should  de- 

Sart  this  life  in  the  lifetime  of  her  husband  Robert  Noble 
ackson  and  he  should  marry  again,  then  she  directed  her 
trustees  and  the  survivor  of  them  to  stand  possessed  of  the 
said  trust  moneys  and  securities  upon  certain  other  trusts. 
This  portion  of  the  will,  taken  by  itself,  is  clearly  a  gift 
to  the  nephew  Robert  in  the  event  of  his  being  the  survivor 
of  himself  and  wife  for  life,  with  a  condition  imposing  that 
which  in  terms  is  a  general  restraint  upon  marriage  upon  a 
person  already  married,  and  therefore  in  restraint,  so  far  as 
it  operates  as  a  restraint,  of  second  marriage. 

Now  the  present  state  of  the  law  as  regards  conditions  in 
408]  *restraint  of  the  second  marriage  of  a  woman  is  this, 
that  they  are  exceptions  from  the  general  rule  that  con- 
ditions in  restraint  of  man'iage  are  void,  and  the  enunciation 
of  that  law  has  been  gradual.  In  .the  firit  instance  it  was 
confined  to  the  case  of  the  testator  being  the  husband  of  the 
widow.     In  the  next  place,  it  was  extended  to  the  case  of  a 
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son  making  the  will  in  favor  of  his  mother.  That,  I  think, 
is  laid  down  in  Godolpliin's  Orphan's  Legacy  (*).  Then 
came  the  case  before  Vice-Chancellor  Wood  of  Newion  v. 
Marsden  ('),  in  which  it  was  held  to  be  a  general  exception 
by  whomsoever  the  bequest  may  have  been  made.  Now 
tne  only  distinction  between  those  cases  and  the  present 
case  is  this — that  they  all  had  reference  to  -the  second  mar- 
riage of  a  woman,  and  this  case  has  reference  to  the  second 
marriage  of  a  man,  but  no  case  has  been  cited  in  which  a 
condition  has  been  held  to  be  utterly  void  as  regards  the 
second  marriage  of  a  man,  and  following  the  analogy  of  the 
other  cases,  tliere  seems  no  reason  at  all  why  a  distinction 
should  be  drawn  between  the  two  sexes  as  regards  this  mat- 
ter. It  appears  to  me  that  this  condition  is  one  which  may 
fairly  be  treated  as  valid,  and  I  think  so  the  more  for  this 
reason.  Here  is  a  gift  in  favor  of  a  man,  which,  if  he  is  not 
deprived  of  it  on  the  ocpasion  of  his  second  marriage,  he 
may  very  probably  or  very  possibly  settle  upon  a  second 
wife,  and  altogether  deprive  the  original  family  which  was 
the  object  of  the  testatrix's  bounty. 

Upon  the  second  point,  whether  this  provision  is  to  be 
treated  as  a  condition  or  a  limitation,  if  the  whole  will  is 
taken  into  consideration,  and  the  particular  passage  which 
I  have  read  is  considered  with  reference  to  all  that  follows, 
particularly  the  clause  for  maintenance  and  the  clause  for 
advancement,  1  am  very  much  disposed  to  think  it  should 
be  treated  as  a  limitation  and  not  as  a  condition.  But  it  is 
unnecessary  to  decide  that  point. 

Solicitors :  Parkers^  agents  for  Dalton  &  Salusbury,  Lei- 
cester ;  li.  J,  ChiMy  agent  for  Plurribe,  Winchcovib, 

(»)  Page  46.  (»)  2  J.  A  EL,  856. 

See  10  Eug.  Rep.,  829  note ;  13  Eng.  -trol  of  their  husbands.     At  the  death 

llep.,  726  note ;  also  Allen  t;.  Jackson,  of  6.,  C.  was  married  and  £.  and  M. 

13  Eng.  Kep.»  564.  were  dead,   leaving  children.      Held, 

I.,  by  her  will,  gave  to  her  niece  B.  that  the  bequest  to  C.  is  not  on  a  con- 

for  her  life  the  interest  on  a  debt  due  dition  in  restraint  of  marria'ge,  but  is  a 

1.  of  £500.     She  then  said  ;  after  the  conditional  limitation  ;  and  the  bequest 

death  of  B.  I  give  the  said   sum  of  over  to  E.  and  M.  on  the  marriage  of 

money  to  L.  in  trust  for  C,  daughter  C,  is  valid  :  Selden  v.  Keen,  27  Qratt. 

of  E.,  and  I  request  that  it  be  invested  (Va.),  576. 

in  bank  stock,  and  applied  by  L.  for  A  condition  annexed  to  a  devise  to  a 

the  benefit  of  C,  as  he  shall  think  married  woman,  that  she  shall  not  live 

proper.  Item  :  In  case  the  said  C.  shall  with  her  husl)and,  is  in  violalation  of 
die  under  the  age  of  twenty-one  years  .  public  policy  and  void.     In  a  devise  to 

or  marries,  I  direct  that  the  stock  be-  a  married  woman,   *'  upon  this  condi- 

fore  given  for  her  l)enefit,  l>e   vested  tion  :    if    any    time    subsequent    she 

in  him  in  trust  for  R,  her  mother  and  should  conclude  not  to  live  with  her 

^.r.,  my  great  nit'ce.s,  to  Ik*  advanced  to  present  husband  as  his  wife,  but  if  she 

lb  em  in  equal  pro|)ortions,  as  said  L.  continue  so  to  live  as  the  wife  of  said 

may  think  pn)per,  free  from  the  cort-  husband  until  her  death,"  then  over  to 
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another,  it  is  held  there  is  nothing  in  tors  to  pay  annually  two  hundred  dol- 
the  nature  of  a  condition  precedent,  lars  of  the  proceeds  of  his  real  estate 
The  condition  being  void  the  devisee  to  his  widow,  for  the  support  of  her- 
takes  an  estate  clear  of  conditions :  self  and  his  children,  to  be  paid  month- 
Conrad  V.  Lonff,  33  Mich.,  78.  ly,  until  his  youngest  son  should  arrive 

Though  a  limitation  to  a  widow  ao  at  the  age  of  twenty-one,   provided, 

long  as  ^e  remains  unmarried,  is  good,  however,  that  his  wife  remained  his 

yet  if  a  legacy  or  bequest  of  personal  widow  that  long,  and  in  case  she  again 

property  be  given  to  a  party  for  life,  married,  the  bequest  to  cease  from  the 

with  a  condition  attbseqiunt  annexed  day  of  her  marriage  ;  held  that  the  be- 

thereto,  that  if  the  legatee  marries  the  quest    over    was  void  :    Middleton  u. 

legacy  is  to  go  over,  it  seems  such  con-  Rice,  6  Penn.  L.  J.  (1  N.S.),  229  ;  Ken- 

dition  is  bad.  nedy,  J.,  at  Nisi  Prlus,  reviewing  many 

Where  a  testator  directed  his  ezecu-  cases. 


[Law  Reports,  1  Chancery  Division,  410.] 
V.C.H.,  July  1 :  C.  A,  Nov.  22,  28 ;  Dec.  21,  1875. 

410]  *Andeew  V.  Andrew. 

[1874    A.     84.] 

WUl^Life  JSsUUe^Eetate    TaU  by  Implicalion^Vested  EttaU^ExeaUory 
Rents  undisposed  of — Outstanding  legcd  Estate, 

A  testator,  by  a  will  dated  in  1882,  devised  lands  to  T.  during  his  natural  life,  and 
from  and  after  his  decease  unto  his  eldest  son  if  he  should  have  arrived  at  the  age  of 
twenty-one  years,  and  in  default  of  his  having  a  son  then  over.  The  legal  estate  in 
the  lands  was  outstanding.    T.  died  leaving  an  eldest  son,  a  minor. 

Heldy  by  Hall,  V.C,  tliat  the  eldest  son  would,  on  attaining  the  age  of  twenty-one 
years,  take  an  estate  for  life,  and  that  the  rents  and  profits  in  the  meantime  were 
undisposed  of  and  went  to  the  heir  of  the  testator : 

Held,  by  the  Court  of  Appeal  (reversing  the  decision  of  Hall,  V.C),  that  on  ttio 
death  of  T.,  the  eldest  son  took  an  estate  in  fee,  liable  to  be  divested  on  his  death 
under  the  age  of  twenty-one  years,  with  an  executory  devise  over  in  that  event  to 
T.  intaU. 

Thomas  Andrew,  the  father,  bv  his  will,  dated  the  29th 
of  October,  1882,  devised  certain  freehold  messuages,  tene- 
ments, and  hereditaments  and  premises  in  Lancasliire  unto 
441]  his  natural  son,  *Thoma8  Andrew,  "to  have  and  to 
hold  all  and  every  the  said  lands,  tenements,  and  heredita- 
ments, with  the  appurtenances,  situate  as  aforesaid,  during 
his  natural  life,  subject  to  the  payment  of  the  following 
annuities  and  mortgage.  And  from  and  after  his  decease 
I  give,  devise,  and  bequeath  the  said  lands,  tenements,  and 
hereditaments  unto  his  eldest  son  lawfully  begotten,  if  he 
shall  have  arrived  at  the  age  of  twenty-one  years,  or  so  soon 
as  he  shall  arrive  at  that  age ;  and  in  default  of  his  having  a 
son,  then  I  give  and  bequeath*  the  same  to  the  eldest  son  of 
my  natural  son  Henry  Andrew  forever.'^  The  testator 
then  gave  certain  life  annuities,  and  bequeathed  his  residu- 
ary personal  estate,  but  made  no  residuary  devise  of  real 
estate. 
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Thomas  Andrew,  the  father,  died  on  the  25th  of  Novem- 
ber, 1843,  leaving  him  surviving,  Thomas  Andrew  the  son, 
also  Thomas  Andrew  the  grandson,  the  eldest  son  of  Henry- 
Andrew,  and  leaving  his  brother  George  Andrew  liis  heir- 
at-law.  The  legal  estate  in  the  devised  lands  was  outstand- 
ing in  the  mortgagee. 

Thomas  Andrew  the  son  had  at  the  death  of  Thomas  An- 
drew the  father  no  issue,  but  had  afterwards  six  daughters 
and  a  son,  the  plaintiff  Charles  James  Andrew,  who  was  still 
a  minor. 

On  the  26th  of  April,  1868,  Thomas  Andrew  the  son  ex- 
ecuted a  disentailing  deed  (duly  inroUed),  purporting  to 
convey  the  devised  lands  to  a  trustee  to  the  use  of  Thomas 
Apdrew  the  son,  his  heirs  and  assigns. 

A  suit  for  the  administration  of  the  estate  of  Thomas  An- 
drew the  father  was  instituted  by  the  eldest  son,  Charles 
Jimes  Andrew,  who  claimed  a  life  estate,  or  such  larger 
estate  as  the  court  should  determine.  In  opposition  to  the 
claim  of  Charles  James  Andrew,  Amelia  Andrew,  widow 
and  devisee  of  Thomas  Andrew  the  son,  claimed  the  estate 
under  the  disentailing  deed  and  the  will  of  Thomas  An- 
drew the  son  ;  and  the  devisees  of  George  Andrew  the  heir- 
at-law  claimed  the  rents  and  profits  as  undisposed  of  during 
the  minority  of  Charles  James  Andrew. 

The  question  was  argued  before  the  Vice-Chancellor  Hall 
on  the  7th  of  July,  1876. 

Dickinson,  Q.C.,  and  Torriano,  for  the  plaintiff. 

Miller^  Q.C.,  and  Jaocock  Webb,  Q.C.,  for  Amelia  Andrew. 

*  Robinson,  Q.C.,  and  Bryce,  for  the  son  of  Henry  [412 
Andrew. 

JEddiSy  Q.C.,  Cookson,  Q.C.,  and  Jolliffe,  for  other  parties. 

Hall,  V.C:  The  firet  question  I  have  to  determine  is 
whether^,  under  this  devise,  Thomas  Andrew  took  an  estate 
tail  in  possession.  I  answer  that  cmestion  in  the  negative. 
I  consider  that  Thomas  Andrew  took  an  estate  for  life.  The 
estate  is  expressly  given  to  Thomas  Andrew  to  hold  during 
his  natural  life,  and  such  a  devise  is  not  to  be  interfered 
with  unless  for  some  purpose  necessary  to  effectuate  what . 
is  the  clear  intention  of  the  testator. 

It  is  said  that,  upon  the  construction  of  the  will,  the  gift 
to  the  eldest  son  when  he  shall  attain  twenty-one,  and  in 
default  of  his  having  a  son,  amounts  to  a  disposition  to 
Thomas  Andrew  in  tail  male,  that  the  words  ''eldest  son," 
taken  in  connection  with  the  words  "in  default  ol  his  hav- 
ing a  son,"  are  equivalent  to  a  limitation  to  the  heirs  of  the 
body.  But  it  is  a  sound  and  proi>er  rule  of  constru(!tion 
15  Eno.  Rkp.  104 
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From  this  decision  both  Amelia  Andrew  and  the  plaintiff 
appealed,  and  the  appeals  now  came  on  to  be  heard  before 
James,  L.J.,  Mellish,  L.J.,  Baegallay,  J.  A.,  and  Brett,  J. 

Miller,  Q.C.,  and  Locock.  Webb,  Q.C.,  for  Amelia  Andrew : 
We  say  that  Thomas  Andrew  the  son  took  an  estate  for 
life,  with  a  contingent  remainder  over  to  his  son,  if  then  of 
the  age  of  twenty-one  years,  for  life,  with  remainder  to 
415]  Thomas  Andrew  *tne  son  in  tail :  MeUish  v.  MeUish  (*) ; 
Forsbrook  v.  Forsbrook  (") ;  Parker  v.  Tootal  ("). 

The  word  "son"  is  often  used  as  a  word  of  limitation: 
Doe  V.  Oarrod  (*) ;  Doe  v.  CharUon  C) ;  Key  v.  Key  (•).  The 
fact  that  the  legal  estate  happened  to  be  outstanding  can 
make  no  difference  in  construing  this  will. 

Dickinson,  Q.C.,  and  Langworthy,  for  the  plaintiff: 
There  is  no  estate  tail  in  Thomas,  but  a  gift  over  after  his 
death  to  the  son.  The  words  must  mean  eldest  son  living 
at  the  death  of  his  father.  At  all  events  the  estate  tail  is 
only  in  remainder  and  by  way  of  executory  devise  after  the 
gift  of  the  fee  to  the  eldest  son.  We  say,  also,  that  the 
estate  of  the  son  was  vested  at  the  death  of  the  father. 
Sometliing  he  must  take,  and  it  is  a  fee  vested  or  contingent ; 
we  say  vested :  Sugden's  Real  Property  (^) ;  BromflMd  v. 
Crowder  (*).  It  is  clear  that  the  testator  did  not  mean  to 
die  intestate  as  to  these  rents,  and  the  court  must  decide  who 
takes  them.  The  testator  has  only  provided  a  gift  over  in 
the  event  of  there  being  no  son.  We  say  that  the  plaintiff 
has  an  estate  for  life  or  in  fee,  with  an  executory  remainder 
in  tail  to  his  father :  Doe  v.  NowelK^) ;  RandoU  v.  Doe  (") ; 
Simmonds  v.  Cock  (") ;  his  estate  in  fee  being  liable,  no 
doubt,  to  be  divested  in  case  of  his  death  under  age. 

Jiobinsony  Q.C.,  and  Bryce,  for  the  eldest  soa  of  Henry 
Andrew :  We  say  there  is  no  estate  tail  in  Thomas  Andrew 
the  son. 

Fddis,  Q.C.,  and  Jolliffe,  for  the  devisees  of  the  heir: 
The  first  gift  is  to  Thomas  for  life,  and  the  gift  to  the  son, 
whatever  it  be,  is  by  way  of  remainder.  That  remainder  is 
contingent,  and  a  gap  has  been  left  which  the  testator  has 
not  filled  up;  and  even  if  it  is  an  executory  devise,  the 
estate  is  not  vested.  There  is  no  case  in  whiijh  a  gift  on  the 
416]  happening  of  a  contingency  has  *been  held  to  vest 
before  the  contingency  has  happened.     There  is  nothing  in 

(»)  2  B.  A.  C,  620.  (')  Page  286. 

(«)  Law  Rep.,  3  Ch.,  93.  (»)  1  B.  <b  P.,  N.  R.,  318. 

(»)  11  U.  L.  a,  143.  (»)  1  M.  A  S.,  827. 

(*)  2  B.  «fe  All.,  87.  C®)  5  Dow.,  202. 

(*)  1  Scott,  N.  R.,  290.  (")  29  Beav.,  455. 

(«)  4  1).  M.  A  G.,  73. 
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the  will  to  give  more  than  a  life  estate  to  the  eldest  son,  nor 
can  the  testator  have  meant  to  give  an  estate  tail  to  the 
father:  Parrv,  Swindels  {')  \  Doe  v.  OallinU^).  It  is  clear 
that  until  the  contingency  happens  the  estate  goes  to  the 
heir  :  Chambers  v.  Brailsford  {) ;  In  re  Mowlem  (*). 
Miller^  in  reply. 

Dec.  21.  James,  L.J.,  now  delivered  the  judgment  of  the 
court : 

The  testator  in  this  case  had  two  natural  sons,  but  no 
legitimate  issue.  By  his  will  he  recognizes  them  as  his 
sons,  and  evidently  intended,  so  far  as  by  law  he  could,  to 
treat  them  as  if  they  were  his  lawful  children,  the  proper 
inheritors  of  his  estates,  and  he  accordingly  divides  the  bulk 
of  such  estates  between  them  and  their  mmilies. 

The  portion  of  his  will  which  we  have  to  construe  is  that 
which  relates  to  his  son  Thomas.  [His  Lordship  then  read 
the  words  of  the  will.]  His  son  Thomas,  up  to  and  at  the 
time  of  the  testator's  decease,  was  unmarried.  He  after- 
wards married,  and  had  issue  several  children,  of  whom  one 
only  was  a  son,  the  infant  plaintiflf,  a  child  eight  years  old. 

The  Vice  Chancellor  has  held  that  during  the  minority  of 
that  child  the  estates  are  undisposed  of,  so  that  the  rents  go 
during  such  minority  to  the  heir-at-law. 

From  that  decision  the  present  appeals  have  been  brought, 
one  by  the  infant,  and  one  by  Tnomas's  widow,  claiming 
under  a  disentailing  deed  and  a  will  executed  by  him. 

The  case  has  been  very  elaborately  and  ably  argued  before 
us.  The  conclusion  which  the  Vice-Chancellor  found  him- 
self compelled  to  arrive  at  is  startling,  and  is  obviously  one 
which  the  testator  could  not  have  intended — which  no  sane 
testator  could  have  intended— viz.,  that  during  the  minority 
of  his  son's  eldest  son,  the  person  especially  designated  to 
take  the  estates,  and  to  be,  so  *far  as  these  particular  [417 
considerable  estates  are  concerned,  the  head  and  representa- 
tive of  the  family,  he  should  be  left  penniless,  and  the 
estates  should  go  away  during  that  time  from  the  family  of 
his  son  to  the  testators  heir  at  law  for  the  time  being.  But 
of  course  intestacy  is  not  a  matter  of  intention,  and  the 
heir-at-law  claims,  not  because  the  testator  intended  him  to 
take  in  the  particular  event,  and  during  the  particular  pe- 
riod, but  because,  as  he  alleges,  the  testator  has  not  expressed 
his  intention  as  to  that  event  and  as  to  that  period. 

The  question,  then,  is  t^rhether,  on  the  whole  context  of 

(«)  4  RusB.,  283.  (»)  18  Ves.,  868. 

(«)  6  B.  &  Ad.,  621 ;  8  A.  &  E.,  840.  (*)  Law  Rep.,  18  Eq.,  9. 
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the  will,  there  has  or  has  not  been  such  omission  of  inten- 
tion, or  whether  there  is  such  intention  expressed  or  fairly 
to  be  implied. 

It  must  be  conceded  that  the  words  of  gift  to  the  son's 
eldest  son,  standing  alone  and  unaffected  by  any  preceding 
or  subsequent  context,  would  have  been  a  mere  gift  of  a 
future  contingent  interest.  But  these  words  do  not  stand 
alone.  They  are  preceded  by  the  life  estate  to  Thomas,  and 
they  are  followed  oy  the  words  "and  in  default  of  his  having 
a  son  (in  which  the  word  'his'  must,  I  apprehend,  refer  to 
the  tenant  for  life),  I  give  and  bequeath  the  same  to  the  eld- 
est son  of  my  natural  son  Henry  forever." 

Now  the  words,  ''in  default  of  his  having  a  son,"  or 
words  of  precisely  the  same  import,  have  been  uniformly 
held  to  mean  that  the  estates  are  not  to  go  over  so  long  as 
there  is  any  male  issue,  and  that  -the  estates  are  by  neces- 
sary implication  to  go  to  the  male  issue  in  regular  course  of 
hereditary  descent  so  long  as  there  should  be  any  left.  To 
effectuate  this  purpose,  an  estate  tail  is  by  necessary  impli- 
cation deemed  to  be  given  to  the  person  whose  issue  are  so 
to  take,  so  that  the  limitations  would  stand  thus :  To 
Thomas  for  life  ;  to  Thomas's  eldest  son,  if  he  should  have 
arrived  at  the  age  of  twenty-one,  or  on  his  attaining  that 
age ;  to  Thomas  in  tail  male  ;  remainder  to  Henry's  eldest 
son  in  fee. 

There  is  a  long  category  of  cases  from  very  early  times 
down  to  a  very  recent  decision  of  the  Master  of  the  Rolls, 
in  which  the  words  "  if,"  *'  when,"  "  so  soon  as,"  have  been 
held  from  the  context  not  really  to  import  contingency  in 
the  sense  of  a  condition  precedent  to  the  vesting,  but  to 
mean  a  proviso  or  condition  subsequent  operating  as  a  de- 
feasance of  an  estate  vested.  And  we  should  be  well  war- 
418]  ranted  by  the  authorities  in  50  dealing  with  *this 
case,  inasmuch  as  the  limitations  were  plainly  intended  to 
make  a  complete  settlement  of  the  property  to  a  man  for 
life,  then  to  tnat  man's  eldest  son  on  his  attaining  the  age 
of  twenty-one,  with  a  remainder  over  to  the  oCher  descen- 
dants (which  would  necessarily  take  effect  on  that  son's 
dying  under  the  prescribed  age),  with  an  ultimate  remain- 
der over  to  another  branch  of  the  family. 

But  all  doubt  and  difficulty  are  in  this  case  removed  by 
the  fact  that  the  gift  is  actually  expressed  to  be  what  with- 
out the  express  words  we  should  have  implied  it  to  be,  viz., 
that  the  gift  is  expressed  to  be  "  from  and  after"  the  death 
of  the  tenant  for  life. 

A  man  cannot  have  an  estate  "from  the  death"  if  he  is 
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not  to  have  it  for  several  years  after  the  death,  and  possibly 
not  at  all ;  and  to  construij  the  words  as  contingent  we 
should  have  to  strike  ont  the  word  "from,"  and  that  in  or- 
der to  make  for  the  testator  a  most  unreasonable  will.  But 
taking  the  word  ''from"  in  its  natural  meaning,  and  tak- 
ing the  words  apparently  contingent  to  have  the  meaning 
which  has  been  given  to  them  in  so  many  cases,  the  whole 
thing  becomes  sensible  an^  intelligible. 

Arriving  at  the  conclusion  that  the  estate  to  the  son  is  a 
vested  estate  liable  to  be  divested  if  he  should  die  under 
the  age  of  twenty-one,  that  conclusion  will  dispose  of  every 
question  now  before  us ;  for  an  indefinite  devise,  with  a  gift 
over  in  the  event  of  the  devisee  dying  under  the  age  of  twen- 
ty-one, must  be,  on  principle  and  authority,  a  devise  in  fee. 
An  estate  for  life  would  necessarily  determine  by  death  at 
any  time,  and  it  would  b^  absurd  to  attach  to  such  an  es- 
tate a  defeasance  in  the  event  of  death  under  the  age  of 
twenty-one. 

The  limitations,  therefore,  have  to  be  read  thus:  ♦'To 
Thomas  for  life;  remainder  to  Thomas's  eldest  son  in  fee, 
with  an  executory  devise  in  tail  to  Thomas,  if  that  son 
should  die  under  twenty-one."  Putting  this  construction 
on  the  will,  it  is  not  necessary  to  consider  Mr.  Miller's  in- 
genious iand  able  argument  that  we  should  make  the  lim- 
itation to  Thomas  in  tail,  to  be  implied  from  the  words, 
*'and  in  default  of  his  having  a  son,"  an  immediate  estate 
tail  subject  only  to  the  estate  to  the  son  if  and  when  that 
estate  should  arise.  That  argument  assumes  that  the  estate 
to  the  son  did  not  vest  on  the  father^s  death.  But  we  hold 
that  it  did  so  vest., 

*The  order  of  the  Vice.-Chancellor  must  be  dis-  [419 
charged,  and  in  lieu  thereof  a  declaration  must  be  made 
that  on  the  death  of  Thomas,  his  son,  the  infant  plaintiff, 
took  an  estate  in  fee  in  the  lands  liable  to  be  divested  in  the 
event  of  his  death  under  the  age  of  twenty-one,  and  that 
the  executory  estate  contingent  on  that  event  is  now  vested 
in  the  defendant  Amelia  Andrew  in  fee  under  the  disentail- 
ing deed  and  the  will  of  Thomas  Andrew. 

Solicitors  for  plaintiff :  Pitman  &  Lane. 
Solicitors  for  defendants  :   Bower  &  CoUon  ;   Oregory  & 
Co,;  Milne  Riddle  &  MeUor ;  F.  West 
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[Lliw  Reports,  1  Chanoery  Dhrision,  419.] 

C.A.,  Dec  20,  21,  1876. 

WORTHINGTON  V.    CURTIS. 

[1872    W.     212.] 

Void  Poliey^Poliey  effected  by  Father  <m  hi»  Son'a  Li/e^TltU  to  Policy  Mmey— 
14  Geo.  3,  c.  48 — Advancement. 

A  father  effected  a  policy  in  the  name  and  on  the  life  of  his  son,  in  which  he  had 
no  insurable  interest,  under  circumstances  which  satisfied  the  court  that  he  intended 
it  for  his  own  benefit.  The  son  died  intestate  and  the  father  took  ont  administra- 
tion to  his  estate,  and  the  insurance  company  paid  the  money  assured  by  the  policy 
to  him  : 

Held  (affirming  the  decision  of  Bacon,  V.C.),  that  although  as  between  the  insurer 
and  the  company  the  policy  was  illegal  and  void  under  the  14  Geo.  3,  c.  48,  yet,  as 
between  the  fatiier  and  the  estate  of  the  son,  the  father  was  entitled  to  retain  the 
money  for  his  own  benefit.  ,  • 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Bacon. 

The  principal  question  in  the  suit  related  to  the  right  to  a 
sum  of  £500,  being  the  money  received  in  respect  of  a 
policy  of  assurance  in  the  Rock  Life  Assurance  Office  on 
the  life  of  George  Curtis  the  younger,  the  intestate  whose 
estate  was  being  administered  in  the  suit. 

The  policy  was  effected  by  his  father,  George  Curtis  the 
elder,  in  the  year  1862.  The  circumstances  under  which 
this  was  done  were  set  forth  in  the  father's  affidavit.  He 
stated  that  he  was  indebted  to  his  son  in  a  sum  of  £400,  be- 
ing a  legacy  bequeathed  by  his  aunt,  and  that,  on  his  offer- 
42^0J  ing  to  pay  the  sum,  his  *son  demurred  to  receive  it^ 
on  the  ground  that  his  father  had  been  at  great  expense  in 
his  education  and  advancement.  The  affidavit  proceeded 
as  follows:  "It  was  ultimately  arranged  between  my  said 
son  and  me  that  I  should  pay  to  him  the  said  sum  of  £400, 
and  that  in  consideration  of  such  payment  I  should  at  my 
own  cost  and  for  my  own  benefit  effect  a  policy  of  assur- 
ance on  his  life  for  £600 ;  and  in  consequence  of  this  ar- 
rangement I  did,  in  the  said  month  of  April,  1862,  pay  to 
him  the  said  sum,  and  soon  afterwards  I  entered  into  cor- 
respondence with  the  actuary  of  the  Rock  Assurance  Com- 
pany for  a  policy  of  assurance  on  the  life  of  my  said  son, 
and  received  a  letter  from  him  which  was  in  the  words  and 
figures  following,"  &c. 

This  letter  was  dated  the  21st  of  July,  1862.  After 
making  an  appointment  for  the  attendance  of  the  son  at  thu 
office,  it  contained  the  following  sentence  :  '*  I  inclose  you 
a  proposal  on  own  life,  also  nominee,  should  that  form  be 
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required,  and  if  you  will  kindly  return  one  of  them  filled 
up  to  me  I  will  apply  to  his  referees,  neither  of  which  is 
required  to  be  of  the  medical  profession." 

Mrs.  Curtis,  the  wife  of  Greorge  Curtis  the  father,  also 
filed  an  affidavit,  in  which  she  stated  that  she  was  present 
at  the  conversation  between  her  husband  and  the  intestate 
respecting  the  insurance  of  his  life,  and  confirmed  the  ac- 
count given  of  it  by  her  husband. 

The  Rock  office  accepted  the  life  of  George  Curtis  the 
son,  and  the  policy  was  accordingly  effected  as  a  policy  in 
favor  of  the  executors  and  administrators  of  the  son.  It 
was  sent  direct  to  the  father,  and  he  regularly  paid  the  pre- 
miums out  of  his  own  money. 

George  Curtis  the  son  died  in  April,  1871,  intestate.  The 
Rock  office  required  letters  of  administration  to  the  son  to 
be  t^ken  out.  This  was  accordingly  done  bv  his  father, 
and  the  office  then  paid  the  policy  money  to  the  father  and 
took  his  receipt. 

The  plaintiffs  claimed  to  be  creditors  of  George  Curtis 
the  son,  and  filed  the  present  bill  against  Gteorge  Curtis  the 
father  for  the  administration  of  his  son's  estate.  The  Chief 
Clerk  allowed  their  claim  for  £560. 

When  the  suit  came  on  for  further  consideration  the 
*Vice-Chancellor  held  that  the  policy  moneys  be-.f421 
longed  to  the  father  for  his*  own  benefit,  and  from  this  de- 
cision the  plaintiffs  appealed.  * 

The  defendant  gave  notice  that  at  the  hearing  of  the  ap- 
peal he  should  contend,  by  way  of  cross- appeal,  that  the 
plaintiffs  had  not  established  their  debt  against  the  intes- 
tate's estate. 

Jackson^  Q.C.,  and  Dundas  OardineTy  for  the  appel- 
lants :  We  contend  that  the  proceeds  of  this  policy  belong 
to  the  estate  of  George  Curtis  the  son,  and  not  to  his 
father.  In  the  first  place,  we  say  that  it  was  from  the  begin- 
ning intended  as  an  advancement  for  the  son.  That  is  the  pre- 
sumption of  law  in  such  a  case,  and  here  all  the  probability 
is  on  that  side.  The  story  about  the  £400  legacy  is  evidently 
an  after-thought  of  the  father;  its -payment  could  form 
no  consideration  for  the  policy:  Dyer  v.  Dyer(^),  The 
payment  of  the  premiums  by  tne  father  is  not  sufficient  to 
rebut  the  presumption  of  advancement.  But,  secondly, 
supposing  the  father  intended  the  policy  for  his  own 
benefit,  he  had  no  insurable  interest  in  nis  son's  life,  and  it 
was  void  under  the  14  Geo.  3,  c.  48.  It  was  lust  that  sort 
of  speculation  which  the  statute  was  intended  to  prevent. 

(»)  1  Wh.  4  T.  L.  C,  184,  8d  ed. 
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The  insurance  company  might,  therefore,  have  refused  to 
pay  the  money,  but  as  they  have  declined  to  take  advan- 
tage of  the  statute,  and  have  paid,  it  to  the  son's  adminis- 
trator, it  ought  to  be  applied  as  part  of  the  son's  estate. 
It  is  a  mere  accident  that  the  father  has  possession  of  it ; 
he  onlv  holds  it  as  administrator,  and  must  prove  his  title 
to  it  like  any  other  claimant.  This  he  cannot  do,  because 
he  claims  through  an  illegal  transaction  :  Wainewright  v. 
Bland  {'). 

Kay^  Q.C.,  and  Dickens ^  for  the  defendant  Gr.  Curtis  the 
father :  If  there  had  been  no  question  as  to  the  statute,  the 
evidence  would  have  been  quite  sufficient  to  prove  that  there 
was  no  intention  of  advancement.  The  presumption  of  ad- 
vancement cannot  exist  where  there  is  distinct  evidence  to 
rebut  it ;  and  here  both  the  father  and  his  wife  have  sworn 
to  the  fact  that  the  policy  was  effected  for  the  benefit  of 
the  father.  Then,  what  difference  does  the  statute  make  ? 
422]  Granted  that  the  policy  was  illegal,  and  that  *the 
company  might  have  refused  to  pay  the  money,  how  does 
that  affect  tlie  right  to  the  money  when  paid  ?  A  trustee 
cannot  resist  the  claim  of  his  cestui  que  trust  to  money  in 
his  hands,  on  the  ground  that  the  money  is  the  produce  of 
an  illegal  transaction :  Lindley  on  Partnership  (') ;  •  Joy  v. 
CampSell  (*).  Here  the  son  was  a  trustee  of  the  policy  for 
his  father ;  and  if  his  administrator  had  been  a  stranger,  he 
must  have  accounted  for  the  money  when  received  to  the 
father,  and  could  not  have  set  up  the  statute. 

With  respect  to  the  cross  appeal,  we  say  that  no  suffi- 
cient evidence  of  the  debt  was  produced  before  the  Chief 
Clerk. 

Jackson^  in  reply. 

Dec.  21.  Mellish,  L.  J.:  This  is  an  appeal  from  part  of 
an  order  of  Vice- Chancellor  Bacon,  by  which  he  declared 
the  defendant  absolutely  entitled  to  the  proceeds  of  a  policy 
of  assurance  on  the  life  of  George  Curtis  the  son,  the  in- 
testate in  the  cause.  There  has  been  a  notice  by  way  of 
cross  appeal,  in  which  our  judgment  is  asked '  whether  the 
appellants,  who  are  creditors  of  the  intestate,  have  made  out 
their  debt.  Taking  this  question  first,  we  are  all  of  opinion 
that  there  is  no  reason  for  thinking  that  the  Chief  Clerk  came 
to  a  wrong  conclusion.  He  had  the  books  before  him,  and 
found  that  the  debt  was  established ;  and  we  see  no  reason 
to  differ  from  him. 

That  being  so,  the  question  is,  whether  a  policy  of  as- 

(')  1  Mood.  <fe  Rob.,  481.  .  (»)  Piige-210. 

(8)  1  Sch.  A  Lef.,  328,  889. 
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surance  which  was  effected  by  the  father  on  the  life  of 
his  son,  and  in  his  son's  name,  was  the  son's  policy  or  the 
policy  of  the  father,  who  is  his  administrator,  and  claims 
It,  not  as  administrator,  but  on  the  ground  that  he  is  the 
person,  as  between  himself  and  his  son,  who  is  entitled  to 
the  money. 

In  the  first  place,  we  must  consider  the  question  of  fact, 
whether  the  defendant  has  given  sufficient  evidence  that  as 
between  himself  and  his  son  it  was  really  intended  that  the 
policy  should  be  for  the  benefit  of  the  defendant.  On  that 
point  we  have  the  ^defendant's  affidavit  that  he  owed  [423 
£400  to  his  son  on  account  of  a  legacy  which  the  defendant 
had  received,  and  that  when  he  offered  to  pay  it  to  his  son 
his  son  demurred  to  receive  it,  on  account  of  the  expense  to 
which  his  father  had  been  put  in  his  education.  The  affida- 
vit then  proceeds  to  state  that  an  arrangement  was  made 
between  them  as  follows  :  [His  Lordship  read  the  passage 
in  the  affidavit  set  forth  above.]  Here  he  alleges  in  distinct 
terms  that  the  policy  was  effected  for  his  own  benefit ;  and 
this  statement  is  confirmed  by  his  wife.  If  the  case  stood 
on  probability,  I  should  have  been  of  opinion  that  the  father 
prooably  intended  it  for  his  son's  benefit;  and  that  is  the 

Eresurfiption  of  law  ;  but,  on  the  other  hand,  as  it  is  sworn 
y  the  rather  that  he  effected  the  policy  on  his  own  account, 
and  this  is  confirmed  by  the  evidence  of  his  wife,  and  as 
for  a  period  of  nearly  ten  years  he  regularly  paid  the  pre- 
miums and  kept  the  policy  in  his  own  possession,  we 
think  there  is  no  sufficient  reason  for  differing  from  the 
conclusions  arrived  at  by  the  Vice- Chancellor,  that  as  be- 
tween the  father  and  the  son  the  policy  was  the  property  of 
the  father. 

It  was,  however,  contended  on  behalf  of  the  appellants, 
that,  assuming  the  policy  to  be  the  property  of  tne  father, 
it  would  follow  that  it  was  ah  illegal  policy  within  the  stat- 
ute 14  Geo.  3,  c.  48,  because,  although  it  was  made  in  the 
name  of  the  son,  the  father,  who  really  effected  it  for  his 
own  benefit,  had  no  insurable  interest  m  his  son's  Ufe.  I 
agree  that  even  if  the  story  told  by  the  father  is  true  as  to 
the  expense  to  which  he  had  been  put  in  his  son's  educa- 
tion, that  gave  him  no  such  interest  in  his  son's  life  as  would 
support  the  policy ;  and  I  am  therefore  of  opinion  that  the 
insurance  company  would  have  had  a  good  defence  under 
the  act  if  an  action  had  been  brought  against  them  on  the 
policy.  But  although  the  company  had  sufficient  knowl- 
edge of  the  circumstances  to  calf  their  attention  to  the  ques- 
tion, they  acted  as  insurance  companies  usually  do,  and 
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pever  attempted  to  set  up  this  defence,  and  when  adminis- 
tration to  the  son  was  tatten  out  by  the  father  they  paid  the 
money  without  further  dispute  to  nim.  The  question,  then, 
is,  whether  the  money  having  been  so  paid,  it  is  part  of  the 
intestate's  assets,  or  belongs  to  the  father. 

Now  the  creditors  are  claiming  under  the  son,  and  they 
424]  can  *have  no  greater  right  to  the  money  than  the  son 
had  when  alive.  They  claim  through  him  in  the  same  way 
as  executors  or  trustees  in  bankruptcy,  and  have  no  greater 
right  than  the  testator  or  the  banKrupt  in  ordinary  cases. 
This  case,  therefore,  really  depends  on  the  question  whether, 
as  between  the  father  and  the  son,  the  policy  belonged  to 
the  ont^  or  the  other.  I  think  it  clearly  belonged  to  the 
father.  One  test  of  this  is  whether,  if  the  son  had  brought 
an  action  of  detinue  for  the  policy  against  the  father,  he 
could  have  recovered  it  on  the  ground  that  the  father  had 
no  right  to  it  by  reason  of  the  statute  of  Geo.  3?  Clearly 
not.  It  did  not  belong  to  the  son  but  to  the  father,  who 
had  obtained  it  from  the  company,  and  had  paid  the  pre- 
miums out  of  his  own  money.  Again,  if  the  father  nad 
wished  to  surrender  it  to  the  company  for  a  valuable  con- 
sidei-ation,  could  the  son  have  interfered  to  prevejat  him 
from  carrying  the  surrender  into  effect?  Could  he  have 
brought  an  action  for  money  had  and  received  to  recover 
the  amount  paid  by  the  company  on  such  a  surrender,  or 
could  he  have  maintained  a  suit  in  equity  to  restrain  the 
transaction  from  being  completed?  Clearly  not.  He  had 
nothing  to  do  with  it;  both  the  policy  and  the  value  of  it 
belonged  to  the  father. 

Then  the  son  dies,  and  the  money  becomes  payable  on  the 
olicy.  Assuming  that  a  creditor,  instead  of  the  father, 
ad  taken  out  administration,  could  he  have  maintained  an 
action  of  detinue  against  the  father  for  the  policy  I  Cer- 
tainly not.  He  would  have  been  in  the  same  position  as  the 
son  before  his  death,  and  the  son  having  no  property  in  the 
policy  his  administrator  would  have  had  no  right  to  it  either. 
Then,  supposing  the  company  chooses  voluntarily,  and  with- 
out taking  advantage  of  the  statute,  to  pay  the  money  to 
the  father — I  say  voluntarily,  because  neither  party  could 
have  maintained^ an  action  against  the  company — could  the 
administrator  of  the  son  have  recovered  the  money  from  the 
father  ?    Clearly  not. 

In  my  opinion,  therefore,  there  are  two  reasons  for  which 
the  appeal  must  fail.  First,  because  the  statute  is  a  defence 
for  the  insurance  company  only, -if  they  choose  to  avail 
themselves  of  it.     If  they  do  not,  the  question  who  is  enti- 
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tied  to  the  money  must  be  determined  as  if  the  statute  did 
not  exist.  The  contmct  is  only  *made  void  as  between  [425 
the  company  and  the  insurer.  And,  secondly,  if  that  is  not 
so,  and  if  the  effect  of  the  statute  is  that  the  court  will  give 
no  relief  to  any  party  because  of  the  illegality  of  the  trans- 
action, in  that  case  the  maxim,  melior  est  conditio  possi- 
dentis^ must  prevail,  and  the  party  who  has  the  money 
must  keep  it.  On  both  these  grounds,  but  especially  on  the 
first,  I  think  the  conclusion  of  the  Vice-Cnanceilor  was 
right  and  this  appeal  must  be  dismissed  with  costs. 

James,  L. J.,  and  Baggallay,  J.A.,  concurred. 

Solicitors  for  appellants :  Travers  Smith  &  Co, 
Solicitors  for  respondent :  Paterson,  Snow  &  Burney, 


In  New  York  there  are  dicta  and 
cases  to  the  effect  that  under  a  general 
statute  forbidding  wagers,  betting  and 
gaming,  a  policy  issued  to  A.  upon  the 
life  of  B.,  the  former  having  no  in- 
terest in  the  life  of  the  latter,  is  void  : 
Rawls  TJ.  American,  etc.,  27  N.  Y..  282  ; 
Valton  «.  National,  etc.,  20  N.  Y.,  82. 
88 ;  Ruse  'o.  Mutual  Benefit,  etc.,  23 
N.  Y.,  516. 

An  assignment  to  one,  not  having  an 
interest  in  the  life  of  the  assured^  has 
been  held  invalid  in  Kansas :  Mis- 
souri, etc.,  «.  Sturges,  15  Alb.  L.  J., 
496,  6  Ins.  L.  J.,  337. 

Otherwise  in  Rhode  Island  :  Clark  «. 
Allen,  16  Alb.  L.  J.,  400,  6  Ins.  L.  J., 
356.  See  Hoyt «).  New  York,  etc.,  3 
Bosw.,  440. 

The  rule  is,  undoubtedly,  in  case  of 
fire  policies,  which  are  contracts  of  in- 
demnity only,  that  a  policy  in  favor  of 
one  not  having  an  interest  in  the  prop- 
erty Insured  is  invalid ;  Fowler  «. 
N.  Y.,  etc.,  26  N.  Y.,  422  ;  Freeman  d. 
Fulton,  etc,,  38  Barb.,  247,  14  Abb. 
Pr.,  398. 

See  Frink  t.  Hampden,  31  How.,  83, 
1  Abb..N.S.,343. 

The  only  case  in  New  York  in  which 
it  was  held  that  a  policy  in  favor  of  one 
not  having  an  interest  in  the  life  insured 
is  void,  is  Ruse  «.  Mutual  Benefit,  etc., 
23  N.  Y.,  516,  reversing  26  Barb.,  566. 
In  that  case  the  court  says  that  such 
was  the  rule* at  common  law,  and  that 
the  statute  14  (ieo.  Ill,  ch.  48,  prohib- 
iting  inBurance  where  the  party  taking 
the  policy  has  no  interest  in  the  life  in- 
surtHl,  is   merely  declaratory  (see    23 


N.  Y.,  523-7.)  The  court  concedes 
(p.  525)  that  Mr.  Angell  lays  down  a 
different  rule.  The  court  does  not  cite, 
and  apparently  overlooks  the  well-con- 
sidered case  of  Dalby  9.  India,  etc.,  15 
C.  B.,  365,  387-8  (where  the  Exchequer 
Chamber  expressly  overruled  Good- 
sail  17.  Bolden,  0  East,  72).  and  expressly 
held  th^t  (15  C.  B.,  387),  **  The  contract 
commonly  called  life  assurance,  when 
properly  considered,  is  a  mere  contract 
to  pay  a  certain  sum  of  money  on  the 
death  of  a  person,  in  consideration  of 
the  due  payment  of  a  certain  annuity, 
for  his  life — the  amount  of  the  annuity 
being  calculated,  in  the  first  instance, 
acconling  to  the  probable  duration  of 
the  life  ;  and  when  once  fixed  it  is  .con- 
stant and  invariable.  The  stipulated 
amount  of  annuity  is  to  be  uniformly 
paid  on  one  side,  and  the  sum  to  be  paid 
in  the  event  of  death  is  always  (except 
when  bonuses  have  been  given  by  pros- 
perous offices)  the  same  on  the  other. 
Thi%  species  of  inmrance  in  no  twty 
resembles  a  contract  of  indemnity."  • 
The  court  then  proceeds  to  show  that 
fire  and  marine  risks  are  contracts 
of  indemnity  and  adds,  "But,  at  com- 
man  law,  before  this  statute  with  re- 
spect to  maritime  risks  (19  Geo.  11, 
ch.  37)  and  the  14  Geo.  IH,  ch.  48,  as  to 
insurance  on  lives,  it  is  perfectly  clear 
that  all  contracts  for  wager  policies, 
and  wagers  which  were  not  contrary  to 
the  policy  of  the  law,  were  legal  con- 
tracts ;  and  so  it  is  stated  by  the  court  in 
Cousins  V.  Nantes,  3  Taunt.  515,  to  have 
been  solemnly  determined  in  the  case  of 
Lucena  v.  Crawford,  2  Bos.  &  P.,  324, 
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2  N.  R,  269,  without  even  a  differ- 
ence of  opinion  among  all  the  judges. 
To  the  like  effect  was  the  decision 
of  the  Court  of  Error  in  Ireland,  be- 
fore all  the  judges  except  three,  in 
the  British  Ins.  Co.  v,  Magee,  Cooke  & 
Alcock,  182,  that  the  insurari^  was  legal 
at  common  law.  The  contract,  there- 
fore, in  this  case,  to  pay  a  fixed  sum  of 
£1,000  on  the  death  of  the  late  Duke 
of  Cambridge,  would  Tuive  been  unques- 
tionably legal  at  common  law,  whether 
t?ie  plaintiff  had  had  an  intereM  therein 
or  not;  and  the  sole  question  is, 
whether  this  policy  was  rendered  ille- 
gal and  void  by  the  provisions  of  the 
statute  14  Geo.  Ill,  ch.  48.  This  de- 
pends upon  its  true  construction.  The 
statute  recites,  that  the  making  insur- 
ance on  lives  and  other  events  wherein 
the  assured  shall  have  no  interest,  hath 
introduced  a  mischievous  kind  of  gam- 
ing ;  and  for  the  remedy  thereof  it 
enacts,  ''that  no  insurance  shatt  be 
made  by  any  one  on  the  life  or  lives  of 
any  person  or  persons,  or  on  any  other 
events  whatsoever,  wherein  the  person 
or  persons  for  whose  use  and  benefit, 
or  on  who^  account,  such  policy  shall 
be  made,  shall  }ia<oe  no  interest,  or  by 
way  of  gaming  or  wagering ;  and  that 
every  assurance  made  contrary  to  the 
true  intent  and  meaning  hereof  shall 
be  null  and  void  to  all  intents  and  pur- 
poses whatsoever.  *  »  *  This  contract 
is  good  at  common  law." 

The  court  proceeds  (at  page  391)  to 
overrule  (ioodsall  v.  Bolden,  9  East,  72. 
See  the  very  able  and  elaborate  note,  15 
C.  B.,  393-6. 

Since  this  case  the  same  principle 
was  held  in  Law  v.  Indisputable,  etc., 
1  Jur.,  N.S.,  178,  1  Kay  &  Johns.,  223, 
228,  280-2. 

See  May  on  Ins. ,  §§  7,  8  ;  Bunyon  on 
Life  Assurance  (2d  ed.),  8-10. 

In  British  Ins.  Co.  v.  Magee  (Cooke  & 
Alcock,  190-2),  the  court  of  Exchequer 
Chamber  said,  "This  writ  of  error 
has  been  brought  to  reverse  the  judg- 
ment of  the  Court  of  Exchequer,  in  an 
action  of  debt  on  a  policy  of  insurance 
for  £500  upon  a  life,  in  which  the 
declaration  does  not  state  that  the  plain- 
tiff below  had  any  interest  in  the  life 
insured,  nor  does  the  policy,  which  is 
set  out,  on  oyer,  contain  such  a  state- 
ment. The  defendant  below  pleaded 
three  pleas,  insisting  that  the  plaintiff 


had  not  any  interest  in  the  life  insuz^d 
upon  which  pleas  issue  has  been  joined, 
and  three  other  pleas,  insisting  that 
the  plaintiff  had  not  any  interest  lo 
the  amount  of  £500  at  the  time  of 
executing  the  policy,  or  at  the  death 
of  the  life ;  and  another  plea  stating, 
that  the  plaintiff  was  not  damnified  by 
the  death  to  the  extent  of  £500.  To 
these  last  four  pleas  the  plaintiff  de- 
murred generally,  and  the  Court  of 
Exchequer  having  allowed  the  demur- 
rers this  writ  of  error  is  brought  to  re- 
verse the  judgment.  The  plaintiffs  in 
error  have  not  insisted,  on  the  argu- 
ment, that  the  pleas  demurred  to  are 
good  ;  on  the  contrary,  the  note  in  the 
paper  book  confines  their  case  to  an 
attack  on  the  declaration,  and  accord- 
ingly they  have  only  contended  that 
the  declaration  ought  to  be  held  bad 
on  general  demurrer,  inasmuch  as  it 
does  not  alleg^e  that  the  plaintiff  below 
had  any  interest  in  the  life  insured  ;  in 
support  of  which  they  have  relied  on 
the  case  of  Goodsall  v.  Bolden  (9  East, 
71),  as  deciding  that  a  policy  on  a  life 
insurance  is  a  mere  contract  of  indem- 
nity upon  which  the  plaintiff  below 
can  only  recover  to  the  extent  of  his 
loss  sustained  by  the  death  of  the  life 
insured,  therefore  that  he  must  have 
an  interest  in  that  life. 

The  counsel  for  the  defendant  in  er- 
ror in  the  first  place  contended  that  if 
k  were  necessary  for  the  plaintiff  to 
show  an  interest,  this  interest  suffi- 
ciently appeared  upon  the  declaration 
and  policy,  and  that  it  was  not  neces- 
sary to  allege  it  more  particularly,  as 
from  the  nature  of  the  policy  it  is  lo  bo 
implied  ;  and,  secondly,  they  argued 
that  an  insurance  on  a  life  is  a  wager- 
ing policy,  not  falling  within  that  class 
of  cases  in  which  certain  insurances 
might  be  condemned  by  the  common 
law  on  the  ground  of  policy  or  monil2>. 
and  that  in  Ireland  no  such  statute  had 
been  enacted  as  the  14  Geo.  Ill,  c,  4^, 
w^iich  in  England  has  prohibited  sodi 
insurances  unless  in  cases  where  the 
party  insuring  has  an  interest.  This 
latter  argument  has  been  encountered 
by  an  allegation  that  the  insurance  is 
illegal  at  common  law  independently  of 
statute,  and  that  the  14  Geo.  Ill,  c. 
48,  Eng. ,  was  merely  declaratory  of  the 
common  law.  However  that  has  not 
been  sustained,  for  no  authority  has  been 
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cited- to  show  that  such  an  insurance 
has  been  held  illegal,  as  being  against 
policy  or  morals  in  any  case  decided  in 
England  before  the  statute  ;  and  it  is 
only  necessary  to  look  into  the  statute 
to  be  satisfied  that  it  is  not  declaratory, 
for  it  does  not  recite  any  existing 
doubt,  or  prevailing  mistake  as  to  the 
law,  but  on  the  contrary  recites  **  that 
making  insurances  on  lives  or  other 
events  in  which  the  assured  shall  have 
no  interest,  has  been  found  by  experi- 
ence to  have  introduced  a  mischievous 
kind  of  gaming ;"  and  then  enacts, 
*'that  from  and  after  the  passing  of 
this  act,  no  insurance  shall  be  made  in 
which  the  assured  shall  have  no  inter- 
est. Thus  recognizing  the  frequency 
of  the  practice  and  the  necessity  for 
preventing  it  in  future.  The  court  are 
therefore  unanimously  of  opinion  that 
the  judgment  of  the  Court  of  Ex- 
chequer must  be  affirmed  with  reason- 
able costs." 

Mr.  Bunyon  in  the  second  edition  of 
his  work  upon  life  assurance  (pp.  8- 
10)  meets  the  objection  that  it  is  con- 
trary to  public  policy  to  allow  A.  to 
have  an  interest  in  the  death  of  B.,  and 
may  lead  to  poisoning,  murders,  etc. 
He  says  :  "  The  fear  of  tlie  law  is  con- 
sidered quite  sufficient  to  countervail 
the  temptation  to  assassination  (Gilbert 
f).  Sykes,  16  East,  165).  ♦  *  Other 
contracts  involving  such  contingencies, 
and  differing  little  but  in  form,  are, 
moreover,  continually  entered  into  and 
considered  as  binding ;  such  are  post 
obit  securities,  in  which,  in  considera- 
tion of  an  immediate  advance  of  money, 
bonds  are  given  on  contingent  or  rever- 
sionary property  charged,  for  the  pay- 
ment of  a  much  larger  amount  upon 
the  death  of  a  particular  person.  *  *  ♦ 
When  we  consider  the  nature  of  an 
ordinary  life  policy,  effected  for  the 
whole  duration  of  life,  and  securing  a 
sum  of  money  on  an  event  which  will 
certainly  happen,  it  is  marvellous  that 
such  a  contract  could  ever  have  been 
considered  one  simply  of  indemnity,  by 
analogy  to  those  of  fire  and  marine  in- 
surance. 

"  It  is  true  that  the  premium  is  gener- 
ally paid  from  year  to  year,  but  it  is  then 
so  calculated,  that  the  right  of  renewal 
rests  with  the  assured,  and  is  a  por- 
tion of  the  consideration  for  which  all 
past  premiums  have  been  paid,  and  the 


possibijity  of  the  cesser  of  the  insura-. 
ble  interest  is  not  taken  into  considera- 
tion." 

Contracts  depending  upon  the  lives 
of  third  persons,  as  leases  for  lives  of 
others,  are  constantly  held  legal  and 
valid. 

So  devises  and  bequests  in  reversion, 
after  the  termination  of  a  life  estate  in 
others,  are  of  daily  occurrence. 

Insurances  by  creditors  upon  the 
lives  of  insolvent  debtors  are  concededly 
legal ;  the  temptation  to  get  rid  of 
them,  particularly  if  in  all  probability 
they  are  to  remain  worthless,  would  be 
as  strong  as  in  any  other  case. 

None  of  these,  high  and  respectable, 
authorities  were  referred  to  by  the 
New  York  Court  of  Appeals  in  Ruse  «. 
Mutual  Benefit,  etc.,  23  N.  Y.,  516.  It 
is  certainly  fair  to  assume  that  the  at- 
tention of  the  court  was  not  called  to 
them  or  they  would  undoubtedly  have 
received  at  least  a  passing  notico  from 
the  court. 

While  the  question  may  be  regarded 
as  T68  (idjiidicata  in  New  York,  it  may 
be  doubted  whether  the  weight  of  au- 
thority is  not  against  the  New  York 
cases. 

In  a  suit  on  a  policy  of  life  insurance 
procured  by  the  i^^sured  for  the  benefit 
of  another,  it  is  not^  necessary  that  the 
declaration  should  aver  that  the  bene- 
ficiary had  any  interest  in  the  life  of 
the  insured,  but  a  different  rule  pre- 
vails where  one  procures  an  insurance 
on  the  Itfe  of  another.  In  such  a  case 
the  plaintiff  must  aver  in  his  declara- 
tion that  he  had  an  insurable  interest 
in  the  life  insured. 

Where  a  son  made  an  application  in 
the  name  of  his  father  for  a  policy  of 
insurance  on  the  life  of  the  father,  for 
his  (the  son's)  benefit,  and  the  agents  of 
the  company  being  aware  of  all  the 
facts,  and  that  the  father  knew  noth- 
ing of  the  transaction  and  paid  nothing 
on  the  policy,  still  caused  the  policy  to 
be  issued  to  the  father  as  if  procured 
by  him  for  the  benefit  of  the  son,  it 
was  held  that  as  a  mere  question  of 
pleading  the  company  could  not  be 
heard  to  make  objection  that  the  trans- 
action was  different  in  fact  from  what 
it  purported  to  be  by  the  policy,  and 
that,  in  declaring  on  it,  the  plaintiff 
was  not  bound  to  aver  in  his  declara- 
tion that  he  had  an  Insurable  interest 
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in  hiB  father's  life :    Qnardian,  etc.,  v.  a  father:    Kane   v.   Reserve,  etc.,   3 

Hogan,   8  Cent.  L.  J.,  817,   Supreme  Weekly  Notes  Cases,  201. 

Court,  Ills.  See  also  cases  cited,  15  Alb.  L.  J.,  3. 

A  policy  upon  the  life  of  a  husband  So  in  favor  of  a  sister  upon  the  life 

in  favor  of  his  wife  is  valid  :    Batry  v.  of  a  brother  :   iEtna  Life  Ins.  Co.  v. 

Equitable,  etc.,  69  N.  Y.,  587.  France,  15  Alb.  L.  J.,  450,  S.    C.  at 

oo  in  favor  of  a  son  upon  the  life  of  length,  6  Ins.  Law  Jour.,  331,  Supreme 

Court  U.  S. 


[Law  Reports,  1  Chancery  Division,  485.] 
M.R.,  Nov.  10,  1875. 

435]  *MusKETT  V.  Eaton. 

[1875     M.     130.] 

Will — &iaiefor  Life — Remainder ^  vested  subject  to  be  divested  or  Conifnffent — Words, 
"  Who  shall  attain  the  age  of  Twenty-one:* 

Devise  to  C.  M.  for  life,  and  in  the  event  of  his  leaving  a  son  bom  or  to  be  bom 
in  due  time  after  his  decease  who  should  live  to  attain  the  age  of  twenty-one,  then 
to  such  son  and  his  heirs  if  he  should  live  to  attain  twenty-one,  with  remainder 
over: 

Held,  that  on  the  death  of  0.  M.  his  infant  son  took  a  vested  estate  in  the  devised 
property  subject  to  be  divested  if  he  should  die  under  twenty-one. 

The  rule  m  Festittff  v.  Allen  (')  does  not  apply  to  such  a  case,  there  boin^  a  con- 
trary intention  shown  in  the  words  "born  or  to  be  born  in  dae  time  met  his 
decease." 

Lucy  Martin,  the  testatrix  in  the  cause,  by  her  will, 
dated  the  2l8t  of  March,  1866,  after  appointing  her  nephew 
Charles  Muskett,  Charles  Eaton  and  Charles  Thomas  Mus- 
kett, her  executors,  and  giving  them  each  a  legacy,  pro- 
ceeded as  follows:-  "  I  give  and  devise  to  Charles  Muskett 
the  farm  and  hereditaments  called  The  Folly  for  his  life, 
and  in  the  event  of  his  leaving  a  lawful  son  bdrn  or  to  be 
born  in  due  time  after  his  decease  who  should  live  to  attain 
the  age  of  twenty-one  years,  then  I  give  the  same  farm  and 
hereifitaments  unto  such  son  and  his  neirs  if  he  shall  live  to 
attain  the  age  of  twenty-one  years ;  but  in  case  my  said 
nephew  should  die  without  leaving  a  son  who  should  live 
to  attain  the  said  age  of  twenty-one  years,  then  I  give  the 
aforesaid  hereditaments,  after  the  death  of  him  ray  said 
nephew  Charles  Muskett,  to  George  Muskett  Eaton  and  his 
heirs." 
436]  *The  testatrix  died  in  1871. 

Charles  Muskett  entered  into  possession  of  the  farm  and 
hereditaments  called  The  Polly,  and  died  on  the  23d  of 
February,  1875,  having  made  a  will  and  appointed  Charles 
Eaton,  John  Thomas  Muskett,  and  William  Muskett  El- 
liot, executors  and  trustees  thereof,  and  leaving  the  plain- 
tiff, his  only  son,  an  infant  of  the  age  of  six  years. 

(')  12  M.  A  W.,  279. 
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The  plaintiff  by  his  next  friend  filed  his  bill  against 
George  Muskett  Eaton  and  the  tmstees  and  executors  of 
Charles  Muskett,  deceased,  as  defendants,  praying  that  the 
true  construction  of  the  said  will  might  be  declared.  The 
only  point  calling  for  a  report  related  to  the  construction 
of  the  above-stated  devise. 

CooJcson^  Q.C.,  and  Rawlins^  for  the  plaintiff : 

The  plaintiff  in  this  case,  as  the  infant  son  of  Charles 
Muskett,  is,  under  the  limitations  contained  in  the  will,  en- 
titled to  a  vested  estate  in  the  farm  called  The  Folly,  sub- 
ject to  be  divested  in  the  event  of  his  dying  under  the  age 
of  twenty-one  years :    Hawkins  on  Wills  (*). 

Freeling^  lot  the  defendant  George  Muskett  Eaton :  The 
devise  in  this  will  of  the  hereditaments  in  question  was  not 
an  executory  devise,  but  a  contingent  remainder  in  favor  of 
the  son  of  Charles  Muskett  on  his  attaining  the  age  of 
twenty-one  years.  This  remainder  has  foiled  by  reason  of 
the  particular  estate  having  determined  before  the  contin- 
gency happened. 

The  rule  in  such  cases  was  established  by  the  case  of 
Festing  v.  Allen  ("),  where,  under  a  devise  to  M.  J.  H.  for 
life,  with  remainder  after  her  decease  to  the  use  of  her  chil- 
dren who  should  attain  the  age  of  twentj-one  years,  it  was 
held  that  M.  J.  H.  was  tenant  for  life,  with  a  contingent  re- 
mainder to  such  of  her  children  as  should  attain  twenty- 
one  ;  and  that,  as  the  particular  estate  had  determined  by 
the  death  of  M.  J.  H.  before  anv  of  the  children  attained 
that  age,  the  remainder  failed.  The  same  rule  of  construc- 
tion was  followed  in  Holmes  v.  Pres€otl{*\  and  Edgeworth 
V.  Edgeworth  {^\  and  Bvll  v.  Pritchard  (^). 

*The  result,  therefore,  is,  that  the  remainder  over  [437 
in  favor  of  George  Muskett  Eaton  takes  effect. 

Rodwell^  for  the  trustees  of  the  will  of  Charles  Muskett : 
I  contend  that  the  estates  limited  in  remainder  after  the 
life  estate  of  Charles  Muskett  failed,  whether  in  favor  of 
the  plaintiff  or  of  the  defendant  George  Muskett  Eaton,  by 
reason  of  the  determination  of  the  particular  estates,  and 
therefore  that  the  hereditaments  passed  under  the  residu- 
ary gift. 

Jessel,  M.R.:  The  gift  by  this  will  is  to  Charles  Mus- 
kett for  life,  "and  in  the  event  of  his  leaving  a  lawful  son 
bom  or  to-be  bom  in  due  time  after  his  decease  who  shall 
live  to  attain  the  age  of  twenty-one  years,  unto  such  son 

f )  Papes  141,  142.  (<)  Law  Rep..  4  H.  L.,  35. 

(«)  li^M.  A  W.,  279.  (*)  6  Hare,  667. 

(•)  12  W.  R.,  636. 

IR  Eno.  Rep.  106 


842  CHANCERY  DIVISION.  [L  R. 

1876  D'Eyncourt  v.  Gregory.  M.R. 

and  his  heirs  if  he  shall  live  to  attain  the  said  age  of 
twenty-one  years.  But  in  case  my  said  nephew  shoald  die 
without  leaving  a  son  who  should  live  to  attain  the  said  age 
of  twenty-one  years,"  then  follows  the  gift  over.- 

The  question  is,  whether  the  words  "attain  the  age  of 
twenty-one  years"  are  part  of  the  description  of  the  devi- 
see, so  as  to  bring  the  case  within  the  rule  laid  down  in 
Festlng  v.  Allen  ('),  where  the  gift  was,  in  substance,  a  gift 
to  "such  child  of  A.  as  shall  attain  twenty-one."  But  it 
cannot  be  so.  It  is  an  immediate  gift  to  the  son  of  Charles 
Muskett,  with  a  proviso  as  to  his  attaining  the  age  of  twen- 
ty-one years ;  because  the  words  are,  "a  lawful  son  born  or 
to  be  born  in  due  time  after  his  decease  ;"  and  the  testatrix 
must  be  taken  to  have  known  the  coui-se  of  nature,  and  if 
the  child  had  been  born  within  nine  months  after  the  death 
of  the  tenant  for  life,  he  could  not  have  been  twentjr-one  at 
the  time  when  the  particular  estate  determined.  It  is  quite 
impossible  that  she  could  have  intended  the  attainment  of 
the  age  of  twenty-one  to  be  i)art  of  the  description  of  the 
person  to  take.  Therefore,  in  my  opinion,  the  plaintiff 
takes  a  vested  estate  subject  to  be  divested  in  the  event  of 
his  dying  under  twenty-one  ;  and  I  so  decide. 

Solicitors  :  BoUon^  Hobbins  &  Busk^  agents  for  Lancelot 
Lane^  Kenninghall. 

(»)  12  M.  A  W.,  279. 


[Law  Reports,  1  Chancery  Division,  441.] 
M.R.,  Nov.  27,  1875;  Jan.  22,  1876. 

441]  *D'Eyncoukt  v.  Gregory. 

[1861     D.    89.] 

WtU — Name  and  Arms  Clause — Use  of  Surname, 

Under  a  name  and  arms  proviso  requiring  a  devisee  to  take  the  testator's  surname  : 
Held,  that  adding  the  testator's  surname  before  his  own  was  not  a  compliance  by 
the  devisee,  but  that  adding  the  testator's  surname  after  his  own  was  so. 

This  was  a  suit  for  the  administration  of  the  trusts  of  the 
will  of  Gregory  Gregory,^  dated  the  22d  of  November,  1848. 
The  testator  thereby  devised  his  real  estate  to  trustees  upon 
trust,  by  sale  or  mortgage,  to  raise  certain  sums  therein 
442]  mentioned,  and  to  ^convey  and  assure  so  much  thereof 
as  should  not  be  sold,  and  the  equity  of  redemption  of  so 
much  thereof  as  might  be  mortgaged,  to  the  uses  and  upon 
the  trusts  and  subject  to  the  provisions  thereinafter  ex- 
pressed, being  (subject  to  certain  uses  for  securing  certain 
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annnities,  and  to  certain  limitations  which  had  failed  or 
were  spent)  to  the  use  of  Sir  Glynne  Earle  Welby  for  life, 
with  remainder  to  tlie  use  of  the  eldest  son  of  Sir  Gt.  E. 
Welby  living  at  the  date  of  the  will  for  life,  with  remainder 
to  the  first  and  every  other  son  of  such  eldest  son  of  Sir  G. 
E.  Welby  successively  in  tail  male,  with  remainders  over. 
And  the  said  testator  thereby  directed  that,  in  the  settle- 
ment so  to  be  made  as  aforesaid  of  his  estates  thereby 
devised,  there  should  be  contained  a  proviso  or  declaration 
that  every  person  who  by  virtue  of  the  limitations  therein- 
before directed  to  be  contained  in  such  settlement  or  of  the 
proviso  now  in  statement  should  become  entitled  to  the 
possession  or  receipt  of  the  rents  and  profits,  or  to  the  first 
Deneficial  estate  of  freehold  of  and  in  the  same  estates,  or 
any  part  thereof,  who  should  not  then  be  called  by  the 
name  or  use  the  arms  of  * 'Gregory,"  should,  within  the 
space  of  one  year  next  after  they  should  respectively  become 
so  entitled  as  aforesaid,  and  that  the  respective  husbands 
of  such  of  the  persons  becoming  entitled  as  aforesaid  as 
should  be  females  should  within  one  year  after  their  so  be- 
coming entitled,  or  within  one  year  after  their  respective 
marriages,  in  case  of  their  being  at  that  time  entitled  as 
aforesaid  (as  the  case  might  be),  assume  and  take  upon 
himself,  herself,  or  themselves  respectively,  and  use  in  all 
deeds,  letters,  accounts,  and  other  writings  wherein  or 
whereto  he,  she,  or  they  respectively  should  or  might  be  a 
party  or  parties  or  which  they  should  respectively  sign, 
and  upon  all  other  occasions,  the  surname  of  *' Gregory," 
and  assume,  and  take,  and  use  the  arms  of  "Gregory" 
either  alone  or  quartered  with  his,  her,  or  their  own  respect- 
ive family  arms.  And  also  should  within  the  said  space 
of  one  year  apply  for  and  endeavor  to  obtain  an  act  of 
Parliament  or  a  proper  license  from  the  Crown  to  enable 
him,  her,  or  them  respectively,  and  his,  her,  or  their 
respective  issue  inheritable  under  the  limitations  therein- 
before directed  as  aforesaid,  to  take,  use,  and  bear  the  said 
surname  and  arms  of  ''Gregory"  conformably  *to  [443 
the  directions  in  that  his  will.  And  in  case  any  such  person 
or  persons,  or  the  husband  or  husbands  of  any  such  person 
or  persons,  should  neglect  or  refuse  to  take  and  use  such 
surname  and  arms,  and  to  take  such  steps  as  aforesaid  for 
enabling  him,  her,  or  them  so  to  do  witnin  the  said  space 
of  one  year,  conformably  to  the  directions  in  that  his  will, 
or  in  case  any  person  or  persons  entitled  under  that  his  will 
to  the  estatas  tiiereinbefore  devised  in  possession,  or  to  the 
receij)t  of  the  rents  and  profits,  or  to  the  lirst  beneficial 
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estate  of  freehold  therein,  and  using  and  bearing  the  name 
and  arms  of  "Gregory,"  should  at  any  time  thereafter 
discontinue  the  use  of  such  surname  and  arms,  contrary  to 
that  his  will,  or  to  the  proviso  or  declaration  to  be  contained 
in  the  settlement  or  settlements  thereby  directed  to  be  made 
as  aforesaid,  then  and  in  every  such  case  the  estate  and 
interest  of  tlie  person  or  persons  who  or  whose  husbands 
should  so  neglect  or  refuse  or  should  so  discontinue  the  use 
of  such  surname  or  arms  of  and  in  the  said  hereditaments 
thereinbefore  directed  to  be  settled  as  aforesaid,  and  every 
part  thereof,  should  cease,  determine,  and  become  void, 
and  the  said  hereditaments  should  immediately  thereupon 
go  over  to  the  person  or  persons  next  beneficially  entitled 
thereto  in  remainder  under  the  limitations  thereinbefore 
contained  in  such  and  the  same  manner  as  if  the  person  or 
persons  who  or  whose  husbands  should  so  refuse  or  neglect 
or  should  so  discontinue  the  use  of  such  surname  or  arms, 
being  tenant  or  tenants  for  life  was  or  were  dead,  or  being 
tenant  or  tenants  in  tail  was  or  were  dead,  without  issue 
inheritable  to  his,  her,  or  their  estate  tail,  charged  neverthe- 
less with  and  subject  and  without  prejudice  to  any  lease  or 
leases  which  should  have  been  previously  created  of  and  in 
the  said  hereditaments  and  premises  thereby  directed  to  be 
settled  as  aforesaid,  or  any  part  or  parts  thereof,  by  any 
person  or  persons  entitled  as  aforesaid,  or  any  part  or  parts 
thereof,  by^any  person  or  persons  entitled  thereto  pursuant 
to  and  by  virtue  of  the  powers  in  that  behalf  respectively 
thereinafter  directed  to  be  contained  in  such  settlement  or 
settlements  as  aforesaid  ;  but  his  will  was  that  such  cesser 
and  determination  of  the  estate  for  life  of  such  tenant  for 
life  as  aforesaid  sliould  not  operate  so  as  to  exclude,  defeat, 
or  prejudice  any  of  the  executory  or  contingent  estates  there- 
inbefore directed  to  be  limited  to  his,  her,  or  their  sons  and 
444]  daughters,  or  p,ny  other  person  or  persons,  *and  dur- 
ing the  suspense  and  contingency  of  such  expectant  re- 
mainder the  rents  and  profits  of  the  said  hereditaments 
which  would  have  belonged  to  such  tenant  for  life  if  such 
cesser  and  determination  had  not  taken  place  should  be 
payable  unto  such  person  or  persons  and  for  such  intents 
and  purposes  and  in  such  mg^nner  as  the  same  would  have 
been  payable  and  applicable  for  the  time  being  in  case  such 
tenant  for  life  had  actually  been  dead,  so  that  immediately 
from  and  after  such  cesser  or  determination  the  issue  of 
such  tenant  for  life  might  have  and  be  entitled  to  the  rents 
and  profits  of  the  said,  hereditaments  thereby  directed  to 
be  settled  during  the  life  of  the  parent  as  ii  such  parent 
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were  dead,  and  that  in  case  and  whilst  there  should  not  be 
any  such  issue  in  existence  the  person  or  persons  next  enti- 
tled for  the  time  being  to  a  vested  remainder  in  the  said  here- 
ditaments should  and  might  have  and  be  entitled  to  the  said 
rents  and  profits  for  his,  her,  or  their  proper  use  and  benefit 
respectively,  but  without  any  exclusion  of  or  prejudice  to  the 
estate,  interest,  or  right  of  any  such  issue  afterwards  coming 
into  existence,  but  only  till  the  time  of  the  birth  of  such 
issue  respectively. 

The  testator  died  in  1854. 

Sir  Glynne  Earle  Welby  duly  assumed  the  surname  and 
arms  of  Gregory.  He  had  seven  sons  living  at  the  date  of 
the  will,  of  whom  the  eldest  was  William  Earle  Welby. 
He  died  in  August,  1875. 

In  October,  1875,  Sir  William  Earle  Welby  obtained  the 
royal  license  to  take  and  use  the  surname  of  Gregory  in 
addition  to  and  before  that  of  Welby ;  and  also  to  tiar  the 
arms  of  Gregory  quartered  with  those  of  Welby ;  and  he 
now  presented  a  petition  praying  that  it  might  be  declared 
that  ne  had  duly  complied  with  the  conditions  contained 
in  the  will  of  the  testator,  and  might  be  let  into  possession 
of  the  estates. 

Chitty^  Q.C.,  and  Metholdy  said  that  there  was  no  re- 
corded decision  as  to  wliether  the  uaie  of  the  prescribed 
surname  before  that  of  the  person  becoming  entitled  to  the 
estate  under  the  limitations  of  the  will  was  a  sufficient 
compliance  with  a  name  and  arms  clause  framed  like  the 
present ;  but  it  appeared  from  a  number  of  *case8  [445 
collected  by  the  authorities  at  the  College  of  Heralds  to 
have  been  generally  assumed  that  it  would  be. 

The  Maser  of  the  Rolls  said  he  was  clearly  of  opinion 
that  the  use  of  the  surname  of  Gregory  before  that  of 
Welbj  was  not  a  sufficient  compliance  with  the  conditions 
contained  in  the  will,  and  he  refused  the  application. 

1876.  Jan.  22.  The  petitioner,  in  December,  1875,  ob- 
tained a  royal  license  to  take  and  use  the  surname  of  Gregory 
in  addition  to  and  after  instead  of  before  that*  of  Welby. 
The  petition  was  amended  accordingly,  and  now  came  on  to 
be  again  heard,  and  an  order  was  made  according  to  the 
terms  of  the  prayer. 

Solicitor:  T.  2).  Bolton. 
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[Law  Reports,  1  Chancery  Dividon,  454.] 
V.C.M..  Dec.  16,  1876. 

454]  *Edwards  V.  Edwards. 

[1876    E.     77.] 

BiU  of  Sale — JBxecution   Creditor — PosteMion  of  Sheriff"— Appointment  of  Recaeer 

nomincUim. 

Where,  on  a  motion  for  a  receiver,  an  order  is  made  that  a  named  person  on  gir- 
inj^  security  be  appointed  receiver,  the  appointment  takes  effect  from  the  date  of  the 
order ;  and  therefore  where,  after  such  an  order  and  before  the  receiver  so  appointed 
perfected  his  securities,  certain  execution  creditors  who  had  not  received  notice  of 
the  appointment  put  the*  sheriff  in  possession  of  tlie  goods  over  which  the  receiver 
was  appointed : 

Held,  that  immediately  on  notice  being  given  of  the  appointment  the  sheriff  ought 
ti>  have  been  withdrawn. 

This  suit  was  instituted  by  bill  iBled  on  the  26th  of  July, 
1876,  for  the  purpose  of  realizing  a  security  consisting  in 
part  of  an  unregistered  bill  of  sale  of  the  trade  effects  of  a 
printing  business. 

The  plaintiffs  were  the  acting  executors  under  the  will, 
dated  tne  31st  of  January,  1870,  of  Frederick  Howarth  Ed- 
wards, who  died  on  the  17th  of  December,  1872. 

The  testator,  by  a  deed  of  the  1st  of  July,  1869,  sold  the 
business  to  the  defendant  for  £8,000,  together  with  his  in- 
terest in  the  leasehold  premises  where  it  was  carried  on,  and 
the  stock-in-trade  and  effects  of  the  concern ;  and  it  was 
provided  that  £600  only  of  the  purchase- money  should  be 
paid  in  cash,  the  rest,  with  interest,  remaining  a  charge 
upon  the  property.  By  another  deed  of  the  same  date  a 
debt  of  £6,600  also  owing  by  the  defendant  was  made  a 
charge  upon  the  property.  Neither  of  these  deeds  was 
registered  under  the  Bills  of  Sale  Act. 

Default  was  made  in  payment  of  the  interest  on  these 
sums,  the  bill  was  filed,  and  on  the  29th  of  July,  1875,  the 
plaintiffs,  on  an  affidavit  of  service  of  notice,  obtained  an 
order  which  was  partly  as  follows : 

'*This  court  doth  order  that  Charles  Edward  Mason,  of 
No.  30  Essex  Street,  Strand,  in  the  county  of  Middlesex, 
public  accountant,  upon  his  giving  security,  be  appointed  to 
rpcf^ive  the  rents  and  profits  of  the  leasehold  hereditaments 
1  r>51  in  the  bill  mentioned,  and  *to  collect  and  get  in  the^ 
d^  l>ts  now  due  and  outstanding,  and  other  assets,  property, 
iiwX  effects  belonging  to  the  business  in  the  bill  mention^, 
lunl  to  manage  and  carry  on  the  said  business,  and  the  ten- 
ants of  the  said  leasehold  premises  are  to  attorn  and  pay 
their  rents  in  arrear  and  growing  rents  to  such  receiver." 
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"And  it  is  ordered  that  the  plaintiffs  and  the  defendant 
do  deliver  over  to  the  said  Charles  Edward  Mason  all  the 
stock-in-trade  and  effects  of  the  said  business,  and  also  all 
securities  in  their  or  either  of  their  hands  for  such  outstand- 
ing estate,  and  all  books  and  papers  relating  thereto." 

''And  it  is  ordered  that  the  said  Charles  Edward  Mason 
do,  out  of  the  first  moneys  to  be  received  in  respect  of  the 
said  rents  and  debts  and  effects,  pay  the  ground  or  other 
rents  and  debts  due  and  to  become  due  in  respect  of  the  said 
business." 

For  twelve  months  before  the  institution  of  the  suit  C.  E. 
Mason  had  superintended  the  business  on  behalf  of  the 
plaintiffs  and  other  creditors,  and  was  accustomed  to  attend 
at  the  business  premises  for  a  short  time  on  most  days.  The 
defendant,  however,  continued  ostensibly  to  carry  on  the 
business,  and  the  same  course  was  pursued  after  the  order 
of  the  29th  of  July,  1876,  and  no  step  was  taken  to  give  notice 
to  the  public  or  persons  dealing  with  the  defendant  of  the 
appointment  of  the  receiver. 

On  the  4th  of  August,  1876,  the  sheriff  of  Middlesex, 
under  a  writ  of  Ji.  /a,  issued  in  an  action  against  the  defen- 
dant by  Francis  Lesiter  Soper  and  Reeves  Lovell  for  a  debt 
of  £419  5s,  3d.,  seized  the  plant  and  business  effects,  and 
thereupon  the  receiver  instructed  his  solicitor  to  give  notice 
of  his  claim  to  the  goods  to  the  attorneys  of  the  plaintiffs 
in  the  action,  which  was  done  on  the  following  day. 

An  interpleader  summons  was  then  taken  out  by  the 
sheriff,  at  the  hearing  of  which  Cleasby,  B.,  barred  the 
claim  of  the  receiver  without  prejudice  to  any  application 
to  the  Court,  on  the  ground  that  the  claim  was  an  equi- 
table one. 

The  sheriff  remained  in  possession  till  the  23d  of  August, 
when  he  advertised  the  property  for  sale.  The  plaintiffs 
thereupon,  on  the  26th  of  August,  applied  to  the  vacation 
judge  ex  parte,  and  obtained  an  order  restraining  the  sale 
extehding  over  the  1st  of  September,  and  on  the  14th  of 
September  the  vacation  judge  *made  a  further  order  [456 
in  the  presence  of  all  parties  directing  the  sheriff  to  with- 
draw, on  an  undertaking  by  the  plaintiffs  and  the  sheriff  to 
deal  with  the  property  under  the  direction  of  the  court. 

The  receiver  completed  his  securities  on  the  26th  of 
August,  and  this  fact  was  certified  by  the  Chief  Clerk  on 
the  3d  of  September. 

The  execution  creditors  now  moved  that  the  receiver 
should  be  ordered  to  pay  their  debt,  interest,  and  costs,  out 
of  the  moneys  of  the  plaintiffs  or  the  defendant  in  his 
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hands ;  or  in  the  alternative,  that  they  might  be  at  liberty 
to  enforce  their  judraient  in  the  action  against  the  defendant, 
and  that  the  sherin  might  be  at  liberty  to  execute  the  writ 
of  ^.  fa.  against  the  defendant  in  due  course  of  law,  without 
regard  to  the  plaintiffs'  mortgages  in  the  bill  mentioned ; 
or,  as  a  third  alternative,  that  the  execution  creditors  might 
be  at  liberty  to  go  in  and  be  examined  pro  irvteresse  suo^ 
and  that  inquiry  might  be  made  what  interest  they  had  in 
the  goods,  chattels,  debts,  credits,  rents,  and  profits  men- 
tioned in  the  order  of  the  29th  of  July. 

OldssCy  Q.C.,  and  Langley^  for  the  execution  creditors: 
An  order  appointing  a  receive  is  for  the  benefit  of  the 
parties  to  the  suit,  and  does  not  prevent  a  creditor  from 
going  on  with  his  action  till  the  receiver  is  actually  in  pos- 
session :  Dqfries  v.  Creed  (').  In  the  present  case  the  order 
was  prospective  only,  appointing  Mason  receiver  when  he 
should  have  perfected  his  securities,  which  did  not  take 
place  till  after,  the  sheriff  was  put  in.  There  was,  therefore, 
no  possession  by  the  receiver  which  could  interfere  with  the 
title  of  the  execution  creditor.  There  was  no  apparent  pos- 
session by  him,  and  nothing  to  show  that  any  cliange  nad 
taken  place  in  the  relative  positions  of  the  parties.  The 
order  asked  for  follows  that  in  Russell  v.  Mast  Anglian 
Mailway  Company  (").  The  object  of  the  Bills  of  Sale  Act 
was  to  make  such  documents  absolutely  void  if  not  rois- 
tered, and  even  the  possession  by  a  broker  would  not  be 
sufficient  to  defeat  the  act :  Ex  parte  Lewis  (") ;  Ex  parte 
Hooman  (*) ;  Ex  parte  Jay  (*). 

457]  '''Locock  Wehb^  Q.C.,  and  Sangster  Oreen^  for  the 
plaintiff :  There  are  two  kinds  of  orders  appointing  receiv- 
ers, one  when  the  court  refers  it  to  Chambers  to  appoint  a 
receiver,  and  the  other  when  the  person  appointed  is  named 
in  the  order.  In  the  former  case  a  further  order  is  required 
to  complete  the  appointment.  In  the  latter,  he  is  actually 
appointed  at  the  time,  and  all  that  is  required  to  be  done  in 
Cfhambers  is  to  perfect  the  appointment  by  completing  the 
securities.  If  the  order  of  the  court  did  not  appoint  l^^on 
receiver,  another  order  was  necessary ;  but  it  would  be  con- 
trary to  the  practice  of  the  court  to  make  a  second  order : 
Seton  on  Decrees  (•).  The  moment  the  sheriff  knew  of  the 
appointment  he  ought  to  have  been  withdrawn.  If  Mason 
was  in  possession  in  any  capacity  before  his  appointment  as 
receiver,  it  is  unnecessary  to  inquire  when  he  was  appointed. 

(')  84  L.  J.  (Ch.),  607.  {*)  Law  Rep.,  10  Eq.,  63. 

(•)  8  Mac.  dk  G.,  104.  {^)  Law  Rep.,  9  Ch.,  697. 

(»)  Law  Rep.,  6  Ch.,  626.  (•)  8d  ed..  p.  1004. 
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The  only  question  could  be  whether  he  was  property  ap- 
pointed. 

The  agreement  here  is.  moreover,  not  a  document  within 
the  Bills  of  Sale  Act :  Brown  v.  Bateman  (*). 

Olasse^  in  reply :  In  Brown  v.  Bateman  there  was  not 
even  an  agreement  under  seal,  and  the  Question  in  that  case 
was  really  as  to  the  right  to  attach  goods  to  land. 

The  question  here  is  whether  there  was  any  ]posse8sion  by 
the  receiver  in  that  character.  If  he  was  not  in  a  position 
to  take  money  he  could  not  receive  the  rents,  because  receiv- 
ing the  rents  is  taking  possession.  That  a  receiver  is  not 
the  officer  of  the  court  till  he  has  completed  his  recognizances 
is  shown  by  WickeTis  v.  Townshend  (•). 

Malins,  V.C:  TJie  plaintiffs  in  this  case  were  in  posses- 
sion of  a  bill  of  sale  of  the  trade  effects  of  a  business  belong- 
ing to  the  defendant,  and,  the  interest  being  in  arrear,  a  bill 
was  filed  to  realize  the  security.  On  the  da,y  the  bill  was  filed 
I  gave  leave  to  serve  notice  of  motion  *f or  a  receiver,  [458 
and,  the  defendant  not  appearing,  the  order  was  taken  on 
an  affidavit  of  service.  As  the  appointment  was  made  upon 
service,  I  must  take  the  defendant  as  having  assented  not 
only  to  the  appointment  of  a  receiver,  but  to  the  particular 
person  appointed.     It  was  in  effect  a  consent  order. 

[His  Lordship  then  read  the  order,  and  after  referring  to 
the  facts  above  stated,  continued :] 

It  is  agreed  that  when  the  receiver  is  once  in  possession 
the  goods  are  put  out  of  the  reach  of  the  execution  creditor. 
This  was  the  conclusion  arrived  at  in  liusseU  v.  East 
Anglian  Railway  Company  (')  after  an  argument  lasting 
for  nine  days.  I^  therefore,  the  receiver  was  in  possession 
as  from  the  date  of  the  order,  the  execution  creditors  were 
in  contempt  in  continuing  the  possession  of  the  sheriff  after 
notice  of  the  appointment,  and  must  pay  the  costs  of  the 
subsequent  proceedings.  But  it  is  a  circumstance  in  their 
&vor  that  they  did  not  know  of  the  appointment  at  the  time 
they  took  possession. 

As  to  the  question  when  the  receiver  could  be  considered 
as  being  in  possession,  I  was  for  a  long  time  impressed  with 
Dtfries  v.  Ureedi^).  But  the  difference  between  the  two 
cases  is,  that  in  that  case  the  receiver  was  not,  as  in  the 
present,  named  in  the  order.  Sometimes  th^re  is  a  reference 
to  Chambers,  and  there  a  contest  takes  place  as  to  which  of 
several  persons  should  be  appointed.  Where  there  is  such 
a  reference,  a  further  order  is  required  to  complete  the  ap- 

(»)  Law  Rep.,  2  C.  P.,  272.  («)  8  Mac  &  G.,  104. 

(«)  1  Ruas.  A  My.,  361.  (*)  84  L.  J.  (Ch.),  607. 

16  Eno.  Rep.  107 
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pointment.  No  person  is  appointed  at  the  time,  and  there 
cannot  be  a  receiver  till  some  one  is  actually  appointed  snch. 
Now  in  Defries  v.  Creed  the  receiver  was  not  even  nominated 
till  the  16th  of  March,  and  the  further  order  actually  mak- 
ing the  appointment  was  not  till  the  23d  of  March,  and 
therefore  tiu  the  latter  date  there  was  no  receiver,  and  the 
execution  creditor  having  taking  possession  on  the  20th  of 
March,  the  question  was  whether  he  had  done  wrong  in  dis- 
turbing the  possession  of  the  receiver.  Vice-Chancellor 
Kindersley,  in  giving  judgment,  8ays(*):  ^'Till  Mr.  Hedges 
was  actually  appointed,  he  was  not  m  possession  as  receiver  ; 
459]  and  it  appears  to  me,  therefore,  *that  the  creditor  had 
a  fuU  right  to  proceed  to  execution  ;"  and  he  then  goes  on 
to  refer  to  the  second  point  in  the  case  by  saying :  "With 
respect  to  the  retention  of  the  property  after  Mr.  Hedges' 
appointment  on  the  23d  of  March." 

It  is  clear,  therefore,  that  he  decided  the  case  on  the  fact 
that  there  was  no  appointment  of  a  receiver  till  the  23d  of 
March. 

If  that  case  had  turned  on  the  point  which  Mr.  Glasse 
relied  on,  that  there  is  no  appointment  till  the  receiver  gives 
a  satisfactory  security,  it  would  apply  to  the  present  case. 
But  it  would  be  dangerous  to  allow  it  to  be  said  that,  w^hen 
a  receiver  has  been  actually  appointed  by  the  court,  the  ap- 

g ointment  does  not  operate  tin  some  time  afterwards  when 
e  perfects  his  security.  The  case  may  go  to  show  that  it 
might  not  be  right  for  a  receiver  to  receive  money,  at  2dl 
events  without  putting  it  in  a  place  of  security.  But  though 
not  justified  in  receivmg  money,  he  was  justified  in  taking 
possession  of  movable  chattels.  I  am  glad  to  find  that  the 
case  does  not  go  the  length  of  saying  that  no  receiver  can 
act  till  he  perfects  his  security. 

Now  in  the  present  case  Mason  was  appointed  on  the  29th 
of  July.  The  defendant  was  informed  of  the  appointment, 
and  had  acquiesced  in  it  and  virtually  withdrawn  from  the 
business.  Because,  though  it  is  true  that  tliere  is  an  affi- 
davit that  he  was  in  possession  and  was  performing  some 
acts  of  ownership,  he  was  not  doing  anything  in  derogation 
of  the  receivership.  For  the  purpose  of  taking  possession 
and  protecting  the  business  against  creditors  generally,  I 
think  the  receiver  was  in  possession,  and  it  was  wrong  to 
disturb  him ;  and  when  the  sheriff  was  informed  of  the  ap- 
pointment on  the  6th  of  August  he  ought  to  have  been  with- 
drawn.    Though  there  is  no  authority  exactly  in  point,  I 

\  (')  84  L.  J.  (Ch.),  608. 
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think  this  view  is  in  accordance  with  the  decision  of  Vice- 
Chancellor  Kindersley  in  Drfries  v.  Greed {^). 

I  am  of  opinion  that  when  an  individual  is  named  in  the 
order  he  is  entitled  to  possession  as  from  the  dat«  of  the 
order,  and  is  the  officer  of  the  court  from  that  time. 

The  matter  came  before  Vice-Chancellor  Bacon  in  vacation, 
and  I  think  the  result  was  that  the  question  was  to  stand 
over  for  me  *to  decide.  I  consider  Mason  as  being  in  [460 
possession  from  the  date  of  his  appointment,  and  the  case 
of  the  execution  creditors  consequently  fails,  and,  as  they 
might  have  cofne  to  the  court  instead  of  taking  out  the  in- 
terpleader summons,  they  must  pay  the  costs. 

Solicitors :  Dod  <fe  Long  staff e;    Wm.  MayTiard, 

(')  84  L.  J.  (Ch.),  607. 
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In  re  Corlass. 

Gift  after  Life  Interest — Ckus  to  take — Period  of  OestoHon — Marriage  after  Death  of 

life  Tenant 

A  testator  gave  his  residuary  real  and  personal  estate  to  trustees  on  trust  to  con- 
vert and  invest,  and  pay  the  income  to  his  wife  during  widowhood,  or  until  his  son 
should  attain  twenty-two,  and  then  to  call  in  half  the  money  invested  and  pay  it  to 
his  son,  and  as  to  the  other  half,  to  pay  the  income  to  the  wife  during  widowhood, 
and  then  to  his  son  for  life,  and  afterwards  to  his  lawful  issue : 

Held,  that  the  children  and  remoter  issue  of  the  son  living  at  his  death  took 
together  as  joint  tenants. 

One  of  the  son's  daughters,  who  was  unmarried  at  his  death,  married  ten  days 
afterwards,  and  had  a  child  born  six  months  alter  her  marriage : 

Held,  that  inasmuch  as  the  child,  thoueh  bom  within  the  period  of  gestation  after 
the  son's  death,  could  have  had  no  legitimate  existence  then,  it  was  not  within  the 
class  entitled  to  take. 

John  Corlass,  by  his  will,  dated  the  10th  of  December, 
1834,  devised  and  bequeathed  his  real  and  personal  estate  to 
trustees  upon  trust  to  pay  his  funeral  and  testamentary  ex- 
penses and  other  lawful  claims  against  him,  and  after  pay- 
ment thereof  to  lay  out  the  residue  as  therein  mentioned, 
and  to  pay  the  interest,  dividends,  and  proceeds  thereof  to 
his  wife  Alice  until  his  son  William  should  attain  the  a^e  of 
twenty-two  years,  provided  his  wife  should  remain  his  widow 
and  unmarried  up  to  that  time  ;  and  when  his  son  attained 
the  age  of  twenty- two  years  he  directed  his  trustees  to  call 
in  one-half  the  money  so  invested  and  pay  the  same  to  his 
son  for  his  absolute  use,  and  pav  the  interest  of  the  remain- 
ing half  to  his  wife  so  long  as  she  should  continue  unniiar- 
ried ;  and  after  her  death  or  marriage,  wliich  should  first 
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461]  *happen  after  his  son  should  attain  the  age  of  twenty- 
two  years,  the  testator  directed  such  interest  and  proceeda 
to  be  paid  to  the  son  during  his  life,  and  afterwards  to  the 
son^s  lawful  issue. 

The  testator  died  on  the  23d  of  December,  1834.  His 
widow  died  on  the  lOth  of  April,  1845,  without  having  mar- 
ried again.  William  Corlass  attained  twenty- two  in  the  year 
1850,  and  died  on  the  11th  of  April,  1875. 

At  the  death  of  William  Corlass  there  were  living  three 
children  and  one  grandchild.  One  of  the  daughters,  Alice 
Susannah,  married  George  Deveson  on  the*  22d  of  April, 
1875,  that  is,  ten  days  after  the  death  of  William  Corlass. 
She  had  a  child,  Alice  Maud  Deveson,  born  on  the  24th  of 
October,  1875,  and  therefore  within  the  period  of  gestation 
counting  from  the  death  of  William  Corlass. 

The  one-half  of  the  testator's  estate  now  iu  question  was 
represented  by  a  sum  of  £840  Is.  lid.,  which  had  been  paid 
into  court. 

Roxburgh^  for  a  married  daughter,  her  husband,  and  their 
infant  child  born  before  the  death  of  William  Corlass,  who 
now  petitioned  for  pavment  of  the  fund  out  of  court:  The 
proper  construction  or  the  will  is  that  all  the  children  and 

?;randchildren  in  esse  at  the  death  of  the  person  interested 
or  life  take  as  joint  tenants,  and  excluaing  the  child  of 
Alice  Susannah,  who  was  not  married  at  the  death  of  Wil- 
liam Corlass  :  Davenport  v.  Hanbury  (*). 

TF.  Fooks^  for  a  child  of  William  Corlass  who  was  with- 
out children  :  Lawful  .issue  can  only  refer  to  children  at 
all  events  in  the  case  of  a  blended  fund  of  real  and  personal 
estate,  as  in  the  case  here.  The  rule  in  Davenport  v.  Han- 
bury does  not  affect  personal  estate :  Jordan  v.  Lowe  (•). 

Malins,  V.C:  There  is  nothing  in  the  point.  The  fund 
goes  to  all  the  issue  who  survive  the  period  of  distribution, 
as  joint  tenants. 

462]  *  Roxburgh :  On  the  question  whether  Mrs.  Deve- 
son's  child  can  take  as  a  member  of  the  class  of  lawful  issue 
of  William  Corlass,  the  rule  as  to  allowing  children  to  take 
who  are  born  within  the  period  of  gestation  after  the  period 
of  distribution,  proceeds  upon  the  assumption  that  the 
child  sought  to  be  included  would,  if  born  when  the  previ- 
ous estate  ceased,  have  been  capable  of  taking.  It  is,  in 
fact,  treated  as  if  the  birth  had  actually  taken  place  before 
the  termination  of  the  preceding  estate :  Blasson  v.  Bias- 
son  (') ;  Trower  v.  Butts  (*). 

(>)  3  Ves.,  257.  (»)  2  D.  J.  A  S..  666. 

(«)  6  Boa  v.,  360,  (*)  1  S.  &  S.,  181. 
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Tate  LeCj  for  the  child  of  Mrs.  Deveson :  The  child  was 
in  existence  at  the  death  of  the  tenant  for  life,  as  is  proved 
by  the  fact  that  the  period  of  gestation  had  not  elapsed  be- 
fore it  was  born.  The  court  is  not  at  liberty  to  make  any 
further  inquiry  than  this,  namely,  Had  Mrs.  Deveson  a  law- 
ful child  born  within  the  period  of  gestation  ?  It  may  be 
that  it  would  not  have  been  possible  to  prevent  the  trustees 
from  distributing  the  fund  ir  they  had  wished  to  do  so  im- 
mediately on  the  death  of  William  Corlass,  but  even  then 
there  would  have  been  a  right  to  follow  the  fund.  Bias  son 
V.  Blasson  is  in  favor  of  this  view,  because  it  shows  that  the 
rule  applies  whenever  the  result  of  not  applying  it  would 
exclude  a  child  :  Pearce  v.  Carrington  (*).     . 

Davenport^  for  one  of  the  other  parties :  The  case  can- 
not be  put  higher  than  that  the  child  must,  be  such  as 
would  have  taken  if  actually  born  when  the  fund  became 
distributable. 

Malins,  V.C:  This  case  is  a  very  curious  one,  and  there 
is  much  to  be  said  on  both  sides  of  the  question  which  has 
been  raised. 

I  have  put  a  construction  on  the  words  of  the  will  the 
result  of  which  is  that  William  Corlass  was  tenant  for  life, 
and  after  his  death  the  property  became  divisible  amongst 
his  lawful  issue  *living  at  his  death,  and  though  all  [463 
his  children  and  grandchildren  took  shares,  they  took  them 
as  joint  tenants,  and  ^  child  en  ventre  sa  mere  at  the  period 
of  distribution  would  be  treated  as  being  in  existence  lor  the 
purpose  of  sharing  in  the  fund.  That  has  been  the  rule  ever 
since  Doe  v.  Cla7'k  (*). 

Now  in  the  present  case,  when  Mrs.  Deveson' s  father  died 
she  was  an  unmarried  woman  but  enciente^  and  she  married 
ten  days  after  the  death  of  her  father.  That  tlie  child  is  a 
legitimate  child  is  perfectly  clear,  and  is  not  disputed.  But 
the  question  is  whether  it  is  to  be  taken  as  having  been 
in  esse  so  as  to  take  a  share  under  this  rule.  It  is  clear  that 
the  trustees  might  have  distributed  the  fund,  excluding  the 
child,  because  they  could  not  be  bound  to  wait  to  see  whether 
the  daughter  married.  But  she  did  marry  ten  days  after- 
wards, and  within  the  period  of  gestation,  counting  from 
the  death  of  the  father,  the  child  was  born. 

On  the  whole,  I  think  it  is  the  safer  conclusion  to  say  that 
the  child  could  not  have  been  contemplated  as  being  lawful 
issue  of  William  Corlass  when  the  fund  became  distributa- 
ble. In  Blasson  v.  Blasson  ('),  the  lady  had  a  child  who, 
if  born  within  the  necessary  period  previously,  would  have 

(»)  Law  Rep.,  8  Ch.,  969.  (*)  2  H,  Bl,  899.  (»)  2  D.  J.  A  S.,  665. 
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taken,  because  she  was  married  at  the  eariier  period.  But 
in  this  case,  if  Mrs.  Deveson  had  had  a  child  at  the  period 
of  distribution,  it  must  have  been  illegitimate,  and  not  an 
object  of  the  testator's  bounty ;  therefore,  though  the  child 
was  in  fact  lawful,  it  was  not  so  for  the  purpose  of  applying 
this  rule. 

A  child  to  be  capable  of  taking  under  this  rule  must  be 
one  who  was  legitimately  begotten  before  the  i)eriod  of  dis- 
tribution. 

Solicitors:  Devonshire;  Clarke <& Son. 
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ABATEMENT  OF  LEGACY. 
8e«  LxGACT,  440. 


ADMIRALTY. 

1.  Salvage,  In  a  salvage  suit  promoted 
in  respect  of  certain  services  where- 
by the  defendant's  vessel,  which  at 
the  time  such  services  were  rendered 
was  in  neither  actual  nor  imminent 
probable  danger,  had  been  safely  towed 
mto  port : 

Held,  that  such  services  must  be  re- 
garded as  towage,  and  not  as  salvage 
services.  No  tender  of  the  amount 
thereof  having  been  made,  such  amount 
could  not  be  recovered  in  a  salvage  suit 

%.  No  claim  for  demurrage  or  detention 
of  a  ship  under  warrant  of  arrest  issued 
by  the  unsuccessful  promoters  of  a 
salvage  suit  can  be  allowed  in  the  ab- 
sence of  mala  fides  or  malicious  negli- 
gence.   Tke  Straihnaver,  19 

See  IirsDKANOx,  Marinb,  82. 


AFTERr-BORN  CHILDREN. 

See  Lm  Estatb,  851. 
Will,  628. 


AGENT. 
See  PaiNcn'AL  Aim  Agent. 


AGISTER. 
See  Nbgugbnob,  194,  199  note. 

AGREEMENTS. 

See  CONSIDERATIOK. 

CoRPOiLATioNS,  271,  281  nUt, 
Mastkb  and  Skrvant,  124. 
Specific  Performanox,  580. 
Warranty,  28. 

AIR. 
/S»  Light. 

ANIMALS. 

1.  How  far  carrier  liable  for  injury  by 
each  other.    NngerU  y.  Smith, 

208,  217  noU. 

2.  Horses  become  frightened  on  ferry* 
boat:  218  note. 

See  Keouoencb,  194,  199  note. 
Railway  Company,  176. 


APPEARANCE. 
See  Jurisdiction,  267,  270  note» 

APPOmTMENT. 

1.  A  testator  gave  his  estate  by  will  to 
trustees  in  the  foUo^ving  words :    "  I 
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give,  deyifle,  and  bequeath  all  my  prop- 
erty over  which  I  have  any  disposing 
power."  The  trusts  of  the  will  were 
for  hia  wife  for  life  for  her  separate 
use,  and  after  her  death  for  all  kis  chil- 
dren who  should  attain  twenty-one  in 
equal  shares,  and  upon  failure  of  chil- 
dren for  the  brothers  and  sisters  of  his 
wife; 

Hdd^  that  the  will  must  be  read 
redilendo  singula  nngulis,  and  operated 
as  an  appointment  under  two  special 
powers,  one  of  which  was  a  power  to 
appoint  amonff  his  children  subject  to 
a  life  interest  In  his  wife  during  widow- 
hood ;  and  the  other  was  a  power  to 
appoint  a  life  interest  to  his  wife  in  a 
fund  which,  subject  to  such  power,  was 
held  on  trust  for  his  children  at  twenty- 
one  in  equal  shares.  Thornton  y.  Thorn- 
ion.  609 

See  PowKE,  703. 
Sbttlkmsmt. 


ARBITRATION. 

1.  Where  an  agreement  has  been  entered 
into  for  the  sale  of  a  house  at  a  fixed 
price,  and  of  the  fixtures  and  furniture 
therein  at  a  valuation  by  a  person 
named  by  both  parties,  and  he  under- 
takes the  valuation,  but  if  refused  per- 
mission by  the  vendor  to  enter  the 
premises  for  that  purpose,  the  court 
will  make  a  mandatory  order  to  com- 
pel the  vendor  to  allow  the  entry  to 
enable  the  valuation  to  proceed. 

%  The  oourt  has  jurlBdlction  to  make  any 
interlocutory  order  which  is  reason- 
ably asked  as  ancillary  to  the  adminis- 
tration of  juBtioe  at  the  hearing.  Smith 
V.  FeUn,  463 


ARCHITECT. 
Sm  ABBiT&ATioif,  468. 

ASSESSMENT  AND  TAXATION. 

1.  The  vestry  of  a  metropolitan  parish, 
having  paved  a  new  street,  under  18 


A  19  Vict  c.  120.  8.  106,  assessed  the 
London  School  Board,  in  respect  of  a 
school-house,  as  being  *'  owners"  of  one 
of  "the  houses  forming  the  street." 
The  school-house  did  not  immediately 
front  the  street,  but  stood  back  from  it 
some  seventy  or  eighty  feet,  in  a  large 
yard,  the  whole  area  being  abont  29,500 
square  feet  There  was  a  row  of  eleven 
small  houses  (with  gardens  at  the  back 
of  them)  between  this  area  and  the 
street;  but  the  only  access  to  the 
school  was  by  a  private  passage  which 
ran  along  one  side  of  Uie  last  house 
and  garden  into  the  school-yard,  with 
gates  opening  from  the  street  in  ques- 
tion ;  the  width  of  the  passage  being 
twenty  feet  and  the  lengtli  about  sixty - 
four  feet : 

Held,  that  the  school-house,  though 
not  actually  one  of  the  houses  ''  form- 
ing the  street,**  yet  practically  formed 
part  of  it,  within  a.  105. 

2.  Held,  also,  that  the  school  board  were 
"owners'*  within  the  definition  in  s. 
260  of  18  A  19  Vict.  c.  120.  London 
School  Board  v.  SU  Mary,  etc  182 

8.  The  conservators  of  the  River  Thames, 
who  are  by  statute  owners  of  the  river 
bed,  save  permission,  by  resolution,  to 
the  plaintiffs  to  lay  down  certain  moor- 
ings in  the  river  bed,  and  place  a  der- 
rick hulk  at  them,  tlie  work  to  be  done 
to  the  satisfiiction  of  the  conservators 
and  under  the  inspection  of  the  harbor 
master,  and  to  remain  on  certain  con- 
ditions bein^  agreed  to  and  observed 
by  the  plamtiffs.  These  conditions 
provided  that  a  certain  rent  should  be 
paid  for  the  moorines,  and  specified 
the  purposes  for,  and  the  manner  in 
whicli,  the  hulk  was  to  be  used,  and 
that  in  all  other  respects  it  was  to  be 
worked  to  the  satisfaction  of  the  con- 
servators, under  the  inspection  of  the 
harbor  master ;  and  the  permission  was 
expressed  to  be  granted  on  the  full 
understanding,  on  the  part  of  the  plain- 
tiffs, that  if  at  any  time  thereafter  it 
should  be  found  inexpedient  to  permit 
the  moorings  for  the  derrick  hulk  to 
remain  in  that  or  any  other  part  of  the 
river,  the  conservators  would,  under 
the  powers  vested  in  them  by  the  91st 
section  of  the  Thames  Conservancy 
Act,  cause  the  same  to  be  removeJ. 
That  section  provides  that  no  mooring 
chains  shall  be  put  down  in  the  river 
without  the  permission  of  the  conser- 
vators, and  that  the  conservators  may 
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at  taij  time,  by  giving  a  weeVs  notice 
in  writing,  require  sucn  mooring  chains 
to  be  removed;  and  if  not  removed 
accordingly,  may  themselves  remove 
them. 

In  pursuance  of  the  permission  so 
j^ven,  the  plftintiifs  procured  moor- 
ings to  be  laid  down,  paying  for  the 
necessary  labor  and  materials,  and 
placed  a  derrick  hulk  at  such  moorings, 
which  had  continued  there  for  some 
years,  and  was  used  by  the  plaintiffs  for 
the  purposes  of  unloading  and  reload- 
ing coal  in  the  course  of  their  business 
as  coal  merchants.  The  moorings  so 
l^d  down  consisted  of  anchors  and 
stones,  which  were  laid  down  in  deep 
holes,  dug  in  the  bed  of  the  river,  and 
covered  in  with  lai^  quantities  of  bal- 
last. The  moorings  so  formed  were  of 
a  permanent  character,  and  it  would 
have  been  impossible  for  the  derrick 
using  them  to  weigh  them  in  the  ordi- 
nary way  in  which  ships  wei^h  anchor: 

Jaeldt  reversing  the  decision  of  the 
court  below,  that  the  plaintiffs  were 
the  occupiers  of  the  moorings,  and  were 
liable  to  be  rated  in  respect  of  snch 
oceapation.     Cory  v.  BrisUno. 

287,  242  fioU, 


ASSIGNEE. 
Bt$  Rkkt,  748,  745  note. 


^    ASSIGNMENT. 

See  Bankbuptoy,  698. 
RufT,  743,  746  note. 


ATTACHMENT. 
See  JuBxanioTiON,  267,  270  note, 

ATTORNEYS  AND  COUNSELLORS. 
See  CoftPORATiOKS,  271,  281  note. 

15  Eng.  Kep.  108 


AUCTIONEER. 

1.  How  far  signature  of,  binds  parties 
under  Statute  of  Frauds.  Beer  v. 
Zotuion,  etc.  408,  421  note. 


BAILEK 
See  CaiMiNAL  Law,*873,  878  note, 

f 

BAILMENT. 

See  Crdcotal  Law,  378,  878  note. 
Nkguoknck,  194,  199  note, 

BANK. 
See  Bona  Fide,  166. 

BANKRUPTCY. 

1.  It  is  the  settled  rule  in  bankruptcy 
that  a  partner  cannot  prove,  under  a 
joint  commission  against  his  firm,  in 
competition  with  the  creditors  of  the 
firm. 

2.  And  this  rule  applies  in  a  case  where 
the  partner  had  died  before  the  bank- 
ruptcy, his  share  had  been  taken  by 
the  other  partners  under  the  provisions 
of  the  partnership  deed,  and  the  money 
due  in  respect  of  it  had  not  been  paid 
to  his  executors  at  the  time  of  the  bank- 
ruptcy.    NanMn  v.  Gordon.  70 

8.  A  person  in  whom  the  estate  of  a  bank< 
rupt  was,  on  the  annulling  of  the  bank- 
ruptcy, vested  under  s.  81,  of  the  B>tnk- 
ruptcy  Act,  1869,  having  sued  for  a 
debt  due  to  the  bankrupt,  the  defen- 
dant pleaded  a  set-otf,  by  way  of  mutual 
credit  at  the  time  of  the  bankruptcy, 
between  tJie  defendant  and  the  bank- 
rupt, for  unliquidattnl  daniae^'H  prova- 
ble in  baukruptity,  and  whiuli    would 
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have  been  provable  against  the  bank- 
rupt had  the  proceedings  in  bankruptcy 
continued  against  him.  On  demurrer : 
Held^  that  the  plea  was  good,  as 
the  vesting  order  vested  the  property 
of  the  bankrupt  in  the  plaintiff,  subject 
to  the  right  to  set  off  debts  which 
would  have  been  provable  in  the  bank- 
ruptcy.     West  V.  Baker.  294 

.  In  August  S.,  a  shipbuilder,  whose  ac- 
count current  with  his  bankers  was 
overdrawn,  offered  to  give  them  se- 
curity upon  a  ship  which  he  was  build- 
ing. The  bankers  declined  to  accept 
the  security  then,  but  said  that  circum- 
stances might  arise  to  make  it  desirable 
that  they  should  have  it,  and  he  prom- 
ised to  give  it  them  when  they  wished 
it  On  the  28th  of  September  th^  offer 
was  renewed,  but  the  bankers  urged 
him  to  sell  the  ship,  and  so  prevent  the 
necessity  of  their  taking  the  security. 
On  the  7th  of  October  S.  had  an  inter- 
view with  them  at  the  bank,  and  they 
told  him  that  they  would  accept  the  se- 
curity, and  that  he  was  to  lodge  the 
builder's  certificate  of  the  ship  with 
their  manager.  The  next  day  he  si^ed 
the  certificate,  and  gave  it  to  the  bank 
manager.  The  certificate  described  the 
ship  and  her  engines,  and  stated  that 
she  had  been  built  for  the  bank  mana- 
ger. .  At  this  time  she  was  not  launch- 
ed, but  was  in  an  unfinished  state  in 
the  builder's  yard.  The  engines  were 
not  on  board,  but  were  lying  unfinished 
in  the  yard  of  the  firm  who  were  mak- 
ing them  for  the  shipbuilder.  On  the 
9th  of  October  the  shipbuilder  had  an- 
other interview  with  the  bankers,  when 
they  told  him  they  could  advance  him 
no  more  money,  and  did  not  see  how 
he  could  go  on,  to  which  he  assented ; 
but  they  agreed  to  advance  him  £770 
to  pay  his  workmen's  weekly  wages,  on 
the  security  of  an  assignment  of  a  debt 
owing  to  him  from  another  person,  and 
told  him  that  thev  could  go  no  further, 
and  that  he  had  better  consult  his  so- 
licitor as  to  his  position.  On  the  10th 
of  October  the  manager  endeavored  to 
get  himself  registered  as  tlie  owner  of 
the  ship,  but,  as  she  was  not  launched, 
this  could  not  be  done.  But  he  placed 
a  man  in  possession  of  her,  and  fixed  a 
notice  upon  her  that  she  was  his  prop- 
erty. On  the  10th  of  October  S.  paid 
his  workmen,  and  then  discharged 
them,  and  closed  his  place  of  business. 
On  the  12th  of  October  he  filed  a  liqui- 
dation petition : 


Htld,  that  both  the  securities  given  to 
the  bankers  were  valid  as  against  the 
trustee  in  the  liquidation,  there  not  be- 
ing in  the  transactions  anything 
amounting  to  either  a  fraudulent  prefier- 
ence  or  an  act  of  bankruptcy : 

6.  Held^  also,  that  the  deposit  of  the 
builder's  certificate  created  a  good  equi- 
table mortgage  of  the  unfinished  ship, 
including  £e  engines  which  were  being 
built  for  her,  but  subject  as  to  the  en- 
gines to  any  lien  for  unpaid  purchase- 
money  to  which  the  engine-builders 
might  be  entitled : 

6.  Hdd,  also,  that  the  assignment  of  the 
debt  having  been  given  after  the  insol- 
vent position  of  S.  was  disclosed,  was  a 
security,  for  the  £770  only,  and  could 
not  be  made  available  by  consolidation 
or  otherwise  to  secure  the  past  debt. 
Matter  of  Hodgkm.  593 

7.  A  creditor  suggested  to  his  debtor  that 
the  latter  should  buy  goods  on  credit 
from  other  persons,  and  should  with 
the  proceeds  of  their  sale  pay  off  the 
debt  due  to  the  former.  The  debtor 
adopted  the  suggestion,  and  out  of  the 
proceeds  of  the  sale  of  goods  which  he 
obtained  on  credit  he  made  several 
payments  on  account  of  the  debtw 
There  was  evidence  that  the  payments 
were  made  under  pressure  from  the 
creditor.  The  debtor  afterwards  filed 
a  liquidation  petition : 

Held^  that,  as  the  transaction  was 
fraudulent  in  its  inception,  it  was  im- 
material that  the  payments  were  made 
under  pressure,'  but  that  they  must 
be  set  aside  as  being  fraudulent  pref- 
erences. 

8.  Where  a  jury  have  found  a  verdict  on 
an  issue  of  fact,  but  no  order  con- 
sequent thereon  has  been  made  by  the 
judge,  it  is  not  necessary  that  an  ap- 
plication for  a  new  trial  should  be 
made  within  twenty-one  days  from  the 
finding. 

9.  Rule  143  of  the  Bankruptcy  Rnlea, 
1870,  does  not  apply  to  such  a  case, 
either  directly  or  by  analogy.  Matter 
of  Reader.  604 

10.  An  assignment  of  substantially  the 
whole  of  a  mortgagor's  property  *to  se- 
cure a  previously  existing  debt  and  fur- 
ther advances  is  not  an  act  of  bank- 
ruptcy, if  there  is  a  contemporaneous 
parol  agreement  on  the  part  of  the 
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mortgiupee  to  make  farther  adyances 
to  a  samdent  amoont,  and  such  advan- 
oes  are  afterwards  in  fact  made,  eyen 
thbngh  the  deed  contains  no  covenant 
or  obligation  on  the  part  of  the  mortga- 
gee to  make  any  further  advances. 
MaUer  of  Winder,  746 

11.  One  of  two  partners  in  trade  assigned 
the  whole  of  his  separate  assets,  and 
eave  a  power  of  attorney  to  assign  all 
his  personal  property,  as  security  for  a 
previously  existing  separate  debt.  The 
partnership  was  at  this  time  insolvent : 

Hdd,  that  the  execution  of  the  deed 
was  an  act  of  bankruptcy,  notwith- 
standing the  fact  that  none  of  the  part- 
nership assets  were  in  terms  included 
in  the  deed. 

12.  A  bill  of  sale  contained  a  provision 
that  it  should  be  void  in  case  the 
mortgagor  should  pay  the  principal 
money  thereby  secured  "  upon  demand, 
if  and  when  the  mortgagee  should  so 
require  by  a  notice  in  writing,"  and  un- 
til payment  of  the  principal  should  pay 
interest  thereon  half-vearly,  and  also  a 
proportionate  part  tnereof  "  to  the  ex- 
piration of  the  said  notice,  when  the 
same  shall  be  given."  And  in  default 
of  payment  power  was  given  to  the 
mortgagee  to  seize  and  sell  the  prop- 
erty comprised  in  the  deed. 

18.  8enMe,  that  the  mortgagee  was  not 
entitled  to  seize  on  .the  same  day  on 
which  he  made  a  demand  for  payment, 
the  demand  not  being  at  once  complied 
irith.    Matter  of'Trewr,  762 

See  Partmsbbhip. 


BETTING  AND  GAMING. 
8m  Wagxbb,  264. 

BILLS  OP  EXCHANGE. 
Bee  Waouib,264. 

BILLS  AND  NOTES. 

Bee  Bona  Fibs,  166. 
Waoxrs,  264. 


BONA  FIDE. 

1.  A  being  indebted  to  plaintiff,  gave  him 
a  check  for  the  amount,  payable  to 
plaintiff's  order,  upon  the  defendants,  a 
Danking  company.  Plaintiff  indorsed 
his  name  on  the  check,  and  crossed  it 
with  the  name  of  his  bankers,  "  Lon- 
don and  County  Banking  Co."  The 
check  was  stolen  and  passed  for  full 
value  to  C.  C.  paid  it  into  his  bankers, 
the  London  and  Westminster  Bank; 
and  they  presented  it  to  the  defendants, 
who  paid  it  to  them  notwithstanding 
the  crossing,  **  London  and  County 
Banking  Co."  Plaintiff  brought  an  ac- 
tion against  defendants  for  a  conver*: 
sion,  and  for  so  paying  the  check,  rely- 
ing on  21  <fe  22  Vict  c  7V.  s.  2,  which 
enacts  that  a  check  on  a  banker,  pay- 
able to  order  or  bearer  and  uncross- 
ed, may  be  crossed  by  the  holder  with 
the  name  of  a  banker,  and  such  cross- 
ing shall  be  deemed  a  material  part  of 
the  check,  and  the  banker  upon  whom 
it  is  drawn  shall  not  pay  it  to  any 
other  than  the  banker  named  in  the 
crossing : 

Held  (affirming  the  judgment  of  the 
Queen's  Bench),  that  the  statute  did  not 
flifect  the  negotiability  of  the  check; 
the  plaintiff  mtd  indorsed  the  check,  so 
that  C.  had  become  Ixma  fiat  holder  of 
it  before  it  was  presented  to  the  de- 
fendants, and  the  plaintiff  was  not  the 
holder ;  and  there  was  nothing  in  the 
statute  to  give  the  plaintiff,  who  had 
ceased  to  be  the  holder,  any  right 'of 
action  against  the  defendants.  Bmiih 
Y.  UmonBonk,  166 


BROKER. 
Bee  AuonoNBiB,  408,  421 1 


CAPITAL. 

Bee  HusBAifD  and  Wire,  607. 
LxoACY,  440. 
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CARRIER 

.  To  brini;  a  person  within  the  definition 
of  a  "  common  carrier/'  he  must  exer- 
cise the  basiness  of  carrying  as  a  pub- 
lic employment ;  he  must  undertake  to 
carry  goods  for  all  persons  generally ; 
and  he  must  hold  himself  out,  either 
expressly  or  by  course  of  conduct,  as 
ready  to  engage  in  the  transportation 
of  goods  for  hire,  as  a  business,  not 
merely  as  a  casual  occupation  pro  hoc 


2.  Every  ship-owner  or  master  who  car- 
ries goods  on  board  his  vessel  for  hire 
is,  in  the  absence  of  express  stipula- 

'  tion  to  the  contrary,  subject,  by  impli- 
cation, by  the  common  law  of  England, 
adopting  the  law  of  Rome,  by  reason  of 
his  acceptance  of  the  goods  to  be  car- 
ried, to  the  liability  of  an  insurer, 
except  as  against  the  act  of  God  or  the 
Queen's  enemies. 

8.  it  is  not  only  such  ship-owners  as  have 
made  themselves  in  alt  senses  common 
carriers  who  are  so  liable;  but  all 
ship-owners  who  carry  goods  for  hire, 
— whether  inland,  coastwise,  or  abroad, 
outward  or  inward  :  all  are  within  the 
exception  to  the  general  law  of  bail- 
ments. 

4.  Therefore,  where  the  owner  of  a  line 
of  steamers  advertised  to  carry  goods 
from  a  port  within  to  a  port  without 
the  realm  received  goods  to  be  carried 
for  hire  upon  that  voyage,  his  liability 
to  the  ordinary  responsibilities  of  a 
common  carrier  according  to  the  cus- 
tom of  the  realm  was  held  to  attach  at 
whatever  period  of  the  voyage  a  loss 
might  occur. 

6.  The  defendant,  who  held  himself  out  as 
a  carrier  by  sea  from  Ix>ndon  to  Aber- 
deen, received  from  the  plaintiff  in  Lon- 
don a  mare  to  be  carried  to  Aberdeen 
for  hire.  In  the  course  of  the  voyage, 
— whether  within  the  limits  of  the 
realm  or  without  was  left  uncertain, — 
the  ship  encountered  rough  weather, 
and  the  mare,  without  any  negligence 
on  the  part  of  the  defendant's  servants, 
but  partly  by  reason  of  more  than  ordi- 
nary bad  weather,  and  partly  by  reason 
of  fright  and  consequent  struggling  of 
the  mare  herself,  was  injured  to  such 
an  extent  that  she  died  : 

Held,  that  the  defendant  was  liable 
as  an  insurer,  this  not  being  a  loss  by 


the  act  of  God,  not  becanae  he  waa  & 
common  carrier,  but  because  he  car- 
ried the  plaintiff's  mare  in  his  ship  for 
hire. 

.  A  damage  or  loss  may  be  said  to  have 
been  occasioned  by  tiie  act  of  God 
where  it  has  been  caused  directly  and 
exclusively  by  such  a  direct  and  yident 
and  sudden  and  irresistible  act  of  na- 
ture as  the  carrier  could  not  by  any 
amount  of  ability  foresee,  or.  If  he  ooold 
foresee  it  would  happen,  could  not  by 
any  amount  of  care  and  akiU  resist,  so 
as  to  prevent  its  effect.  Nttfftnt  y. 
Smiih,  203,  217  note. 

See  STOPPAfis  in  Trakutu,  667. 


CASES    OVERRULED.    REVERSED 
AND  CONSIDERED. 

Allen  V.  Jackson,  18  Eng.  Rep.,  564,  re- 
verted. 815 

Allison  V.  Bristol,  etc.,  10  Eng.  Rep., 
800,  reversed.  82 

Baddeley  v.  Gingell,  1  Exch.,  819,  /«/- 
lotoed.  182 

Beresford  v.  Browning,  15  Eng.  R.,  494, 
affirmed  687 

Charlotte,  The,  3  W.  Rob.,  68,  approfftd. 

19 

Coke,  Lit.,  58  a,  approved.  475 

Copin  V.  Aduuflipn,  10  Eng.  R.,  492, 
affirmed.i  267 

Cory  V.  Bristow,  L.  R.,  10  C.  P.,  604, 
reversed.  287 

Dorin  t;.  Dorin,  18  Eng.  R.,  90,  discussed. 

741 

Evangelesmos,  The,  12  Moo.  P.  C,  852, 
Swab.,  878.  approved.  19 

Festing  v.  Allen.  12  Mees.  A  W.,  279, 
disUngiusked.  840 

Fobs  v.  Harbottle,  2  Hare,  461,  approved. 

624 

Gordon  v.  Lord  Reay,  5  Sim.,  274,  ap- 
proved. 713 

Ingram  v.  Soutten,  12  Eng.  R.,  40,  (iw- 
Unffuished.  779 

Gray  v.  Pearson,  6  L.  R.,  C.  P.,  668,  ap- 
proved.  179 

Kirchner  v.  Venus,  12  Moo.  P.  C,  861, 
explained.  82 

MacDougall  v.  Gardiner,  15  Eng.  R.,  888, 
reverb.  624 

Mackenzie  v.  Whitworth,  12  Eog.  R.,  582, 
affirmed.  2S6 

Mozley  v.  Alston,   1  Ph.,  790,  approved. 

624 
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Mntlow  v.  Bigg,  9  Eng.  R.,  784,  reverted, 

808 
Nanson  9.  Gordon,  11  Eng.  R.,  613,  af- 
firmed. 70 
Occleston  v.  Fallalove,  8  Eng.  R.,  788, 

diecusaed.  741 

Ogg  V.  Shuter,  11   Eng.  R.,  816,  reverted, 

281 
0*Mahonoy  v.  Burdett,  12  Eng.  R.,  22, 

dutHnffuiehed.  779 

Smith  V.  Union  Bank,  18  Eng.  R.,  288, 

affirtned,  166 

Soeesby  v.  Lancaster,  etc,  8  Eng.  R., 

837,  affirmed.  176 

Stephens,  Ex  parte,  11  Yes.,  24,  cep^atned 

467 
Taylor  v.  Greenhalgh,  10  Eng.  R.,  186, 

dietinguitked.  171 

Thorn  v.  Mayor,  eta,  12  Eng.  R.,  666, 

9  id.,  476,  affirmed.  28 

Yulliamy  v.  Noble,  8  Mer.,  693,  explained, 

467 
Whittaker  v.  Forbes,  14  Eng.   R,  487, 

affirmed.  284 

Wilmer  v.  Currey,  2  De  Gex  &  Smale,  347, 

considered  637 

Wylly's  Trusts,  28  Beav.,  468,  explained. 

492 


CHATTEL  MORTGAGE. 
See  Bankruptot,  746, 762. 

CHECK. 
See  Bona  Fmx,  166. 

CHILD. 
See  Cexmuxal  Law,  161,  166  note, 

CHILDREN. 
See  iLUQinjcAnB  CmiDURf,  741. 

CIRCUMSTANTIAL   EVIDENCE. 
See  Evidence,  148. 


CODICIL. 
See  Will,  718 

CONDITION. 

See  Leo  ACT,  816,  888  nott. 
Name,  842. 

CONFESSION. 
See  CRimNAL  Law. 

EVIDENOB. 

CONFLICT  OF  LAWS. 
See  DoiooiL,  724,  739  mU, 

CONSIDERATION. 

.  To  action  on  a  bond  against  the  defen- 
dant as  executor,  he  Dleaded  that  the 
plaintiff  had  seduced  and  committed 
adultery  with  the  wife  of  the  defen- 
dant's testator,  between  whom  and  the 
plaintiff  it  was  agreed,  that  in  consid- 
eration that  the  defendant's  testator 
would  not  expose  and  make  public  the 
conduct  of  the  plaintiff,  he  would  not 
sue  on  the  bond.  On  demurrer  to  the 
plea: 

Heldj  that  there  was  mo  valid  con- 
sideration for  the  agreement,  and  that 
the  plea  was  bad.    Brown  y.  Brine,  267. 


CONSPIRACY. 
See  Cbdonal  Law,  816,  828  note,  868. 

CONSTRUCTION. 
See  Trusts  and  Tbubtees,  668. 
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CONTEMPT. 
am  BaaxiTXE,  846. 

OONTRACT. 

Sm  AOKBaONT. 

CONVERSION. 
Set  Bbal  Estate,  808. 

CORPORATIONS. 

1.  Articles  of  associatioD  contained  a 
clause  in  which  it  was  stated  that  the 
plaintiff  shoold  be  solicitor  to  the  com- 
pany, and  should  transact  all  the  legal 
Dusiness  of  the  company  for  the  usual 
and  accustomed  fees  and  charges,  and 
should  not  be  removed  from  his  office 
unless  for  misconduct  The  articles 
were  signed  by  seven  members  of  the 
company,  and  were  duly  re^stored,  and 
the  company  incorporated  under  the 
Companies  Act,  1862.  The  plaintiff 
was  not  appointed  solicitor  to  the  com- 
pany by  any  resolution  of  the  directors, 
nor  oy  any  instrument  bearing  the  cor- 
porate seal  of  the  company,  but  he 
acted  as  such  for  some  time.  No  reso- 
lution as  to  his  ceasing  to  be  solicitor 
was  ever  passed  by  the  directors,  but 
after  a  time  they  ceased  to  employ 
him,  and  employed  other  solicitors  to 
do  the  legf^  business  of  the  company. 

The  plaintiff  brought  an  action 
against  the  company  for  breach  of  con- 
tract in  not  employing  him  as  so- 
licitor, to  transact  their  legal  busi- 
ness, on  the  terms  of  the  articles  : 

Held,  by  Cleasby  and  Am^hlett,  BB., 
that  the  articles  of  association  were  a 
contract  between  the  shareholders  irUer 
M€,  and  did  not  create  any  contract  be- 
tween the  plaintiff^  who  was  not  a  party 
to  them,  and  the  company. 

2.  Held,  also,  by  Kelly,  C.B.,  Cieashy  and 
Amphlett,  BB.,  that  even  if  such  a 
contract  as  the  plaintiff  alle^:^  had 
been  entered  into,  it  would  be  a  con- 
tract not  to   be   performed    within   a 


year,  and  must,  therefore,  be  in  writang, 
and  that  the  signatures  to  the  articles 
of  association,  which  were  affixed  alw 
intuiiu,  were  not  mgnatures  to  a  memo- 
randum of  the  contract  within  the 
Statute  of  Frauds,  so  as  to  bind  the 
company.  Eley  v,  Fomtive  Auwramtt 
8oe.  271,  281  note. 

8.  The  directors  of  a  limited  company, 
under  the  authority  of  the  articles  of 
association,  and  with  the  sanction  of  a 
general  meeting,  issued  preference  cap- 
ital carrying  a  dividend  at  £10  per 
cent,  per  annum,  payable  half-yearly : 

Hdii,  on  demurrer,  that,  if  the  profits 
of  any  year  were  insufficient  to  pay 
the  dividend  in  full  to  the  preference 
shareholders,  the  deficiency  might  be 
made  good  out  of  subsequent*  profitsi 
Webb  V.  BarU,  487 

4.  Although  the  court  will  not  interfere 
with  the  powers  and  duties  of  direct- 
ors in  their  management  of  the  inter- 
nal affairs  of  a  company,  directors  will 
be  restrained  from  fizmg  a  particular 
date  for  holding  the  annual  general 
meeting  of  the  company  for  the  par- 
pose  of  preventing  shareholders  from 
exercising  their  voting  powers,  dm- 
non  V.  Trask,  539 

6.  By  the  deed  of  settlement  of  the  A. 
insurance  company  it  was  provided 
that  the  funds  and  property  of  the 
company  should  alone  be  answerable 
for  claims  on  the  company ;  provision 
was  also  made  for  enabling  the  pro- 
prietors to  dissolve  the  company,  and 
thereupon  the  directors  were  to  obtain 
from  some  other  company  an  under- 
taking to  pay  the  claims  on  the  A.  com- 
pany, and  were  to  transfer  to  that  other 
company  a  sufficient  amount  of  the  as- 
sets of  the  A.  company.  The  A.  com- 
pany was  accordingly  dissolved,  and  a 
portion  of  its  funds  was  transferred  to 
the  B.  company,  which  covenanted  to 
satisfy  the  liabilities  of  the  A.  com- 
pany. Full  notice  of  this  transaction 
was  sent  to  the  policy-holders  of  the 
A.  company ;  and  in  the  policies  of  that 
company  it  had  been  declared  that 
the  fiAids  and  property  of  the  com- 
pany should  alone  be  liable  to  make 
good  the  claims  under  the  policy,  and 
the  deed  of  settlement  was  also  refer- 
red to.  Both  companies  were  wound 
up,  and  came  under  the  European  As- 
surance Society  Arbitration  Acts: 
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Hdd,  that  the  A.  company  had»  with- 
out tho  consent  of  the  policy-holders, 
a  rieht  to  dissolve  itself  and  transfer 
its  liabilities  to  the  B.  company ;  and 
that  a  policy-holder  coold  claim  only 
against  the  B.  company. 

6.  Per  Mellish,  L.J.:  On  such  a  policy 
the  holder  could  not  have  sued  the 
shareholders  separately ;  nor,  after  the 
company  was  dissolved,  would  there 
have  been  any  means  of  compelling  the 
shareholders  to  pay  calls  on  their  shares, 
the  company  being  unincorporated, 
and  having  been  formed  before  the 
passing  of  the  Joint  Stock  Companies 
Acts  and  the  Winding-up  Acts;  nor 
had  the  passing  of  those  acts  affected 
the  rights  and  liabilities  of  the  parties. 
Bort*8  Case.  762 

See  DiSECTOBS,  1,  18  note. 
Insubanck,  Mahinb,  179. 
OrriCEBS,  888,  400  noU. 
Stookholdkrb,   1,  18  note,  388, 
400  note,  448. 


COSTS. 

See  SpBomo  Prrpobmancb,  457. 
Trusts  and  Trustees,  492. 


COUNSEL. 

1.  How  far  payment  by  .trustee,  execu- 
tor, etc.,  under  advice  of,  a  protection. 
Matter  of  CulTs  Tt-ueis.  492 

See  Attorneys  and  Counsellors. 
Evidence,  148. 
Praotios,  176. 


CREDITORS. 
See  Settlement,  626. 

CRIMINAL  LAW. 

1.    Qmtpiracy.      Picketing,   "watching" 
and  "  besetting  "—or  watching  and  an- 


noying men  who  may  be  inclined  to 
work,  is  an  oflence  within  the  Work- 
men's Act  of  1876.     Beg.  v.  Bauld. 

816,  828  noU. 

.  Bvidence.  The  prisoner  was  indicted 
in  four  counts  for  obtaining  money 
by  false  pretences  from  four  persons 
named,  the  false  statements  alleged 
being  the  same  in  all  these  counts ;  in 
a  fifth  count  for  inserting,  with  intent 
to  defraud  the  Queen's  suojects,  an  ad- 
vertisement in  a  newspaper  containing 
the  false  statements  mentioned  in  the 
previous  counts  and  obtaining  money 
thereby.  It  was  shown  at  the  trial 
that  the  prisoner  had  inserted  in  a 
newspaper  an  advertisement  contain- 
ing statements  found  to  be  £Use,  offer- 
ing permanent  employment  in  the 
preparation  of  carte-de-visite  papers, 
and  addins:,  "  Trial  paper  and  instruc- 
tions, U."  and  giving  an  address. 
Six  envelopes  were  found  in  the  pos- 
session of  the  prisoner  on  his  being 
apprehended,  each  directed  to  the  ad- 
dress given,  and  containing  an  answer 
to  the  advertisement,  and  twelve  post- 
age-stamps. Two  hundred  and  eighty- 
one  other  letters  were  produced  oy  a 
post  office  clerk.  These  letters  had 
been  addressed  to  the  prisoner  under 
the  address  given  in  the  advertisement, 
and  had  been  received  at  the  poet 
office  like  the  other  letters ;  but,  hav- 
ing been  stopped  by  the  post  office 
authorities,  none  of  them  had  ever  been 
in  the  prisoner's  possession  or  custody ; 
nor  was  any  proof  adduced  that  they 
were  written  by  the  persons  from 
whom  they  purported  to  come.  Each 
letter  had  been  opened,  at  the  post 
office  before  production  at  the  trial, 
and  each  .contained  twelve  stamps. 
The  two  hundred  and  eighty-one  let- 
ters were  admitted  in  evidence : 

Held,  that,  under  the  circumstances, 
the  letters  were  rightly  received  in  evi- 
dence.    Regina  v.  Cooper. 

166,  168  noU, 


.  .  Where  a  prisoner  was  in- 
dicted for  larceny  of  certain  goods  and 
also  for  receiving,  and  the  evidence 
against  her  consisted  of  the  fact  of  the 
stolen  property  having  been  found  con- 
cealed on  her  person,  at  about  ten 
o'clock  on  the  morning  after  the  night 
on  which  the  goods  were  stolen,  and 
the  prisoner  made  a  voluntary  state- 
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ment  Msertiiig  she  had  foond  the  goods, 
the  judge  directed  the  jury  to  acquit 
the  priaoner  on  the  count  for  receiving, 
but  the  jury,  notwithstanding,  acquit- 
ted the  prisoner  on  the  count  for  lar- 
ceny, but  convicted  her  of  receiving, 
and  the  judge  did  not  insist  on  the  di- 
rection ne  had  previously  given,  but 
reserved  for  the  Court  for  Crown  Cases 
Reserved  the  question  as  to  whether 
the  evidence  was  sufficient  in  law  to 
sustain  the  conviction  on  the  count  lor 
receiving,  it  was  held  per  curiam 
(White^de,  C.J.,  dubiiante)  that  the 
evidence  was  sufficient  to  sustain  the 
conviction. 

ffdd  also,  per  Dowse,  B.,  Lawson,  J., 
Morris,  J.,  Deasy,  B.,  Fit^rald,  B., 
Keogh,  J.,  that  whether  the  judge  with- 
drew his  direction  as  to  the  count  for 
receiving  or  not,  the  evidence  being 
sufficient  in  law  to  sustain  the  convic- 
tion', the  conviction  must  stand.  Beg. 
V.  McMahon,  808 


4.  .  Where  the  deceased  person,  a 

constable,  in  the  course  of  his  duty, 
made,  shortly  before  his  death,  and  in 
the  absence  of  the  accused,  a  verbal 
statement  in  the  nature  of  a  report,  to 
his  superior  officer  (an  inspector  of 
police),  as  to  where  the  deceased  was 
going  and  what  he  was  going  to  do; 
such  report  being  material  to  the  case 
for  the  Crown: 

Held^  per  Lush,  J.,  after  consulta- 
tion with  Mellor,  J.,  that  such  state- 
ment and  report  were  admissible  in 
evidence  for  the  prosecution. 

6.  In  order  to  prove  malice  or  motive 
against  the  accused,  the  deposition  of 
the  deceased  against  him,  taken  before 
the  magistrates  on  another  charge,  and 
for  which  he  was  afterwards  convicted, 
was  tendered  in  evidence,  and 
Hddf  admissible.      Reg.  v.  Buckley. 

828 

-.  Witnesses  whose  evidence  had 


been  duly  taken  at  New  York  by  the 
Briti|h  Consul  General,  under  the  17  ic 
18  Vict  c.  104,  8.  207,  were  seamen  of  a 
British  sailing  vessel,  which  was  proved 
by  affidavits  to  be  still  at  sea,  and  none 
of  the  witnesses  were  likely  to  be  in 
the  United  Kingdom  for  many  months  : 
Held,  that  the  affidavits  sufficiently 
proved  that  the  witnesses  were  out  of 
the  United  Kingdom,  their  depositions 


were  read,  and  the  prisoner  convicted 
and  sentenced.    Reg.  v.  Stewart.     S31 

'.  .  It  was  the  prisoner's  duty,  as  a 

time-keeper,  to  give  to  a  clerk  (not  the 
pay  derk)  a  list  of  the  number  of  days 
on  which  each  workman  had  worked, 
and  it  was  the  clerk's  duty  to  enter  these 
times  in  the  time  book  and  the  amoimt 
of  wages  due  to  each  workman  aooord- 
ing  to  such  returns ;  and  from  the  tame 
book  at  the  time  of  paying  the  wages 
it  was  the  prisoner's  duty  to  read  cot 
aloud  the  number  of  days  each  man  had 
worked,  and  the  wages  due,  which  were 
then  paid  to  the  workman  by  the  pay 
clerk.  The  prisoner  had  wilfully  £ilsi- 
fied  the  list  by  overstating  the  time 
one  of  the  workmen  had  worked,  and 
the  false  statement  was  entered  in  the 
time  book  by  the  clerk,  and  wages  cal- 
culated accordingly.  On  the  pay  day 
the  entries  were  read  out  alona  by  the 
prisoner  and  the  amount  of  wages  so 
represented  paid  to  the  workman.  On 
an  indictment  against  the  prisoner  for 
false  pretences,  tlie  pay  clerk  was 
called  as  a  witness,  and  not  remember- 
ing the  particulars  of  the  entries,  he 
was  allowed  to  refresh  his  memory  by 
.reference  to  the  time  book,  although 
the  entries  were  not  made  by  himsdf, 
because  he  saw  the  entries  at  the  pay 
time  when  they  were  read  out  by  the 
prisoner,  and  knew  that  the  prisoner 
then  read  the  entries  correctly  and 
that  he,  witness,  had  paid  the  sums 
mentioned  in  those  entries : 

Hdd,  that  the  time  book  was  prop- 
erly admitted  to  refresh  the  witness's 
memory. 


8.  .     Parol  evidence  that  a  Joint 

Stock  Company  (Limited)  lias  acted  as 
an  incorporated  company  is  sufficient 
evidence  of  its  incorporation  as  a  limited 
company  on  an  indictment  for  false  pre- 
tences in  which  the  property  obtained 
is  allied  to  be  the  property  of  the  A. 
B.  Company  (Limited).  Regina  v, 
Langton.  866,  870  note. 

9.  Fake  preUnces.  A.  was  indicted  for 
obtaining  goods  from  several  ueraons 
by  false  pretences  to  whom  stie  had 
forwarded  half  bank  notes,  requesting 
goods  to  the  value  of  the  entire  notes 
to  be  sent  to  her.  She  had  not  the  cor- 
responding half  notes  in  her  custody : 

Heldj  that  she  was  rightly  convicted 
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for  obtaining  goods  by  falae  pretences. 
Rtg.  ▼  Mvafpty,  883 


10. 


Where  N.  W.  was  indicted 


and  convicted  on  an  indictment  charg- 
ins^  that  he  and  others  did  conspire  by 
fatee  pretences  to  defraud  of  large  sums 
of  money  all  such  persons  as  should  ap- 
ply to  or  negotiate  with  them  for  a  loan 
of  money,  the  indictment  so  framed 
was  held  too  vague  and  uncertain  in  its 
language  to  sustain  a  conviction,  which 
was  reversed  on  writ  of  error.  White 
v.  The  Queen,  858' 

11.  OtfUty  Knowledge.  In  order  to  sup- 
port a  conviction  under  the  Licensing 
Act,  1872  (36  <fe  86  Vict  c.  W),  s.  17, 
— ^by  which  if  any  person  licensed  un- 
der the  act "  suffers  any  gaming  or  any 
unlawful  game  to  be  carried  on  on 
his  premises  "  he  is  made  liable  to  cer- 
tain penalties, — it  is  necessary  to  give 
some  evidence  of  actual  or  construc- 
tive knowledge  on  the  part  of  the  per- 
son charged  that  gaming  was  carried 
on  on  his  premises. 

12.  At  the  hearing  of  an  information 
against  the  appellant,  an  hotel  keeper, 
for  suffering  gaming  on  his  licensed 
premises,  it  was  proved  that  a  police 
constable,  about  half-past  twelve  in  the 
morning,  wag  in  the  street  in  which 
the  premises  were  situate.  Two  of  the 
windows  had  the  blinds  up,  so  that 
the  constable  could  see  three  ^entle- 

,  men,  and  from  what  they  said  it  was 
evident  that  they  were  playing  cards. 
He  waited  fur  about  a  quarter  of  an 
hour,  when  the  front  door  was  opened 
by  one  of  the  waiters,  and  he  then  en- 
tered and  went  up  stairs  to  the  room, 
and  found  six  gentlemen  round  a  table 
with  a  quantity  of  money  on  it.  The 
manageress  of  the  hotel  said  that  she 
did  not  know  that  thev  were  playing 
cards,  and  that  they  did  not  have  the 
cards  of  her,  and  her  statement  was 
confirmed  bv  the  card-players,  who 
were  in  b  private  room.  The  appellant 
having  been  convicted : 

HeH,  that  the  case  must  be  sent  back 
to  the  justices  with  an  intimation  of  the 
9pinion  of  the  court  that,  though  ac- 
tual knowledge  on  the  part  of  tne  ap- 
pellant or  his  servants,  in  the  sense  of 
seeing  or  knowing  of,  the  card  playing, 
was  not  necessary  to  be  shown,  yet  that 
some  circumstances  must  be  proved 
from  which  it  could  be  inferreid  that 

12  Eng.  Rep.  109 


they  connived  at  what  was  going  on. 
JBodey  v.  Daviee.  199,  202  naU. 

13.  Indeeeneif.  The  prisoners  were  in- 
dicted in  one  count  for  keeping  a  booth 
for  the  purpose  of  showing  an  indecent 
exhibition;  in  a  second  for  showing 
for  fi^ain  an  indecent  exhibition  in  a 
boot£  ;  in  a  third  for  showing  an  inde- 
cent exhibition  in  a  public  place.  It 
was  proved  that  during  the  Epsom 
races  the  prisoners,  who  were  travel- 
ling showmen,  kept  a  booth  on  Epsom 
Downs  for  the  purpose  of  an  indecent 
exhibition,  that  they  invited  people  to 
enter,  and  that  those  who  would  pa^ 
entered  and  saw  an  indecent  exhibi- 
tion : 

Meldf  that  the  prisoners  had  com- 
mitted an  indictable  offence,  and  that 
it  was  well  laid  in  the  indictment.  Re- 
gina  v.  Sawndera,  151 

14.  Larceny.  Prosecutor  asked  prisoner 
if  he  could  eet  bills  of  exchange  dis- 
counted, and  prisoner  replied  that  if 
prosecutor  was  a  person  of  credit  he 
could  get  his  discounted.  Three  .MUs 
were  Uien  drawn  by  prisoner  payaUe 
to  his  order,  which  prosecutor  ac- 
cepted, and  delivered  to  the  prisonei* 
to  get  discounted.  The  proceeds  of  the  • 
discounting  were  to  be  handed  to  the 
prosecutor,  less  the  prisoner's  commis- 
sion, or  the  bills  to  be  returned.  The 
prisoner  being  pressed  by  a  creditor 
for  a  debt  of  £62  ^ve  one  of  the  bills 
(being  for  £200)  in  payment,  repre- 
senting it  as  his  own  bill,  and  asking 
the  creditor  to  discount  the  balance  of 
the  bill.  The  creditor  declined  to  ^s- 
oount  the  balance,  and  the  bill  was 
not  indorsed  upon  the  condition  of  the 
creditor's  discounting  the  balance. 
The  jury  found  that  it  was  the  prison- 
er's intention,  when  he  indorsed  the 
bill,  to  pass  the  property  in  it  abso- 
lutely to  the  creditor : 

Held,  that  upon  these  facts,  the  pris- 
oner might  properly  be  convicted  of 
larceny  as  a  bailee  of  a  bill  of  exchai^e 
under  24  ^  25  Vict.  c.  96,  s.  8.  Be- 
gina  v.  Oxetiham.  873,  878  note, 

15.  Libel.  The  court  will  not  sanction 
applications  for  criminal  information 
in  cases  of  alleged  libel  if  resorted  to 
for  the  purpose  of  extorting  an  apol- 
ogy. 

16.  All  excuses  for  the  publication  of  a 
libel,  as  accidental  error,  inadvertence, 
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and  such    like,    should    be  promptly 
ra&de. 

17.  It  is  not  enough  to  say  we  were  "  mis- 
led/' nor  is  "  personal  malice  "  material 
To  repeat  a  malignant  scandal  floating 
about  society,  although  with  no  intent 
to  injure  any  person  in  particular,  is 
sufficient  to  support  a  criminal  infor- 
mation. 

18.  A  libel  of  a  serious  character  being 
brought  before  the  court,  it  will  not 
sanction  a  compromise  between  the 
parties,  but  the  prosecution  once  insti- 
tuted must  take  its  course ;  the  object 
of  such  a  proceeding  being  not  the 
yindication  of  character,  but  the  re- 
pression of  scandalous  libels.  (Per 
Cockburn,  C.J.) 

19.  In  future,  the  court  will  lay  down  a 
stringent  rule,  that  in  such  cases  the 
counsel  who  applies  for  a  criminal  in- 
formation shall  give  an  undertaking  on 
the  part  of  the  prosecutor  to  proceed 
with  the  prosecation  in  order  to  en- 
sure its  being  carried  to  its  legitimate 
conduslon.    lUgma  v.  The  W<md.     840 


20. 


Where,  on  an  application  to 


discharge  a  conditional  order  for  a  crim- 
inal information  for  libel,  it  appeared 
from  the  affidavits  that  the  prosecutor 
was  land  agent  over  a  large  estate,  and 
had  raised  rents  and  harshly  treated  the 
tenantry  on  the  estate,  and  his  conduct 
was  criticised  by  the  defendant  in  the 
alleged  libels,  which  were  published 
in  a  newspaper,  and  the  prosecutor  im- 
puted bad  motives  and  made  accusa- 
tions against  the  defendant  in  his  affi- 
davit, it  was  held  that,  although  the 
court  would  refuse  to  grant  ^e  infor- 
mation had  the  libels  merely  been  an 
imputation  on  the  private  character  of 
the  prosecutor,  yet  that  as  the  alleged 
libels  justified  a  previous  attempt  to 
assassinate  the  prosecutor,  and  pointed 
at  his  being  eventually  assassinated, 
the  court  would  refuse  to  discharge  the 
conditional   order.      Re^na  v.    Casey. 

346 

%\.  Afaliciout  Mischief.  On  an  indict- 
ment under  24  &  26  Vict.  c.  97,  s.  40, 
for  unlawfully  and  maliciously  killing, 
maiming  and  wounding  a  mare,  it  was 
proved  that  the  prisoner  caused  the 
death  of  the  mare  through  injuries  in- 
flicted by  his  inserting  the  handle  of  a 
fork  into  her  yagina,  and  pushing  it 


into  her  body.  There  was  no  evidence- 
that  the  prisoner  was  actuated  by  ill- 
will  towards  the  owner  of  the  mare,  or 
spito  towards  the  mare,  or  by  any  mo- 
tive except  the  gratification  of  his  own 
deprayed  taste.  The  jury  found  that 
the  prisoner  did  not,  in  fact,  intend  to 
kill,  maim,  or  wound  the  mare;  but 
that  he  knew  what  he  was  doing 
would  or  might  kill,  maim,  or  wound 
the  mafe,  and  nevertheless  did  what 
he  did  recklessly  and  not  caring 
whether  the  mare  was  injured  or  not 
The  jury  conyicted  the  prisoner : 

Hdd,  that  there  was  sufficient  malice, 
and  that  the  conviction  was  right. 
Begina  v.  WdcK  1 19,  1 60  nUe. 

22.  Mandanghter.  By  31  <&  82  Viet  c 
122,  s.  37,  "When  any  parent  shall 
wilfully  neglect  to  provide  adequate 
food,  clothing,  medical  aid,  or  lodging 
for  his  child,  being  in  his  custody,  un- 
der the  age  of  fourteen  years,  whereby 
the  health  of  such  child  shall  have 
been,  or  shall  be  likely  to  be,  seriously 
injured,  he  shall  be  guilty  of  an  of- 
fence punishable  on  summary  convic- 
tion." 

Upon  the  trial  of  an  indictment  for 
manslaughter  it  was  proved  that  the 
prisoner  was  the  father  and  had  the 
custody  of  an  infant  child.  The  child 
was  ill  and  wasting  for  eight  or  nine 
months  from  chronic  inflammation  of 
the  lungs  and  pleura,  and  then  died. 
The  prisoner  belonged  to  a  sect  who 
never  call  in  medical  advice,  but  call 
in  the  elders  of  Uieir  church  to  pray 
over  the  sick  person.  This  course 
was  pursued  with  the  pri8oner*s  cduld. 
The  prisoner,  however,  who  had  no 
medical  skill  himself,  consulted  the  per- 
son called  in  to  pray  over  the  child, 
who  also  had  no  medical  skill,  and 
they  thought  the  child  was  suflering 
from  teething,  and  gave  it  articles  of 
diet  which  they  thought  suitable  for  a 
child  so  suffering.  The  prisoner  bad 
sufficient  means  to  procure  skilled  ad- 
vice, which  was  easily  obtainable. 
The  jury  found  on  evidence,  which,  it 
was  to  be  taken,  was  sufficient  to  war- 
rant their  findings:  first,  that  the 
prisoner  neglected  to  procure  medical 
aid  for  the  child  when  it  was  in  fact 
reasonable  so  to  do,  and  when  he  had 
the  ability;  secondly,  that  the  death 
was  caused  by  that  neglect;  thirdly, 
that  he  bona  fide,  though  erroneously, 
believed  that  medical  aid  was  not  re- 
quired for  the  child ;  fourthly,  that  he 
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bona  Jide  believed  that  It  was  wrong  to 
call  in  medical  aid.  The  learned  judge 
thereupon  directed  a  verdict  of  gnilty 
to  be  entered : 

Held,  without  expreasing  any  opinion 
as  to  how  the  case  would  have  stood 
at  common  law  apart  from  the  above 
statute,  that  that  statute  imposed  a 
positive  duty  to  provide  adeouate  medi- 
cal aid  when  necessary,  ana  that  that 
duty  having  been  wilfully  n^lected 
by  the  prisoner,  and  death  havmg  en- 
sued from  that  neglect,  the  prisoner 
was  properly  convicted  of  manslaugh- 
ter.    Regina  v.  Downea.     161,  166  note. 

■28.  Rens&ng  officer.  Where  goods  were 
seized  under  a  warrant  of  the  high 
sheriff  addressed  to  a  special  bailiff, 
grounded  on  a  writ  of  fi,  fa.  from  one 
\of  the  superior  courts,  which  warrant 
conferred  no  authority  on  the  special 
bailiff  to  employ  assistants,  and  the 
goods  were  rescued  from  the  custody  of 
the  assistants,  it  was  held  that  an  in- 
dictment was  not  sustainable  for  "  by 
violence  and  threats  of  violence,  com- 
pelling "  the  special  badliff  to  abandon 
the  seizure  of  the  goods  (Morris,  C.J., 
Keogh,  J.,  and  Lawson,  J.,  ditaerUierUi' 
bna),    Regina  v.  Noonan,  887 

iSM  EVIDKNOB. 

Highways,  146. 


CUSTOM. 
Sh  Easement,  264. 

D. 

DE  BENE  ESSE. 
8m  Criminal  Law,  881. 

DEBTOR  AND  CREDITORS. 

.  Where,  in  the  case  of  a  deficient  es- 
tate, the  creditors  have  been  ascer- 
tained, and  the  available  assets  divided 
amonffst  them,  and  at  a  subsequent 
period  further  funds  come  in  belonging 


to  the  estate,  and  some  only  of  the 
creditors  or  their  representatives  ap- 
pear in  answer  to  advertisements, 
those  who  so  appear  are  only  entitled 
to  the  proportions  of  the  fnnd  distri- 
butable which  their  debts  bear  to  the 
entire  liabilities  of  the  estate,  and  the 
renuunder  must  be  retained  to  meet 
any  future  claims  by  the  other  cred- 
itors.   AthUy  V.  Adity.  120 


DELIVERY. 
See  Stoppage  of  Teansttu,  667. 


DEMURRAGE. 
See  Admiraltt,  19. 

DESCRIPTION. 
See  Will,  649. 

DEVISK 

See  Tbubts  and  Teubtbh^  568. 
Will. 

DIRECTORS. 

1.  2>0  fwEto;  number  required   to  act 

18  note. 
See  Stockholders,  1,  18  wiU,  624. 
Corporations,  689. 
OmoERS^  888,  400  note. 


DISCOVERT. 

1.  The  Court  of  Chancery  has  not  only 
fuU  power  to  stay  all  proceedings  in  a 
suit  till  the  plaintiff  has  made  a  dis- 
covery which  it  has  called  upon  him 
to  make,  but,  if  not  satisfied  that  its 
order  has  been  properly  obeyed,  may 
dismiss   the   suit   itself;   and   where 
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mxmej  hta  been  paid  into  court,  may 
direct  the  pftyment  of  that  money  out 
of  court  to  the  party  entitled  to  it. 
iV  Lord  .HATHiaLiT :  When  any  step 
ought  to  be  taken  in  a  cauBe,  which. 
In  the  judgment  of  the  court,  is  neces- 
•ary  in  order  to  facilitate  the  decis- 
ion of  the  cause,  and  default  is  made, 
the  party  in  de&ult»  if  plaintiff,  is 
liable  to  have  his  biH  dinuwed.  And 
this  is  not  a  matter  of  first  impression. 
Rqntblie  of  Liberia  v.  Bo^e.  44 

See  FoRBiOM  Soyerkion,  690,  698  noU. 


DISTRIBUTION. 
See  DsBToa  and  Crxditor,  720. 

DIVIDENDS. 
See  Corporations,  487. 


DOMICIL. 

1.  A  peer  of  the  Britii^  Parliament  is 
not,  by  reason  of  his  obligation  to  at- 
tend the  House  of  Peers  whenever  his 
presence  there  is  required,  incapaci- 
tated from  acquiring  a  domicil  of 
choice  in  a  foreign  country. 

A  de  facto  domicil  governing  the 
succession  to  personal  property  of 
which  he  dies  intestate  may  be  acquired 
in  France  by  a  foreigner  who  has  not 
obtained  the  government  authorization 
imposed  by  the  Code  Napol6on,  Art. 
18,  as  the  condition  for  enjoyment  by 
a  foreigner  resident  in  that  country  of 
ftdl  dvil  rights.  HamOton  v.  Dallas. 
724,  739  note. 


E. 


EASEMENT. 


I  A  custom  for  the  inhabitants  of  a  par- 
ish to  enter  upon  certain  land  in  the 
parish,  and  erect  a  maypole  thereon, 


and  dance  round  and  about  it»  tod 
otherwise  enjoy  on  the  land  any  lawful 
and  innocent  reereadon  at  any  times  in 
the  year,  is  good.  Hall  v.  NoUim^ 
ham.  254 

8u  Ikjunction,  448. 
Wat,  788. 


EJECTMENT. 

.  To  trespass  for  mesne  profits  the  de- 
fenduits  pleaded  title  to  the  lands  in 
themselves  during  the  time  for  which 
mesne  profits  were  claimed.  The 
phiintiff  replied,  by  way  of  estoppel, 
as  to  BO  much  of  the  mesne  profits  as 
had  accrued  since  a  certain  day  named, 
that  he  sued  out  a  writ  of  ejectment^ 

.  for  the  purpose  of  recovering  poases- 
sion  of  the  lands,  wherein  he  claimed 
to  be  entitled  from  such  day,  and  tliat 
thereupon  such  proceedings  were  had 
that  he  recovered  the  lands  and  pos- 
session of  them.    On  demurrer : 

Hdd^  that  the  judgment  in  ejectment 
did  not  operate  as  an  estoppel  with 
respect  to  the  duration  of  the  plaintiff  a 
title,  and  the  replication  was  there- 
fore bad.     Harrie  v.  Mvlkem,  2&% 


ELECTION. 
See  Rbal  Estatc,  803. 

"elections,  CORPORATE. 

Sse  CoRPORAnoNS,  689. 
Directors,  1,  18  note, 
Officbr,  388,  400  note. 
Stookholdrrs,  614. 

EMINENT  DOMAIN. 

1.  The  provislonB  of  25  A  26  Viot.  c.  102, 
s.  106,  requiring  one  month's  notice  to 
be  served  before  instituting  any  pro- 
ceeding against  the  Metropolitan  Bo«rd 
of  Works  or  any  district  Doard  in  re- 
spect of  anything  done  or  intended  to 
be  done    under   their    parliamentary 
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powers,  do  not  affect  the  right  of  a  ri- 
parian owner,  whose  stream  \a  being 
polluted  by  the  drainage  works  of  a 
district  board,  to  sunimary  relief  by 
injunction. 

2.  The  authority  over  sewers,  and  the 
drainaee  powers  given  by  Parliament 
to  lociu  boards,  do  not  authorize  the 
committal  of  a  nuisance  by  the  boards 
in  their  exercise  of  such  powers.  At- 
tomey- General  t.  Hackney  Local  Board, 
.      620. 


£N  VENTRE  SA  MERE. 
See  Will,  528. 

EQUITY. 
iSS00  pAaTMEBsmp,  494. 

ESTATE  TAIL. 
Bee  Lira  Estate. 

ESTOPPEL. 
See  EjxontKMT,  282. 

EVIDENCE. 

1.  Remarks  of  the  Lord  Chanoklloe 
showinff  that  in  considering  circum- 
stantiafeyidence  all  the  drcumstances 
must  be  examined  and  compared  to 
establish  the  required  elucidation. 

2. 'In  dealing  with  circumstantial  evi- 
dence, the  cou^  derives  much  aid  from 
the  opposing  criticLBms  of  counsel.  Bel- 
lutven  jPeerage.  148 

8.  When  letter  not  received  by  prisoner 

evidence  against  him.    Reg,  v.  Cooper. 

166,  168  noU, 

4.  When  confession  to  detective  not 
known  to  be  such,  admissible.  158  note. 


6.  When,  though  defendant  intoxicated. 

168  tu>^ 

6.  When  and  how  witness  may  use  mem> 
oranda  to  refresh  memory,*and  when 
not.     Begina  v.  fMngUm,  866,  870  note. 

See  CanfiKAL  Law,  199,  202  note,  808, 
820,  881. 

P&BSUHFTION   OF  DeATH. 


EXECUTION. 
See  Stat,  622. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  How  far  payment  under  advice  of 
counsel  is  a  protection.  Matter  of 
CvXCe  TnuU,  492 

2.  How  far  may  continue  business,  how 
far  imperils  general  assets  of  estate 
and  how  far  personally  liable.  508  nUe, 

See  Rent,  743,74611^ 
Set-off,  626. 


EXECUTORY  DEVISE. 

iS<00LlVE  ESTAnL 

F. 

FALSA  DE&IONSTRATIO. 
See  Will,  649. 

FALSE  PRETENCES. 
See  Cruoital  Law,  888,  868. 

FAMILY  SETTLEMENT. 
See  Mistake,  662. 
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FEERY  BOAT. 
6t$  Animals,  208,  217  noU. 

FOREIGN  LAW. 

8m  DoMioiL,  724,  789  noU, 
Lbx  Looi,  299,  807  note. 

FOREIGN  SOVEREIGN. 

L  An  original  bill  was  filed  by  a  foreign 
republic,  and  a  cross  bill  was  filed  by 
one  of  the  defendants  agcdnst  the  re- 

Sablic  and  one  of  its  officers,  made  a 
efendant  for  the  purpose  of  discovery : 
Hdd  freversing  the  decision  of  Ma- 
lins,  y.u.),  that  the  court  would  not 
order  proceedings  in  the  original  suit 
to  be  stayed  until  the  officer  of  the 
republic  had  appeared. 

2.  SembUf  that  the  suit  might  be  stayed 
until  the  republic  had  named  a  proper 
person  to  give  discovery. 

t.  8emhU,  that  the  rule  is  the  same  in 
the  case  of  a  corporation.  Rejmblic  of 
Cctia  JUca  ▼.  Erlanger,    690,  698  fwte. 


FORFEITURE. 
Sh  Stookholdebs,  1,  18  note. 

FORMER  SUIT. 
See  Ejsotmxnt,  282. 

FRAUD. 

See  Bankbuptot. 

Husband  and  Wifb,  760,  note, 

^ilSTAKB,  652. 

Refobmation  op  Gontbaots,  586. 

Stookhoioebs,  676. 

FRAUDS,  STATUTE  OF. 

1.  A  sale  of  growing  timber  to  be  taken 
away  as  soon  as  possible  by  the  pur- 1 


chaser  is  not  a  contract  or  sale  of  land, 
or  any  interest  therein,  within  the  4th 
section  of  the  Statute  of  Fraads. 

2.  The  defendant  by  word  of  mouth  pur- 
chased certain  growing  trees  for  £26 
of  the  plaintiff  on  the  terms  that  he, 
the  defendant,  should  remove  them  as 
soon  as  possible.  The  defendant  ac- 
cordingly cut  down  some  of  the  trees 
and  am»d  to  sell  the  tups  and  stumps 
to  a  tnird  person.  The  plaintiff  then 
couniermanded  the  sale,  and  prohibited 
the  defendant  from  cutting  down  the 
rest  of  the  trees.  The  defendant,  how- 
ever, cut  down  the  renudnder,  and  car- 
ried the  whole  away : 

Hdd,  that  the  case  was  within  the 
17th  section  of  the  Statute  of  Frauds, 
and  that  before,  the  sale  was  counter* 
manded  there  was  an  acceptance  and 
actual  receipt  of  part  of  the  c;oods  sold 
within  that  section.  MarehtMY.  Oreem, 
218,  227  note. 

8.  An  a^^reement  to  sell  property  to  the 
plaintiff  was  signed  for  a  company  by 
the  secretary,  who  was  alleged  to  lie 
their  authorized  agent  The  agreement 
was  made  subject  to  conditions  of  sale, 
and  it  was  alleged  that  the  vendors 
therein  described  referred  to  the  com- 
pany. The  conveyance  was  prepared 
for  execution  when  the  company  was 
ordered  to  be  wound  up,  and  the  liqui- 
dator repudiated  the  contract  on  the 
ground  that  the  secretary  was  not  an 
authorized  agent  for  the  purpose  of 
sale: 

Held,  on  demurrer,  that  the  allega- 
tions in  the  bill  were  sufficient  to  show 
that  the  secretary  was  the  authorized 
agent  for  the  purpose  of  executing 
the  contract,  both  within  the  Statute 
of  Frauds  and  the  Companies  *  Act, 
1867. 

4.  Semble,  that  a  contract  signed  by  an 
auctioneer  on  behalf  of  an  undisclosed 
proprietor  is  a  valid  contract  under  the 
Statute  of  Frauds.  Beer  v.  LoftdoH, 
etc.,  Co.  408,  421  noU. 

See  CoBPOBATiOKS,  271,  281  note. 


FREIGHT. 
See  Insurance,  Marine,  82. 
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FUND. 
8e$  Debtor  and  Crbditor,  720. 

Or. 

GUILTY  KNOWLEDGE. 
See  Criminal  Law,  199, 202  note. 


H. 

HEARSAY. 
Bee  Criminal  Law,  828. 

HIGHWAYS. 

1,  By  the  Highway  Act,  1886  (5  A  6 
Wm.  4,  c.  60),  8.  72,  if  any  person  shall 
"  wilfully  obstruct  the  passage  of  any 
footway,"  he  is  made  liable  to  a  penalty 
of  40s.  The  respondent  was  summoned 
under  s.  72,  for  obstructing  a  way. 
Evidence  was  given  that  trees  and  un- 
derwood on  his  land  had  grown  over 
and  across  the  way,  so  as  to  be  an  ob- 
struction to  the  free  passage  along  it : 

Held,  by  Mellor  and  Quain,  JJ. 
(Cockburn,  C.J.,  dissenting),  that  the 
respondent,  in  merely  suffering  the  trees 
to  gprow  so  as  to  be  an  obstruction, 

.  did  not  "  wilfully  obstruct "  the  way 
within  8.  72.      Walker  v.  Homer,     146 

Bee  Nrouoknos,  171,  262  fwU, 


HOTCHPOT. 
Bee  Power,  708. 

HUSBAND  AND  WIFE. 

1.  A  lady,  possessed  of  about  £12,000 
consols,  being  engaged  to  be  married. 


a  draft  settlement  in  the  usual  form  was 
submitted  to  the  intended  husband, 
who  objected  to  some  of  its  provisions, 
and  insisted  that  if  there  should  bo 
"  no  children,"  and  he  should  survive 
his  wife,  the  fund  should  belong  to  him. 
Articles  embodying  this  provision  were 
hastily  signed  before  the  marriage ;  and 
after  the  marriage,  the  fund  having 
been  transferred  to  the  trustees,  a  draft 
settlement,  in  execution  of  the  articles, 
was  prepared,  but  objected  to  by  the 
husband,  and,  as  ultimately  executed, 
contained  limitations  to  the  husband 
ahd  wife  and  the  survivor  for  their 
lives,  and  as  to  the  capital  to  the  chil- 
dren of  the  marriage  absolutely,  not 
to  such  as  should  attain  twenty-one  or 
marry,  and  without  any  limitation 
over,  in  the  event  of  the  death  of  a  son 
or  of  an  unmarried  daughter  under 
twenty-one.  There  was  also  a  pro- 
vision that  **  if  there  should  be  no 
child "  of  the  husband  and  wife,  and 
the  husband  should  survive  the  wife, 
the  fund  should  belong  to  him;  but 
the  deed  contained  no  alternative  lim- 
itation in  the  events  of  there  being 
no  child,  and  of  the  wife  surviving  the 
husband.  The  husband  brought  no 
property  into  settlement. 

In  the  event,  one. child  was  bom,  but 
died  an  infant  in  the  lifetime  of  both 
parents.  The  husband  died;  and  his 
representative  cliuming  the  fund,  sub- 
ject to  the  widow's  life  interest — ^upon 
bill  by  the  widow  for  rectification  of 
the  settlement,  and  for  a  declaratioii 
that  she  was  entitled  to  the  fund : 

Held^  that  the  transfer  of  the  fund  to 
the  trustees  was  not  a  reduction  into 
possession  by  the  husband : 

2.  Held,  also,  that  the  settlement  was  not 
in  accordance  with  the  articles,  and 
that  it  ought  to  be  rectified ;  and  that, 
in  the  events  which  had  happened,  the 
plaintiff  was  entitled  to  the  fund : 

8.  Hddy  also,  that  the  plidntiff  was  enti- 
tled to  arrears  of  income  due  at  the 
death  of  the  husband.  Cogan  y.  Duf^ 
field,  607 

4.  A  husband  and  wife,  at  a  time  when 
the  wife  was  under  age,  executed  a 
deed  which  purported  to  convey  free- 
hold property  of  the  wife  to  a  pur- 
chaser for  £600.  The  deed  was  not 
acknowledged  by  the  wife.  The  hus- 
band received  the  £600.      The  pur- 
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ebater  afterwards  contracted  to  sell  the 
property,  and  his    suh-parchaaer  re- 

a  mired  the  concurrence  of  the  wife  in 
be  conveyance  to  him.  The  wife,  who 
was  then  of  age,  refused  to  concur,  un- 
less the  husband  would  execute  a  bill 
of  sale  of  his  furniture  to  a  trustee  for 
her,  to  secure  the  payment  of  £425 
for  her  separate  use.  This  was  done 
by  the  husband ;  and  she  then  executed 
the  .conveyance  to  the  sub-purchaser. 
The  bill  of  sale  was  registered.  Pos- 
session of  the  furniture  was  given  to 
the  trustee  by  delivering  to  him  a  sil- 
ver fork  in  the  name  of  the  whole,  and 
the  keys  of  the  house  where  the  ftxr- 
nitnrewas.  But  the  furniture  remidned, 
until  the  husband  filed  a  liquidation  pe- 
tition, in  the  house  which  was  occupied 
by  him  and  his  wife,  and  it  was  used 
by  them: 

Held,  that  the  execution  of  the  bill 
of  sale  amounted  to  a  purchase  of  the 
wife's  cononrrenoe  in  the  conveyance ; 
that  the  possession  was  consistent  with 
the  tesms  of  the  deed;  and  that  the 
wife's  trustee  was  entitled  to  the  fur- 
niture as  against  the  trustee  under  the 
liquidation.    JUaUer  of  Cox. 

756,  760  noU. 

K.  When  dealings  between,  payment  for 

release  of  dower,  settlement  of  diffi- 

oultias  between,  valid  and  when  invalid. 

760  «o^ 

See  SsTTLUCUfT,  625. 


ILLEGAL  AGREEMENT. 

See  CONSIDIRATION. 

Waoses,  264. 


ILLEGAL  RESTRAINT. 
See  liMAor,  815,  828  note. 

ILLEGITIMATE  CHILDREN. 

1.  A  testator,  in  1889,  gave  property  to 
trustees  in  trust  to  pay  the  income  to 


his  "  daughter  A.,  the  wife  of  J.  H.,' 
for  life,  and  to  divide  the  principal  be- 
tween all  the  children  of  his  daagfater 
A.  when  they  should  attain  twenty-one 
in  equal  shares,  and  in  case  all  the  chil- 
dren of  his  daughter  A.  should  die  under 
twenty-one  without  issue  there  was  a 
gift  over  in  favor  of  a  son.  For  some 
time  prior  to  the  date  of  the  will  and 
the  death  of  the  testator  in  1840,  J.  H. 
and  the  danghter  A.  were  living  to- 
gether as  man  and  wife  at  B.,  where 
the  testator  resided  until  within  a  few 
months  of  his  death.  They  were  mar- 
ried in  1 845.  Three  children  were  bom 
before  the  marriage — one  before  the 
testator's  will  and  two  after  his  death. 
One  child  was  born  after  the  marriage : 
Held,  that  the  le^timate  child  only 
was  entitled  to  the  bequest.  AyUes 
TrueU,  Matter  of,  741 


INTENT. 
See  GuiLTT  Knowuedox,  199,  202 

IN  VENTRE  SE  MERE. 
See  Urm  Estatk,  851. 


INCOME. 

See  HuSBAKD  and  Wirx,  607. 
LxoACT,  440. 
Ijrm  Estatk. 


INDEFINTTENESS. 
See  Specific  PxaroxMAMOK,  467. 

INDICTMENT 
See  Criminal  Law,  853. 

INFANTS. 
See  Maintbnanoe,  706,  7X1. 
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INJUNCTION. 

1.  The  owner  in  fee  of  a  garden  over 
which  the  tenants  of  his  acyoinine 
houses  had  rights  of  enjoyment  and 
mana^ment : 

H«mL,  entitled  to  an  injunction  to  re- 
stnun  continuing  trespasses  involving 
nuisances  in  the  garden  committed  by 
a  person  acting  under  color  of  a  con- 
tract to  Improve  the  garden  entered  in- 
to between  him  and  the  tenants.  AUm 
y.  MarHn,  448 

See  Corporations,  689. 
Eminent  Domain,  520. 
Light,  486. 
NmaANOB,  480. 


INSURANCE,  LIFE. 

1.  A  father  effected  a  policy  in  the  name 
and  on  the  life  of  his  son,  in  which  he 
had  no  insurable  interest,  under  cir- 
cumstances which  satisfied  the  court 
that  he  intended  it  for  his  ovm  benefit. 
The  son  died  intestate  and  the  father 
took  out  administration  to  his  estate, 
and  the  insurance  company  paid  the 
money  assured  by  the  policy  to  him  : 

JSeZi  (affirming  the  decision  of  Ba- 
con, y.C),  that  although  as  between 
the  insurer  and  the  company  the  policy 
was  illegal  and  void  under  the  14  Geo. 
8,  c.  48,  yet  as  between  the  father  and 
the  estate  of  the  son,  the  father  was 
entitled  to  retain  the  money  for  his 
own  benefit  Worthington  v.  Curtu. 
832,  837  noU, 

2.  Whether  one  who  has  no  interest  in  a 
life  can  insure  it  887  wrte. 

See  Corporations,  762. 


INSURANCE,  MARINE. 

1.  Shipowner  and  charterer  may  agree, 
by  tne  terms  of  a  charterparty,  that  a 
portion  of  the  stipulated  freight  sluUl  be 
prepaid :  and  such  prepayment  will  not 
affect  its  legal  character  of  freight  t  the 
remainder  may  be  the  subject  of  in- 
surance by  the  shipowner. 

2.  A  ship  was  chartered  to  sail  from 
Oreenock  to  Bombay,  to  carry  a  cargo 
of  coals.     Freight  was  to  be  paid  on  un- 

15  Eng.  Rep.  110 


loading  and  right  delivery  of  the  cargo 
at  and  after  the  rate  of  42«.  per  ton  of 
20  cwte.  on  the  quantity  delivered.  It 
was  provided  tliat  *'  such  freight  is  to 
be  paid,  s^  one  half  in  cash  on  sign- 
ing bills  of^^  lading  less  four  months'  in- 
terest at  bank  rate,  but  not  less  than  6 
per  cent  per  annum,  6  per  cent  for  in- 
surance, and  2i  per  cent  on  gross 
amount  of  freight  in  lieu  of  consignment 
at  Bombay,  and  the  remainder  on  right 
delivery  of  the  cargo,  less  cost  of  coals 
short  delivered,  in  cash,  at  current 
rates  of  exchange  for  bills  on  London 
at  six  montlis*  sight.**  Half  of  the  es- 
timated amount  of  the  freight  was  paid 
in  London.  The  shipowner  effected 
two  insurances,  one  for  £500  "on 
freight  valued  at  £2,000,''  the  other 
for  £700  "  on  freight  payable  abroad 
valued  at  £2,000."  The  ship  was  lost 
before  entering  Bombay  harbor,  but 
one  half  of  the  cargo  was  saved  and  de- 
livered. The  master,  in  the  belief  that 
the  prepayment  hod  satisfied  the  freight 
on  this  half  so  delivered,  made  no  de- 
mand on  the  charterer.  The  shipowner 
claimed  on  his  policies  as  for  a  total 
loss  of  the  other  half  of  the  freight : 

Hddy  that  on  the  proper  construc- 
tion of  the  policy  the  whole  sum  agreed 
upon  constituted  freight;  that  Imlf  of 
the  whole  sum  of  that  freight  had  been 
pidd  in  England ;  that  it  was  not  a  pre- 
payment of  half  the  rate  of  freight  cal- 
culated as  distributed  over  the  whole 
cargo,  but  of  half  the  whole  gross 
freight ;  that  half  of  the  whole  remained 
to  be  paid  abroad  on  right  delivery  of 
the  cargo ;  that  that  half  had  been  lost 
through  perils  of  the  sea,  and  that  the 
shipowner  was  entitled  on  his  policies 
on  freight  to  recover  as  for  the  total 
loss  of  that  half.  AUiton  v.  Brttiol, 
eU,  82 

8.  The  manager  of  a  mutual  insurance  as- 
sociation cannot  maintain  an  action  for 
contributions  due  under  the  rules  from 
any  member,  although  thoee  rules 
have  been  agreed  to  oy  the  member 
and  profess  to  give  such  a  power. 

4.  Declaration  that  the  defendant  was  a 
member  of  a  mutual  insuran.ce  com- 
pany and  caused  liims<*1f  to  be  insured 
in  respect  of  a  vessel  for  a  certain  time, 
and  tiiat  the  plaintiff,  who  was  mana- 
ger of  the  assucialion,  in  consideration 
that  the  defendant  agreed  to  comply 
with  certain  rulos  which  it  was  agreed 
-between    tlie    plaintiff  and    defendant 
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should*  form ,  part  of  the  policy,  sub- 
scribed the  policy  on  behalf  of  the 
several  members  of  the  association, 
every  member  bearing  his  equal  pro- 
portion according  to  the  sums  mutu- 
ally Insured  therein.  The  declaration 
set  out  the  rules,  which  provided  how 
the  amount  of  contributions  to  be  paid 
by  members  should  be  ascertained, 
and  that  the  manager  should  have 
power  to  sue  for  the  amount  due  from 
any  defaulting  member.  Averment 
that  certain  contributions  became  due 
which  the  defendant  did  not  pay.  On 
demurrer : 

Hddy  that  the  action  could  not  be 
maintained :  for  that  the  plaintiff  sign- 
ins  on  behalf  of  the  members  did  not 
take  upon  himself  any  liability,  and 
therefore  tliere  was  no  consideration, 
as  between  the  plaintiff  and  defendant, 
for  the  promise  of  the  defendant  Evam 
V.  Hooper.  179 

6.  A  vessel  insured  "from  Pomaron  to 
Newcastle-on-Tyne,  and  for  fifteen  days 
whilst  there  after  arrival,"  arrived 
safely  at  Newcastle,  and  completed  the 
discharge  of  her  inward  cargo.  Being 
chartered  to  carry  a  cargo  of  coals  to 
Gibralter,  she  received  a  small  quantity 
as  stiffening,  and  was  moved  to  a  load- 
ing-place on  the  river  Tyne,  within  the 
port  of  Newcastle,  to  complete  her  load- 
ing. While  moored  there  the  vessel, 
within  fifteen  days  from  her  original 
arrival  at  Newcastle,  was  injured  in  a 
storm.  The  stamp  on  the  policy  was 
sufficient  to  cov^r  ooth  a  voyage  and  a 
time  policy: 

Held  (by  Kelly,  C.B.,  and  Amphlett, 
B. ;  Cleasby,  B.,  dissenting),  that  the 
substantial  purpose  of  the  insurance 
being  at  an  end  when  the  loss  occurred, 
the  underwriters  were  not  liable. 
Oamblea  v.  Ocean  Jna.  Co.  260 

6.  An  underwrit-er  who  has  subscribed  ao 
insurance  "  on  foods  "  nuiy  reinsure  by 
the  same  description,  and  the  ^licy 
need  not  be  expressed  to  be  a  reinsur- 
ance.    Mackenxie  v.  WhilworUi.        286 


INTENT. 

1.  Meaning  of  "  intentionally ."  160.  note. 

2.  When  gist  of  offence  must  be  proved 
as  laid.  161,  fwU. 

See  Crihinai.  Law,  199,  202  note,  328. 


INTOXICATION. 
See  EviDKNOB. 


JOINT  CREDITORS. 
See  Sn-OFF,  467. 

JOINT  DEBTORS. 
See  Limitations,  Statdtk  or,  673,  582  «. 

JOINT  LIABILITY. 

See  LuoTATToirB,  Statutk  of,  672|, 
582  vote. 
Partnership,  494,  687. 

JOINT  AND  SEVERAL  UABILTrT. 
See  Partnership,  494,  687. 

JOINT  STOCK  COMPANIEa 
See  Corporations,  762, 

JUDGMENT. 
See  Stat,  622. 

JURISDICTION. 

1.  An  action  of  debt  having  been  brought 
for  arrears  of  a  rent-charge  upon  lands 
in  Australia  prior  to  the  commence- 
ment of  the  Judicature  Act : 

Held,  affirming  the  decision   of  the 
court  below,  that  the  venue  in  such  ac- 
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tion  was  local,  and  that  it  could  not 
therefore  be  maintained  in  this  country. 
WhUaker  v.  Forbes.  234,  286  note. 

2.  To  a  declaration  claiming;  a  sum  re- 
covered by  a  judgment  m  a  French 
court,  the  defendant  pleaded  that  he 
was  not  a  native  of  Franco,  or  at  any 
time  before  judmnent  resident  or  domi- 
ciled within  tne  jurisdiction  of  the 
French  court,  or  served  with  any  pro- 
cess or  summons  in  the  suit,  nor  did 
he  appear  therein;  nor  had  he  any 
notice  or  knowledge  of  any  process  or 
summons,  or  any  proceedings  in  the 
suit,  or  any  opportunity  of  defending 
himself. 

Replication,  that  the  defendant  was 
the  holder  of  shares  in  a  company 
having  its  legal  domicile  in.  Parts,  and 
thereby  became,  subject  to  all  the  lia- 
bilities, rights,  and  privil^s  attaching 
or  belonging  to  sbareholders,  and  in 
particular  to  the  conditions  contained 

•  m  the  statutes  or  articles  of  associa- 
tion. That  by  those  statutes  or  arti- 
cles, it  was  provided  and  ap^reed  that 
all  disputes  arising  during  the  liquida- 
tion ot  the  company  between  the  share- 
holders of  the  company,  the  adminis- 
trators, the  commissioners,  or  between 
the  shareholders  themselves,  with  re- 
spect to  the '  affairs  of  the  company, 
should  be  submitted  to  the  jurisdiction 
of  the  French  court ;  that  every  share- 
holder provoking  a  contest  must  elect 
a  domicile  at  Paris,  and  in  default  elec- 
tion might  be  made  for  him  at  the 
office  of  the  imperial  procurator  of  the 
civil  tribunal  of  the  department  in 
which  the  office  of  the  company  was 
situated,  and  that  all  summonses,  Ac, 
should  be  validly  served  at  the  domi- 
cile formally  or  impliedly  chosen. 
That  the  company  became  bankrupt, 
and  by  the  law  of  France  the  amount 
unpaid  upon  the  defendant's  shares  be- 
came payable  to  the  plaintiff  as  the 
companys  assignee  in  bankruptcy: 
that  the  defendant  made  default,  and 
provoked  a  contest;  that  he  never 
elected  a  domicile ;  that  the  plaintiff 
thereupon  caused  a  summons  to  be 
served  at  the  office  aforesaid,  which 
summons  required  the  defendant  to  ap- 
pear in  the  said  French  court  to  answer 
the  plaintiff's  claim  ;  that  by  the  law 
of  France  that  office  was  the  defendant's 
implied  domicile  uf  election  for  the  pur- 
pose of  service,  and  the  service  was 
regular;  and  that  the  defendant  was 
bound  to  appear,  but  did  not,  where- 


upon the  plaintiff  recovered  judgment 
by  default  against  him  for  the  amount 
unpaid  on  his  shares  : 

Meld  (affirming  the  judgment  of  the 
Court  of  Excheouer),  that  the  replica- 
tion was  good,  although  it  did  not  al- 
lege that  the  defendant  ever  had  any 
notice  or  knowledge  of  the  statutes  or 
articles,  or  of  their  provisions.  Ccpin 
v.  AdanmM.  267,  270  note. 

8.  The  power  given  to  a  defendant  under 
the  County  Court  Act,  1867,  to  apply 
to  have  a  case  tried  in  a  county  court 
where  the  claim  indorsed  on  the  writ 
exceeds  £50,  but  such  claim  has  been 
reduced  by  payment  to  a  sum  not  ex- 
ceeding  £60,  does  not  apply  where  the 
payment  is  made  after  action.  Oebome 
v.  Homburg.  297 

4.  A  foreign  creditor,  residing  out  of  the 
jurisdiction  of  the  Court  of  Bankruptcy, 
by  proving  a  debt  in  a  bankruptcy  or 
liquidation,  brings  himself  within  the 
general  jurisdiction  of  the  court  as  to 
tne  admmistration  of  the  estate,  just 
as  if  he  were  residing  within  it.  An 
order  can  therefore  be  made  on  him  to 
restore  property  of  the  bankrupt  or 
debtor  Improperly  in  his  possession. 

6.  A  notice  of  motion  was  served  out  of 
the  jurisdiction  on  the  respondent.  No 
order  authorizing  the  service  had  been 
obtained  from  the  court.  The  respon- 
dent appeared  on  the  hearing  of  the 
motion,  and  objected  to  the  jurisdiction 
of  the  court  On  his  objection  being 
overruled,  he  asked  for  and  obtained 
an  adjournment  to  enable  him  to  an- 
swer the  case  on  its  merits : 

Heldy  that  there  had  been  a  mere 
irregularity  in  the  service,  and  that  it 
had  been  waived.  Ex  parte  Robert- 
eon.  585,  592  note. 

See  Criminal  Law,  337. 
Lkx  Loci,  299,  807  noU. 


L. 


LANDLORD  AND  TENANT. 

See  iNJusmoN,  448. 
Light,  436. 
Rknt.  743.  li^noU. 
Waste,  475. 
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LARCENY. 
See  Cbimimal  Law,  808,  8*^3,  878  note. 


LEASE. 

Bet  Injunotion,  448. 
Light,  486. 


LEGACY. 

1.  A  testator  bequeathed  a  legacy  of 
£10,000  with  interest  from  his  death 
at  4  per  cent,  per  annam  to  trnstees 
upon  trust  to  pay  the  income  to  certain 
persons  durins;  the  life  of  one  of  them, 
and  after  her  death  upon  trust  for  other 
persons. 

2.  The  testator's  estate  was  insufficient 
for  pa^'ment  in  fiill  of  his  legacies, 
and  the  realization  of  his  assets  occu- 
pied several  years: 

Udd^  that  moneys  from  time  to  time 
received  by  the  trustees  and  applica- 
ble to  the  legacy  were  divisible  rata- 
bly between  capital  and  income,  so  as 
to  attribute  to  income  £A  per  cent, 
from  the  testator's  death  on  the  amount 
attributed  to  capital  Matter  of  Tmk- 
Uf^a  JSstate.  440 

S.  A  condition  in  restraint  of  the  second 
marriage  whether  of  a  man  or  a  woman 
is  not  void. 

4]  A  testatrix  gave  the  income  of  cer- 
tain property  to  her  niece  (who  was 
her  adopted  daughter)  and  her  niece's 
husband  during  their  joint  lives,  and 
to  the  survivor  during  his  or  her  life, 
with  a  proviso  that  if  the  husband 
survived  his  wife  and  married"  again, 
the  property  should  go  over.  The 
husband  survived  his  wife  and  married 
again  : 

Held  (reversing  the  decision  of  Hall, 
y.C),  that  the  proviso  was  valid,  and 
that  the  gift  over  took  e£fect  Allen  v. 
Jackson,  816,  828  fiaU. 

See  Life  Estate,  708. 
Set-off,  526. 

Subscribing  Witness,  718,  720  note. 
Will,  628. 


LEX  JJOOL 

1.  An  English  joint  stock  company,  pos- 
sessed of  a  pier  at  M.,  in  Spain,  insti- 
tuted a  cause  of  damage  against  an 
English  steamship,  which,  it  was  al- 
leged, had,  by  reason  of  the  negligence 
of  those  in  charge  of  her,  come  into 
collision  with  and  damaged  the  pier. 
The  owners  of  the  steamship  filed  an 
answer,  and  therein  alleged  itUeralia. 
that  the  pier  formed  part  of  the  land  of 
Spain,  and  that  by  the  law  of  Spain 
the  master  and  mariners  were  alone  an- 
swerable for  the  damage  caused  by  the 
nec'ligent  navigation  of  the  ship. 

On  motion  to  reject  this  pcntion  of 
the  answer  : 

Jieldy  that  the  law  of  Spain  was  not 
applicable  to  the  circumstances  of  the 
case,  and  that  so  much  of  the  answ^ 
as  pleaded  that  law  must  be  struck  ooL 
The  Moxham,  299,  807  i 


Bee  DoxiciL,  724,  789  note. 

LIBEL. 
Bee  CaninrAL  Law,  840,  845. 

UEN, 

Bee  Bankeuptoy,  698. 
Sale,  281. 
Stoppage  nr  Teakbitu,  66Y. 

LIFE  ESTATE. 

I.  A  fund  was  settled  in  trust  for  W.,  the 
illegitimate  daughter  of  the  settlcw,  for 
life,  and  in  the  event,  which  happened, 
of  her  not  at  her  death  being  under 
coverture,  for  her  absolutely;  with  a 
proviso  that  if  anv  estate,  interest,  or 
oenefit  should,  under  the  powers  and 
provisions  of  the  settlement,  be  undis- 
posed of,  or  in  the  events  which  shoold 
happen  would  but  for  the  proviso  be 
held  in  trust  for  the  Crown,  or  belong 
beneficially  to  the  Crown,  then  and  in 
every  such  case  the  estate,  interest,  or 
benefit  should  belong  to  and  be  held  in 
trust  for  her  father  for  life,  and  after 
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his  death,  for  her  mother.  W.  haying 
died  intestate,  the  Crown  claimed  the 
ftmd: 

Heldy  that  the  fund  Tested  absolutely 
in  W.  at  her  death,  and  that  the  gift 
oyer  was  repugnant  and  Toid;  and 
consequently  that  the  Crown  was  enti- 
tled to  thci  fund.  Matter  of  WUcocifa 
Settlemeni.  •  708 

2.  A.  testatrix  devised  and  beoueathed 
her  separate  estate  to  her  husband  for 
life,  and  after  his  death  to  be  divided 
amongst  her  five  children,  and  if  any 
of  her  children  should  die  without 
Issue,  that  then  that  child's  share  should 
be  divided  among  the  childen  then  liv- 
ing; but  if  any  child  should  die  leaving 
issue,  that  issue  should  take  its  parent's 
share.  The  five  children  of  the  testa- 
trix all  survived  the  tenant  for  life: 

Sdd  (reversing  the  decision  of  Ba- 
con, y.C.),  that  the  estate  was,  at  the 
death  of  the  tenant  for  life,  to  be  di- 
vided between  the  five  children  abso- 
lutely.    Olivanty.  Wright  779 

8.  A  testator,  by  a  will  dated  in  1882, 
devised  lands  to  T.  daring  his  natural 
life,  and  from  and  after  his  decease  unto 
his  eldest  son  if  he  should  have  arrived 
at  the  age  of  twenty-one  years,  and  in 
default  of  his  having  a  son  then  over. 
The  legal  estate  in  the  lands  was  out- 
standing. T.  died  leaving  an  eldest 
son,  a  minor. 

Beld,  by  Hall,  V.O.,  that  the  eldest 
son  would,  on  attaining  the  age  of 
twenty-one  years,  take  an  estate  for 
life,  and  that  the  rents  and  profits  in 
the  meantime  were  undisposed  of  and 
went  to  the  heir  of  the  testator : 

Hdd,  by  the  Court  of  Aopeal  (re- 
versing the  decision  oT  Hall.  V.C.), 
that  on  the  death  of  T.,  the  eldest  son 
took  an  estate  in  fee,  liable  to  be  di- 
vested on  his  death  under  the  age  of 
twenty-one  years,  with  an  executory 
devise  over  in  that  event  to  T.  in  tail. 
Andrew  v.  Andrew,  824 

4.  Devise  to  C.  M.  for  life,  and  in  the 
event  of  his  leaving  a  son  bomvr  to  be 
born  in  due  time  iSler  his  decease  who 
should  live  to  attain  the  aee  of  twenty- 
one,  then  to  such  son  and  his  heirs  if 
he  should  live  to  attain  twenty-one, 
with  remainder  over: 

Held,  that  on  the  death  of  C.  M.  his 
infant  son  took  a  vested  estate  in  the 
devised  property  subject  to  be  divested 
^       if  he  should  die  under  twenty-one. 


6.  The  rule  in  Fe^Hng  v.  AUen  does  not 
apply  to  such  a  case,  there  being  a 
contrary  intention  shown  in  the  words 
"  bom  or  to  be  bom  in  due  time  after 
his  decease."    Mwkett  v.  EatMi.     '  840 

6.  A  testator  gave  his  residuary  real  and 
personal  estate  to  trustees  on  trust  to 
convert  and  invest,  and  pay  the  income 
to  hiB  wife  during  widowhood,  or  un- 
til his  son  should  attain  twenty-two, 
and  then  to  call  in  half  the  money  in- 
vested and  pay  it  to  his  son,  and  as  to 
the  other  half,  to  pay  the  income  to 
the  wife  during  widowhood,  and  then 
to  his  son  for  life,  and  afterwards  to 
his  lawful  issue : 

Held,  that  the  children  and  remoter 
issue  of  the  son  living  at  his  death 
took  together  as  joint  tenants. 

7.  One  of  the  son's  daughters,  who  was 
unmarried  at  his  death,  married  ten 
days  afterwards,  and  had  a  child  born 
Biz  months  after  her  marriage : 

Hdd,  that  inasmuch  as  the  child, 
though  born  within  the  period  of  gesta- 
tion -after  the  son's  death,  could  have 
had  no  legitimate  existence  then,  it 
was  not  within  the  class  entitled  to 
Uke.    Matter  of  Corlau.  851 

See  UUBBAMD  AND  WlFB,  007. 

LxyiTATioifs,  Statute  or,  546,  057,  fi. 

Sbttuemxnt,  794. 

Trusts  and  Tbustbu,  668. 


LIGHT. 

1.  An  agreement  to  grant  A.  a  lease,  in  a 
form  set  out  in  a  schedule,  of  property 
in  the  city  as  soon  as  the  house  then  in 
course  of  erection  by  A.  on  the  prop- 
erty «hould  be  completed,  contained  a 
proviso  that  nothing  therein  contained 
should  give  A.  a  right  to  any  easement 
which  did  not  beloiu^  to  the  premises 
agreed  to  be  demised  as  they  then  ex- 
ited, nor  to  any  right  of  llgnt  and  air 
derived  from  over  the  houses  opposite 
(which  belonged  to  the  lessors).  The 
lease  subsequently  granted  was  of  the 
land  together  with  the  house  erected 
thereon,  and  all  lights,  easements,  and 
appurtenances  thereto  belonging,  in 
accordance  with  the  scheduled  form : 

Held,  that  the  grant  by  the  lease  of 
lights  and  easements  was  controlled 
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by  the  antecedent  agreement,  which 
was  to  be  read  as  part  of  the  lease ; 
and  that  A.  was  not  entitled  to  restrain 
the  lessees  of  the  opposite  houses  from 
bnilding  so  as  to  obstruct  the  access  of 
light  and  air  to  his  premises  from  over 
such  houses.     Sataman  y.  Glover,    486 

2.  Where  a  building  Was  being  erected 
in  a  somewhat  narrow  street  in  the 
city  of  London,  and  had  already  reach- 
ed a  height  which  would  subtend  an 
anffle  of  45o  at  the  foot  of  the  ancient 
lights  of  the  plaintiflTs  houses  on  the 
opposite  side  of  the  street: 

Heldf  that  the  plaintiif  was  entitled 
to  an  injunction  restraining  the  raising 
the  new  building  to  a  greater  height. 
EdeJkett  v.  Baiu.  459 


LIMITATIONS,  STATUTE  OF. 

1.  T.  W.,  in  1824,  became  mortgagee  in 
fee  of  Blackacre.  The  form  of  the  con- 
veyance was  to  him  on  trust  to  sell, 
and  out  of  the  proceeds  to  retain  the 
debt,  and  pay  the  surplus,  if  any,  to 
the  mortga^r.  In  February,  1826,  T. 
W.  made  his  will,  whereby  he  devised 
all  his  real  estate  (except  mortgage 
and  trust  estates)  and  all  his  personal 
estate  to  trustees,  upon  trust  for  Y. 
and  H.  He  also  devised  to  the  same 
trustees  all  his  mortgage  estates  upon 
trust,  on  payment  of  the  moneys  aue, 
to  convey  the  same  to  the  person  who 
should  he  entitled  to  the  equity  of  re- 
demption ;  and  directed  the  moneys  to 
form  part  of  his  personal  estate.  In 
March,  1826,  the  mortgagor  of  Black- 
acre  became  bankrupt;  and  in  June, 
1826,  T.  W.  contracted  with  the  as- 
signees in  bankruptcy  for  the  purchase 
of  the  equity  of  redemption.  The  pur- 
chase-money was  paid  oy  T.  W.,  but  no 
conveyance  from  the  assignees  was  ever 
executed.  In  October,  1826,  T.  W. 
died,  leaving  Y.  and  .C.  his  co-heira 
C.  by  deed  renounced  to  the  trustees  of 
the  will  all  claim  under  the  contract  of 
June;  1826.  The  trustees  under  the 
will  entered  into  receipt  of  the  rents 
of  Blackacre,  and  administered  the 
same  as  part  of  the  testator's  estate 
until  1869. 

Y.  then  claimed  the  right  to  a  con- 
veyance of  one  moiety  of  Blackacre  as 
co-*heir  of  T.  W. : 

Meldf  that  the  purchase  of  the  equity 


of  redemption  by  the  testator  revoked 
the  devise  by  his  will,  not  only  of  the 
beneficial  interest  but  of  the  legal 
estate  in  the  mortgaged  property ;  that 
no  dry  legal  estate  in  Blackacre  was 
remaining  in  the  trustees  6{  the  will 
at  the  testator's  death ;  that  ihe  mort- 
gage estate  had  by  the  contract  ceased 
to  DC  a  mostgage,  and  had  become  a 
new  absolute  interest ;  and  that  Black- 
acre  was  undisposed  of  by  the  will : 

2.  Held,  further,  that  the  dum  of  Y.,  as 
co-heir,  against  the  trustees  had  become 
barred  by  the  Statute  of  Limitations. 
YardUff  v.  Holland.  422 

8.  Lands  limited  in  equity  to  T.,  F.,  and 
F.'s  wife  £.  successively  for  ]ife,  with 
remainder  to  the  first  and  other  sods 
of  F.  and  E.  successively  in  tall  male, 
with  remainder  to  F.  in  tail  general, 
with  remainders  over,  were  in  the  year 
1835,  without  the  consent  of  T.,  the 
protector  of  the  settlement,  by  deed  in- 
rolled,  reciting,  contrary  to  the  fiut, 
the  seisin  in  fee  simple  of  F.,  conveyed 
by  F.,  £.  joining  to  transfer  or  bar  her 
dower,  to  a  purchaser  in  fee  simple; 
and  the  purchaser  then  entered  into 
possession.  T.  died  in  1848.  F.  died 
without  issue  in  1859,  and  £.  died  in 
1873: 

Held,  that  until  18V8  the  possession 
of  the  purchaser  was  a  possession  by 
virtue  of  the  subsisting  life  estates,  and 
not  of  the  estate  tail  in  remainder  of  F., 
and,  consequently,  was  not  a  posses- 
sion the  continuance  of  which  for  the 
period  of  twenty  years  would,  under 
the  23d  section  of  the  Statute  of  Lim- 
itations, bar  the  remainders  over. 
Mills  V.  Capel.  546,  551  note. 

4.  After  a  dissolution  of  partnership,  by 
which  the  continuing  partner  cove- 
nanted inter  alia  to  pay  the  debts  and 
to  pay  the  retiring  partner  a  sum  equal 
to  half  the  next  half-yearns  profits : 

Held,  that  part  payment. of  a  debt  by 
the  continuing  partner  during  the  sud 
half  year  could  not  be  set  up  against 
the  retiring  partner  as  an  answer  to 

the  Statutes  of  Limitation. 

• 

6.  Held,  also,  that  though  the  debt  was 
from  solicitors  to  a  ckent  in  respect  of 
moneys  received,  there  was  no  express 
trust  to  exclude  the  operation  of  the 
statutes.      Wai9on  v.  Woodman, 

572,  582  1 
See  Set-of,  625. 
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MAINTENANCE. 

1.  A  testator  directed  his  trustees  to  pay 
to  his  widow  the  sum  of  £100  per 
annum  for  the  maintenance  and  support 
of  each  of  his  children  until  he  or  she 
should  attain  twenty-one,  with  power 
to  increase  or  decrease  such  allowance ; 
and  he  empowered  his  trustees,  with 
the  consent  of  his  widow,  to  advance 
any  sums  not  exceeding  in  the  whole 
one-fourth  of  the  presumptive  share  of 
any  child  for  his  or  her  placing  out 
or  advancement  in  life,  or  otherwise  for 
his  or  her  benefit;  the  residue  to  be 
held  in  trust  for  all  the  children  of  the 
testator,  who  being  sons  should  attain 
twenty-one,  or  being  daughters  should 
attain  twenty-five  or  marry,  without 
any  provision  for  the  maintenance  of 
unmarried  daughters  during  the  in- 
terval 

On  a  petition  by  the  trustees,  under 
Lord  St.  Leonards  Act,  for  the  opinion 
of  the  court : 

Neldf  that  the  trustees  had  no  power 
either  under  23  A  24  Vict  c.  146,  s.  26, 
or  by  way  of  interest  on  their  .contin- 
gent shares,  to  allow  maintenance  to 
unmarried  daughters  during  the  inter- 
val; but  that  the  advancement  clause 
enabled  them  to  advance  the  necessary 
sums  of  money  for  the  purpose. 

2.  SembUf  If  the  testator's  estate  were 
being  Administered  by  the  court,  in- 
terest on  their  contingent  shares  would 
have  been  given  by  way  of  mainte- 
nance: 

8.  Bdd,  also,  that  the  trustees  would 
be  justified  in  increasing  the  allow- 
ance for  infant  daughters  of  the  testator 
so  as  to  meet  the  expenses  of  education, 
I  as  included  in  maintenance  and  sup- 
port    MaUd-  of  Breeifa  WiU.  706 

4.  Trustees  may,  under  23  &  24  Vict. 
c  146.  8.  26,  apply  for  or  towards  the 
maintenance  of  an  infant  tke  Income 
of  property  held  on  trust  for  theiinfant 
contingently  on  attaining  the  age  of 
twenty-one  years. 

6.  Where  a  fund  was  "bequeathed  upon 
trust  for  all  the  children  of  A.  who 
should  attain  twenty-one  in  equal 
shares,  and  if  there  should  be  bat  one 


such  child,  then  for  that  child,  and  A. 
died  leaving  one  infant  child  : 

Held,  that  the  income  of  the  fund 
might  be  applied  in  the  maintenance 
of  the  child.    Matter  of  CotUnCa  EstaU. 

711 


MALICE. 
1.  Meanmg  of  "  maliciously."      160  note, 

MALICIOUS  MISCHIEF. 
See  Criminal  Law,  169,  160  noie, 

MANSLAUGHTER. 
See  Criminal  Law,  161,  166  note. 

MARRIED  WOMEN. 

See  Husband  anb  Wifk. 
Skttlbment,  626. 

marshalung  assets. 

See  Debtor  and  Creditor,  720. 

MASTER  AND  SERVANT. 

1.  Where  two  parties  mutually  agree,  for 
a  fixed  period,  the  one  to  employ  the 
other  as  his  sole  agent  in  a  certain 
business,  at  a  certain  place,  the  other 
that  he  will  act  in  that  business  for  no 
other  principal  at  that  place,  there  is 
no  implied  condition  that  the  business 
itself  shall  continue  to  be  carried  on 
during  the  period  named. 

•  A.  and  B.  agreed  **  in  consideration 
of  the  services  and  payments  to  be 
mutually  rendered,"  that  for  seven 
years,  or  as'  long  as  A.  should  con- 
tinue to  carry  on  business  at  the  town 
of  L.,  A.  should  be  the  sole  agent  at  L. 
for  the  sale  of  B.'s  coals,  and  that  B. 
would  not  employ  any  other  agent  at 
L.  for  that  purpose.  There  were  stip- 
ulations in  the  agreement  that  B.  should 
have  the  entire  control  over  the  prices 
for  which,  and  the  credits  at  which  the 
coals  were  to  be  sold ;  and  that  if  A. 
could  not  sell   a  certain   amount  per 
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year,  or  B.  coald  not  aapply  a  oerUin 
amonnt  per  year,  either  party  might, 
on  notice,  put  an  end  to  the  agreement 
At  the  end  of  four  years,  B.  sold  the 
colliery  itaelil  In  an  action  by  A.  for 
damages  for  breach  of  the  agreement, 
thereby  occasioned : 

Heidf  thai  the  action  was  not  main- 
tainable; for  that  the  agreement  did 
not  bind  the  colliery  owner  to  keep  his 
colliery,  or  to  do  more  than  employ  the 
agent  in  the  sale  of  such  coals  as  he 
sent  to  L.    Jihodet  y.  Forwood,        124 

8&e  KiGuoKNOB,  171. 


MEMORANDA. 

1.  When  and  how  witness  tnay  use  to 
refresh  memory,  and  when  not  Begina 
y.  LangUm,  866,  870  note. 


MESNE  PROFITS. 
See  EnonoNT,  282. 

MISTAKE. 

1.  A  family  settlement  will  not  be  sup- 
ported if  founded  on  a  mistake  of  either 
party  to  which  the  other  party  is  ac- 
cessory, althoui^h  such  mistake  may 
haye  been  innocently  made. 

2.  A  son,  tenant  in  tail  in  remainder, 
shortly  after  attaining  twenty-one 
joined  with  his  father,  the '  tenant  for 
life,  in  re-settlinj^  the  family  estates. 
The  son  was  innaenced  to  make  the 
re-settloment  by  the  representation  of 
his  father  that  a  portions'  charge  of 
£6,000  was  not  (as  in  fact  It  was)  a  sub- 
sisting charge  on  the  estates,  but  was 
a  charge  to  take  effect  only  in  case  the 
father  should  so  direct,  and  a  release 
of  the  supposed  power  to  charge  con- 
tained in  the  re-settlement  was  the 
principal  consideration  for  its  execu- 
tion: 

Held,  that,  although  this  misrepre- 
sentation was  innocently  made,  the 
re-settlement  must  be  set  aside  as 
founded  on   mistake.     Fane  y.   Fane, 

562 

Sw  Reformation  of  Contracts,  686. 


MOTION. 
8m  SKByiCE,  685,  692  woU. 


MOTIVE. 
8et  CRDmrAL  Law,  199,  202  note,  32a 


MUNICIPAL  CORPORATION. 

See  AssissMsirr  and  Tazatiov,  182. 
Warbantt,  %%, 


N. 


NAME. 

1.  Deyise  upon  condition  shall  take  tes- 
ter's.    lyFynamrtv.  Oregory.  842 


NEGLIGENCE. 

.  Defendant  was  surveyor  of  highways* 
appointed  by  the  vestry  or  a  parish 
at  a  salary.  By  a  resolution  of  the  com- 
mittee of  DMina^ement  for  the  highways, 
appointed  by  the  vestry,  it  was  ordered 
that  about  160  yards  of  a  road  should 
be  raised,  and  the  defendant,  as  sur- 
veyor, was  directed  to  carry  out  the 
resolution.  Defendant  contracted  with 
G.  to  do  the  labor  at  8|rf.  per  yard, 
the  vestry  finding  stones  and  materiala. 
G.  worked  himself,  and  employed  and 
paid  his  own  men,  and  the  defendant, 
as  surveyor,  employed  men  to  cart  ma- 
terials to  the  ground.  Defendant  set 
the  work  out^  and  determined  the  lev- 
els, 4>ut  had  nothing  to  do  with  tho 
pavine  himself,  ezoept  superintending 
on  behalf  of  the  committee.  The  work 
was  carried  out  by  raising  one^half  of 
the  width  of  the  road  about  a  foot^ 
leaving  the  other  half  at  its  oi'd  level ; 
and  a  considerable  lengUi  of  road  was 
so  left  without  light  or  fencing  at  night; 
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and,  in  consequence  of  this,  the  dog^ 
cart  of  the  plain tiif,  which  .he  was  driv- 
ing along  the  road,  was  upset  and  he 
was  injured.  Defendant  had  been  pre- 
viously warned  of  the  dangerous  con- 
dition of  the  road.  The  jury  /ound 
that  leaving  the  road  in  its  then  state, 
without  light  or  warning,  was  negli- 
gence ;  bnt  that  defendant  did  not  per- 
sonally interfere  in  doing  the  work, 
or  directing  the  road  to  be  left  as  it 
was: 

Ileldt  the  court  having  power  to 
draw  inferences  of  fact,  that  the  defen- 
dant was  liable. 

2.  Semble,  that  s.  66  of  6  <fe  6  Vict  c.  60 
(which  imposes  a  penalty  on  a  surveyor 
who  causes  any  heap  of  stones  or  other 
matter  to  be  laid  on  the  highway,  and 
allows  it  to  remain  there  at  night  with- 
out proper  precautions),  did  not  apply 
to  such  a  case.     Peru&^ry  v.  Oreenr 

171 


8.  The  defendant,  an  aslster  of  cattle, 
pUiced  the  plaintiff's  horse  in  a  field 
with  a  number  of  heifers,  knowing  that 
a  bull,'  kept  on  adjoining  land,  had 
several  times  been  found  in  the  field, 
and  that  there  was  no  sufficient  fence 
to  keep  it  out.  He  did  not,  however, 
know  that  the  bull  was  of  a  miscl^ev- 
ous  disposition.  The  horse  was  gored 
by  the  hull  and  killed,  and  in  an  action 
against  the  defendant  for  breach  of 
contract  to  take  reasonable  care,  the 
jury  found  for  the  plaintiff : 

Hdd,  that  the  fact  that  the  defen- 
dant had  no  knowledge  of  the  mis- 
chievous disposition  of  the  particular 
buU  was  no  ground  for  disturbing  the 
verdict,  as  such  knowledge  was  not  es- 
sential to  his  Uability  under  his  con- 
tract as  an  agister  to  take  reasonable 
'care  of  the  pLilntiff*s  horse.  Smith  v. 
Cooke.  194,  199  note, 

4.  Railway  company  not  restoring  high- 
way, stream,  etc,  not  repairing  Dric^, 
etc.,  ia  town  liable  ?  262  note. 

See  AiriMALB,  208,  217  note. 
Oauibb,  208,  217  note. 
Criminal  Law,  161,  166,  note. 
Railway  CoicPAirr,  176. 


NEGOTIABLE  INSTRUMENT. 

See  Buls  of  Exohaicgb. 
BoxA  FiDV,  166. 

15  Bng.  Rep.  Ill 


NEXT  OF  KIN. 
See  SxT-OFF,  526. 

NON-RESIDENT. 
See  Crdiinal  Law,  831. 

NUISANCR 

1.  The  words  "purposes  aforesaid,"  in 
sect  32  of  the  Railways  Glauses  Con- 
solidation Act,  1845,  refer  only  to  the 
purposes  mentioned  in  that  section. 
The  remedy  against  the  company  in 
such  cases  may  be  by  suit  for  injunc- 
tion as  well  as  by  action  for  damages. 
An  act  is  not  **  necessary "  within  the 
16th  section  of  the  said   act,  merely 

>  because  It  enables  the  company  to  ex- 
ecute their  works  more  economically. 

2.  Where  a  railway  company  for  the 
construction  of  their  works  erected  a 
mortar-mill  on  part  of  their  land  close 
to  the  place  of  business  of  the  plaintiff, 
who  complained  of  the  injury  and  an- 
novance  occasioned  by  the  noise  and 
vibration: 

Held,  that  the  mortar-miU  was  not 
necessary  for  the  construction  of  the 
line,  and  an  injunction  granted  accord- 
ingly.    Fentnck  v.  Saet  London,  ete. 

480. 

SeeEuanBtn  Doxai]I,620. 


OFFICER. 

1.  Effect  of  presiding  officer  refusing  to 
act  or  absentiqg  hmiseU,  MaeDcSgaU 
V.  Gardiner.  888,  400  note,  624 

See  CRunrAL  Law,  887. 

SrooKBOLDUts,  888,  400  note,  624. 


OWNER. 

See  AflflKSSMKNT  AND  TAXATION,    287, 

242  note. 
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P. 


PARENT  AND  CHILD. 

86$  Cbdonal  Law,  161,  166  noU. 
Maintkitanos,  705,  711. 


PAROL  AGREEMENT. 
8e$  Bankruptot,  746. 

PAROL  EVIDENCE. 
8m  Bankruftot,  746. 

PARTNERS. 

8t$  LnuTATioifB,  Statutk  op,  572, 
582  Mo^ 

PARTNERSHIP. 

1.  A.,  in  June,  1869,  borrowed  £250  from 
B.,  and,  at  the  time,  signed  a  paper  in 
the  following  words :  "  In  cc^&sidera- 
tion  of  the  sum  of  £250  this  day  paid 
to  me,  I  hereby  undertake  to  execute 
a  deed  of  copartnership  to  you  for  one- 
eighth  share  in  the  profits  of  the  Ox- 
ford Music  Hall  and  Tavern,  to  be 
drawn  up  under  the  Limited  Partner- 
ship Act  of  the  28  <fe  29  Vict.  c.  86, 
called  an  'Act  to  amend  the  Law  of 
Partnership:'" 

Hdd,  that  this  paper  (which  con- 
tained no  provision  as  to  the  date  or 
duration  of  the  partnership)  constituted 
a  partnership  at  will ;  and  that  it  was 
not  put  an  end  to  by  a  letter,  dated  in 
August,  1872,  in  which  A.  promised  to 
repay  B.  on  the  let  of  Seotember,  1872, 
the  principal  sum  together  with  inter- 
est thereon  (treating  it  only  as  a  loan) 
such  as  should,  as  on  a  calculation  of 
one-eighth  of  the  profits,  be  found  to 
be  due  to  B.  on  that  day.  This  let- 
ter was  followed  by  a  tender,  which 
was  not  accepted. 


2.  On  a  bill  filed  by  B.  for  specific  p^- 
formance  of  the  agreement  to  execute 
a  partnership  d^  for  one-eigfaUi 
share  of  the  profits,  A  put  in  an  an- 
swer in  which  he  denied  tiiat  there 
had  been  a  partnership  at  all,  bat  sab- 
mitted  thatu  any  partnership  had  ever 
existed  it  was  only  a  partnership  at 
will,  of  one-ei&:lith  share  of  the  profits 
(payment  of  which  he  offered  to  make), 
and  he  submitted  that  this  partnership 
had  been  determined  by  the  letter  of 

.    August,  1872  : 

Heldy  that  it  had  not  been  determined 
by  that  letter,  but  that  the  answer  had 
the  effect  of  putting  an  end  to  it ;  and 
that  accounts  must  be  directed  to  be 
taken  as  up  to  the  day  of  filing  the  an- 
swer, and  that  these  accounts  must 
include  the  principal,  the  eighth  aiiare 
of  the  profits,  and  also  She  eighth 
share  of  the  assets  up  to  that  day. 

8.  Per  The  Lord  Cbaxcellok  (Lor^ 
Cairns) :  A  copartnership  in  profits  is 
a  copartnership  in  the  assets  by  which 
the  profits  are  made. 

4.  Per  Lord  Chelmsford:  In  order  to 
bring  a  case  within  the  28  &  29  Vict. 
c.  86,  there  must  be  a  contract  in  writ- 
ing, and  the  document  most  show  on 
the  face  of  it  that  the  transaction  is 
one  of  loan :  and  parol  testimony  to 
vary  it  is  inadmissible. 

5.  In  a  case  like  the  present  the  Conrt  of 
Chancery  has  power,  in  its  discretion, 
to  grant  either  a  sale  of  the  undertak- 
ing as  a  going  concern,  or  a  proposal 
for  a  purchasiB  (by  the  holder  of  the 
seven-eighth  share)  of  the  one-eighth 
share  mentioned  in  the  agreement. 
The  House,  under  the  circumstances 

*  here,  adopted  the  latter  conrsQ. 

• 

6.  The  decrees  of  the  court  below  varied 
accordingly,  and  the  cause  was  remit- 
ted to  be  dealt  with  according  to  the 
order  of  the  House.    Syen  v.  §ifen,  62 

7.  By  the  decree  in  a  suit  a  partnership 
between  the  plaintiff  and  defendant 
was  dissolved,  and  the  business  and 
partnership  property  were  ordered  to 
be  sold  as  a  going  concern,  either  party 
being  at  liberty  to  bid.  Under  a  sub- 
sequent order  the  plaintiff  became  the 
purchaser,  he  having  in  the  meantime 
been  carrying  on  the  biisiness  fur  the 

.   benefit  of  tbe  purchaser.     Under  the 
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order  approving  of  the  purchase  by 
him  he  was  allowed  to  go  into  posses- 
eion  at  once  as  purclmser.  £te  con- 
tinued in  possession  for  some  time,  and 
ultimately  became  bankrupt : 

Held,  that  under  the  circumstances 
the  business  and  partnership  property 
were  in  the  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true 
owner.     Grciham  v.  McGuUoeh,       401 

8.  By  an  agreement  between  A.,  B.,  C. 
and  D.,  four  partners  in  a  mercantile 
business,  after  reciting,  amongst  other 
things,  that  all  the  partners  had  con- 
siderable sums  of  money  employed  in 
the  business  as  floating  capital,  which 
it  mi^t  be  impracticable  or  highly 
detrimental  for  the  others  of  them  to 
repay  or  advance  from  the  said  busi- 
ness immediately  after  the  retirement 
or  decease  of  either  of  them,  it  was 
agreed  between  and  by  A.,  B.,  C.  and 
D.,  that  in  case  of  either  of  them  re- 
tiring from  the  copartnership  business, 
or  departing  this  life  during  the  con- 

'  tinuance  thereof,  then  and  in  such  case 
the  continuing  or  surviving  partnei's  or 
partner  should  not  be  compelled  by 
such  retiring  partner,  or  by  the  execu- 
tors or  administrators  of  such  deceased 
partner,  to  repay  to  him  or  them  his 
or  their  share  in  the  said  copartnership 
'  business  immediately,  but  the  clear 
balance,  as  ascertained  from  the  last 
stock-taikiug,  due  to  such  retiring  or 
deceased  partner,  together  with  any  ad- 
ditional capital  (if  any),  should  be  re- 
pfud  out  of  the  business  by  tbe  con-' 
tinning  or  surviving  partners  by 
instalments,  as  therein  mentioned,  until 
the  whole  amount  should  be  fully  paid 
or  discharged,  unless  the  surviving  or 
continuing  partners  should  wish  to 
pay  such  share  or  balance  at  an  earlier 
period,  which  they  were  to  be  at  lib- 
erty to  do : 

hM,  that  the  agreement  was  merely 
an  arrangement  as  to  the  mode  of  dis- 
charging a  pre-existing  joint  and  seve- 
ral liability,  and  was  not  intended  to 
alter  the  nature  of  the  liability  : 

9.  Held,  further,  that  if  the  agreement 
did  create  a  new  liability,  such  new 
liability  arising  out  of  a  contract  by  a 
mercantile  partnership  was  in  equity 
several,  and  not  joint  merely.  Sere9- 
ford  V.  Browning,  494,  608  noU. 
See^^.C,  687 

• 

10.  By  an  agreement  between  A.,  B.,  C. 


and  D.,  four  partners  in  a  mercantile 
business,  after  reciting,  amongst  other 
things,  that  all  the  partners  had  con- 
siderable sums  of  money  employed  in 
the  business  as  floating  capital,  which  * 
it  might  be  impracticable  or  highly 
detrimental  for  the  otlicrs  of  them  to 
repay  or  advance  from  the  said  busi- 
ness immediately  after  the  retirement 
or  decease  of  either  of  them,  it  was 
agreed  between  and  by  A.,  B.,  0.  and 
D.,  that  in  case  of  either  of  them  re- 
tiring from  the  copartnership  business, 
or  departing  this  life  during  the  con- 
tinuance thereof,  then  and  in  such 
case  the  continuing  or  surviving 
partners  or  partner  should  not  be  com- 
pelled by  such  retiring  partner,  or  by 
the  executors  or  administrators  of  sucn 
deceased  partner,  to  repay  to  him  or 
them  his  or  their  share  in  the  sidd  co- 
partnership business  immediately,  but 
the  clear  balance,  as  ascertained  from 
the  last  stock-taking;  due  to  such  retir- 
ing or  deceased  partner,  together  with 
any  additional  capital  (if  any),  should 
be  repaid  out  of  the  business  by  the 
continuing  or  surviving  partners  Dy  in- 
stalmente,  as  therein  mentioned,  until 
the  whole  amount  should  be  fully  paid 
or  discharged,  unless  the  survlvihg . 
or  continuing  partners  should  wish 
to  pay  such  share  or  balance  at  an 
earlier  period,  which  they  were  to  be 
at  liberty  to  do  : 

Held  (aiBnnini?  the  decision  of  the 
Master  of  the  Rolls),  that  the  agree- 
ment was  merely  an  arrangement  as 
to  the  mode  of  discharging  a  pre-ex- 
isting joint  and  several  liability,  and 
was  not  intended  to  alter  the  nature  of 
the  liability,  which  remained  joint  and 
several    Seretford  v.  Brovming,     637. 

See  Bankruptot,  70,  762. 

CORPOEATIONS,  762. 

EXSCUTORS  AND  Al>]IINI8TaATOB8»  494, 

608  noU, 
Ldotations,  Statute  of,  672,  682,  n. 


PAYMENT. 
See  JuEiSDicnoN,  297. 

LiMITATIONB,  StATFR  OF,  lSt1% 

6S^nQis, 


PER  CAPITA. 
See  Will,  406,  798, 
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unoBx. 


PER  STIRPES. 
Bee  Will,  406,  798. 

PEBSOKAL  ESTATE. 
See  BmjlL  Estate,  808. 

POWER. 

1.  The  donee  of  a  testamentary  power  of 
appointment  over  a  fund  of  £7,000  ex- 
ercised the  power  by  appointing  soma 
of  £1,996,  £4,000,  £4,000,  and  £5, 
amouDting  in  aU  to  £10,000.  The  ap- 
pointee of  one  of  the  sums  of  £4,000 
died  in  the  testator's  lifetime  : 

Held,  that  the  other  appointees,  and 
not  the  persons  who  would  take  in  de- 
fault of  appointment,  were  entitled  to 
the  benefit  of  the  lapse. 

%  Life  and  reversionary  interests  must 
be  brought  into  hotchpot  under  the 
tisual  hotchpot  clause.    JSaUe  v.  Drake. 
^  •  708 

See  ApponmaNT. 
Life  £stat& 
Sbttlxmknt,  694. 


PRACTICE. 

1.  On  the  argument  of  a  case  in  the 
Court  of  Appeal  two  counsel  will  be 
heard  on  either  side.  Sneeehy  v.  Lan- 
eathire,  etc,  176 


PRESUMPTION  OF  DEATH. 

I.  By  a  decree  for  administration  in  a 
County  Court  a  sale  of  real  estate  de- 
vised to  A.  and  six  other  persons  par- 
ties to  the  suit  was  ordered,  and  an 
inquiry  was  directed  before  the  Regis- 
trar of  the  court  as  to  A.,  who  had  not 
been  heard  of  for  many  years.  On  an 
affidavit  being  produced  to  the  Regis- 
trar showing  tnat  A.  had  not  been 
heard  of  for  seventeen  years,  the  sale 
was  effected  without  any  certificate  as 


to  ihe  result  of  the  inquiry  being  made. 
The  sale  produced  more  than  £dOO, 
and  the  cause  was  transferred  to  the 
Court  of  Chancery. 

On  motion  by  the  ^nrchaser  to  be 
discharged  and  to  have  his  costs  pud, 
on  the  eroond  that  the  sale  was  invafid 
as  havmg  been  made  bef(»e  a  certifi- 
cate in  answer  to  the  inquiries  had 
been  made  : 

Held,  that  A  must  be  presumed  to 
be  dead  without  issue ;  and  that,  as  all 
parties  interested  were  in  fact  before 
the  court  at  the  hearing,  and  were  will- 
ing to  oonvey,  and  a  good  title  could 
be  made  independently  of  the  Parti- 
tion Act,  1868,  the  purchyer  was 
bound  to  accept  such  a  title,  and  could 
not  rely  upon  the  technical  informality 
in  the  decree.     BawUngan  ▼.  JiiUer. 

644 

2.  When  arises  from  absence  and  drcmn- 
stances,  and  when  not  648  note. 


PRINCIPAL  AND  AGENT. 

See  Insueanob,  Mabikb,  179. 

Ldiitations,  Statute  or,  672, 

.fi82noto. 
Mastee  aki>  Sbevaet,  124. 
nxouoence,  171. 


PRINCIPAL  AND  INCOME. 
See  HuBBAKD  aed  Wife,  607. 

"PUBLIC  PLACE.* 
See  C&DONAL  Law,  161. 


RAILWAY  COMPANY. 

1.  A  herd  of  plaintiff's  beasts  were  being 
driven  at  1 1  p.m.  aloi^  an  occupation 
road  to  some  fields.  The  road  cn^aed 
a  siding  of  the  defendants'  railway  on 
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a  level,  And  while  the  cattle  were  cross- 
ing the  siding  the  defendants'  servants 
negligently  sent  some  trucks  down  an 
incline  into  the  siding,  which  separated 
the  cattle  from  the  drover^  and  fright- 
ened them,  and  they  rnslied  away. 
Six  of  them  were  ultimately  found  at 
between  3  and  4  a.m.  l3nng  dead  or  dy- 
ing on  another  part  of  the  railway; 
and  it  appeared  that  they  had  gone 
along  the  occupation  road  up  to  a  gar- 
den and  orchard  about  a  quarter  of  a 
mile  from  the  level  crossing,  had  got 
into  the  garden  through  defect  in  the 
fencee,  and  so  on  to  the  line : 

Ildd  (affirming  the  judgment  of  the 
Queen's  Bench),  that,  ad  defendants  had 
been  guilty  of  negligence  which  caused 
the  drovers  to  lose  control  over  the 
cattle  and  caused  the  cattle  to  become 
infuriated,  it  was  no  answer  that  if  the 
fence  of  the  garden  had  not  been  de- 
fective the  accident  would  not  have 
happened;  and  that  consequently  the 
damages  were  not  too  remote,  anew- 
by  V.  Lancashire,  etc,  176 

2.  The  defendants'  predecessors  in  title 
obtained  an  act  for  the  formation  of  a 
road  which  was  to  pass  under  a  rail- 
way by  means  of  a  bridga  By  the 
act  it  was  provided  that  the'  under- 
takers should  not  enter  upon  or  inter- 
fere with  the  railway,  or  execute  any 
work  whatsoever  under  or  affecting 
the  same,  until  they  should  have  deliv- 
ered to  the  compauy  plans,  drawings 
and  specifications  of  the  works  iur 
tended  to  be  executed  under  or  affect- 
ing the  railway  and  works  thereof, 
such  plans,  Ac,  to  describe  the  manner 
of  executing  the  intended  works,  and 
the  materials  to  be  used  for  the  pur- 
pose, nor  until  those  plans,  Ac,  should 
have  been  examined  and  approved  by 
the  engineer  of  the  company ;  and  that 
"the  same  works  should  be  executed 
and  thereafter  maintained  by  the  un- 
dertakers at  their  sole  expense  in  all 
things,  according  to  such  approved 
plans,  <fec.,  under  the  superintendence 
and  to  the  reasonable  satisftiction  of 
the  engineer  of  the  company."  And  it 
was  further  provided  that  the  under- 
takers should  from  time  to  timq  be  re- 
sponsible for  and  make  »)od  to  the 
•company  all  costs,  losses,  damages  and 
cjxpenses  which  might  be  occasioned  to 
the  company  by  reason  of  the  execu- 
tion or  failure  of  any  of  the  intended 
works,  or  of  any  act  or  omission  of  the 
undertakers,  <fec. 


The  bridge  was  accordingly  con- 
structed of  brick  piers  and  iron  pillars, 
of  iron  girders  resting  upon  the  piers 
and  pillars,  and  of  timber  and  wood- 
work. In  Ihe  construction  of  the  bridge, 
the  brick  and  iron  work  was  done  oy 
the  defendants'  predecessors  in  title, 
under  the  superintendence  of  the  plain- 
tiffs' engineer.  The  timber  and  wood- 
work,— the  superstructure, — was  done 
by  the  plaintiffs'  engineer  at  the  ex- 
pense of  the  undertakers,  and  with  ma- 
terials provided  by  them. 

The  structure  was  completed  in  1864. 
In  1872  certain  repairs  became  neces- 
sary to  .the  superstructure  of  the 
bridge,  which  repairs  were  executed 
by  the  company,  who  claimed  to  be  re- 
imbursed their  outlay  in  so  doing  by 
the  defendants,  although  the  defen- 
dants had  had  no  notice  noi*  any 
knowledge  or  means  of  ascertaining 
that  the  repairs  were  necessary  : 

ffeldy  that  the  plaintiffis  were  not  on- 
titled  to  recovei!  the  expenaes  so  in- 
curred.   London,  etc.,  v.  Phwer, 

243,  262  note. 

3.  When  may  use  highway,  etc.,  how  far 
must  restore,  when  must  keep  bridgo 
in  repair,  not  restoring  stream,  eta 

262  wfU, 

See  AasBBBMENT  AMD  Taxation,  287, 
242,  note. 


RATIFICATION. 

Sm  LboTATioNS,  Statute  ov,  6*1% 
582iMfe. 


REAL  ESTATK 

1.  A  testator,  after  giving  certain  lega- 
cies, devis^  a  freehold  house  to  A.,^. 
and  C,  in  trust  for  sale,  the  proceeds 
to  be  considered  part  of  his  persoivil 
estate,  and  gave  his  residuary  real  and 
personal  estate  to  A.,  B.  and  G.  A., 
b.  and  C.  paid  all  the  legacies  except 
two  out  of^  other  parts  of  the  testator's 
estate,  and  kept  the  house  unsold, 
granting  a  lease  of  it  to  a  tenant.  The 
house  remained  unsold  for  fifty  years, 
and  the  two  l^teea  permitted  their 
legacies  to  remain  during  all  that  time 
unpaid,  without  requiring  a  sale  or  any 
formal  security  on  the  house : 
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Hdd,  in  a  suit  by  the  personal  repre- 
sentative of  C.  against  the  real  and 
personal  .representatives  of  the  testa- 
tor for  the  administratian  of  his  es- 
toto,  that  A.,  fi.  and  C.  had  by  their 
conduct  elected  to  take  thd  house  as 
reconverted  into  real  estate ;  that  the 
assent  of  the  unpaid  legatees  might  be 
inferred ;  and  bill  dismissed  accord- 
ingly.   Mudm  V.  J^igg,  808 


866 


AND  Taxation,  237, 
242,fM>6^ 


RECEIVER 


1.  In  a  suit  by  the  purchaser  of  a  coal 
mile  to  rescind  the  contract  on  the 
gi^und  of  fraudulent  misrepresenta- 
tions, it  being  essential  that  the  mine 
should  be  kept  in  a  going  state,  the 
court,  upon  the  application  of  the  pur- 
chaser, who  was  in  possession  of  the 
colliery,  appointed  a  receiver  and  man- 
ager until  the  hearing.  (}ibb$  v.  David. 

879 

2.  Where,  on  a  motion  for  a  receiver,  an 
order  is  made  that  a  named  person  on 
giving  security  be  appointed  receiver, 
the  appointment  takes  effect  from  the 
date  of  the  order ;  and  therefore  where, 
after  such  an  order  and  before  the  re- 
ceiver so  appointed  perfected  his  ^ 
curities,  certain  execution  creditors 
who  had  not  received  notice  of  the 
appointment  put  the  sheriff  in  posses- 
sion of  the  goods  over  whicfi  the  re- 
ceiver was  appointed : 

Heldf  that  immediately  on  notice  be- 
ing eiven  of  the  appointment  the  sheriff 
ought  to  have  been  withdrawn.  Ed- 
wardt  V.  Edwards.  846 


RECEIVING  STOLEN  GOODS. 
See  CanoifAL  Law,  808. 

REFORMATION  OF  CONTRACTS. 

1.  By  a  marriage  settlement  executed  in 
pursuance  of  articles  made  under  the 
order  of  the  court  on  the  marriage  of  a 
lady,  an  Infant  and  a  ward   of  court. 


personalty  of  the  wife  was  limited  on 
death  of  the  husband  and  in  defitalt  of 
children,  both  which  events  happened, 
to  the  wife,  as  she  should  by  will  «^ 

Sint,  and  in  default  to  her  next  ol 
a. 

Upon  her  uncontradicted  evidence 
that  this  was  not  in  accordance  with 
her  intention : 

Hdd,  that  she  was  entitled  to  have 
the  settlement  rectified  by  limiting  the 
property,  in  the  events  which  had  hap- 
pened to  herself,  her  executors  and  ad- 
ministrators, absolutely ;  and  declara- 
tion  to  that  effect  ordered  to  be  in- 
dorsed on  the  settlement  SmUk  v. 
lliffe.  636 

See  Husband  and  Wife,  607. 
Mistake,  552. 


REMAINDER. 
See  Life  Estate,  708,  779. 

REMAINDERMEN. 
See  Limitations,  Statute  or,  546,  551  a 

RENT* 

1.  When  the  trustee  of  a  liquidating  debtor 
continues  in  possession  of  premises  of 
which  the  debtor  was  tenant,  not  bar- 
ing disclaimed  the  lease,  the  landlord 
has  a  right,  as  against  the  trustee,  to 
distrain,  without  obtaining  any  leave 
from  the  court,  for  rent  accruing  doe 
after  the  commencement  of  the  liquida- 
tion, even  though  it  be  rent  which,  un- 
der the  terms  of  the  lease,  is  payable  in 
advance.   Ez  parte  Hale,    748,745no<e. 

RESCISSION. 
See  Receiver,  379. 


RESIDENCE. 
See  DomciL,  724,  739  note. 


INDEX. 


887 


RESISTING  OFFICER. 
See  Criminal  Law,  887. 

REVERSION. 
See  LiFK  Estate,  708, 119. 

.  REVERSIONER. 

See  Limitations,  Statute  of,  646,  661  m. 

REVOCATION. 
See  LntiTATioj^s,  Statute  of,  422. 


8. 


SALE. 

1.  Where  an  unpaid  vendor  ahipping 
goods  under  a  contract  of  sale  takes  a 
bill  of  ladine  making  the  goods  de- 
liverable to  his  order,  and  retains  su<;h 
bill  of  lading  in  his  own  or  his  agent's 
hands  for  his  own  protection,  he  does 
not  reserve  the  vendor's  lien  only,  i^> 
case  of  the  purchaser's  making  default 
in  payment  of  the  price,  but  reserves  a 
rignt  of  disposing  of  the  goods  so  long 
at  least  as  the  purchaser  continues  In 
default     Ogg  v.  Shuier.  231 

See  Stofpaok  in  Transitu,  667. 


SALVAGE. 
See  Admiralty,  19. 

SCIENTER. 
See  Nbougknce,  194,  199,  note. 


SERVICE. 

1.  On  non-resident  or  one  who  cannot  be 
found  after  jurisdiction  obtained. 

692  noU. 
/S^' Jurisdiction,  686,  692  note. 


SET-OFF. 

1.  There  is  no  rule  that  a  debt  due  to 
joint  creditors,  which  has  been  con- 
tracted by  fraud,  can  be  set  oflF  against 
a  separate  debt  due  from  one 'of  the 
joint  creditors. 

2.  P.,  the  solicitor  of  K.  and  R.  (who  were 
trustees  of  a  marriaee  settlement),  re- 
ceived on  their  behalf  the  sum  of 
£4,000,  and  represented  that  he  had  in- 
vested the  whole  of  it  on  mortgage.  He 
did  invest  on  mortgage  two  sums  of 
£2,200  and  £850,  part  thereof ;'  but  he 
never  invested  the  balance  of  £960. 
The  debt  of  £2,200  was  (with  the  knowl- 
edge of  K.  and  R.)  paid  off  and  received 
by  P.,  and  retained  by  him  for  reinvest- 
ment; but  no  reinvestment  was  ever 
made.    P.  died  insolvent :     * 

ffeldf  that  neither  of  the  soms  of 
£2,200  and  £960  di\e  from  his  estate 
could  be  set  off  against  a  separate  debt 
due  to  the  estate  from  K  MiddleUm 
V.  Pollock,  *67 

8.  An  administrator  is  entitled  to  set  off 
against  the  share  of  one  of  the  next  of 
Mn  in  the  intestate's  estate,  the  whole 
of  a  debt  of  which  part  had  become 
barred  by  the  SUtute  of  Limitations. 
While  V.  CordweU.  626 

See  Bankruptot,  286. 


SETTLEMENT 

1.  "Where  a  husband,  a  journeyman  car- 
penter, was  in  the  receipt  of  wages  not 
ezceedine  12<.  a  week,  and  had  to  sup- 
port a  wife  and  six  children,  the  court 
settled  the  whole  of  an  incoming  fiind, 
the  property  of  the  wife,  but  liable  to 
the  extent  of  the  husband's  interest  to 
the  claim  of  a  creditor,  upon  the  wife 
and  children.     White  v.  CordwdL    626 

2.  Under  a  settlement  real  estate  was 
limited  to  such  uses  as  A.  and  B.  should 
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by  deed  jointly  appoint,  and  subject 
thereto  to  the  use  of  A.  for  life,  with 
remainder  to  the  use  of  B.  for  tife» 
with  remainder  to  the  firet  and  other 
6on«  of  B.  in  tail,  with  divers  remain- 
ders over ;  and  there  was  a  power  of 
sale  vested  in  four  trustees  and  exer- 
cisable at  the  request  of  A.  and  B., 
and  the  Bun4vor  of  them.  By  a  deed^ 
(which  contained  a  recital  that  A.  and 
.B*  were  desirous  of  selling  part  of  the 
settled  property,  and  wiu  a  view  to 
faoilitate  the  sale  and  .conveyance 
thereof  to  the  respective  purchasers, 
had  agreed  to  execute  the  deed),  A. 
and  R,  in  exercise  of  the  joint  power 
of  appointment,  appointed  part  of  the 
settled  property  to  trustees  upon  trust 
for  sale ;  and  it  was  declared  that  the 
trustees  should  stand  possessed  of  the 
proceeds  upon  the  trusts  intended  to  be 
declared  by  a  deed  of  even  date.  No 
deed  declaring  the  trusts  was  ever  ex- 
ecuted, and  there  was  evidence  to  show 
that  the  deed  of  appointment  was  ex- 
ecuted with  the  view  of  avoiding  the 
trouble  and  expense  of  an  application 
to  the  trustees  to  exercise  the  power  of 
sale  : 

Hddt  that  the  disposition  of  the  pro- 
ceeds of  sale  was  a  question  of  inten- 
tion ;  and  that,  both  on  the  terms  of 
the  deed  of  appointment  (independent- 
ly of  the  evidence)  and  also  bavins^  re- 
gard to  the  evidence,  the  proceeds  of 
we  sale  remained  subject  to  the  trusts  of 
settlement.     Biddvlpti  v.  Willianu.   694 

'.  By  a  post-nuptial  settlement  redting 
an  intention  to  make  further  provision 
for  the  children  of  the  marriage,  cer- 
tain sums  of  stock  were  vested  in  trus- 
tees in  trust  for  the  wife  for  life,  and 
after  her  decease  upon  trust  for  all  and 
every  the  child  and  children  of  the 
marriage  who  being  a  son  or  sons 
should  attain  the  a^e  of  twenty-one 
years,  equally  to  be  divided  between  or 
among  them  and  their  reepective  exec- 
utors and  administrators ;  and  if  there 
should  be  but  one  such  child,  the  whole 
to  be  in  trust  for  such  one  or  only  child. 
Am  or  fur  executors  and  administrators. 
There  followed  a  clause  directing  that 
the  trustees  should,  during  the  minority 
of  each  of  the  sud  children,  pay  to  the 
father,  to  be  by  him  applied  or  not  as 
he  should  think  fit,  and  after  his  de- 
cease should  apply,  the  income  of  the 
presumptive  share  of  every  Such  child 
for  or  towards  fd»  or  her  maintenance 
and  education'  until  his  or  her  share 


should  become  vested,  at  he   or  tkt 
should  previously  die : 

Mdd  (reversing  the  decldon  of  the 
Master  of  the  RqIIs),  that  daughters 
who  attained  twenty-one  were  entitled 
to  share  in  the  fund. 

4.  SembUy  daughters  would  not  acquire  a 
vested  interest  till  they  attained  twenty- 
one.     Matitr  of  DanidtM  TrutU.      794 

See  Power,  708. 

Trusts  and  Trustkxs.  563. 


SEVERAL  LIABILITY. 

See  LncTATioNs,  STATim  of,  572, 
582,  note. 
Partnerships,  494. 


SEWERS, 
Sm  EmNXNT  DoKAnr,  620. 

SHERIFF. 
See  AucnoNKKR,  408,  421  fwfe. 


SOVEREIGN. 

See  Discovert,  44. 

Foreign  Sovereign,  690,  693  note. 


SPECIFIC  PERFORMANCE. 

1.  Contract  for  the  sale  of  an  estate,  ven- 
dor reserving  "  the  necessary  land  for 
making  a  railway "  through  the  estate 
to  P.  In  a  suit  by  the  purchaser  for 
specific  performance: 

Hdd,  that  the  reservation  was  void 
for  uncertainty,  and  that  the  contract 
could  not  be  enforced  : 

2.  Held,  also,  that,  though  the  defence 
was  raised  by  answer  and  not  by  de- 
murrer, the  bill  must  be  dismissed  with 
costs.     Pearee  v.  WaOt,  457 

3.  At  the  expiration  in  Jnly,  1857.  of  a 
lease  under  which   by  assignm^t  he 
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was  in  poesefision  of  property,  K  signed 
an  agreement  to  accept  from  A.  a 
new  lease  for  thirty-one  years,  at  the 
same  rent  as  was  reserved  hy  the  old 
lease,  and  payment  of  £600  'on  the  day 
fixed  for  completion  (Ist  Ang^t, 
1867),  with  interest  if  the  lease  should 
not  be  completed  on  the  day  fixed.  A 
draft  lease  was  sent  to  B.  for  his  ap- 
proval bnt  was  not  returned,  and  no' 
steps  were  taken  by  A.  to  press  for 
completion.  B,  remained  in  possession 
and  paid  rent,  but  no  payment  of  the 
£600  or  interest  was  ever  made  or  de- 
manded. In  1871  A.  died.  On  bill 
by  her  l^gal  personal  representative : 

Hddt  that  as  B.'s  possession  and 
paymenUof  rent  must  be  referred  to 
the  new  agreement,  and  not  to  a  hold- 
ing over  after  the  expiration  of  the 
former  lease,  the  lapse  of  time  did  not 
operate  as  a  bar  to  specific  perform- 
ance, which  was  accordingly  decreed, 
with  interest  on  the  £600  from  the  1st 
of  Angost,  1 857.    SKepheard  v.  Walker. 

580 
See  AmBxnunoN,  468. 


STAY. 

1.  A  defendant,  in  a  suit  in  chancery, 
gave  judgment  in  an  action  at  law 
"to  bte  dealt  with  as  the  court  shall 
direct": 

Held,  that  althouffh  liberty  to  enforce 
the  judgment  wouM  not  eeiijerally  be 
given  until  the  merits  of  the  case  were 
disposed  of,  the  court  was- not  precluded 
from  allowing  execution  to  issue  at  an 
earlier  stage  of  the  cause.  Hodgu  v. 
Fineham.  622 

St$  I>iscovEaT,  44. 

FoKUQN  SovsBSiON,  690,  69d»  note. 


STOCKHOLDERS. 

1.  There  must  be  properly  appointed  di- 
rectors to  make  a  caM  or  ta»  declare  a 
forfeiture  of  shares. 


2.  A  declaration  of  forfeiture  (for  non- 
payment of  a  call)  of  shares  in  a  com- 
pany registered  in  Victoria  under  27 
Vict  No.  228,  was  made  on  the  18th 

15  Eng.  Rkp.  112 


of  June,  1869,  by  a  resolution  of  the 
board  of  directors,  consisting  of  a  quo- ' 
rum  of  three,  H.,  B.,  and  A.,  who  nad 
been  elected  (with  two  others)  at  a 
quarterly  general  meeting  of  the  com- 
pany held  on  the  14th  of  April,  1869; 
which  meeting  had  been  convened  by 
advertisement,  published  on  the  8th, 
10th  and  13th  of  April,  for  the  elec- 
tion of  a  fiiU  board  of  directors.  It  ap- 
peared that  H.  and  A.  had  been  pre- 
viously elected  directors  un  the  14th  of 
January,  1867,  had  not -retired  from 
office  as  provided  by  the  rules  of  the 
company,  but  had  continued  to  act  as 
directors  up  to  the  14th  of  April,  1869 : 
Hdd^  that  the  said  meeting  of  the 
14th  of  April,  1869,  having  been  held 
without  due  notice  thereof,  according 
to  the  rules  of  the  company  passed  un- 
der the  provisions  of  27  Vict..No.  228, 
and  of  the  business  to  be  transacted 
thereat,  the  election  of  a  full  board  of 
directors  thereby  was  invalid,  and  con- 
sequently the  subsequent  declaration 
of  forfeiture  of  the  18th  of  June,  1869, 
was.  also  invalid.  Even  if  H.  and  A. 
had  before  that  election  legally  held 
office,  they  could  -  not  thereafter  act 
under  their  former  title,  for  the  election 
of  a  full  board,  though  invalid,  neces- 
sarily involved  the  retirement  of  those, 
if  any,  who  up  to  that  time  had  legally 
held  the  office  of  director. 

8.  A  declaration  of  forfeiture  of  shares 
invidid  under  the  rules  of  a  company 
registered  under  27  Vict  No.  228,  be- 
fore Act  No.  864  came  into  force,  is 
not  rendered  valid  by  the  latter  act 

4.  Mere  laches  does  not  disentitle  the 
holder  of  shares  to  equitable .  relief 
asaiist  an  invalid  declaration  of  for- 
feiture.    Garden,  eie,,  v.  AfeLister, 

I,  IS  note, 

6,  Right  of  old  to  subscribe  for  new 
stock.  19  note. 


6.  Forfeiture  of  stock. 


19  note. 


7.  Where  a   shareholder  in    an    incor- 

E orated  company  filed  his  bill  on  be- 
alf  of  himself  and  all  other  share- 
holders against  the  directors  and  the 
promoters  of  a  bill  in  Parliament  for  a 
rival  purpose,  allecrins:  an  illegal  pay- 
ment of  tne  uorii{>au y's  mono}'  to  such 
promoters  to  buy  off  their  opposition, 
and  praying  that  it  might  be  replaced  : 
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Hdd,  on  demurrer,  that  it  was  not 
sufficiently  alleged  in  the  bill  that  the 
payment  was  ultra  vires: 

8.  Jleldf  also,  thQre  b^ing  no  allegation 
that  the  company  would  not  sue,  that 
it  was  not  a  case  in  which  the  suit  could 
be  maintfuned  in  its  present  form; 
and  that  the  demurrer  must  be  allowed, 
with  leave  to  ameud. 

9.  Observations  on  the  exceptions  to  the 
general  rule,  that  the  company  and  not 
an  individual  corporator  must  sue 
when  the  trust  funds  of  the  company 
have  been  misapplied.  Russell  v. 
Wakefidd  Waterworks.  448 

10.  Under  the  jurisdiction  to  adjust  the 
rights  of  the  contributories  amongst 
themselves  given  by  the  Companies 
Act,  1862,  s.  109,  the  court  will  not 
under  the  winding  up  enforce  an  al- 
leged contract  by  the  promoters  to 
indemnify  persons  signing  the  sub- 
scription contract  against  all  liability 
in  rej»pect  of  the  shares,  by  directing  a 
call  payable  primarily  by  the  pro- 
moters only. 

1 1 .  The  authority  of  the  derk  of  a  so- 
licitor engaged  in  getting  up  a  railway 
company  to  oind  the  company  by  a  rep- 
resentation to  persons  signing  the  sub- 
scription contract  that  they  would  not 
be  called  upon  to  pay  anything  unless 
the  line  was  made  and  opened,  dis- 
cussed.    AcUUsoti's  Case,  514,  520  note. 

12.  No  defence  to  call  that  subscription 
of  others  colorable.  6^0  note. 

13.  An  individual  shareholder  in  a  com- 
pany is  entitled  to  file  a  bill  against 
the  directors  on  behalf  of  himself  and 
all  other  shareholders  except  the  de- 
fendants, if  he  alleges  that  the  direc- 
tors, or  some  of  them,  have  so  acted  as 
to  prevent  a  majority  of  the  members 
from  exercisinsf  a  proper  control  over 
the  affairs  of  the  company. 

14.  The  articles  of  association  of  a  com- 
pany gave  power  to  the  chairman  at 
any  general  meeting  of  the  conjpany,' 
with  the  consent  of  the  meeting,  to 
adjourn  the  meeting,  and  also  provided 
for  the  taking «  poll  if  demanded  by 
five  shareholders.  At  a  general  meet- 
ing of  the  company  the  adjournment  of 
the  meeting  was  moved,  and  on  being 


put  was  declared  by  the  chairman,  who 
was  one  of  the  directors,  to  be  carried. 
A  poll  was  dulv  demanded,  but  the 
chairman  ruled  that  there  could  not  be 
a  poll  on  the  question  of  adjournment^ 
and  left  the  chair.  The  shareholders 
who  sided  with  the  plaintiff  then 
passed  a  resolution,  among  others,  re- 
moving one  of  the  directors : 

Hetd^  on  bill  filed  by  a  sharehold^ 
averring  these  facts,  and  charging 
that  the  directors,  or  some  of  them, 
had  combined  to  take  this  course  with 
the  view  of  stifling  discussion,  that  this 
made  a  case  of  improper  conduct,  bor- 
dering upon  fraud,  which  entitled  the 
plaintiff  to  maintain  his  suit  for  re- 
straining proceedings  by  the  directors, 
which  me  plaintiff  and  his  party  de- 
sired to  prevent  MaeDougaU  v. 
Gardiner.  888,  400  note. 

See  S.  C.  -  624 

15.  The  articles  of  association  of  a  com- 
pany gave  power  to  the  chairman  at 
any  general  meeting  of  the  company, 
with  the  consent  of  the  meeting,  to 
adjourn  the  meeting,  and  also  provided 
for  taking  a  poll  if  demanded  by  five 
shareholc^rs.  At  a  general  meeting  of 
the  company  the  a^oumment  of  the 
meeting  was  moved,  and,  on  being 
put,  was  declared  by  the  chairman^ 
who  was  one  of  the  directors,  to  be 
carried.  A  poU  was  duly  denoanded, 
but  the  chairman  ruled  that  there 
could  not  be  a  poll  on  the  question  of 
adjournment,  and  left  the  room.  One 
of  the  shareholders  filed  a  bill  on  behalf 
of  himself  and  all  other  shareholders 
except  the  directors,  against  the  di- 
rectors and  the  company,  stating  these 
facts,  and  alleging  that  the  course  taken 
at  the  meeting  was  taken  in  colluaion 
with  the  directors,  with  a  view  of  aU- 
fling  discussion,  and  that  the  directors 
were  intending  to  carry  out  certain 
measures  injurious  to  the  company 
without  submitting  the  terms  to  a 
general  meeting;  and'  praying  for  a 
declaration  that  the  conduct  of  the 
chairman  was  illegal  and  improper,  and 
for  an  injunction  to  restiiun  the  di- 
rectors from  carrying  out  the  proposed 
arrangeaients  without  submitimg  them 
to  the  shareholders  for  their  approval : 
Held,  on  demurrer  (reversing  the  de- 
c'lHum  of  Malins,  V.C),  that  the  bill 
could  not  be  sustained,  inasmuch  as  it 
violated  the  rule  laid  down  in  Modey 
V.  Ahton  and  Foss  v.  SarbottUf  and 
asked  the  int4»rferenoe  of  the  court  in 
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the  internal  management  of  the  com- 
pany. 

16.  Wbether,  on  a  motion  for  the  adjourn- 
ment of  a  meeting  of  shareholders/ the 
votes  ought  to  be  taken  according  to 
the  number  of ,  shareholders  or  of  the 
shares  they  represent,  qucere,  Mac- 
DouffoU'Y.  Oardiner.  624 

lYj  W.  entered  into  an  agreement  with  a 
person  as  trustee  of  an  intended  com- 
pany for  the  sale  to  the  company  of  a 
property  for  a  certain  sum  in  cash  and 
a  certain  number  of  fully  paid-up  shares. 
The  agreement  was  not  to  be  binding 
unless  adopted  by  the  company  when 
formed.  The  company  was  formed, 
and  the  agreement  was  set  out  in  the 
articles.  W.  applied  to  the  appellants 
to  become  directors,  which  they  agreed 
to  do  upon  his  promising  to  transfer  to 
them  fully  paid-up  shares' to  qualify 
them.  They  acted  as  directors,  and 
adopted  the  agreement  for  sale. .  The 
number  of   shares    requisite    for  the 

'  qualification  of  a  director  was  five,  but 
after  the  oompleticft  of  the  purchase 
thirty  paid-up  shares  were,  by  the  di- 
rection of  W.,  allotted  to  each  of  the 
appellants,  and  they  were  entered  on 
the  register  as  holders  each  of  thirty 
fully  paid-up  shares,  and  received  cer- 
tificates to  that  effect.  An  order  was 
afterwards  made  for  winding  up  the 
company,  and  the  Master  of  the  Rolls 
settled  them  on  the  list  of  contributo- 
ries  for  thirty  unpaid  shares  each: 

Held,  on  app^l,  that  the  appellants, 
as  to  the  shares  allotted  to  them,  stood 
in  the  same  position  as  if  those  shares 
had  been  allotted  to  W.  and  transferred 
to  them  by  him ;  and  that,  as  there  was 
no  contract  between  them  and  the  com- 
pany that  they  would  take  shares  inde- 
pendently of  their  accepting  certifi- 
cates stating  them  to  be  the  holders 
of  these  folly  paid-up  shares,  they  could 
not  be  placed  on  the  list  of  contributo- 
ries  as  holders  of  unpaid  shares ;  and 
the  order  of  the  Master  of  the  Rolls 
was  discharged  without  prejudice  to 
any  application  that  might  be  made 
against  them  under  the  Companies  Act, 
1862,  sect.  166,  or  otherwise,  on  the 
ground  that  they  had  entered  into  a 
corrupt  bargain  with  W.  Carlitu/a 
Ca$e.  .  676 


See  Corporations,  487,  r»39, 
iNSURANi'K,  Marine,  179. 
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STOPPAGE  IN  TRANSITU. 

1.  Cotton  was  shipped  at  Charleston,  in 
America,  for  carriage  to  LiverpooL 
The  purchaser  resided  at  Luddenden 
Foot,  in  Yorkshire.  The  cotton  Was 
consigned  to  the  vendor's  agent  at  Liv- 
erpool, to  whom  the  bills  of  lading 
^ere  also  sent  by  tlie  vendor,  together 
with  a  bill  of  exchange  for  the  price 
of  the  cotton,  drawn  by  the  vendor  on 
the  purchaser.  • 

On  the  arrival  of  the  cotton  at  Liver- 
pool, the  bill  of  exchange  was  sent 
by  the  vendor's  agent  to  the  purchaser, 
and  upon  its  return  aece])ted  by  him 
the  bill  of  lading  was  sent  to  him.  He 
then  indorsed  tiie  bill  of  lading  and 
sent  it  to  t^e  manager  of  a  railway 
company  in  Liverpool,  who  paid  the 
sea  freight. and  obtained  possession  of 
the  cotton,  which  was  then  forwarded 
by  the  railway  to  Luddenden  Foot  . 
Station.  The  invoice  of  the  cotton 
which  was  sent  to  the  purchaser  de- 
scribed it  as  shipped  by  the  vendor  to 
Liverppol,  consigned  to  order,  for  ac- 
count and  risk  of  the  purchaser,  Lud- 
denden Foot  The  bill  of  lading  pro- 
vided for  the  shipment  of  the  cotton 
into  the  port  of  Liverpool,  there  to  be 
delivered  to  order  or  assigns,  he  or 
they  paying  freight  Imm^iately  on 
landing  the  goods : 

Sda,  that  the  trarmhu  prescribed 
by  the  vendor  ended  at  Liverpool, 
and  that  after  the  cotton  had  been  de- 
livered there  to  the  railway  company 
as  agents  for  the  purchaser,  ti^e  ven- 
dor had  no  right  to  stop  it  m  trangUu, 
MaUer  of  Oibbes.  667 

See  Salb,  231. 


SUBSCRIBING  WITNESS. 

1.  When  legacy  to  of  will  invalid,  and 
when  not.    Burtofi  v.  Newhery, 

718,  720  noU. 


SURVIVORS. 
See  WIL^  884. 

TAX. 

See  AssKSSMKNT  and  Taxation,  182,  237, 
24 -J  «o/f. 
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TENAOT'  IN  TAIL. 
See  LiFB  Estate,  '779. 

TIMBER. 
See  F&Ain>8,  Statutx  of,  218,  227  noU. 

•  TITLE. 

See  LiFB  Estate,  708,  779. 
Paetnskship,  401. 
Rbobiybr,  846. 
Sale,  281. 
Settlement,  794. 

TREES. 
See  Feaum,  Statute  or,  218,  227  noie, 

TRESPASS. 
See  IxnTNOTioN,  448. 


TRUSTS  AND*  TRUSTEES. 

1.  The  trustees  of  a  trust  fund  to  which 
their  ceiiui  que  truai  has  become  en- 
titled in- default  of  appointment  b^  a 
tenant  for  life,  are  justified  in  paying 
it  over  to  him  on  being  informed  in 
writing  by  the  solicitor  to  the  parties 
that  he  has  reason  to  believe  that  no 
appointment  has  been  made ;  and  would 
be  free  from  liability  in  doing  so. 

2.  Trustees  who  under  such  circum- 
stances pay  the  trust  fund  into  court 
under  the  Trustees  Relief  Act  will  not, 
as  a  rule,  be  entitled  to  their  costtf. 
Malier  of  Cull's  Trusts,  492 

3.  By  a  settlement  trustees  were  directed 
to  hold  trust  funds  upon  trust  to  pay 
the  income  to  E.  H.  for  life,  and  after 
her  death,  "  leaving  a  child  or  chil- 
dren," to  transfer,  pay,  and  make  over 


the  fimd  unto  "  all  and  every  the  diild 
or  children  of  the  said  £.  H.,  and  the 
issue  of  such  of  the  said  children  as 
might  be  then  dead"  (such  lasue  to 
take  the  parent's  share),  equally  be- 
tween them  if  more  than  one,  the  shares 
of  sons  to  be  transferred  and  paid  at 
the  age  of  twenty-one,  and  the  shares 
of  daughters  at  that  age  or  marriage. 
Five  of  the  children  m  E,  H.  survived 
her,  and  attained  twenty-one  or  mar- 
ried, and  otie  son  of  hers  attained 
twenty-one  and  died  without  isene  in 
her  lifetime : 

Held,  that  although  the  trust  only 
took  effect  in  case  some  one  child  sur- 
vived E..  H.,  the  contingency  upon 
which  the  trust  took  effect  was  not  to 
be  imported  into  the  constitution  of 
the  class  who  were  to  take  under  the 
trust,  and  that  the  son  who  attained 
twenty-one  and  died  in  the  lifetime  of 
the  tenant  for  life  without  issue  took, 
nevertheless,  a  vested  interest  in  the 
fund.    Matter  of  Orlebar's  TnutM,    663. 

See  Afpoiwtmekt,  509. 

Maintenance,  705,  711. 
Power,  703. 
Settlement,  694. 


u. 

ULTRA  VIREa 
See  Stockholders,  448. 

UNBORN  CHILDREN. 
See  Life  Estate,  851.  ^ 

UNCERTAINTY. 
ike  Spegifio  Performamcb,  457. 

USAGE,      • 
See  Easement,  254. 
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VENDOR  AND  PURCHASER. 
See  Sauc,  2^1. 

SFEOmO  PSRFORMAKCn,  530. 

Stofpaox  in  T&anbitu,  667. 


VENUE. 
Bee  JuBiBDicnoN,  2S4,  286  noU, 


VESTED  ESTATE. 
See  LiFB  Estate. 

SlTTLXlfENT,  794. 

Tkustb  ahd  Trustebs,  668. 


w. 


WAGERS. 

1.  To  a  declaration  on  a  check,  the  defen- 
dant pleaded  that  he  had  delivered  the 
check  to  the  plaintiff  in  respect  of 
money  alleeed  to  be  due  from  the  de- 
fendant to  the  plaintiff  npon  a  contract 
made  between  them  by  way  of  wager- 
ing, whereby  it  was  agreed  that  the 
plaintiff  should  pay  the  defendant  cer- 
tain moneys,  and  that  the  defendant 
should  employ  them  and  certain  moneys 
of  his  own  in  making  bets  and  wagers 
upon  the  result  of  certain  horse  races, 
and  should  pay  to  the  plaintiff  a  certain 
proportion  of  the  winnings,  and  that, 
except  as  aforesaid,  there  was  no  con- 
sideration for  the  check.  On  demurrer : 
Hdd,  that  the  plea  was  bad,  as  the 
plfuntiff  was  not  seeking  to  recover  on 
any  contract  or  agreement  by  way  of 
gaming  or  wagering  void  nnder  8  A 
9  Vict  c.  109,  s.  18.  BenUm  v.  -Bw«- 
ftm.  264 

See  Insurancx,  Life,  832,  837  noU, 


WARRANTY. 

1.  Where  plans  and  a  specification,,  for 
the  execution  of  a  certain  work,  are 
prepared  for  the  use  of  those  who  are 
asked  to  tender  for  its  execution,  the 
person  asking  for  the  tenders  does  not 
enter  into  any  llnplied  warranty  that 
the  work  can  oe  snccessfuUv  executed 
according  to  such  plans  and  specifica- 
tion. 

2.  The  contractor  for  the  work  cannot, 
therefore,  sustain  an  action  for  dam- 
ages, as  upon  a  warranty,  should  it  turn 
out  that  he  could  not  execute  it  ac- 
cording to  such  plans  and  specification. 

8.  T.  contracted  with  the  defendants  to 
take  down  an  old  bridge  and  build  a 
new  one.  Plans  and  a  -specification 
prepared  by  the  defendants*  engineer 
were  furnished  to  him,  and  he  was  re- 
quired to  obey*the  directions  of  the 
engineer.  The  descriptions  given  were 
stated  to  be  "  believed  to  be  correct/* 
but  were  not  guaranteed ;  and,  in  one 
particular  matter  at  least,  he  was 
warned  to  make  examination  for  him- 
sell  Part  of  the  plan  consisted  in  the 
use  of  caiBBona  These  turned  out  to 
be  of  no  value,  and  the  work  done  in 
attempting  to  use  them  was  wholly  lost, 
and  the  bridge  had  to  be  built  in  a 
different  manner.  .In  this  way  much 
labor  and  time  were  wasted.  The  con- 
tract contained  proiiisions  as  to  the 
payment  for  extra  work,  and  that  work 
had  (with  the  contract  work)  been  duly 
paid  for.  The  contractor  sought  for 
compensation  for  his  loss  of  time  and 
labor  occasioned  by  the  failure  of  the 
caissons,  and  in  his  declaration  alleged 
that  the  defendants  had  warranted  Uiat 
the  bridge  could  be  inexpensively 
built  according  to  the  plaps  and  speci- 
fication. There  was  no  express  war- 
ranty to  that  effect  in  the  contract : 
Hdd,  that  none  could  be  implied. 

4.  BmnhU,  that  if  he  had  anv  remedy 
nnder  these  circumstances  it  was  not 
in  an  action  for  damages  as  for  breach 
of  warranty,  but  for  compensation  as 
upon  a  quamtum  merwt.  Thorn  v. 
Mayor  of  London.  28 


WASTE.  0 

1.  The  lessee  of  land  who  erects  a  build- 
ing thereon  without  the  consent  of  his 
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lessor  does  not  commit  waste  within 
the  definition  in  Co.  Lit.  58  a,  unless  it 
can  be  shown  that  such  building  is  an 
injury  to  the  inheritance. 

2.  The  owner  or  lessee  of  houses  let  or 
sublet  to  weekly  tenants  cannot  main- 
tain a  suit  to  restrain  a  temporary 
nuisance,  such  as  the  noise  of  ma- 
chinery in  adjacent  premises,  but 

3.  Semble,  such  a  suit  could  be  maintained 
by  a  weeldy  tenant  if  the  nuisance 
were  of  such  a  nature  as  to  be  injurious 
to  his  health  or  comfort  Jona  v.  Chap- 
peU.  4*75 

See  iNJxmoTiON,  443. 


WATER  AND  W^ERCOURSES. 
See  EmNXNT  DonAiir.  520. 

WAT. 

1.  The  immemorial  user  of  a  right  of  way 
for  all  purposes  for  which  a  road  was 
wanted  in  the  then  condition  of  the 

-  property,  does  not  establish  a  ri^ht  of 
way  for  all  purposes  in  an  altered  con- 
dition ofAhe  property  where  that  would 
impose  a  greater  burden  on  the  servient 
tenement.  Where  a  road  had  been  im- 
memorially  used  to  a  farm  not  only  for 
usual  agricultural  purposes,  bat  in  cer- 
tain instances  for  carryii^  building 
materials  to  enlarge  the  farm  house 
and  rebuild  a  cottage  on  the  fa.rm,  and 
for  carting  away  sand  and  gravel  dug 
'out  of  the  farm  : 

Held  (affirming  the  decision  of  Jes- 
sel,  M.R.),  that  that  did  not  esteblish 
a  right  of  way  for  carting  the  materials 
required  for  building  a  number  of  new 
houses  on  the  land. 

2.  SemhUy  the  fact  that  the  occupiers  of 
the  farm,  in  passing  with  carts  from  a 
particular  point  to  a  certain  gate  over 
a  common  on  which  no  definite  road 

^  was  marked  out,  did  not  keep  to  one 

^  line,  but  used  several  tracks,  did  not 

prevent  their  acquiring  a  right  of  way 


between  that  point  and  the  gate.    Wm- 
hddon,  etc.,  y.  i^taDon.  78S 


WILFULLY. 
1.  Meaning  of  "  wiVuUy."  160 1 


WILL. 

1.  A  testator  directed  the  income  of  Uie 
residue  of  his  estate  to  be  divided  be^ 
tween  all  his  sons  as  tenants  in  com> 
mon,  with  benefit  of  survivorship  be- 
tween them,  in  case  any  or  either  of 
them  should  die  without  issue,  and 
in  case  any  child  or  children  who  should 
be  entit]^  under  the  trusts  of  his  will 
to  any  principal  money,  or  income, 
should  die  leaving  issue,  the  principal 
money,  or  share,  from  which  the  in- 
terest of  such  child  or  children  should 
be  derived,  should  go  to  and  be  di- 

*  vided  amongst  such  issue  as  tenajits  in 
common. 

The  testator  left  five  sons,  two  of 
whom  died  leaving  issue,  and  three  died 
without  issue,  the  last  survivor  of  the 
five  d vtng  without  issue : 

Heiky  that  on  the  death  of  the  last 
surviving  son  the  principal  set  free 
accrued  to  the  children  of  the  sons  who 
had  died  leaving  issue.  Cron  v. 
McU&y,  .  884 

2.  Gift  of  residue  to  be  distributed  "to 
my  relatives,  share  and  share  alike, 
as  the  law  directe.' 

Hdd,  to  mean  a  distribution  ondar 
the  Statute  of  Distributions,  per  ttirpes 
and  not  per  eapUa,  FUHden  v.  ^jA- 
iDorifC,  406 

8.  Testatrix  by  will  bequeathed  residuary 
personal  estate  unto  and  equally  be- 
tween all  her  brothers  ai^  sisters, 
share  and  share  alike.  She  directed 
that  the  shares  of  her  brothers  re-- 
spectively  should  not  vest  in  them  re- 
spectively until  they  should  respect- 
ively attain  twenty-one,  and  that  the 
shares  of  her  sisters  should  not  vest  in 
them  respectively  until  they  should 
respectively  attain  that  age  or  marry  : 
neldy  that  the  testatrix's  brothers  and 
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sisters  formed  one  class  only  of  per- 
sons; and  that  a  brother  not  born, 
though  en  ventre  sa  mire  when  the  eldest 
of  tlie  brothers  and  sisters  who  attained 
twenty-one  came  of  age,  was  excluded ; 
altliough  he  was  born  before  the  eldest 
of  the  brothers  only  who  attuned 
twenty -one  came  of  age.  OarraU  v. 
Week9.  528 

4.  Testatrix,  in  exercise  of  a  power  in  a 
marriage  settlement,  by  will,  dated  in 
1846.  devised,  "All  that  and  those 
messuage  or  tenement,  houses,  build- 
ings, farm  ami  lands,  called  U.  .  .  . 
situate  in  the  parish  of  L.,  containing 
by  estimation  eighty  acres  more  or 
less  .  .  .  now  in  the  occupation  of  J. 
C.  or  his  assigns,"  to  the  use  of  the 
same  J.  C,  his  heirs  and  assigns. 

.  At  the  date  of  the  will,  a  farm  called 
H.  was  in  the  occupation  of  J.  C.  It 
contained  nearly  176  acres,  of  which 
about  eighty-nine  were  freehold  in  the 
parisl)  of  L.,  about  sixty -six  were  copy- 
hold in  the  parish  of  L.,  and  the  re- 
mainder were  copyhold  in  an  adjoining 
parish  : 

Hdd^  that  not  only  the  eighty -nine 
acres  of  freehold  in  the  parish  of  L., 
but  the  whole  of  H.  farm,  passed  by  the 
devise. 

• 

f 

5.  Testatrix  also  devised  "  All  that  mes- 
suage or  tenement,  barn  and  lands 
thereunto  belongins^,  situate  in  the  par- 
ish of  B.  .  .  ."  called  by  tho  name  of 
**  Claggetts  and  Sievelands,"  to  the  use 
of  J.  W.,  his  heirs  and  assigns. 

This  description  was  identical  in 
*  terms  with  a  description  in  a  schedule 
to  the  settlement ;  and  it  was  followed 
in  the  same  schedule  by  descriptions 
of  six  other  pieces  of  land«  At  the 
date  of  the  will,  and  for  many  years 
before  and  after,  all  seven  pieces  of 
land  were  in  one  occupation,  and  known 
aa  '•  Clay  gate  Farm :" 

Held^  that  all  seven  parcels  passed  by 
the  devise. 

6.  Testatrix  also  devised  "  All  that  capi- 
tal messuage  .  . .  and  farm  houle,  with 
the  barns,  buildings  .  .  .  gardens,' 
orchards,  lands  .  .  .  woods,  wood- 
gprounds.  and  appurtenances  .  .  .  cora- 
monlv  oalled  T.  .  .  .  situate  in  the 
parish  of  £.  G.,  in  the  occupation  of 
A.  B.,  his  assigns  or  under-tenants,'* 
to  the  use  of  the  same  A.  B.,  his  heirs 
and  assigns. 


At  the  date  of  the  will  T.  farm  was 
situate  in  two  parishes,  E.  G.  and  W. 
The  farm  house  of  T.  was  in  W.  Parish, 
and  part  of  the  farm  buildings  was  in 
the  parish  of  E.  G.  All  were  then  in 
the  occupation  of  A.  B.,  except  some 
woods'  which  were  kept  in  hand  by  the 
landlord,  and  never  were  in  the  occu- 
pation of  A.  B.: 

Heldy  that  the  farm  house,  buildings, 
and  all  the  lands  of  T.  farm  (except 
the  woodlands,  which  fell  into  the  resi- 
due), passed  by  the  devise.  WhUfield 
V.  Langdnle.  649. 

7.  A  codicil,  which  refers  to  a  will'  of  a 
particular  date,  and  does  not  refer  to  a 
subsequent  codicil,  does  not  operate  aa 
a  repuolication  of  that  subsequent  cod- 
icil , 

8.  A  testator  made  a  will  (dated  before 
the  Wills  Act),  by  which  he  directed 
his  residuary  real  estate  to  be  sold  and 
the  proceeds  to  be  divided  (in  the 
events  which  happened)  among  twelve 
persons,  of  whom  A.  and  B.  were  two. 
He  made  a  first  codicil  (dated  aft^'tho 
Wills  Act),  by  which  he  directed  cer- 
tain real  estate  acquired  subsequently 
to  the  date  of  the  will  to  be  sold,  and 
the  proceeds  divided  in  the  same  way 

'  as  the  proceeds  of  his  other  real  estate. 
This  codicil  was  attested  by  A.  and  B. 
He  then  made  another  codicil,  described 
as  a  codicil  to  his  will  of  a  certain 
date,  but  not  referring  to  the  prior 
codicil : 

Ueld,  that  the  second  codicil  did  not 
operate  as  a  republication  of  the  first 
codicil ;  that  the  gifts  to  A.  and  B.  of 
two  twelfth  shares  of  the  proceeds  of 
the  property  comprised  in  the  first 
codicil  failed;  and  that  these  shares 
fell  into  the  residue,  and  were  divisible 
between  A.  and  B.  and  the  other  ten 
residuary  legatees.  Burton  v.  Newbery^ 
718,  720  noU, 

9.  A  testatrix  gave  the  income  of  one 
moiety  of  her  residuary  estate  to  her 
daughter  Marearot  for  life,  and  tho  in- 
come of  the  other  moiety  to  her  daugli- 
ter  Mary  Ann  for  life,  and  then  directed 
her  trustees  to  stand  possessed  of  one 
moiety  of  her  estate  from  and  after  Uio 
death  of  Margaret,  and  of  the  other 
moiety  from  and  after  the  death  of 
Mary  Ann,  in  trust  to  pay,  transfer, 
and  assign  the  same  unto  and  amongst 
all  the  children  of  Margaret  living  at 
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her  decease,  and  the  iaaae  then  tiving 
of  any  chllden  of  hen  who  ahonld  have 
died  in  her  lifetime,  and  all  the  chil- 
dren of  Marv  Ann  who  should  be  liv- 
ing at  her  aecease,  and  the  issue  then 
livinff  of  any  children  of  hers  who 
should  have  died  in  her  lifetime,  to 
be  equally  divided  between  or  among 
them  if  more  than  one,  and  if  there 
should  be  but  one  such  child  and  no 
issue  of  any  deceased  child,  or  no  such 
child  and  only  one  grandchild  of  such 
other  issue,  then  the  whole  to  such  one 
child,  grandchild,  or  other  issue ;  the 
issue  of  a  deceased  child  taking  their 
parent's  share  : 

iTrU  (affirming  the  decision  of  Bacon, 
V.C.),  that  the  M  and  elaborate  lan- 
guage of  the  will,  which  clearly  im- 
pute a  distribution  of  the  whole  fund 
per  capita  among  the  children  of  both 
daughters  could  not  be  controlled  on 
the  ground  of  the  inconvenience  of 
keeping  a  moiety  of  the  fund  in  suspense 
ftom  the  death  of  one  daughter  till  the 
death  of  the  other,  though  in  some 
cases,  where  the  language  was  very 
concise  and  obscure,  the  court  had  held 
the  share  of  each  of  the  tenants  for  life 
divisible  on  his  death  among  his  own 
children  exclusively.    Suxtbeyv,  OoUUe, 

798 

10.  Under  a  name  and  arms  proviso  re- 
quiring a  devisee  to  take  the  testator's 
surname: 
EM,  that  adding  the  tesUtor's  sur- 


name before  his  own  was  not  a  com- 
plianoe  by  the  devisee,  but  that  adding 
the  testator's  surname  after  his  own 
was  sa    I/Eynoourt  v.  Qregcry.      842 

See  AiroTsnmrTf  509. 

iLLMirnHATB  CHILDKKir,  741. 

LSGAOT. 

LiFS  ESTATS. 

LnoTATioifs,  Statdtb  of,  42&. 


WOBDa 


Children." 

741 

Die  without  issue," 

779 

Houses  forming  street," 

182 

Issue,  die  without," 

779 

Lands."                                      242, 

mole. 

Leaving  a  child  or  children," 
Others," 

563 

S84 

Owner,"                                   242, 

note. 

PubUc  place," 
School  house," 

151 

182 

Share  and  share  alike,  as  law 

directs,- 

406 

Survivors," 

884 

twenty-one," 

840 

•Wilfully," 


160,tioldL 


WORE  AND  LABOR. 
See  Mastkb  amd  Skevakt. 
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